This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


Author  and  Title 

Alabama.   Laws,  statutes,  etc . 
The  code  of  Alabama. 


- 


THIS  BOOK  DOES  NOT  CIRCULATE 
OUTSIDE  THE  BUILDING 


Alabama.  Laws,  statutes,  etc. 
The  code  of  Alabama. 


KFA 

30 

1907 

A222 


vol. 
3 


SUPERSEDED 


1 


7THE    ,-.\'€-:-:-:: 


CODE  OF  AJEABalStA, 


ADOPTED  BY  ACT  OF  THE  LEGISLATURE  OF  ALABAMA ; 
APPROVED 

JULY  27,  1907, 

ENTITLED 
"Alt  ACT  TO  ADOPT  A  CODE  OF  LAW8  FOR  THE  STATE  OF  ALABAMA," 


WITH  8UCH  STATUTES  PA8SED  AT  THE  SESSION  OF  1907  AS  ARE  REQUIRED 
TO  BE   INCORPORATED  HEREIN  BY  ACT  APPROVED  JULY  27,  1907  (ACTS 
1907,   PAGE  499);   AND  WITH  CITATIONS   TO   DECISIONS  OF  THE 
SUPREME  COURT  OF  THE  STATE  CONSTRUING  OR  MENTION- 
ING THE  STATUTES;  AND  REFERENCES  TO  ALL  FOR- 
MER  ACTS  OF  THE   LEGISLATURE,  AND  TO  ALL 
FORMER  CODES,  DIGESTS,  AND  COMPILATIONS 
OF  STATUTES,   SHOWING  THE   ORIGIN, 
HISTORY   AND  TRANSITION  OF 
THE  STATUTES. 


IN  THREE  VOLUMES. 

VOL.  III.  -  CRIMINAL. 


PREPARED   BY 

JAMES  J.  MAYFIELD, 

CODE  COMMISSIONER. 


NASHVILLE.  TENN.: 

MARSHALL  A  BRUCE  COMPANY 

Pkintxbs  and  Binders. 

1907. 


v^ 


KFA 
v.2> 


Entered  according  to  Aot  of  Congress,  in  the  year  1907,  by 

B.  B.  COMER,  as  Governor  of  the  State  of  Alabama,  for  the  ate  of  said  State, 

In  the  office  of  the  Librarian  of  Congress,  at  Washington,  D.  C. 


EXPLANATORY  REMARKS. 


PREFATORY  MATTER. 

The  constitutions  of  1901  and  1875  are  paralleled,  annotated,  and 
indexed  as  prefatory  matter  in  this  volume. 

EXTRAORDINARY  SESSION  OF  LEGISLATURE. 

An  extraordinary  session  of  the  legislature  of  Alabama  was  called 
and  held  while  this  volume  was  in  process  of  publication.  Conse- 
quently, the  laws  passed  at  this  extraordinary  session  could  not  be 
codified  or  published  in  this  Code.  Some  of  the  laws  codified  and 
embraced  in  this  Code  are  expressly  amended  and  repealed  and  sub- 
stituted by  subsequent  statutes  passed  at  the  extraordinary  session, 
and  others,  probably,  by  implication  are  modified  or  repealed.  Where 
it  was  practicable  so  to  do,  references  by  notes  or  annotations  have 
been  made  to  such  subsequent  amending  or  repealing  statutes,  and,  in 
some  cases,  the  subsequent  statutes  have  been  printed  in  notes  or  as 
parts  of  the  annotations. 

MARGINAL  REFERENCES. 

The  marginal  references  to  statutes  passed  at  the  session  of  the 
legislature  of  1907  prior  to  the  9th  day  of  July  of  that  year,  are  made 
to  the  pamphlet  acts  as  published  before  the  legislature  reconvened 
after  the  recess.  These  same  acts  were  republished,  together  with 
those  passed  after  the  recess,  and  the  paging  in  the  first  pamphlet  acts 
was  not  preserved  in  the  latter  publication  of  all  of  the  acts  passed  at 
the  regular  session  of  1907.  Consequently,  the  reference  to  the  page 
of  the  act,  if  passed  at  the  regular  session  of  1907  prior  to  July  9th, 
will  not  correspond  to  the  subsequent  paging  of  the  acts  published  as 
a  whole.  This  could  not  be  avoided  by  the  commissioner,  for  the 
reason  that  this  publication  of  the  entire  acts  was  not  made  until  after 
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thj^Code,  or  a  great  paft.fbereof ,  was  in  type,  and  as  these  acts  as  first 
pdbfi$h§dr  apd  j>aged  had#fo<&n  codified  and  adopted  as  a  part  of  the 
Code,  tHe  wihiru*sipner  couldtijot  change  these  references. 

••'APPENDIX. 

As  an  appendix  to  this  volume  is  a  table  of  corresponding  sections 
of  this  Code  and  the  Code  of  1896;  and  a  table  of  the  sections  new 
to  this  Code;  and  a  table  of  the  sections  of  the  Code  of  1896  which 
are  omitted  from  this  Code.  The  Code  of  Ethics  adopted  by  the  Bar 
Association  of  the  state  is  also  printed  as  part  of  appendix. 
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Constitutions  of  Alabama  of  1875  and  1901, 


Paralleled,  Annotated  and  Indexed  by  James  J.  Mayfield. 


1901. 

We,  the  people  of  the  State  of 
Alabama,  in  order  to  establish 
justice,  insure  domestic  tranquil- 
lity, and  secure  the  blessings  of 
liberty  to  ourselves  and  our  pos- 
terity, invoking  the  favor  and 
guidance  of  Almighty  God,  do 
ordain  and  establish  the  following 
Constitution  and  form  of  govern- 
ment for  the  State  of  Alabama: 


The  bin  of  rights  is  the  controlling 
part  of  the  Constitution. — In  re  Dorsey, 
7  Port  293. 

The  bills  of  rights  are  intended  for 
the  protection  of  individuals  and  minor- 
ities, they  declare  the  general  principles 
of  republican  government  and  declare 
the  fundamental  rights  of  citizens;  that 
all  men  are  by  nature  free  and  inde- 
pendent, and  have  certain  inalienable 
rights,  sueh  as  the  enjoyment  of  life, 
liberty,  and  the  pursuit  of  happiness, 
acquiring,  possessing,  and  protecting 
property,  and  pursuing  and  obtaining 
safety  and  happiness,  and  the  free  ex- 
ercise and  enjoyment  of  religious  free- 
dom of  worship  without  discrimination 
or  preference.  That  every  man  may 
freely  speak,  write,  and  publish  his  sen- 
timents, and  is  responsible  only  for  the 
abuse  of  the  right.  That  every  man 
may  bear  arms  in  defense  of  himself 
and  state.  That  people  shall  be  secure 
in  their  persons,  houses,  papers  and  ef- 
fects against  unreasonable  searches  and 
seizures.  That  soldiers  shall  not  be 
quartered  in  the  homes  of  citizens  dur- 
ing peace.    That   no  bills  of  attainder 

1-ao-vol.  Ill 


1875. 
PREAMBLE. 
We,  the  people  of  the  State  of 
Alabama,  in  order  to  establish 
justice,  insure  domestic  tran- 
quillity, provide  for  the  com- 
mon defense,  promote  the  gen- 
eral welfare,  and  secure  to  our- 
selves and  to  our  posterity  life, 
liberty,  and  property;  pro- 
foundly grateful  to  Almighty 
God  for  this  inestimable  right, 
and  invoking  His  favor  and 
guidance,  do  ordain  and  estab- 


or  ex  post  facto  law  shall  be  passed; 
that  jury  trial  shall  be  preserved;  that 
excessive  bail  shall  not  be  required; 
that  unusual  and  cruel  punishment 
shall  not  be  inflicted;  that  no  person 
shall  be  twice  put  in  jeopardy  for  the 
same  offense;  that  no  person  shall  be 
compelled,  in  a  criminal  case,  to  be  a 
witness  against  himself;  that  no  person 
shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law; 
that  private  property  shall  not  be  taken 
for  public  use  without  just  compensa- 
tion being  paid  in  advance.  That  all 
power  is  inherent  in  the  people,  and 
all  free  governments  are  founded  on 
their  authority  and  instituted  for  their 
peace,  safety,  and  happiness  and  se- 
curity; that  they  have  the  inalienable 
and  indefeasible  right  to  abolish  their 
form  of  government  as  they  think 
proper.  That  all  elections  shall  be  free 
and  equal,  that  the  laws  shall  not  be 
suspended  in  times  of  peace;  that  rep- 
resentation shall  be  in  proportion  to 
population;  that  the  people  shall  have 
the  right  to  assemble  and  consult  freely 
of  the  common  good,  to  instruct  ♦their 


CONSTITUTIONS   OP  ALABAMA. 
BUI  of  Bights. 
1901.— Declaration  of  Bights.  -    1875.— Article  L 

lish  the  following  constitution 
and  form  of  government  for  the 
State  of  Alabama: 


ARTICLE  I. 

DEOLABATION  OF  EIGHTS. 

That  the  great,  general,  and 
essential  principles  of  liberty  and 
free  government  may  be  recog- 
nized and  established,  we  declare: 


ARTICLE  L 

DEOLABATION  OF  RIGHTS. 

That  the  great,  general,  and  es- 
sential principles  of  liberty  and 
free  government  may  be  recog- 
nized and  established,  we  declare: 


representatives,  and  petition  them  for 
redress  of  grievances. — Cooley  Const. 
Lim.  45,  46. 

Rights— 

The  private  and  inalienable  rights  of 
citizens  do  not  rest  upon  the  mandate 
of  the  law  as  a  source,  they  belong  to 
no  man  in  a  state  of  nature;  they  are 
natural  laws  existing  under  the  law  of 
reason. — Tiedeman  Lim.  Pol.  Pow.   8  1- 

Constitution  of  1901,  Construction  of— 
Constitutions  are  made  for  practical 
purposes  and  not  for  critical  gymnastics; 
they  should  be  construed  so  as  to  carry 
out  the  intention  of  the  makers,  which 
should  be  reasonable  rather  than  absurd. 
—State  v.  Thompson,  142  Ala.  98  (38  So. 
679). 

Constitution  Ordinance — 

Ordinance  390  of  constitutional  con- 
vention of  1901  and  acts  of  the  legisla- 
ture ratifying  them  are  held  void. — Bar- 
ber v.  State,  143  Ala.  1  (39  So.  318);  Ex 
parte  B'ham  &  Atlantic  By.  Co.,  145 
Ala.  514  (42  So.  118),  Tyson  and  Dow- 
dell,  JJ.,  dissenting. 

Constitutions  Defined — 

Mr.  Cooley  says  that  "it  is  easier  to 
tell  what  is  not  than  to  tell  what  is  the 
object  and  purpose  of  a  Constitution." 
It  is  not  the  beginning  of  a  community, 
nor  the  origin  of  private  rights;  it  is 
not  the  fountain  of  law  nor  the  incip- 
ient state  of  government;  it  is  not  the 
cause  but  consequence  of  personal  and 
political  freedom;  it  grants  no  rights 
to  the  people  but  is  the  creature  of  their 
power,  t*he  instrument  of  their  con- 
venience. Designed  for  their  pro- 
tection in  the  enjoyment  of  the  rights 
and  powers  which  they  possessed  before 
th6  Constitution  was   made,   it   is  but 


the  framework  of  the  political  govern- 
ment, and  necessarily  based  upon  the 
preexisting  condition  of  law,  rights, 
habits,  and  modes  of  thought.  There 
is  nothing  primitive  in  it;  it  is  all  de- 
rived from  a  known  source.  It  presup- 
poses an  organized  society,  law,  order, 
property,  personal  freedom,  a  love  of 
political  liberty,  and  enough  of  culti- 
vated intelligence  to  know  how  te  guard 
it  against  the  encroachment  of  tyranny. 
A  written  Constitution  is,  in  every  in- 
stance, a  limitation  upon  the  powers  of 
government  in  the  hands  of  agents,  for 
there  was  never  a  written  republican 
constitution  which  delegated  te  func- 
tionaries all  the  latent  powers  which 
lie  dormant  in  every  nation,  and  are 
boundless  in  extent  and  incapable  of 
definition. — Cooley  Const.  Lim.  47. 

A  constitution  is  the  fundamental  law 
of  the  state,  setting  forth  the  principles 
upon  which  the  government  is  founded, 
distributing  and  regulating  the  sover- 
eign powers,  and  the  manner  in  which 
the  powers  are  to  be  exercised.— Cooley 
Const.  Lim.  2. 

In  England,  the  declared  law  of  par- 
liament is  the  final  law,  and  in  England 
a  rule  prescribed  by  the  lawmaking  au- 
thority might  be  unconstitutional  and 
yet  legal  and  obligatory,  but  in  America 
the  legislature  may  enact  a  law,  and  yet 
there  is  an  appeal  to  the  courts,  because 
the  Constitution  is  the  final  law,  and 
the  courts  construe  it. — Cooley  Const. 
Lim.  4. 

"A  constitution  is  a  form  of  govern- 
ment delineated  by  the  mighty  band 
of  the  people,  in  which  certain  first 
great  principles  of  fundamental  laws 
are  established.  The  advantages  of  a 
written  Constitution  are  that 'the  law  is 
certain  and  fixed,  it  contains  the  perma- 
nent expressed  will  of  the  people,  and 
is,   therefore,   the   supreme   law   of    the 


CONSTITUTIONS   OP   ALABAMA. 
Bill  of  Bights. 
1901.— Section  1.  1875.- 


3 


-Article  L 


Section  1.  That  all  men  are 
equally  free  and  independent; 
that  they  are  endowed  hy  their 
Creator  with  certain  inalienable 
rights;  that  among  these  are  life, 
liberty,  and  the  pursuit  of  happi- 
ness. 


Section  1.  That  all  men  are 
equally  free  and  independent; 
that  they  are  endowed  by  their 
Creator  with  certain  inalienable 
rights;  that  among  these  are  life, 
liberty,  and  the  pursuit  of  happi- 
ness. 

Sec.  2.  That  all  persons  resident 


land;  it  is  paramount  to  the  power  of 
the  legislature,  and  can  be  revoked  or 
amended  only  by  the  people  who  made 
it  The  life-giving  principles  of  the 
Constitution,  and  the  death-giving 
stroke  must  proceed  from  the  same 
hand — that  is,  of  the  people.  The  Con- 
stitution is  the  work  or  will  of  the  people 
in  their  original  sovereign  and  unlim- 
ited capacity.  Statute  law  is  the  work 
of  the  legislature  in  its  derived  and 
subordinate  capacity  and  powers  con- 
ferred by  the  people.  The  Constitution 
fixed  the  limits  to  the  exercise  of  the 
legislative  authority  prescribed,  the 
orbit  in  which  it  must  move.  The  Con- 
stitution is  the  great  central  body,  the 
center  of  the  political  system,  as  the 
son  is  of  the  solar  system,  around  which 
all  legislative,  judicial,  and  executive 
bodies  must  revolve,  but  if  one  or  all 
of  these  planets  move  not  within  the 
orbits  prescribed  or  in  accordance  with 
the  influences,  and  under  the  directions 
and  powers  of  the  great  central  body, 
wrecks  of  political  system  will  follow 
as  would  the  wreck  of  worlds  follow  if 
the  planets  refused  to  move  within 
their  prescribed  orbits." 

At  the  time  of  the  conquest  there  was 
more  than  one-half  of  the  Anglo-Saxon 
race  in  bondage.  They  were  held  as 
property  by  the  lords  and  were  incapable 
of  holding  and  acquiring  property  them- 
selves. This  involuntary  servitude  was 
never  abolished  in  England  by  statute, 
the  causes  which  were  silently  at  work 
for  centuries,  they  escaped  the  notice  of 
historians  and  statesmen,  they  were  not 
even  the  subject  of  agitation  or  contro- 
versy, but  fortunately  the  time  arrived 
when  the  philanthropist  and  the  jurist 
eonld  examine  the  laws  and  institutions 
of  England  and  say  that  slavery  did  not 
then  exist. — Cooley  Const.  Lim.  360,  361. 

[sec.  L]— 

The  love   ot    liberty  is  implanted  in 


every  human  breast,  it  is  guaranteed  to 
all  men  in  all  American  Constitutions, 
Liberty  is  said  to  consist  in  "the  power 
to  do  what  we  ought  to  will,  and  in  not 
being  constrained  to  do  what  we  ought 
not  to  will;"  it  should  not  be  con- 
founded with  the  license  to  do  what  one 
pleases.  Spencer  has  said,  "Every  man 
may  claim  the  fullest  liberty  to  exer- 
cise his  faculties  compatible  with  the 
possession  of  like  liberty  by  every  other 
man/'  but  liberty  does  not  consist  in 
a  paucity  of  law,  but  with  the  limitation 
of  restricted  laws  which  exercise  a 
wholesome  restraint  on  man,  and  so  far 
he  is  protected  from  injury. — Tiede- 
man's  Lim.  PoL  Pow.  66-70. 

A  guarantee  to  each  citizen  of  all  the 
rights  and  privileges  enjoyed  or  pos- 
sessed by  any  other  citizen. — Ex  parte 
Dorsey,  7  Port.  293. 

Free  egress  from,  or  transit  through 
the  state  may  be  regulated,  but  not  pre- 
vented.—Joseph  v.  Randolph,  71  Ala.  499. 

The  pursuit  of  happiness  is  one  of  the 
citizens'  inalienable  rights,  but  the  lines 
of  such  pursuit  are  not  unlimited,  and 
statutes  regulating  and  controlling  the 
liquor  traffic  do  not  deny  an  inalienable 
right  guaranteed  by  the  Constitution. — 
Sheppard  v.  Dowling,  127  Ala.  11. 

Municipal  ordinance  as  to  trading 
stamps  held  void. — Montgomery  v.  Kelly, 
142  Ala.  552.  See  Lawten  v.  Steele,  152 
U.  S.  157. 

Statute  of  March  1,1901,  Acts  1900-01, 
p.  131,  making  it  a  crime  to  violate  a 
contract  for  personal  labor  or  service,  is 
unconstitutional. — Toney  v.  State,  141 
Ala.  120  (37  So.  332). 

[Art.  1,  Sec.  2,  1875.]— 

Effect  is  to  place  all  persons,  natural 
and  artificial,  on  a  basis  ef  equality  in 
the  courts. — S.  &  N.  E.  Co.  v.  Morris, 
65  Ala.  193;  Smith  v.  L.  &  N.  B.  Co.,  75 


CONSTITUTIONS   OP   ALABAMA. 
Bill  of  Bights. 

1875.— Article  L 

in  this  state,  born  in  the  United 
States,  or  naturalized,  or  who 
shall  have  legally  declared  their 
intention  to  become  citizens  of  the 
United  States,  are  hereby  declared 
citizens  of  the  State  of  Alabama, 
possessing  equal  civil  and  polit- 
ical rights. 


Ala.  449;  L.  &  N.  R.  Go.  v.  Baldwin,  85 
Ala.  619;  Brown  v.  A.  G.  S.  B.  Co.,  87 
Ala.  370;  Randolph  v.  B.  &  P.  Supply 
Co.,  106  Ala.  501.  See,  also,  citations  to 
Art.  1,  sec.  14;  Art.  XIV,  sec.  12,  Const. 
1875. 

There  can  be  no  discriminative  advan- 
tage bestowed  by  statute  between  the 
parties  to  the  same  suit. — S.  &  N.  R.  Co. 
v.  Morris,  65  Ala.  193;  Randolph  v.  B. 
&  P.  Supply  Co.,  106  Ala.  501. 

The  statute  against  miscegenation  is 
not  a  denial  of  equal  civil  and  political 
rights  to  the  races. — Ford  v.  State,  53 
Ala.  150;  Green  v.  State,  58  Ala.  190 
(overruling  Burns  v.  State,  48  Ala. 
195);  Hoover  v.  State,  59  Ala.  57;  Pace 
v.  State,  69  Ala.  231  (affirmed  106  U. 
S.  583). 

A  statute  providing  that  the  recorder 
of  a  municipal  court  be  learned  in  the 
law  and  a  practicing  attorney,  is  void 
because  it  denies  to  the  citizens  equal 
civil  and  political  rights. — Kentz  v.  City 
of  Mobile,  120  Ala.  623. 

A  provision  in  an  act  creating  a 
county  court  that  the  judge  of  the 
county  court  should  be  learned  in  the 
law,  is  void  in  that  it  denies  equal  civil 
and  political  rights. — Wilson  v.  State, 
13Q  Ala.  114,  citing  Kentz  v.  Mobile, 
120  Ala.  623. 

A  statute  providing  that  it  shall  not 
take  effect  until  the  commissioners  ascer- 
tain that  the  removal  of  the  courthouse 
under  the  act  would  not  require  an  in- 
creased tax  rate,  held  not  to  suspend  the 
laws  in  violation  of  the  Constitution. — 
Hand  v.  Stapleton,  135  Ala.  156. 

This  character  of  legislation  has  been 
recognized  by  the  supreme  court  of 
Alabama  in  a  number  of  cases. — Jackson 
v.  State,  131  Ala.  21;  State  v.  Crook, 
126  Ala.  600;  Ex  parte  Hill,  40  Ala,  121; 
Clark  v.  Jack,  60  Ala.  271. 

Taxing  property  of  nonresidents 
higher  than  that  of  residents  is  unau- 
thorized.— Wiley  v.  Parmer,  14  Ala.  627. 


Prohibiting  certain  trades  at  certain 
times  and  places  does  not  deny  equal 
protection  of  the  law. — Dorman  v. 
State,  34  Ala.  216. 

A  statute  giving  liens  for  attorney's 
fees  in  certain  cases,  providing  that  they 
shall  be  taxed  against  certain  litigants 
only,  denies  equal  protection  of  the  law. 
—Randolph  v.  Builders'  Co.,  106  Ala, 
501;  S.  &  N.  Co.  v.  Morris,  65  Ala.  193. 

But  statutes  providing  trial  of  contest 
elections  without  a  jury  are  valid. — Tal- 
iaferro v.  Lee,  97  Ala.  92. 

Statutes  prohibiting  intermarriage  be- 
tween whites  and  negroes  are  valid. — 
Burns  v.  State,  48  Ala.  195;  Green  v. 
State,  58  Ala.  190. 

Statutes  prescribing  greater  punish- 
ment xor  negroes  and  whites  for  inter- 
marrying or  living  in  adultery  than  for 
negroes  or  whites  with  their  own  color, 
does  not  deny  equal  protection  of  the 
law. — Green  v.  State,  58  Ala.  190;  Pace 
v.  State,  69  Ala.  231. 

A  statute  imposing  upon  defendant 
the  "burden  of  proving  the  plea  of  insan- 
ity is  not  a  denial  of  due  process  of  law 
nor  equal  protection  of  the  law. — Martin 
v.  State,  119  Ala.  1,  Coleman,  J.,  dis- 
senting. 

A  State  is  a  body  politic,  or  a  society 
of  men  united  together  for  the  purpose 
of  promoting  their  mutual  safety  and 
advantage  by  the  joint  force  of  their 
combined  strength.  "Nation"  and 
"State"  are  frequently  spoken  of  as 
synonymous  terms,  but  nation  is  more 
synonymous  with  the  people.  A  state 
may  embrace  different  nations  or  peo- 
ples, while  a  nation  may  sometimes  con- 
stitute several  states. 

The  term  "Nation"  is  often  applied 
to  the  United  States,  which  embraces 
several  states.  Sovereignty,  as  applied 
to  states,  embraces  the  absolute  power 
by  which  the  state  is  governed,  and  the 
state  is  sovereign  when  this  power   re- 
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Sec.  2.  That  all  political  power 
is  inherent  in  the  people,  and  all 
free  governments  are  founded  on 
their  authority,  and  instituted 
for  their  benefit;  and  that,  there- 
fore, they  have  at  all  times  an  in- 
alienable and  indefeasible  right 
to  change  their  form  of  govern- 
ment in  such  manner  as  they  may 
deem  expedient. 
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Sec.  3.  That  all  political  power 
is  inherent  in  the  people,  and  all 
free  governments  are  founded  on 
their  authority,  and  instituted  for 
their  benefit;  and  that  therefore 
they  have,  at  all  times,  an  inalien- 
able and  indefeasible  right  to 
change  their  form  of  government, 
in  such  manner  as  they  may  deem 
expedient. 


sides  within  itself. — Cooley  Const. 
Lim.  1. 

The  power  of  the  federal  and  state 
governments  both  exist  and  are  exer- 
cised within  the  same  territory,  and  yet 
they  are  separate  and  distinct  sovereign- 
ties acting  separate  and  distinct,  each 
from  the  other,  within  their  respective 
spheres. — License  cases,  5  How.  504. 

A  citizen  is  defined  to  be  a  part  of 
the  civil  state,  entitled  to  all  its  privi- 
leges.— Cooley  Const.  Lim.  77. 

Mr.  Blackstone  says  the  allegiance  of 
the  citizen  is  "the  tie  which  binds  the 
subject  to  the  sovereign  in  return  for 
that  protection  which  the  sovereign  has 
for  the  subject."— 1  Bl.  Com.  441. 

The  Federal  Constitution  denies  to  the 
states  the  right  to  make  treaties,  or 
alliances  of  confederation  with  other 
governments,  or  to  grant  letters  of 
marque  or  reprisal,  or  to  coin  money  or 
emit  bills  of  credit,  or  to  make  anything 
hot  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts;  or  to  levy  or  lay  imposts 
or  duties  upon  imports  or  exports,  ex- 
cept what  are  necessary  for  the  execu- 
tion of  its  laws.  No  state  shall  lay  any 
doty  of  tonnage,  keep  troops  or  ships 
of  war  in  times  of  peace,  or  engage  in 
war,  unless  actually  invaded,  or  in  im- 
minent danger  which  will  not  justify 
delay.  No  state  shall  pass  any  bill  of 
attainder,  ex  post  facto  law,  and  shall 
not  impair  the  obligation  of  contracts, 
and  shall  not  abridge  the  privileges  and 
immunities  of  citizens  of  the  United 
States,  that  it  shall  not  deprive  any 
person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  nor  to  deny  to 
any  person  within  its  jurisdiction  the 
equal  protection  of  its  laws,  and  shall 
make  no  discrimination  m  the  right  of 
suffrage  on  account  of  race,  color,  or  pre- 
vious condition  of  servitude.    The  Fed- 


eral Constitution  provides  that  fugitives 
from  justice  fleeing  to  another  state 
shall  be  delivered  up  to  the  state  whose 
laws  they  have  violated.  Each  state 
is  required  to  give  full  faith  and  credit 
to  the  public  acts  and  records  of  judicial 
proceedings  of  every  other  state,  and  it 
also  requires  that  every  state  shall  main- 
tain a  republican  form  of  government, 
which  is  guaranteed  to  the  citizens  by 
the  United"  States.  It  prohibits  any 
state  from  granting  any  title  of  nobility, 
which  is  intended  to  prevent  aristocracy 
and  monarchal  innovations.  Where 
powers  are  conferred  upon  the  Federal 
Government  the  exercise  of  the  same 
power  is  prima  facie  prohibited,  and 
especially  so  if  the  exercise  of  the  power 
by  the  state  would  defeat  the  Federal 
Government  in  its  exercise.  The  state 
cannot  tax  the  agencies  or  lands  of  the 
general  government,  and  if  jurisdiction 
is  given  to  the  federal  court,  it  may  be 
made  exclusive,  but  as  to  other  subjects, 
such  as  bankruptcy,  laws  regulating 
state  militia,  or  counterfeiting,  while 
they  are  subjects  within  the  federal 
power,  the  state  may  regulate  them,  pro- 
vided the  regulation  does  not  conflict 
with  the  federal  law — Cooley  Const.  Lim. 
20-26. 

A  state  can  exercise  any  sovereign 
power  not  prohibited  by  its  own  or  the 
Federal  Constitution.  The  United  States 
can  exercise  no  powers  except  those  con- 
ferred or  authorized  by  the  Federal  Con- 
stitution. 

[Sec.  2.]— 

The  theory  of  our  republican  form  of 

.  government  and  political  system  is  that 
the  ultimate  sovereignty  resides  in  the 
people,  from  whom  springs  all  legiti- 
mate authority. — Minor  v.  Happersett. 
21  Wall.  162. 
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Sec.  3.  That  no  religion  •shall 
be  established  by  law;  that  no 
preference  shall  be  given  by  law 
to  any  religious  sect,  society,  de- 
nomination, or  mode  of  worship; 
that  no  one  shall  be  compelled  by 
law  to  attend  any  place  of  wor- 
ship; nor  to  pay  any  tithes,  taxes, 
or  other  rate  for  building  or  re- 
pairing any  place  of  worship,  or 
for  maintaining  any  minister  or 
ministry;  that  no  religious  test 
shall  be  required  as  a  qualifica- 
tion to  any  office  or  public  trust 
under  this  state;    and  that  the 


Sec.  4.  That  no  religion  shall  be 
established  by  law;  that  no  pref- 
erence shall  be  given  by  law  to 
any  religious  sect,  society,  denom- 
ination, or  mode  of  worship;  that 
no  one  shall  be  compelled  by  law 
to  attend  any  place  of  worship, 
nor  to  pay  any  tithes,  taxes,  or 
other  rate,  for  building  or  repair- 
ing any  place  of  worship,  or  for 
maintaining  any  minister  or  min- 
istry; that  no  religious  test  shall 
be  required  as  a  qualification  to 
any  office  or  public  trust  under 
this   state;    and   that   the   civil 


The  people  created  the  federal  govern- 
ment and  conferred  upon  it  powers  of 
sovereignty  over  certain  subjects,  and 
the  people  of  the  respective  states  cre- 
ated the  State  Constitution  and  govern- 
ment to  exercise  the  assumption  of  sov- 
ereign powers,  so  far  as  they  were  will- 
ing to  allow  them  to  be  exercised  at  all 
The  sovereignty  of  the  state  is  vested  in 
the  people,  but  practically  the  people 
here  includes  only  those  vested  with  the 
exercise  of  the  elective  franchise.  The 
people,  for  political  purposes,  cannot  be 
considered  as  synonymous  with  qualified 
voters. — Blair  v.  Bigley,  41  Mo.  63. 

The  maxim  that  "government  rests 
upon  the  consent  of  the  governor"  is 
subject  to  this  exception,  "certain 
classes  have  been  expressly  excluded  from 
the  right  to  exercise  the  elective  fran- 
chise; the  woman,  because  she  was  sup- 
posed to  be  under  the  influence  of  her 
husband,  infants  and  idiots,  and  lunatics 
and  felons,  because  wanting  in  intelli- 
gence or  freedom  or  liberty  to  exercise 
the  right,  or  because  they  lack  intelli- 
gence or  virtue. " — Cooley  Const.  Lim. 
37,  38. 

The  elective  franchise  is  a  privilege 
rather  than  a  right. — Washington  v. 
State,  75  Ala.  582. 

[Sec  3.]— 

The  Sunday  laws  are  justified  upon 
two  grounds,  one  upon  the  same  ground 
which  justifies  those  against  profanity, 
and  upon  the  other  ground  that  one  day 
in  seven  is  needful  to  recuperate  the  ex- 
hausted energies  of  mind  and  body;  that 


it  is  justifiable  as  a  police  regulation, 
or  health  laws. — Cooley  Const.  Lim.  590; 
Frolickstein  v.  Mayor  of  Mobile,  40  Ala. 
725;  Specht  v.  Commonwealth,  8  Penn. 
St.  312;  State  v.  Bott,  31  La.  663;  a.c, 
33  Am.  Rep.  224;  State  v.  Baltimore  ft 
Ohio  B.  B.  Co.,  15  W.  Va.  362;  a.c,  36 
Am.  Bep.  803;  State  v.  Common  Pleas, 
36  N.  J.  72;  s.  c,  13  Am.  Bep.  422. 

Blasphemy  is  speaking  evil  of  the 
Deity  with  intent  to  derogate  from  the 
divine  majesty,  and  to  alienate  others 
from  the  love  and  reverence  of  Qod. 
Blasphemy  is  to  Qod  what  calumny  is  to 
man,  it  tends  to  lessen  reverence  and  to 
prevent  tne  people  having  confidence  in 
him. — Commonwealth  v.  Kneeland,  20 
Pick.  206. 

Sunday,  as  a  religious  institution,  can 
receive  no  legal  recognition,  we  secured 
it  as  a  sanitary  regulation,  it  benefits 
the  individual;  it  has  also  been  held  to 
be  the  law  of  nature;  that  the  physical 
condition  of  the  individual  needs  this 
rest.  It  is  said  that  those  who  most 
need  cessation  from  labor  would  be  un- 
able to  take  it  but  for  this  law;  that 
the  feverish  desire  to  acquire  wealth 
and  the  greed  and  avarice  of  capital 
must  be  restrained.  As  Judge  Field  amid 
in  Ex  parte  Newman,  9  Cal.  502, '  *  Labor 
is  necessarily  imposed  as  a  condition  of 
our  race,  and  to  protect  labor  is  the 
highest  office  of  our  law." 

A  law  is  invalid  which  gives  to  one 
religious  denomination  a  privilege  which 
is  not  enjoyed  equally  by  all  other  de- 
nominations.— Shreveport  v.  Levy,  27 
La.  671;  Cooley  Const.  Law,  469. 
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civil  rights,  privileges,  and  capac- 
ities of  any  citizen  shall  not  be  in 
any  manner  affected  by  his  relig- 
ions principles. 

Sec.  4.  That  no  law  shall  ever 
be  passed  to  curtail  or  restrain 
the  liberty  of  speech  or  of  the 
press;  and  any  person  may  speak, 
write,  and  publish  his  sentiments 


rights,  privileges,  and  capacities 
of  any  citizen  shall  not  be  in  any 
manner  affected  by  his  religious 
principles. 

Sec.  5.  That  any  citizen  may 
speak,  write,  and  publish  his  sen- 
timents on  all  subjects,  being  re- 
sponsible for  the  abuse  of  that 
liberty. 


Religion  is  distinguishable  from  mor- 
ality. The  municipal  law  exacts  obe- 
dience to  the  moral  law.  A  law  which 
would  force  the  use  of  the  bible  and  the 
koran,  or  any  other  religious  books  upon 
tn  unwilling  pupil  or  patron,  would  be 
unconstitutional. — Tiedeman's  Lim.  Pol. 
Pow.  163. 

While  the  state  law  knows  no  church 
or  denomination  or  religion,  it  does  fos- 
ter and  encourage  religious  instinct  and 
habits.  Civil  courts  deal  with  civil 
rights  and  ecclesiastical  courts  with  ec- 
clesiastical rights.  Church  order  and 
discipline  can  be  enforced  only  in  eccle- 
siastical courts.  The  property  of  the 
church  will  be  protected  by  the  civil 
courts. — Watson  v.  Jones,  13  Wall.  679; 
Orosvenor  v.  United  Society,  118  Mass. 
78;  Baptist  Church  v.  Wetherell,  3 
Paige,  301. 

" Christianity  is  a  part  of  the  com- 
mon law  of  the  state  in  a  qualified  sense 
—that  is,  its  divine  origin  and  birth  are 
admitted;  and,  therefore,  it  is  not  to  be 
maliciously  and  openly  reviled  and  blas- 
phemed against  to  the  annoyance  of  be- 
lievers and  the  injury  of  the  public." — 
Vidal  v.  OiTardr*rExec.,  2  How.  127. 

A  Jew  has  no  constitutional  right  to 
work  on  8unday. — Froliekstein  v.  Mayor, 
40  Ala.  725.  See  76  Ala.  89;  59  Ala. 
M;  53  Aia.  481;  50  Ala.  159;  22  L.  B.  A. 
721;  58  Am.  Bep.  772. 

[Sec  4.]— 

Gaitbers'  case,  102  Ala.  458;  Wofford 
▼.  Heeks,  129  Ala.  349;  Crudup's  case, 
85  Ala.  520;  15  Am.  St.  Bep.  333-343;  49 
L  B.  A.  612. 

It  is  the  liberty  of  speech  and  of  the 
press  which  is  preserved  and  not  its 
Beentiousness  and  tendency  to  publish 
sensational  and  false  stories,  nor  that 
which  appeals  to  passion,  which  is  done 
to  incite  others  to  the  commission  of 
crimes,  such  as  appeals  to  dynamiters, 


socialists,  and  nihilists,  and  discontents, 
who  believe  the  world  is  fashioned 
wrong  and  they  must  right  it,  who  are 
not  included  within  the  meaning  of  the 
freedom  of  speech  and  of  the  press. — 
Tiedeman's  Lim.  Pol.  Pow.  190. 

At  common  law  it  was  an  indictable 
libel  to  publish  anything  against  the 
Constitution  of  the  country,  or  the  es- 
tablished form  of  government.  The  law 
allowed  a  temperate  and  calm  discussion 
of  public  events  and  measures,  but  if 
the  publication  went  beyond  this,  in- 
tended to  excite  tumult,  it  became  crim- 
inal.—Begina  v.  Collins,  9  C.  &  P.  456; 
Cooley  Const.  Lim.  528. 

In  the  case  of  Res  Publica  v.  Dennie, 
4  Yeates,  267;  s.c,  2  Am.  Dec.  402,  the 
defendant  was  indicted  in  1805  for  pub- 
lishing the  following  in  a  newspaper: 
"A  democracy  is  scarcely  tolerated  at 
any  period  of  national  history.  Its 
omen 8  are  always  sinister,  and  its  pow- 
ers are  un propitious.  With  all  the  lights 
of  experience  blazing  before  our  eyes, 
it  is  impossible  not  to  discover  the 
futility  of  this  form  of  government.  It 
was  weaK  and  wicked  at  Athens,  it  was 
bad  in  Sparta,  and  worse  in  Borne.  It 
has  been  tried  in  France  and  terminated 
in  despotism.  It  was  tried  in  England 
and  rejected  with  the  utmost  loathing 
and  abhorrence.  It  was  on  its  trial  here, 
and  its  issue  will  be  civil  war,  desola- 
tion and  anarchy.  No  wise  man  but 
discerns  its  imperfections;  no  good  man 
but  shudders  at  its  miseries;  no  honest 
man  but  proclaims  its  fraud,  and  no 
brave  man  but  draws  his  sword  against 
its  force.  The  institution  of  a  scheme  of 
polity  so  radically  contemptible  and 
vicious  is  a  memorable  example  of  what 
the  villainy  of  some  men  can  devise,  the 
folly  of  others  receive  and  both  establish 
in  spite  of  reason,  reflection,  and  sensa- 
tion." 

Held,   that  whether  libel  or  not   de- 
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right  to  be  heard  by  himself  and 
counsel,  or  either;  to  demand  the 
nature  and  cause  of  the  accusa- 
tion; and  to  have  a  copy  thereof; 
to  be  confronted  by  the  witnesses 
against  him;  to  have  compulsory 
process  for  obtaining  witnesses  in 
his  favor;  to  testify  in  all  cases, 
in  his  own  behalf,  if  he  elects  so 


to  be  heard  by  himself  and  coun- 
sel, or  either;  to  demand  the  nat- 
ure and  cause  of  the  accusation; 
to  have  a  copy  thereof;  to  be  con- 
fronted by  the  witnesses  against 
him;  to  have  compulsory  process 
for  obtaining  witnesses  in  his 
favor;  and,  in  all  prosecutions  by 
indictment,  a  speedy  public  trial 


Davis  v.  State,  17  Ala.  354;  Finch's  case, 
81  Ala.  41. 

Judicial  trial  is  due  process  of  law. — 
Dorman  v.  State,  34  Ala.  210. 

So  is  a  statute  prohibing  distilla- 
tion of  grain. — Ingram  v.  State,  39  Ala. 
247. 

Regulating  sale  of  fertilizers. — Steiner 
v.  Bay,  84  Ala.  93. 

Sale  of  lands  belonging  to  minors. — 84 
Ala.  197;  113  Ala.  148;  117  Ala.  454. 

Compensation  to  owner  for  private 
property  taken. — 166  U.  S.  226;  45  Ala. 
310,  322;  Drake's  case,  102  Ala.  501. 

Implies  right  to  be  present  before  tri- 
bunal, to  be  beard  by  testimony,  to  con- 
trovert by  proof. — Zeigler  v.  8.  &  N.  E. 
Co.,  58  Ala.  594. 

Absolute  liability  imposed  upon  cor- 
porations for  injuries  done  violates  it. — 
Zeigler  *s  case,  58  Ala.  594. 

Require  railroads  to  pay  costs  of  ex- 
amining employes  violates  it. — Bald- 
win 's  case,  85  Ala.  619. 

Requiring  abutting  property  owners  to 
pave  streets  does  not  violate  it. — Bird- 
song's  case,  126  Ala.  632;  Klein's  case, 
89  Ala.  461. 

A  statute  providing  that  actions  shall 
not  be  tried  at  first  term  of  court  is 
valid. — Ex  parte  Pollard,  40  Ala.  77. 

A  statute  providing  that  a  defendant 
in  execution  may  supersede  the  execu- 
tion upon  a  mere  suggestion,  without 
any  judicial  determination  as  to  the 
truthfulness  of  the  suggestion  is  not  due 
process  of  law. — Ashurst  v.  Phillips,  43 
Ala.  158. 

An  act  authorizing  executors,  guard- 
ians, trustees,  etc.,  to  invest  trust  funds 
in  Confederate  bonds  held  void. — Hous- 
ton v.  De  Loach,  43  Ala.  364;  Powell  v. 
Boon,  43  Ala.  459;  43  Ala.  488;  43  Ala. 
626. 

A  statute  providing  for  the  impound- 
ing of  cattle,  taken  damage  feasant,  is 


a  valid  police  regulation. — Dillard  v. 
Webb,  55  Ala.  468. 

A  statute  preventing  the  sale  or  re- 
moval of  seed  cotton,  after  sunset  and 
before  sunrise  of  succeeding  day,  is  a 
valid  police  regulation. — Davis  v.  State, 
68  Ala.  58. 

Statutes  requiring  inspection  and  tag- 
ging of  fertilizers  are  valid. — Steiner  v. 
Bay,  84  Ala.  93. 

Statutes  requiring  railroads  to  put  in 
cattle  guards  and  to  fence  their  tracks 
are  valid. — Birmingham  Go.  v.  Parsons, 
100  Ala.  662. 

Ordinances  establishing  markets  and 
prohibiting  sale  outside  thereof  are 
valid.— Ex  parte  Byrd,  84  Ala.  17. 

A  statute  making  railroads  liable  for 
killing  stock,  without  reference  to  negli- 
gence, is  not  due  process  of  law. — Zeig- 
ler v.  S.  &  N.  R.  Co.,  58  Ala.  594;  S.  & 
N.  R.  Co.  v.  Morris,  65  Ala.  193.  (Clark 
v.  A.  Q.  S.  R.  Co.,  126  Ala.  141  seems  to 
conflict  with  these  cases,  though  it  may 
be  said  to  be  dictum.)    ' 

And  statutes  requiring  railroad  em- 
ployes to  be  examined  for  color  blind- 
ness are  due  process  of  law. — L.  &  N. 
R.  Co.  v.  Baldwin,  85  Ala.  619. 

A  statute  requiring  the  deposit  of 
double  the  amount  of  purchase  money 
to  redeem  from  tax  sale  held  void. — 
Stoudenmire  v.  Brown,  48  Ala.  699. 

Statutes  making  tax  deeds  conclusive 
evidence  of  title  are  void. — Stoudenmire 
v.  Brown,  48  Ala.  699;  Calhoun  v. 
Fletcher,  63  Ala.  574. 

A  statute  prohibiting  an  action  of 
trover  till  criminal  prosecution  had  for 
stolen  property  held  not  to  deny  due 
process  of  law. — Martin  v.  Martin,  25 
Ala.  2ul. 

A  statute  authorizing  personal  judg- 
ments against  nonresidents  without  per- 
sonal service  held  valid. — Betancourt  v. 
Eberlin,  71  Ala.  461;  (Bank  of  Spokane 
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to  do;  and,  in  all  prosecutions  by 
indictment,  a  speedy,  pnblic  trial, 
by  an  impartial  jury  of  the 
county  or  district  in  which  the 
offense  was  committed;  and  he 
shall  not  be  compelled  to  give 
evidence  against  himself,  nor  be 
deprived  of  life,  liberty,  or  prop- 
erty, except  by  due  process  of 
law;  but  the  legislature  may,  by 


by  an  impartial  jury  of  the  county 
or  district  in  which  the  offense 
was  committed ;  and  that  he  shall 
not  be  compelled  to  give  evidence 
against  himself,  nor  be  deprived 
of  his  life,  liberty,  or  property, 
but  by  due  process  of  law. 


t.  Clements,  109  Ala.  270,  limits  and  dis- 
tinguishes this  ease). 

A  statute  removing  an  administration 
from  one  county  to  another  is  not  void. 
—Wright  v.  Ware,  50  Ala.  649. 

A  statute  authorizing  supreme  court 
to  render  summary  judgments  held  valid. 
—Johnston  v.  Atwood,  2  Stew.  225. 

A  statute  giving  justice  of  the  peace 
inal  jurisdiction  without  right  of  appeal 
held  not  to  be  due  process  of  law. — 
Tuns  v.  State,  26  Ala.  165;  Ex  parte 
Haughton,  3*  Ala.  570. 

But  if  the  general  law  will  authorize 
an  appeal  in  such  cases,  it  is  valid. — 
Thomas  v.  Bibb,  44  Ala.  721. 

A  statute  giving  a  mechanic's  lien 
which  provided  for  enforcement  with- 
out notice  to  the  owner  was  held  to  de- 
prive him  of  his  property  without  due 
process  of  law,  and  to  be  therefore  void. 
-Selma  Co.  v.  8toddard,  116  Ala.  251. 
The  provision  of  the  Federal  Consti- 
tution, that  full  laith  and  credit  shall 
be  given  in  each  state  to  the  public  acts 
and  records  of  others,  does  not  apply  to 
judgments  rendered  by  the  court  of  one 
state  against  a  nonresident  debtor  in  the 
absence  of  personal  service. — L.  &  N. 
B.  Co.  v.  Nash.,  118  Ala.  477. 

A  statute  imposing  upon  defendants 
the  burden  of  proving  the  plea  of  insan- 
ity is  not  a  denial  of  due  process  of  law, 
nor  equal  protection  of  the  law. — Mar- 
tin v.  State,  119  Ala.  1,  Coleman,  J.,  dis- 
senting. 

The  abolition  by  the  legislature  of  an 
office  created  by  it  is  not  the  taking  of 
property  from  the  incumbent  thereof 
without  due  process  of  law. — Hawkins 
v.  Roberts,  122  Ala.  130. 

An   office   is   not   property. — lb.;    Ex 
parte  Lusk,  82  Ala.  519;  Ex  parte  Lam- 
bert, 52  Ala.  70. 
Bight  ot  accused  to  be  beard  by  him- 


self and  counsel,  or  either.  A  guaranty 
of  the  right  to  be  present  whenever  any 
action  is  taken  by  the  prosecution,  ex- 
cept a  continuance  when  the  accused 
fails  to  appear,  and  the  like  orders,  lying 
in  the  discretion  of  the  court. — Ex  parte 
Bryan,  44  Ala.  402;  Slocovitch  v.  8tate, 
46  Ala.  227;  and  when  the  verdict  is  ren- 
dered.—State  v.  Hughes,  2  Ala.  102. 

Applies  to  "Mayor's  Court."— With- 
ers v.  State,  36  Ala.  252. 

But  not  to  contempt  proceedings. — Ex 
parte  Hamilton,  51  Ala.  66. 

Does  not  authorize  the  accused  to 
make  a  statement  of  facts  outside  of  the 
evidence.— State  v.  McCall,  4  Ala.  643. 

The  court  may  limit  argument  of  coun- 
sel.—Ye  Id  ell  v.  State,  100  Ala.  26;  Peag- 
ler  v.  State,  110  Ala.  11. 

To  demand  the  nature  and  cause  of 
the  accusation;  to  have  a  copy  thereof. 
Copy  is  waived  if  not  applied  for. — Dris- 
kill  v.  State,  45  Ala.  21;  Miller  v.  State, 
45  Ala.  24. 

Copy  from  a  certified  transcript,  after 
change  of  venue,  sufficient. — Bramlett 
v.  State,  31  Ala.  376. 

Sufficiency  of  Code  forms  of  indict- 
ment to  meet  requirements  of  provision, 
see  Burdine  v.  State,  25  Ala.  60 f  {Thomp- 
son v.  State,  lb.  41;  EJam  v.  State,  25 
Ala.  53;  Sherrod  v.  State,  lb.  78;  Salo- 
mon v.  State,  27  Ala.  26;  Molett  v.  State, 
33  Ala.  408;  Aiken  v.  State,  35  Ala.  399; 
Schwartz  v.  State,  37  Ala.  460;  Frank 
v.  State,  40  Ala.  12;  Billingslea  v.  State, 
68  Ala.  486;  Williams  v.  State,  68  Ala. 
551;  106  U.  S.  583;  Peterson  v.  State,  74 
Ala.  34;  Bogan  v.  State,  84  Ala.  449; 
Freiburg  v.  State,  94  Ala.  91;  Thompson 
v.  8tate,  99  Ala.  173;  Smith  v.  State,  103 
Ala.  57. 

To  be  confronted  by  the  witnesses 
against  him.  Applies  only  to  courts 
where  facts  are  inquired  into;  not  to  the 
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a  general  law,  provide  for  a 
change  of  venue  at  the  instance 
of  the  defendant  in  all  prosscu- 
tions  by  indictment,  and  such 
change  of  venue,  on  application 
of  the  defendant,  may  be  heard 
and  determined  without  the  psr- 


8upreme     court. — Phleming     v.     State, 
Minor,  42. 

Applies  to  impeachments. — State  v. 
Buckley,  54  Ala.  599. 

Showing  of  what  an  absent  witness 
for  the  state  would  testify  to  is  inadmis- 
sible, without  the  consent  of  the  defend- 
ant; right  may  be  waived. — Rosenbaum 
v.  State,  33  Ala.  354;  Wills  v.  State,  73 
Ala.  362.  | 

Where  a  witness,  examined  in  a 
former  proceeding  between  the  parties,  | 
dies,  becomes  insane,  or  leaves  the  state, 
his  former  testimony  may  be  proven. —  i 
Long  y.  Davis,  18  Ala.  801;  Marler  v. 
State,  67  Ala.  55;  Lowe  v.  State,  86  Ala. 
47;  South  v.  8tate,  86  Ala.  617;  Pruitt 
v.  State,  92  Ala.  41;  Thompson  v.  State, 
106  Ala.  67. 

Dying  declarations  are  excepted. — 
Green  v.  State,  66  Ala.  40.  | 

In  all  prosecutions  by  indictment,  a 
speedy  public  trial,  etc.  What  is  a 
speedy  trial. — Ex  parte  State,  76  Ala. 
482. 

Jury  must  consist  of  twelve  men. — 
Collins  v.  State,  88  Ala.  212. 

But  may  be  waived  in  misdemeanor   i 
cases. — Connelly  v.  State,  60  Ala.  89. 

Must  be  impartial;  opinions  as  to  guilt 
or  innocence  of  accused.  The  right  in 
the  manner  of  its  exercise  is  in  the  dis- 
cretion of  the  court. — Peagler  v.  State, 
110  Ala.  11. 

In  criminal  prosecutions  before  a  jury   ' 
the  defendant  must  be  heard,  but  the 
court  may  regulate  the  exercise  of  the 
right.— Crawford  v.   State,  112  Ala.   1; 
Yeldell  v.  State,  100  Ala.  26. 

Each  case  must  be  governed  by  its  cir- 
cumstances.— Crawford  v.  State,  112 
Ala.  1. 

A    violation    of    the    right    must    be   ' 
shown,  it  cannot  be   presumed. — Craw- 
ford v.  State,  112  Ala.  1. 

To  entitle  an  accused  to  compulsory 
process   for  witnesses,   he   may  be   re- 
quired to  make  a  showing  of  what  he 
expects   to   prove   by  absent   witnesses   : 
and  that  witnesses  are  within  jurisdic- 


tion of  court.— Walker  v.  State,  117  Ala, 
85. 

The  rule  of  practice  as  to  continuances 
cannot  be  so  applied  as  to  defeat  the 
right  of  defendant  to  have  compulsory 
process  for  witnesses  in  his  favor.— 
Walker  v.  State,  117  Ala.  85;  Bales  v. 
State,  63  Ala.  30;  Jackson  v.  State,  77 
Ala.  18;  Dean  v.  State,  89  Ala.  46; 
Hamill  v.  State,  90  Ala.  577. 

Defendant  cannot  be  put  on  trial 
under  an  indictment  where  the  only  pro- 
vision for  a  jury  is  that  one  may  be 
secured  on  giving  bond  and  appealing. — 
Collins  v.  State,  88  Ala.  212;  Beeves  v. 
State,  96  Ala.  33. 

Does  not  apply  to  contempt  cases,  im- 
peachment, nor  unless  the  prosecution  is 
by  indictment. — Tims  v.  State,  26  Ala. 
165;  Ex  parte  Hamilton,  51  Ala.  66; 
State  v.  Buckley,  54  Ala.  599. 

A  law  giving  jurisdiction  to  either 
county  of  an  offense  committed  within 
a  quarter  of  a  mile  of  the  border  line, 
does  not  violate  Constitution. — Hill  v. 
State,  43  Ala.  335;  Grogan  v.  State,  44 
Ala.  9;  Jackson  v.  State,  90  Ala.  590; 
Taylor  v.  State,  131  Ala.  36. 

Accused  shall  not  be  compelled  to  give 
evidence  against  himself.  Accused  can- 
not be  compelled  to  say  or  do  anything 
that  may  tend  to  criminate  him,  and  bis 
refusal  cannot  be  proven  as  a  circum- 
stance against  him. — Kelly  v.  State,  72 
Ala.  244;  Cooper  v.  State,  86  Ala.  610; 
Davis  v.  State,  131  Ala.  10. 

Nor  be  deprived  of  life,  liberty,  or 
property,  but  by  due  process  of  law. 
What  is  due  process. — Ex  parte  Candee. 
48  Ala.  386;  Zeigler  v.  S.  &  N.  B.  Co.,  58 
Ala.  594. 

Record  must  show  due  process  in  a 
criminal  case. — Hood  v.  State,  44 
Ala.  81. 

Persons  affected  must  have  due  notice 
of  judicial  proceedings. — Wilborn  v. 
McCalley,  63  Ala.  436;  Mead  v.  Larkin. 
66  Ala.  87;  Betancourt  v.  Eberlin,  71 
Ala.  461. 

Not  contravened   by   law  prohibiting 
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9onal  presence  of  the  defendant 
so  applying  therefor;  provided, 
that  at  the  time  of  the  applica- 
tion for  the  change  of  venne,  the 
defendant  is  imprisoned  in  jail  or 
some  legal  place  of  confinement. 
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the  sale  of  intoxicants  within  limited 
district. — Dorman  y.  State,  34  Ala.  216; 
Barnes  v.  State,  49  Ala.  342. 

Nor  the  taking  of  private  property  for 
public  use;  but  legislature  cannot  con- 
vert a  private  into  a  public  use. — Sadler 
r.  Langham,  34  Ala.  311. 

Nor  prohibiting  the  distillation  of 
grain  without  the  consent  of  the  gover- 
nor.—Ingram  v.  State,  39  Ala.  247. 

Nor  removing  administration  from  the 
county  of  the  decedent's  residence.— 
Wright  v.  Ware,  50  Ala.  549. 

Nor  establishing  stock  districts  and 
pounds.— Dillard  v.  Webb,  55  Ala.  468. 

Nor  special  private  statute  for  the  dis- 
posal of  property  of  deceased  by  admin- 
istrator.— Chappell  v.  Williamson,  49 
Ala.  153,  Todd  v.  Flournoy,  56  Ala.  99; 
Watson  v.  Oates,  58  Ala.  647;  Tindal  v. 
Drake,  60  Ala.  170;  Bruce  v.  Bradshaw, 
69  Ala.  360;  Munford  v.  Pearce,  70  Ala. 
452,  (since  the  adoption  of  the  Consti- 
tutions ot  1875  and  1901.  Quaere.  Art. 
IV,  1 23.) 

Nor  prohibiting  the  sale  or  removal  of 
cotton  in  the  seed  at  certain  times,  and 
in  particular  localities. — Davis  v.  State, 
68  Ala.  58;   Mangan  v.  State,  76  Ala.  60. 

Nor  exempting  the  state  from  making 
affidavit  and  giving  bond  in  attachment. 
—Ex  parte  Hacdonald,  76  Ala.  603. 

Nor  requiring  examination  and  license 
of  locomotive  engineers. — McDonald  v. 
State,  81  Ala.  279. 

Violated  in  Following  Oases- 
Contravened  by  law  authorizing  toll- 
gate  to  be  thrown  open  if  road  out  of 
repair. — Powell  v.  Sammons,  31  Ala.  552. 
Malting  tax  deed  conclusive,  instead  of 
prima  facie  evidence. — Stoudenmire  v. 
Brown,  48  Ala.  699;  s.c,  57  Ala.  481; 
Davis  v.  Minge,  56  Ala.  121;  Calhoun 
▼.  Fletcher,  63  Ala.  574;  Lassiter  v.  Lee, 
68  Ala.  287. 

Requiring  deposit  of  money  before 
prosecution  or  defense  of  suit  by  or 
tgtinst  purchaser  at  tax  sale. — Stouden- 
aire  v.  Brown,  48  Ala.  699;  Whitworth 


v.  Anderson,  54  Ala.  33;  Lassiter  v.  Lee, 
68  Ala.  287. 

Taxing  an  attorney's  fee  as  costs 
against  railroad  in  certain  cases. — S.  & 
N.  B.  Co.  v.  Morris,  65  Ala.  193. 

Giving  filer  of  mechanic's  lien  a  lien 
also  for  an  attorney's  fee. — Randolph 
v.  B.  &  P.  Sup.  Co.,  106  Ala.  501. 

Imposing  absolute  liability  on  railroad 
for  cattle  killed  by  it  under  certain  con- 
ditions.— Zeigler  v.  S.  &  N.  B.  Co.,  58 
Ala.  594;  B.  M.  B.  Co.  v.  Parsons,  100 
Ala.  662. 

Requiring  railroad  to  pay  a  fee  for 
the  examination  of  its  employes  for 
color  blindness. — L.  &  N.  B.  Co.  v.  Bald* 
win,  85  Ala.  619. 

Declaring  conveyances  already  exe- 
cuted void  because  not  acknowledged 
according  to  a  then  prescribed  form.— 
Ala.  L.  I.  &  T.  Co.  v.  Boykin,  38  Ala,  510. 

An  act  which  provides  that  a  defend- 
ant must  give  an  appearance  bond  to  a 
subsequent  term  of  court  before  he  can 
secure  the  right  of  trial  by  jury  is  not 
violative  of  this  provision. — Howard  v. 
State,  128  Ala.  43. 

No  convenience  of  the  court  nor  con- 
dition of  the  docket  will  authorize  the 
denial  of  the  right  of  accused  to  com- 
pulsory process  for  witnesses. — Walker 
v.  State,  117  Ala.  85. 

The  state  should  not  be  allowed  to 
prove  that  accused  declined  to  have  his 
shoes  taken  for  the  purpose  of  compar- 
ing them  with  certain  tracks. — Davis  v. 
State,  131  Ala.  10,  citing  Cooper  v.  State, 
86  Ala.  610;  4  L.  B.  A.,  766;  11  Am.  8t. 
Rep.  84;  Potter  v.  State,  92  Ala.  37; 
Chastang  v.  State,  83  Ala.  29. 

But  where  a  statement  is  made  to  ac- 
cused implying  his  guilt,  his  omission  to 
controvert,  or  explain  may  afford  an  in- 
ference of  its  truth,  if  he  can  make  the 
denial.— Davis  v.  State,  131  Ala.  10; 
Avery  v.  State,  124  Ala.  20;  Lawson  v. 
State,  20  Ala.  65;  56  Am.  Dec.  182;  Hug- 
gins  v.  State,  41  Ala.  393;  Jackson  v. 
State,  54  Ala.  234.     See  187  U.  S.  135. 
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Sec.  7.  That  no  person  shall  be 
accused  or  arrested,  or  detained, 
except  in  cases  ascertained  by 
law,  and  according  to  the  form 
which  the  same  has  prescribed; 
and  no  person  shall  be  punished 
but  by  virtue  of  a  law  established 
and  promulgated  prior  to  the 
offense  and  legally  applied. 


Sec.  8.  That  no  person  shall  be 
accused,  or  arrested,  or  detained, 
except  in  cases  ascertained  by 
law,  and  according  to  the  forms 
which  the  same  has  prescribed; 
and  no  person  shall  be  punished, 
but  by  virtue  of  a  law  established 
and  promulgated  prior  to  the  of- 
fense, and  legally  applied. 


[Sec  7.]— 

The  Code  form  of  an  indictment  for 
perjury  is  sufficient. — Smith  v.  State,  103 
Ala.  57;  Walker  v.  State,  96  Ala.  53. 

Indictment  under  Code  form  for  em- 
bezzlement is  sufficient. — Lang  v.  State, 
97  Ala.  41;  Beeves  v.  State,  95  Ala.  31; 
Huffman  v.  State,  89  Ala.  33. 

Indictment  under  Code  form  for  com- 
pounding felony  is  sufficient. — Watt  v. 
State,  97  Ala.  72. 

An  indictment  for  betting  at  cards  or 
dice  under  Code  form  is  sufficient. — Eos- 
son  v.  State,  92  Ala.  76. 

Justices  of  the  peace  derive  their  juris- 
diction from  statute  and  not  from  the 
constitution. — Lee  v.  8tate,  143  Ala.  93 
(39  So.  366). 

Code  form  of  indictment  for  selling 
liqnor  without  license  is  sufficient. — 
Williams  v.  State,  91  Ala.  14. 

Code  form  of  indictment  for  mis- 
cegenation is  sufficient. — Linton  v.  State, 
88  Ala,  216. 

Codo  form  of  indictment  for  abnse  of 
child  is  sufficient.— McGuff  v.  State,  88 
Ala.  147. 

Indictment  for  keeping  gaming  table 
is  sufficient.— Bibb  v.  State,  83  Ala.  84. 

Indictment  for  arson  held  sufficient. — 
Sands  v.  State,  80  Ala.  201. 

Indictment  for  gaming  held  sufficient. 
— Johnson  v.  State,  75  Ala.  7. 

Indictment  for  adultery  discussed.- — 
Pace  v.  State,  69  Ala.  231. 

Indictment  for  selling  or  removing 
property  covered  by  a  lien  held  suffi- 
cient.— Ellerson  v.  State,  69  Ala.  1. 

Indictment  for  murder  held  sufficient. 
— Phillips  v.  State,  68  Ala.  469;  Noles 
v.  State,  24  Ala.  672. 

Indictment  for  disturbing  females  at 
public  assembly  discussed. — Smith  v. 
State,  63  Ala.  55. 

Indictment  against  overseer  of  public 
road  discussed. — McCullough  v.  State,  63 
Ala.  75. 


Indictment  for  slander  of  female  held 
sufficient.— Haley  v.  State,  63  Ala.  89. 

Indictment  for  selling  liquor  to  intem- 
perate neld  sufficient.— Tatum  v.  State, 
63  Ala.  147. 

Indictment  for  selling  liquor  to  minor 
held  sufficient. — Spigener  v.  State,  62 
Ala.  383. 

Indictment  for  obtaining  money  under 
false  pretense  sufficient. — Sandy  v.  State, 
60  Ala.  58. 

Indictment  for  assault  with  intent  to 
ravish  held  sufficient. — Bradford  v. 
State,  54  Ala..  230. 

An  indictment  for  murder,  endorse- 
ments and  record  of,  discussed. — Wesley 
v.  State,  52  Ala.  182. 

An  indictment  for  arson  held  suffi- 
cient.—Miller  v.  State,  45  Ala.  24. 

The  form  of  indictment  No.  79,  Crim. 
Code,  p.  335,  for  illegal  sale  of  liquor, 
and  $  5007  of  the  Code  (1896)  do  not 
deny  the  defendant  the  right  to  demand 
the  nature  and  cause  of  the  accusation^ — 
Jones  v.  State,  136  Ala.  118. 

Under  the  practice  in  this  state,  the 
defendant  has  no  constitutional  or  other 
right  to  demand  a  bill  of  particulars  in 
a  criminal  case  other  than  is  afforded 
by  sufficient  indictment,  affidavit,  or  war- 
rant, charging  the  offense. — Jones  v. 
State,  136  Ala.  118. 

What  are  ex  post  facto  laws. — Calder 
v.  Bull,  3  Dall.  (U.  S.),  390;  Fletcher  v. 
Peck,  6  Cranch  (U.  S.)  138. 

Law  directing  nol.  pros.,  and  another 
indictment,  when  it  is  seen  there  will  be 
a  variance,  is  constitutional — State  v. 
Kreps,  8  Ala.  951. 

Law  must  be  promulgated  prior  to  the 
offense. — Aaron  v.  State,  39  Ala,  684; 
Eliza  v.  State,  39  Ala.  693. 

Unauthorized  discharge  of  the  jury 
after  rendering  a  void  verdict,  is  not  a 
legal  application  of  the  law,  and  is  an 
acquittal. — Grogan  v.  State,  44  Ala.  9; 
Bell  v.  State,  48  Ala.  684. 
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Sec.  8.  That  no  person  shall, 
for  any  indictable  offense,  be  pro- 
ceeded against  criminally,  by  in- 
formation, except  in  cases  aris- 
ing in  the  militia  and  volunteer 
forces  when  in  actual  service,  or 
when  assembled  under  arms  as  a 
military  organization,  or,  by 
leave  of  the  court,  for  misfea- 
sance, misdemeanor,  extortion, 
and  oppression  in  office,  other- 
wise than  is  provided  in  the 
Constitution;  provided,  that  in 
cases  of  misdemeanor,  the  legis- 
lature may  by  law  dispense  with 
a  grand  jury  and  authorize  such 
prosecutions  and  proceedings  be- 
fore justices  of  the  peace  or  such 
other  inferior  courts  as  may  be 
by  law  established. 

Sec.  9.   That  no  person  shall, 


When  a  jury  ia  sworn  and  the  trial 
catered  upon,  jeopardy  hat  begun,  and 
tie  discharge  of  the  jury  without  proper 
ground  it  equivalent  to  an  acquittal. — 
litres  t.  State,  107  Ala.  1. 

The  legitlature  may  fix  the  venue  in 
either  of  two  counties  where  an  offense 
it  within  a  quarter  of  a  mile  of  the 
dividing  line.— Taylor  v.  State,  131  Ala. 
36;  Jackson  v.  State,  90  Ala.  590;  Mc- 
Kay v.  SUte,  110  Ala.  19. 

A  void  verdict  may  be  tantamount  to 
an  acquittal— Hays  v.  State,  107  Ala. 
1;  Jackson  v.  State,  102  Ala.  76;  Jones 
v.  State,  97  Ala.  77. 

A  statute  depriving  a  citizen  of  rights 
for  past  misconduct  is  void. — Cummings 
v.  Ho.,  4  Wall.  325;  Burgess9  case,  97 
U.  a  885;  Hawker  v.  N.  Y.,  170  U. 
a  190. 

Bee,  8.]— 

A  guaranty  of  the  right  to  demand  an 
indictment  in  all  but  the  excepted  cases. 
-State  r.  Middleton,  5  Port.  484;  Noles 
▼.  State,  24  Ala.  672;  Thompson  v.  State, 
«  Ala.  41. 

No  restraint  on  the  mode  of  drawing 
tad  summoning  grand  jurors. — Williams 
r.  State,  61  Ala,  33. 


Sec.  9.  That  no  person  shall,  for 
any  indictable  offense,  be  pro- 
ceeded against  criminally  by  in- 
formation, except  in  cases  arising 
in  the  militia  and  volunteer  forces 
when  in  actual  service,  or,  by 
leave  of  the  court,  for  misfea- 
sance, misdemeanor,  extortion, 
and  oppression  in  office,  otherwise 
than  is  provided  in  this  constitu- 
tion. Provided,  that  in  cases  of 
petit  larceny,  assault,  assault  and 
battery,  affray,  unlawful  assem- 
blies, vagrancy,  and  other  misde- 
meanors, the  general  assembly 
may,  by  law,  dispense  with  a 
grand  jury,  and  authorize  such 
prosecutions  and  proceedings  be- 
fore justices  of  the  peace,  or  such 
other  inferior  courts  as  may  be  by 
law  established. 

Sec.  10.  That  no  person  shall, 


Trial  in  excepted  cases  may  be  had 
before  justices  and  without  a  jury. — Con- 
nelly v.  State,  60  Ala.  89;  Ex  parte 
Brown,  63  Ala.  187. 

And  in  these  cases  the  complaint  need 
not  conclude  "against  the  peace,  etc."— 
Thomas  v.  State,  107  Ala.  61;  Simpson  v. 
State,  111  Ala.  6. 

Law  giving  punitive  damages  in  a 
civil  action  does  not  violate. — B.  &  D.  B. 
Co.  v.  Freeman,  97  Ala.  289. 

The  constitutional  right  of  trial  by 
jury  is  sufficiently  guarded  by  an  act 
which  gives  defendants  an  option  to  be 
tried  in  one  court  without  a  jury  or  to 
be  tried  in  another  by  jury. — Lewis  v. 
State,  123  Ala.  84. 

Trial  for  misdemeanor  begun  by  affi- 
davit ond  warrant  in  county  court  may 
be  tried  in  circuit  court  without  indict- 
ment.—Witt  v.  State,  130  Ala.  129. 

The  legislature  may  authorize  the  trial 
of  misdemeanors  without  indictment;  the 
rule  is  different  from  the  Constitutions 
prior  to  that  of  1865.— Witt  v.  State,  130 
Ala.  129;  Thomas  v.  State,  107  Ala.  61. 

[Bee.  9.]— 

When  jeopardy  begins. — Orogan  v. 
State,  44  Ala.  1. 
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1901. — Section  9. 

for  the  same  offense,  be  twice  put 
in  jeopardy  of  life  or  limb;  but 
courts  may,  for  reasons  fixed  by 
law,   discharge  juries  from,  the 


1875.— Article  L 

for  the  same  offense,  be  twice  put 
in  jeopardy  of  life  or  limb. 


A  single  crime  cannot  be  subdivided 
into  two  or  more  offenses. — Ben  v.  State, 
22  Ala.  9;  Moore  v.  State,  71  Ala.  307; 
Hurst  v.  State,  86  Ala.  604. 

A  person  has  not  been  in  jeopardy, 
when  judgment  was  arrested  on  account 
of  a  defective  indictment,  or  indictment 
quashed. — State  v.  Phil,  1  Stew.  31; 
Weston  v.  State,  63  Ala.  155. 

Nor  when  informal  verdict  set  aside, 
or  case  is  reversed,  and  new  trial 
granted.— ^tate  v.  Slack,  6  Ala.  676; 
State  v.  Hughes,  2  Ala.  102;  Oobia  v. 
State,  16  Ala.  781;  Turner  v.  State,  40 
Ala.  21;  Waller  v.  State,  40  Ala.  325; 
Jeffries  v.  State,  40  Ala.  381;  Kendall  v. 
State,  65  Ala.  492;  Morrisette  v.  State, 
77  Ala.  71. 

Nor  when  a  part  of  the  sentence  under 
a  former  conviction  has  been  served. — 
Jeffries  v.  State,  40  Ala.  381. 

Nor  when  a  judge  withdraws  from 
the  bench. — State  v.  Abram,  4  Ala.  272. 

Or  becomes  sick  and  unable  to  proceed 
with  the  trial. — Nugent  v.  State,  4  Stew. 
&  Port.  72. 

Nor  where  nol.  pros,  is  entered  on  ac- 
count of  a  variance. — State  v.  Krebs,  8 
Ala.  951. 

Nor  where  former  prosecution  was 
based  on  a  void  warrant. — Johnson  v. 
State,  82  Ala.  29. 

Nor  where  a  juror  becomes  sick  and 
unable  to  proceed,  or  in  any  case  of 
pressing  necessity. — Hawes  v.  State,  88 
Ala.  37;  Powell  v.  State,  19  Ala.  577. 

A  person  has  been  in  jeopardy:     When 
tried  for  an  offense  which  includes  the 
one  he  is  being  prosecuted  for. — Sanders  . 
v.  State,  55  Ala.  42. 

When  there  has  been  an  unauthorized 
discharge  of  the  jury. — Ned  v.  State,  7 
Port.  187;  Law  v.  State,  4  Ala.  173; 
Powell  v.  State,  19  Ala.  577;  McCauley 
v.  State,  26  Ala.  135;  Ex  parte  Vincent, 
43  Ala.  402;  (in  conflict,  State  ex  rel. 
Battle,  7  Ala.  259;  Barrett  v.  State,  35 
Ala.  406,  as  to  when  discharge  is  author- 
ized); Grogan  v.  State,  44  Ala.  9;  Bell 
v.  State,  48  Ala.  684;  Cook  v.  State,  60 
Ala.  39;  Foster  v.  State,  88  Ala.  182; 
Jackson  v.  State,  102  Ala.  76;  Hayes  v. 
State.  107  Ala.  1. 


For  the  protection  of  the  accused,  and 
may  be  waived. — Ned  v.  State,  7  Port 
187;  McCauley  v.  State,  26  Ala.  135; 
Barrett  v.  State;  35  Ala.  406;  Hughes  v. 
State,  lb.  135;  Turner  v.  State,  40  Ala. 
21;  Jeffries  v.  State,  lb.  381;  Kendall  v. 
State,  65  Ala.  492;  Morrisette  v.  State, 
77  Ala.  71. 

Being  convicted  or  acquitted  of  aiding 
one  prisoner  to  escape,  accused  cannot 
be  again  indicted  for  aiding  another  for 
the  same  act. — Hurst  v.  State,  86  Ala. 
604. 

It  is  not  good  matter  as  a  plea  of 
former  jeopardy,  that  defendant  has 
been  placed  upon  a  preliminary  hearing, 
not  even  to  a  second  preliminary  trial- 
State  v.  Vaughan,  121  Ala.  41. 

An  arrest  of  judgment  on  motion  of 
defendant  is  an  express  waiver  of  this 
privilege. — State  v.  McFarland,  121  Ala. 
45;  Kendall  v.  State,  65  Ala.  492;  Mor- 
risette v.  State,  77  Ala.  71;  Gunter  v. 
State,  83  Ala.  96. 

The  state  is  entitled  to  reply  to  a  plea 
of  former  jeopardy. — State  v.  Nelson, 
7  Ala.  610;  Henry  v.  State,  33  Ala.  389; 
Wesson  v.  State,  109  Ala.  61. 

Records  of  former  trials  cannot  be  en- 
tered into  anew  to  retry  cause. — Water's 
case,  117  Ala.  108. 

A  conviction  or  acquittal  under  muni- 
cipal ordinances  is  not  a  bar  to  the  same 
prosecution  for  the  same  offense  under 
the  state  laws,  unless  mnnicipal  court 
has  been  given  concurrent  jurisdiction 
with  state  court. — Englehart  v.  State, 
88  Ala.  110;  Powell's  case,  89  Ala.  172. 

If  indictment  is  quashed,  jeopardy 
never  begins. — Faulk  v.  State,  52  Ala. 
415. 

If  jury  is  discharged  before  indict- 
ment read,  accused  is  not  in  jeopardy. — 
Scott  v.  State,  110  Ala.  48. 

If  indictment  or  warrant  is  void,  ac- 
cused cannot  be  in  jeopardy. — Johnson 
v.  State,  82  Ala.  29;  Finley  v.  State,  61 
Ala.  201. 

If  the  judge  receives  the  verdict  ont- 
side  of  the  court  and  discharges  jury  ac- 
cused was  in  jeopardy  and  is  acquitted. 
— Jackson  v.  State,  102  Ala.  76. 

Whether  the  murder  of  two  infants  by 


CONSTITUTIONS  OF  ALABAMA. 

Bill  of  Bights. 

1901.— Section  10.  1875.— Article  I. 

consideration  of  any  case,  and  no 
person  shall  gain  an  advantage 
by  reason  of  such  discharge  of 
the  jury. 

Sec.  10.  That  no  person  shall 
be  barred  from  prosecuting  or 


17 


Sec.  11.  That  no  person  shall  be 
debarred  from  prosecuting  or  de- 


eruel  treatment  charges  one  or  two  of- 
fenses is  not  decided. — Griffith  v.  State, 
90  Ala.  583. 

Where  the  accused  fired  three  shots 
in  quick  succession,  each  shot  does  not 
constitute  a  distinct  assault. — Ellis  v. 
State,  105  Ala.  72. 

If  two  deaths  are  the  result  of  one  act, 
there  is  bnt  one  offense,  but  if  the  result 
of  two  acts,  there  are  two  offenses. — 
Gunter  v.  8tate,  111  Ala.  23. 

A  series  of  charges  cannot  be  based 
upon  the  same  act. — Gunter  v.  State, 
111  Ala.  23;  Clayborne's  case,  103  Ala. 
52. 

Where  accused  was  charged  of  several 
distinct  petit  larcenies,  the  justice  of  the 
peace  trying  the  cause  cannot  consoli- 
date so  as  to  make  one  of  grand  larceny 
•nd  bind  over  accused. — Brown  v.  State, 
105  Ala.  117. 

As  to  when  a  discharge  of  jury  is 
equivalent  to  an  acquittal,  and  completes 
t  bar  to  the  further  prosecution,  see 
Reynolds  v.  State,  92  Ala.  44;  McGehee 
▼.  State,  58  Ala.  360;  Monroe  v.  State, 
111  Ala.  15;  Moore  v.  State,  71  Ala.  307; 
Hayes  v.  State,  107  Ala.  1;  Walker  v. 
Kate,  117  Ala.  42. 

A  conviction  of  manslaughter  is  an 
acquittal  of  murder  based  upon  the  same 
evidence. — Burton  v.  State,  115  Ala.  1. 

A  preliminary  pleading  is  no  bar  to 
final  prosecution. — 8kelton's  case,  104 
Ala.  98;  Ex  parte  Robinson,  108  Ala.  161. 

A  conviction  of  larceny  under  an  in- 
dictment charging  burglary  only,  is  no 
defense  to  subsequent  indictment  charg- 
ing larceny. — Bowen  v.  State,  106  Ala. 
178. 

Where  there  are  two  charges  against 
accused,  and  the  trial  is  entered  upon, 
the  defendant  cannot  select  as  to  which 
ease  he  is  on  trial. — Scott  v.  State,  110 
Ala.  48;  113  Ala.  64. 

An  acquittal  of  higher  grade  of  crime 
*  worked  by  a  conviction  of  the 
lower. — Burton's  case,  115  Ala.  1;  De 
Arsun's  case,  77  Ala.  10;  Jordan  v. 
State,  81  Ala.  20. 

Former  conviction  or  acquittal  must 
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be  specially  pleaded  and  should  be  tried 
before  plea  of  not  guilty. — De  Annan's 
case,  77  Ala.  10;  Faulk  v.  State,  52  Ala. 
415. 

Plea  of  former  jeopardy  must  state 
that  defendant  was  on  trial  under  valid 
proceedings  by  indictment  or  complaint, 
and  should  set  out  such  indictment  or 
complaint. — Cross  v.  State,  117  Ala.  73; 
Lyman  v.  8tate,  47  Ala.  686. 

When  a  jury  is  sworn  and  the  trial 
entered  upon,  jeopardy  has  begun,  and 
the  discharge  of  the  jury  without  proper 
ground  is  equivalent  to  an  acquittal. — 
Hayes  v.  State,  107  Ala'.  1. 

A  conviction  in  a  recorder's  court  for 
an  affray  was  held  to  be  a  bar  to  a  pros- 
ecution for  an  assault  with  intent  to 
murder,  constituted  by  the  same  act. — 
Jackson  v.  State,  136  Ala.  96;  Moore  v. 
State,  71  Ala.  307;  Ex  parte  Lange\  18 
Wall,  163. 

Applies  to  "Mayor's  Court." — With- 
ers v.  State,  36  Ala.  252. 

Need  not  employ  an  attorney,  but 
party  may  appear  in  person. — May  v. 
Williams,  17  Ala.  23. 

No  court  can  exclude  an  attorney  until 
after  he  is  suspended. — Withers  v.  State, 
36  Ala.  252. 

Taxing  an  attorney's  fee  as  costs 
against  railroad  is  void. — S.  &  N.  B.  Co. 
v.  Morris,  65  Ala.  193. 

And  so,  the  requirement  that  anyone 
prosecuting  or  defending  against  pur- 
chaser at  tax  sale  shall  deposit  money 
before  being  allowed  to  do  so. — Stouden- 
mire  v.  Brown,  48  Ala.  699;  Whitworth 
v.  Anderson,  54  Ala.  33;  Lassiter  v.  Lee, 
68  Ala.  287. 

But  the  imposition  of  the  "library 
tax"  is  valid. — Swann  v.  Kidd,  79  Ala. 
431. 

[Sec.  10.]— 

The  accused  is  guaranteed  the  right  to 
be  heard  on  all  questions  of  law  and 
fact  which  may  arise  at  any  time  during 
his  trial.— Peagler  v.  State,  110  Ala.  14; 
Ex  parte  Bryan,  44  Ala.  402. 

Appellate  courts  will  not  review  die- 
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CONSTITUTIONS  OF  ALABAMA. 
Bill  of  Rights. 


1901.— Section  11. 
defending  before  any  tribunal  in 
this  state,  by  himself  or  counsel, 
any  civil  cause  to  which  he  is  a 
party. 

Sec.  11.  That  the  right  of  trial 
by  jury  shall  remain  inviolate. 


1875.— Article  I. 

fending,  before  any  tribunal  in 
this  state,  by  himself  or  counsel, 
any  civil  cause  to  which  he  is  a 
party. 

Sec.  12.  That  the  right  of  trial 
by  jury  shall  remain  inviolate. 


cretion  of  lower  courts  unless  the  dis- 
cretion has  been  abused. — Yeldell  v. 
State,  100  Ala.  26. 

[Sec.  11.]— 

Jury  must  consist  of  twelve  men. — 
Collins  v.  State,  88  Ala.  212;  M.  &  C. 
B.  Co.  v.  B.  8.  &  T.  B.  Co.,  96  Ala.  571. 

Does  not  extend  the  right  to  cases  un- 
known to  the  common  law,  or  to  the 
statutory  law  at  the  time  of  the  adoption 
of  the  Constitution. — Boring  v.  Williams, 
17  Ala.  510;  Tims  v.  State,  26  Ala.  165; 
Thomas  v.  Bibb,  44  Ala.  721. 

Does  not  apply  to  impeachments. — 
State  v.  Buckley,  54  Ala.  599. 

Nor  to  proceeding  to  compel  the  de- 
livery of  property  to  successor  in  office. 
— Chambers  v.  Stringer,  62  Ala.  596. 

Nor  to  bill  of  discovery  by  creditor. — 
M.  &  F.  By.  Co.  v.  McKenzie,  85  Ala. 
546;  s.c,  96  Ala.  465;  8.  By.  &  C.  Co. 
v.  McKenzie,  96  Ala.  465;  Norman  v. 
Goetter,  96  Ala.  468;  N.  Y.  Condensed 
Milk  Co.  v.  Cook,  100  Ala.  580;  Co6k  v. 
Schmidt,  100  Ala.  582. 

Nor  to  proceedings,  under  the  statute, 
to  try  the  right  to  a  public  office. — Talia- 
ferro v.  Lee,  97  Ala.  92  (declaring  State 
v.  Burnett,  2  Ala.  140,  dictum).  But  see 
Wammack  v.  Holloway,  2  Ala.  31. 

But  legislature  may,  as  matter  of 
grace,  give  a  jury  trial. — Taliaferro  v. 
Lee,  97  Ala.  92. 

Law  authorizing  a  tollgate  to  be 
thrown  open  if  the  road  is  out  of  repair 
is  a  denial  of  trial  by  jury. — Powell  v. 
Sammons,  31  Ala.  552. 

Includes  the  right  to  have  the  delib- 
erations of  the  jury  continued  until  a 
legal  reason  for  discharge  occurs. — Mc- 
Cauley  v.  State,  26  Ala.  135. 

Waiver  of  jury. — Saunders  v.  State, 
55  Ala.  42;  Connelly  v.  State,  60  Ala.  89. 

A  person  proceeded  against  in  county 
court  upon  information  and  complaint 
has  no  right  of  appeal  without  giving 
bond. — Ex  parte  Beese,  112  Ala.  63. 

The  failure  to  provide  jury  trials  for 
contest    election    does    not    render    the 


statutes    void. — Taliaferro    v.    Lee,  97 
Ala.  92. 

Courts  cannot  deprive  a  party  of  jury 
trial  by  ordering  a  nonsuit. — Hunt  v. 
Stewart,  7  Ala.  525;  Saunders  v.  Coffin. 
16  Ala.  421. 

In  felony  trials  the  defendant  must  be 
present  in  person. — Bryan 's  case,  44  Ala. 
402. 

A  party  has  a  constitutional  right  to 
defend  himself. — May  v.  Williams,  17 
Ala.  23. 

And  he  is  entitled  to  be  heard  in  the 
regular  course  of  procedure. — State  v. 
McCaU,  4  Ala.  643. 

The  constitutional  right  may  be  pre- 
served by  securing  jury  trial  on  appeal. 
—Collins  v.  State,  88  Ala.  212,  but  it  was 
said  in  Beeves  v.  State,  96  Ala.  33,  that 
if  such  statutes  had  the  effect  to  deny 
jury  trial,  they  would  be  void. 

A  demand  for  jury  trial  may  be  by 
endorsement  on  appeal  bond. — Freeman 
v.  Bridges,  123  Ala.  287. 

The  legislature  may  authorize  trials 
for  misdemeanors  without  a  jury  or  dis- 
pense with  indictments;  the  provision* 
of  the  Federal  Constitution  do  not  apply 
to  state  courts  or  trials  under  State  Con- 
stitutions ana  state  statutes,  but  only  to- 
the  federal  courts. — Frost  v.  State,  124 
Ala.  71;  Pearson  v.  Yeldell,  95  Ala.  294. 

Statute  requiring  an  appearance  bon<l 
as  a  condition  precedent  to  a  jury  trial 
does  not  deny  the  accused  his  constitu- 
tional 'right. — Howard  v.  State,  128 
Ala.  43. 

Jury  trial  is  not  guaranteed  as  to  pro- 
ceedings on  scire  facias  against  bail. — 
Posey  v.  State,  79  Ala.  45;  Irwin  v. 
Scruggs,. 32  Ala.  516. 

A  statute  authorizing  the  probate 
court  to  establish  a  stock  law  district  is 
not  in  violation  of  this  provision  of  the 
Constitution. — Edmonson  v.  Ledbetter. 
114  Ala.  477. 

Where  a  jury  is  waived  for  one  trial, 
it  is  waiver  forever. — Brock  v.  L.  &  N. 
R.  Co.,  123  Ala.  172. 

Waiver   of  jury   trials   are,  however. 
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Sec.  12.  That  in  all  prosecu- 
tions for  libel  or  for  the  publica- 
tion of  papers  investigating  the 
official  conduct  of  officers  or  men 
in  public  capacity,  or  when  the 
matter  published  is  proper  for 
public  information,  the  truth 
thereof  may  be  given  in  evi- 
dence; and  that  in  all  indictments 
for  libel,  the  jury  shall  have  the 
right  to  determine  the  law  and 
the  facts  under  the  direction  of 
the  court. 

Sec.  13.  That  all  courts  shall 
be  open;  and  that  every  person, 
for  any  injury  done  him,  in  his 
lands,  goods,  person,  or  reputa- 
tion, shall  have  a  remedy  by  due 
process  of  law;  and  right  and  jus- 
tice shall  be  administered  with- 
out sale,  denial,  "or  delay. 

rtrictly  construed,  and  they  have  some- 
times been  held  to  be  only  for  that  par- 
ticular trial. — Cross  v.  State,  78  Ala. 
430;  Ex  parte  Ansley,  107  Ala.  613; 
Knight  v.  Farrell,  113  Ala.  258. 

Provisions  in  a  city  court's  charter 
may  provide  for  the  waiver  of  juries  as 
to  misdemeanors. — Beeves  v.  State,  96 
Ala.  33;  Ex  parte  Ansley,  107  Ala.  613. 

[flee.  ISO- 
Justice  cannot  be  sold  or  denied  by  the 
exaction  of  a  pecuniary  consideration 
for  its  enjoyment  from  one,  when  it  is 
freely  given  to  another. — S.  &  N.  E.  Co. 
t.  Morris,  65  Ala.  193;  Smith  v.  L.  & 
N.  R.  Co.,  75  Ala.  449;  L.  &  N.  E.  Co. 
v.  Baldwin,  85  Ala.  619;  Brown  v.  A.  G. 
S.  B.  Co.,  87  Ala.  370;  Bandolph  v. 
B.  k  P.  Sup.  Co.,  106  Ala.  501. 

"Stay  law"  does  not  violate. — Ex 
parte  Pollard,  40  Aia.  77. 

Nor  "library  tax."— Swann  v.  Kidd, 
79  Ala.  431. 

Nor  law  providing  that  contracts 
*hall  be  awarded  only  when  a  board  of 
revenue  and  their  clerk  are  in  private. — 
Sttte  v.  Sogers,   107  Ala.  444. 

But  law  requiring  deposit  of  money  by 
party  prosecuting  or  defending  suit 
tgtinst  purchaser  of  land  at  tax  sale 


Sec.  13.  That  in  prosecutions 
for  the  publication  of  papers  in- 
vestigating the  official  conduct  of 
officers  or  men  in  public  capacity/ 
or  when  the  matter  published  is 
proper  for  public  information, 
the  truth  thereof  may  be  given  in 
evidence;  and  that  in  all  indict- 
ments for  libel,  the  jury  shall 
have  the  right  to  determine  the 
law  and  facts,  under  the  direction 
of  the  court. 

Sec.  14.  That  all  courts  shall  be 
open,  and  that  every  person,  for 
any  injury  done  him  in  his  lands, 
goods,  person,  or  reputation,  shall 
have  a  remedy  by  due  process  of 
law;  and  right  and  justice  shall 
be  administered  without  sale, 
denial,  or  delay. 


violates  this  section. — Stoudenmire  v. 
Brown,  48  Ala.  699;  Whitworth  v.  An- 
derson, 54  Ala.  33;  Lassiter  v.  Lee,  68 
Ala.  287.  • 

Taxing  an  attorney's  fee  against  rail- 
roads in  certain  cases  is  not  "due  pro- 
cess."—S.  &  N.  E.  Co.  v.  Morris,  65 
Ala.  193. 

And  giving  justice  of  the  peace  extra- 
ordinary jurisdiction  in  actions  for 
damages  against  railroad  is  discrimina- 
tion and  unconstitutional. — Brown  v.  A. 
G.  8.  E.  Co.,  87  Ala.  370  (declared  dic- 
tum in  109  Ala.  495). 

And  a  law  giving  the  lienor  filing  a 
mechanic's  lien  a  lien  also  for  an  attor- 
ney's fee. — Randolph  v.  B.  &  P.  Supply 
Co.,  106  Ala.  501. 

The  statute  requiring  security  for 
costs  by  a  nonresident  suitor  is  not 
offensive  to  this  provision. — Ex  parte  L. 
&  N.  B.  Co.,  124  Ala.  547. 

Discriminations  against  corporations 
not  authorized. — Brown's  case,  87  Ala. 
370. 

Bequiring  one  class  of  litigants  to  pay 
attorney's  fees  is  unconstitutional. — 
Bandoiph  v.  Builders'  Co.,  106  Ala.  511. 

Bequiring  litigant  to  deposit  double 
the  amount  of  purchase  money  as  a  con- 
dition    precedent     to     maintaining    an 
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CONSTITUTIONS  OF  ALABAMA. 
Bill  of  Bights. 


1901.— Sections  14  and  15. 

Sec.  14.  That  the  State  of  Ala- 
bama  shall  never  be  made  a 
defendant  in  any  court  of  law  or 
equity. 

Sec.  15.  That  excessive  fines 
shall  not  be  imposed,  nor  cruel  or 
unusual  punishment  inflicted. 


1875.— Article  L 

Sec.  15.  That  the  State  of  Ala- 
bama shall  never  be  made  de- 
fendant in  any  court  of  law  or 
equity. 

Sec.  16.  That  excessive  fines 
shall  not  be  imposed,  nor  cruel 
or  unusual  punishments  be  in- 
flicted. 


action  is  unreasonable  and  void. — Las- 
siter  v.  Lee,  68  Ala.  287;  Whitworth  v. 
Anderson,  54  Ala.  33;  Stoudenmire  v. 
Brown,  48  Ala.  690. 

Statutes  cannot  deny  the  accused  a 
speedy  public  trial  without  sale  or  de- 
nial.— Tate's  case,  76  Ala.  485;  Beeves' 
case,  96  Ala.  33. 

Suspension  defined. — State  v.  Towery, 
143  Ala.  50. 

This  provision  is  a  principal  of  uni- 
versal law;  all  other  rights  would  be 
worthless  if  the  government  had  uncon- 
trollable power  over  private  fortunes. — 
Jones  v.  N.  C.  &  St.  L.  By.  Co.,  141  Ala. 
388  (37  So.  677). 

[Sec.  14.]— 

State  cannot  be  sued  by  cross  bill  ask- 
ing affirmative  relief. — Holmes  v.  State, 
fOO  Ala.  90. 

Suit  against  the  warden  of  the  peni- 
tentiary on  a  contract  made  by  him  in 
his  official  capacity,  is  a  suit  against  the 
state. — Comer  v.  Bankhead,  70  Ala.  493. 

The  state  is  not  liable  to  suit  except 
by  its  own  consent. — Ex  parte  McDon- 
ald, 76  Ala.  603. 

The  state  is  not  liable  for  the  torts  of 
its  agents  or  officers. — State  v.  Hill,  54 
Ala.  67. 

As  to  actions  against  state  to  enjoin 
the  sale  of  mortgaged  bonds,  see  Mobile 
Co.  v.  State,  29  Ala.  573. 

Can  a  state  be  sued  in  chancery I — 
Ex  parte  Green.  59  Ala.  22. 

An  action  will  not  lie  against  a  public 
or  charitable  institution  or  corporation, 
such  as  the  Alabama  Bryce  Insane  Hos- 
pital, under  the  Homicide  Act  or  under 
the  Employers'  Liability  Act  for  wrong- 
ful death  or  injury,  the  result  of  the 
negligence  of  the  officers  or  agents  of 
such  institution.  The  state  or  institu- 
tion is  not  liable  for  the  acts  of  such 
officers  or  agents. — White  v.  Alabama 
Bryce  Insane  Hospital,  138  Ala.  479. 

This  section  prohibits  the  state  from 


being  a  party  defendant  in  any  of  the 
courts  of  the  state;  the  Alabama  In- 
dustrial School,  the  Alabama  Insane 
Hospitals,  the  University  of  Alabama, 
and  such  corporations  are  a  part  of  the 
state,  and  therefore  cannot  be  sued,  not- 
withstanding statutory  provisions  au- 
thorizing suit. — Ala.  Industrial  School 
v.  Adler,  144  Ala.  555  (42  So.  116): 
Alabama  Industrial  School  v.  Reynolds, 
143  Ala.  579  (42  So.  114);  White  v.  Ala. 
Insane  Hospital,  138  Ala.  479  (35  So. 
454). 

Section  14  of  the  Bill  of  Bights  was  to 
prohibit  the  legislature  from  authorizing 
the  state  to  be  sued  in  certain  cases. — 
Ala.  Industrial  School  v.  Reynolds,  143 
Ala.  579  (42  So.  114). 

This  section  does  not  infringe  defend- 
ant's constitutional  right  to  have  jus- 
tice administered  without  sale,  denial, 
or  delay. — State  v.  Towery,  143  Ala.  48 
(39  So.  309). 

[Sec  15.]— 

Capital  punishment  in  itself  is  not 
cruel  or  unusual,  but  the  mode  of  its  in- 
fliction may  be  cruel  and  unusual.  The 
infliction  of  this  punishment  rests  en- 
tirely in  the  discretion  of  the  legislature 
in  the  absence  of  constitutional  prohibi- 
tion.— Tiedeman's  Lim.  Pol.  Pow.  21. 

Whipping  as  a  mode  of  punishment 
was  once  in  use.  The  rule  at  common 
law  was  that  the  punishment  should  be 
disgraceful;  it  was  considered  peculiarly 
adapted  to  the  crimes  which  betrayed  a 
taint  of  moral  depravity,  such  as  wife 
beating,  larceny,  etc.,  but  public  opinion 
is  now  strongly  against  it;  it  is  con- 
sidered too  degrading,  and  the  right  to 
adopt  it  now  as  a  punishment  is  doubted; 
the  infliction  ef  stripes  was  considered 
more  degrading  than  death. — Tiede- 
man's  Lim.  Pol.  Pow.  23,  24;  Herber  v. 
State,  7  Tex.  69;  Cooley  Const.  Lim.  330. 

A  statute  providing  a  death  penalty 
as  exclusive  punishment  for  the  crime 
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Sec.  16.  That  all  persons  shall, 
before  conviction,  be  bailable  by 
sufficient  sureties,  except  for 
capital  offenses,  when  the  proof 
is  evident  or  the  presumption 
great;  and  that  excessive  bail 
shall  not  in  any  case  be  required. 

Sec.  17.  That  the  privilege  of 
the  writ  of  habeas  corpus  shall 
not  be  suspended  by  the  author- 
ities of  this  state. 


Sec.  17.  That  all  persons  shall, 
before  conviction,  be  bailable  by 
sufficient  sureties,  except  for  cap- 
ital offenses  when  the  proof  is 
evident,  or  the  presumption  great; 
and  that  excessive  bail  shall  not, 
in  any  case,  be  required. 

Sec.  18.  That  the  privilege  of 
the  writ  of  habeas  corpus  shall 
not  be  suspended  by  the  authori- 
ties of  this  state. 


of  murder  committed  by  a  convict  under 
life  sentence  is  not  class  legislation. — 
Williams  v.  State,  130  Ala.  31. 

As  to  what  is  cruel  and  unusual  pun- 
ishment, see  35  L.  B.  A.  561. 

Capital  punishment  is  authorized  but 
not  compelled. — Brown  v.  State,  109  Ala. 
70. 

The  usual  modes  of  punishment  4n  this 
state  are  by  death,  imprisonment  in  the 
penitentiary,  imprisonment  in  jail,  hard 
labor  for  the  county  or  by  fine. — lb.; 
Brown  v.  State,  46  Ala.  186;  47  Ala.  34; 
42  Ala.  546. 

A  provision  that  two  convictions  shall 
forfeit  license  to  sell  liquor  is  neither 
cruel  nor  unusual  punishment. — Borck  v. 
State,  39  So.  580. 

[Sec.  16.]— 

Designed  to  place  the  right  to  bail 
beyond  legislative  or  judicial  power; 
does  not  restrain  legislature  from  author- 
izing bail  in  the  excepted  cases. — Ex 
parte  Oroom,  19  Ala,  561. 

To  justify  refusal  of  bail  the  offense 
must  be  capital,  the  proof  evident  or 
presumption  great;  this  cannot  be  if  a 
well-founded  doubt  exists. — Ex  parte 
Simonton,  9  Port.  390';  Ex  parte  Mc- 
Crary,  22  Ala.  65;  Ex  parte  Mahone,  30 
Ala.  49;  Ex  parte  Bryant,  34  Ala.  270. 

It  is  a  safe  rule  to  deny  bail  if  the 
eourt  would  sustain  a  capital  conviction 
on  the  evidence. — Ex  parte  Nettles,  58 
Ala.  268. 

Law  providing  that  if  the  defendant 
is  not  tried  at  the  second  term  he  may 
have  bail  does  not  violate. — Ex  parte 
Croom,  19  Ala.  561. 

If  the  assaulted  person  is  likely  to  die 
within  a  year  and  a  day,  accused  is  not 
entitled  to  bail,  unless  he  would  be  so 


entitled  if  assaulted  person  died. — Ex 
parte  Andrews,  19  Ala.  582. 

The  accused  is  entitled  to  bail  in  all 
cases  except  when  it  is  punished  cap- 
itally, or  when  the  proof  is  evident  or 
the  presumption  great. — Ex  parte  Bon- 
ner, 100  Ala.  114;  Ex  parte  Ei chard  son, 
95  Ala.  110. 

Bail  should  be  refused  unless  court 
would  set  aside  verdict  of  conviction 
supported  on  that  evidence. — Ex  parte 
Sloan,  95  Ala.  22;  Ex  parte  Nettles,  58 
Ala.  268. 

If  the  wound  may  produce  death' 
within  a  year  and  a  day,  the  accused 
may  be  guilty  of  murder. — Ex  parte  An- 
drews, 19  Ala.  582. 

Bail  should  not  be  refused  if  crime  i& 
not  punishable  capitally. — Ex  parte  Mc- 
Anally,  53  Ala.  496. 

In  determining  the  amount  of  bail 
court  should  consider  pecuniary  condi- 
tion of  accused. — Ex  parte  Banks,  28 
Ala.  89. 

If  a  well-founded  doubt  exists,  or  if 
the  evidence  is  circumstantial  and  doe& 
not  exclude  to  a  moral  certainty  every 
hypothesis  of  guilt,  the  accused  should 
be  allowed  bail. — Ex  parte  Acree,  63 
Ala.  234;  Ex  parte  Howard,  30  Ala.  33. 

[Sec.  17.]— 

Habeas  corpus  is  a  writ  of  right;  it  is 
a  legal  process  employed  for  the  sum- 
mary vindication  of  the  right  of  per- 
sonal liberty  when  illegally  restrained. — 
Kirby  v.  State,  62  Ala.  51;  McKivitt  v. 
State,  55  Ala.  236;  Ex  parte  Campbell, 
20  Ala.  89. 

It  is  the  remedy  for  illegal  imprison- 
ment to  be  pursued  by  judicial  officers. — 
Kirby  v.  State,  62  Ala.  51. 

The  writ  does  not  entitle  accused  to  a 
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CONSTITUTIONS  OP  ALABAMA. 
Bill  of  Rights. 


1901.— Sections  18,  19,  and  20. 

Sec.  18.  That  treason  against 
the  state  shall  consist  only  in 
levying  war  against  it,  or  adher- 
ing to  its  enemies,  giving  them 
aid  and  comfort;  and  that  no  per- 
son shall  be  convicted  of  treason, 
except  on  the  testimony  of  two 
witnesses  to  the  same  overt  act, 
or  his  own  confession  in  open 
court. 

Sec.  19.  That  no  person  shall 
be  attainted  of  treason  by  the 
legislature;  and  no  conviction 
shall  work  corruption  of  blood 
or  forfeiture  of  estate. 

Sec.  20.  That  no  person  shall 
be  imprisoned  for  debt. 


1875.— Article  L 

Sec.  19.  That  treason  against 
the  state  shall  consist  only  in 
levying  war  against  it,  or  adher- 
ing to  its  enemies,  giving  them 
aid  and  comfort;  and  that  no  per- 
son shall  be  convicted  of  treason, 
except  on  the  testimony  of  two 
witnesses  to  the  same  overt  act, 
or  his  own  confession  in  open 
court. 

Sec.  20.  That  no  person  shall  be. 
attainted  of  treason  by  the  gen- 
eral assembly;  and  that  no  con- 
viction shall  work  corruption  of 
blood,  or  forfeiture  of  estate. 

Sec.  21.  That  no  person  shall  be 
imprisoned  for  debt. 


discharge  on  account  of  the  failure  ot 
the  law  when  reasonably  adapted  to  se- 
cure speedy  trial. — Ex  parte  Tate,  76 
Ala.  482. 

But  a  convict  unreasonably  detained 
contrary  to  the  judgment  and  sentence 
should  be  discharged. — Ex  parte  Band, 
99  Ala.  302;  Ex  parte  Goucher,  103  Ala. 
305;  bx  parte  King,  82  Ala.  59;  Ex  parte 
Stewart,  98  Ala.  68. 

The  suspension  of  a  writ  which  is  pro- 
hibited means  a  denial  to  the  citizen  of 
the  right  to  demand  an  investigation 
into  the  cause  of  his  detention. — State 
v.  Towery,  143  Ala.  48  (39  So.  309). 

[Sec.  18.]— 

That  accused  was  acting  in  obedience 
to  a  de  facto  government  or  under  such 
influence  as  to  imperil  his  life  in  the 
case  of  dissent,  he  is  not  guilty  of 
treason. — Arp.  v.  State,  97  Ala.  11. 

Accused  charged  with  treason  may  be 
released  on  habeas  corpus. — State  v. 
Phil.,  1  Stew.  31;  State  v.  McLendon, 
1  8tew.  195.  (Note. — These  cases  under 
treason  are  c&icta.) 

[Sec  19.]— 

A  bill  of  attainder  is  a  legislative  act 
which  inriicts  punishment  without  a  ju- 
dicial trial.  It  may  affect  the  life  of 
the  individual  or  confiscate  his  property 
or  both,  and  bills  of  pains  and  penalties 
are  prohibited  by  the  Federal  Constitu- 
tion as  well  as  bills  of  attainder. — Cum- 


mings  v.  Mo.,  4  Wall.  323;  Drehman  v. 
Stifle,  8  Wall,  601;  Fletcher  v.  Peck,  6 
Cranch,  138;  Cooper  v.  Telfair,  4  Cal.  18. 

Bill  of  attainder  is  said  to  be  a  legisla- 
tive conviction  for  crime,  operating 
against  a  party  individually.  On  some 
classes  of  individuals  under  the  ancient 
law  it  included  only  those  exactments 
which  pronounce  judgment  of  death,  but 
it  now  includes  all  punishments  and  pen- 
alties.— Cooley  Const.  Lim.  351-413;  Ex 
parte  Garland,  4  Wall.  333. 

Bills  of  attainder  inflict  punishment 
without  trial,  and  embrace  bills  of  pains 
and  penalties. — Fletcher  v.  Peck,  6 
Crancn,  138;  Cummings'  case,  4  Wall. 
323;  Drehman 's  case,  8  Wall  601. 

[Sec.  20.]— 

Applies  to  liabilities  ex  contractu;  de 
fendant  may  not  be  imprisoned  for  al- 
leged contempt  in  failing  to  pay  a  decree 
for  money. — Ex  parte  John  Hardy,  68 
Ala.  303;  Brickell,  C.  J.,  dissented;  State 
v.  Allen,  71  Ala.  543;  Smith  v.  State,  2 
Ala.  40;  Wynn  v.  8tate,  82  Ala.  55. 

Fines,  forfeitures,  and  costs  arise  ex 
delicto,  and  are  not  debts. — Nelson  v. 
State,  46  Ala.  186;  Ex  parte  Hardy,  68 
Ala.  303;  States  v.  Bauerman,  72  Ala. 
252;  Lee  v.  State,  75  Ala.  29;  State  v. 
Leach,  75  Ala.  36;  Smith  v.  8tate,  82 
Ala.  40;  Wynn  v.  State,  82  Ala.  55. 

Advances  made  to  a  convict  by  bis 
surety  in  the  confession  of  judgment  is 
a  debt  arising  ex  contractu. — Smith    v. 
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1901.— Sections  21  and  22. 

Sec.  21.  That  no  power  of  sus- 
pending laws  shall  be  exercised 
except  by  the  legislature. 

Sec.  22.  That  no  ex  post  facto 


1875.- 


State,  82  Ala.  40;   Wynn   v.   State,  82 
Ala.  55. 

Law  punishing  crime  of  enticing  away 
servant  of  another  does  not  imprison  for 
debt.— Tarpley  v.  State,  79  Ala.  271. 

Nor  "inkeepers'  law." — Ex  parte 
King,  102  Ala.  182. 

Law  authorizing  imprisonment,  not  as 
an  alternative  punishment  or  in  lieu  of 
fine  and  costs,  but  as  a  means  of  coerc- 
ing the  payment  of  fine  and  costs,  vio- 
lates Constitution. — Ex  parte  Bussell- 
ville,  95  Ala.  19. 

And  so,  a  law  punishing  with  im- 
prisonment, a  banker  who  receives  a 
deposit  knowing  he  is  insolvent. — Carr 
v.  8tate,  106  Ala.  35. 

It  makes  no  difference  that  the  debt 
was  contracted  fraudulently. — Ex  parte 
Hardy,  68  Ala.  303;  Carr  v.  State,  106 
Ala.  35. 

The  constitutional  inhibition  from  im- 
prisonment for  debt  does  not  apply  to 
the  sentence  of  a  criminal  to  hard  labor 
to  pay  costs  in  criminal  cases. — Brown 
▼.  State,  115  Ala.  74;  Caldwell  v.  State, 
55  Ala.  133;  Morgan  v.  State,  47. 
Ala.  36. 

Statutes  making  it  a  criminal  offense 
to  obtain  board  by  fraud  or  misrepre- 
sentation is  not  unconstitutional. — Ex 
parte  King,  102  Ala.  182;  Chauncey  v. 
8tate,  130  Ala.  71. 

Statutes  making  it  a  crime  to  violate 
a  contract  with  surety  in  criminal  cases 
is  not  unconstitutional. — Bailey  v.  State, 
87  Ala.  44;  Tarpley  v.  State,  79  Ala.  271. 

A  willful  violation  of  a  public  duty 
may  be  made  a  crime,  and  may  be  pun- 
ished by  imprisonment,  such  as  the  fail- 
ore  to  furnish  water  to  a  city  or  other 
tike  public  duty. — Crosby's  case,  108 
Ala.  498;  Blann  v.  State,  39  Ala.  353; 
Stein  v.  8tate,  37  Ala.  123. 

Authorizing  county  to  work  convicts 
to  pay  fine  and  costs  is  not  imprisonment 
for  debt.— Bailey  v.  State,  87  Ala.  44. 

Indefinite  imprisonment  until  fine  is 
paid  is  imprisonment  for  debt. — Ex  parte 
BmseDville,  95  Ala.  19. 

A  statute  providing  for  the  imprison- 
of  a  banker  until  deposit  is  paid 


-Article  I. 

Sec.  22.  That  no  power  of  sus- 
pending laws  shall  be  exercised, 
except  by  the  general  assembly. 

Sec.  23.  That  no  ex  post  facto 


was  held  to  be  imprisonment  for  debt. — 
Carr  v.  State,  106  Ala.  35. 

Section  limited  to  contract  liabilities. 
—Bray  v.  State,  140  Ala.  183. 

[Sec  21.]— 

The  legislature  may  provide  that  a 
statue  shall  take  effect  upon  the  hap- 
pening of  a  future  event,  and  may  au- 
thorize an  officer  to  announce  when  the 
event  has  happened. — Hand  v.  Staple- 
ton,  135  Ala.  156;  St.  Louis  v.  111.,  185 
U.  S..203;  Stein  v.  Mobile,  24  Ala.  591; 
Jackson  v.  State,  131  Ala.  21;  State  v. 
Crook,  126  Ala.  600;  Ex  parte  Hill,  40 
Ala.  122;  Clark  v.  Jack,  60  Ala.  271. 

[Sec  22.]— 

Betrospective  laws  are  not  necessarily 
ex  post  facto.  Ex  post  facto  laws  apply 
to  penal  laws  only.  A  law  which  makes 
a  past  act  a  crime,  or  increases  the  pun- 
ishments for  past  crimes,  or  alters  the 
rules  of  evidence  as  to  existing  crimes 
to  the  detriment  of  the  accused  is  ex 
post  facto.— Calder  v.  Bull,  3  DalL  390; 
Watson  v.  Mercer,  8  Pet.  110;  Ogden  v. 
Saunders,  12  Wheaton,  266. 

A  statute  reducing  the  number  of  per- 
emptory challenges  is  not  an  ex  post 
facto  law. — South 's  case,  86  Ala.  617. 

A  law  which  alters  the  situation  of 
the  accused  to  his  hurt  is  ex  post  facto. 
— Kring  v.  Mo.,  107  U.  S.  221. 

Statute  authorizing  wife  to  testify 
against  her  husband  not  ex  post  facto. — 
Wester  v.  State,  142  Ala.  56  (38  So. 
1010). 

Franchise  awarded  by  municipalities 
to  corporation  are  subject  to  revocation 
by  the  legislature. — Weller  v.  City  of 
Gadsden,  141  Ala,  642  (37  So.  682). 
(Opinion  of  Tyson,  J.,  not  concurred  in 
by  the  court.) 

But  a  valid  contract  entered  into  by  a 
municipality  can  no  more  be  repudiated 
than  the  contract  of  a  private  corpora- 
tion or  individual.  This  section  does 
not  make  municipal  contract,  including 
grants  of  franchises  supported  by  a  val- 
uable consideration  depend  upon  the  con- 
stant favor  of  city  council. — Weller  v. 
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City  of  Gadsden,  141  Ala.  642  (37  So. 
682).  (Opinion  of  Tyson,  J.,  not  con- 
ferred in  by  the  court.) 

Municipal  council  cannot  repeal  fran- 
chise; legislature  only  can  do  this. — 
City  of  Gadsden  v.  Mitchell,  145  Ala. 
137  (40  So.  557). 

A  law  requiring  special  pleas  as  to  in- 
sanity is  not  ex  post  facto. — Perry  v. 
State,  87  Ala.  35. 

A  statute  providing  a  punishment  for 
illegal  voting  is  not  ex  post  facto. — 
Washington  v.  State,  75  Ala.  582. 

Laws  affecting  the  admissibility  or 
relevancy  of  evidence  pertain  to  the 
remedy  and  are  not  ex  post  facto. — 
Goodlett  v.  Kelley,  74  Ala.  214. 

A  law  increasing  the  costs  in  a  crim- 
inal case  may  be  ex  post  facto. — Cald- 
well v.  State,  55  Ala.  133. 

Where  a  punishment  is  increased  or 
degree  of  crime  increased,  it  cannot 
apply  to  existing  crimes. — Miles  v.  State, 
40  Ala.  39;  Moore  v.  State,  40  Ala.  49. 

A  law  imposing  a  punishment  for  an 
act  not  punishable  at  the  time  of  com- 
mission is  ex  post  facto. — Smith  v.  Cock- 
rell,  66  Ala.  64. 

The  Constitution  does  not  inhibit 
retrospective  legislation,  yet  it  does  not 
authorize  expository  statutes;  to  declare 
what  the  law  is,  is  a  judicial  power,  to 
declare  what  the  law  shall  be  is  legisla- 
tive.—Lindsay  v.  U.  S.  Co.,  120  Ala.  156. 

The  legislature  has  no  authority  to 
direct  the  judiciary  how  to  interpret  the 
law.— Lindsay  v.  U.  S.  Co.,  120  Ala.  156; 
Carlton  v.  Goodwin,  41  Ala.  153;  Ins. 
Co.  v.  Boykin,  38  Ala.  110. 

A  statute  providing  for  the  imposition 
of  hard  labor,  for  the  payment  of  costs, 
must  be  in  operation  at  the  time  the 
offense  was  committed,  otherwise  it  is 
ex  post  facto. — Brown  v.  State,  115  Ala. 
74;  Caldwell  v.  State,  55  Ala.  133. 

An  act  regulating  usurious  transac- 
tions which  provides  that  past  transac- 
tions, usurious  in  their  inception,  are 
not  now  usurious,  is  invalid. — Lindsay 
v.  U.  8.  Co.,  120  Ala.  156. 

Prospective  laws  are  the  rule;  retro- 
spective laws  are  the  exceptions. — Lind- 
say v.  U.  S.  Co.,  120  Ala.  171. 

Lapsed  liens  cannot  be  resuscitated 
and  kept  alive  by  subsequent  legislation. 
—Martin  v.  Hewitt,  44  Ala.  418. 


Statutes  as  to  bills  oi  exceptions  may 
be  retroactive. — Wharton  v.  Cunning- 
ham, 46  Ala.  590. 

Deed  v*id  because  of  defective  ack- 
nowledgments cannot  be  cured  by  sub- 
sequent legislation, — Ala.  Co.  v.  Boykin. 

38  Ala.  510. 

See  the  following  cases: 

No  ex  post  facto  laws  shall  be  passed. 
— Aldridge  v.  T.  C.  &  D.  R.  Co.,  2  Stew. 
&  Port.  199;  Elliott  v.  Mayfield,  4  Ala. 
417;  Holman  v.  Bank  of  Norfolk,  12  Ala. 
369;  Eliza  v.  State,  39  Ala.  693;  Aaron 
v.  State,  39  Ala.  684;  Witherby  v.  State. 

39  Ala.  702;  Ferdinand  v.  State,  39  Ala. 
706;  Turner  v.  State,  40  Ala.  21;  Hart 
v.  State,  lb.  32;  Miller  v.  State,  lb.  54; 
Stephen  v.  State,  lb.  67;  Walthall  v. 
Walthall,  42  Ala.  450;  Payne  v.  State, 
60  Ala.  80;  Brown  v.  Williams,  87  Ala. 
353;  Cary  v.  Simmons,  87  Ala.  524. 

Obligation  of  Contracts  (See  notes,  9  95. 
p.  59.)- 

Municipal  corporations  are  subject  to 
the  control  of  the  legislature  which  cre- 
ates them.  Their  charters  are  not  within 
the  protection  of  the  obligation  of  the 
Constitution,  but  the  legislature  cannot 
lake  the  private  property  of  such  cor- 
porations. The  legislature  may  alter, 
annul,  or  repeal  such  charters  unless  the 
Constitution  prohibits  it;  they  stand  in 
no  contractural  relations  with  the  state. 
The  gTant  of  the  power  of  taxation  to 
a  municipal  corporation  is  not  a  con- 
tract, or  granting  the  right  to  maintain 
a  ferry  is  not  within  the  protection,  but 
as  to  the  owners  of  property  such  as 
stocks  and  bonds  their  obligations  as  to 
such  matter  is  secured  as  well  as  those 
of  individuals  with  respect  to  their  pri- 
vate rights  and  interest  they  are  pro- 
'  tected  by  the  contractural  obligation  of 
the  Constitution.  A  right  to  reimburse- 
ment  from   state   for   damages   caused 

'  by  the  state  is  not  a  contract;  it  may 
be  withdrawn  or  limited  by  subsequent 
legislation,  but  a  contract  made  by  mu- 
nicipalities cannot  be  affected  by  subse- 
quent statutes  or  constitutional  amend- 
ments. When  such  municipal  corpora- 
tion takes  stock  in  railroad  companies, 
and  is  authorized  so  to  do,  it  is  to  that 
extent  a  private  corporation,  and  bound 
as  a  private  individual  to  its  obliga- 
tions; but  where  a  municipality  is  pro- 
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hibited  from  entering  into  such  contracts 
or  subscription  for  the  stock  in  corpora- 
tions, a  contract  so  to  do  would  be  ultra 
fires  and  void,  hence  the  contract '  was 
do  contract,  and  would  not  be  within 
the  protection  of  the  Constitution,  but 
statutes  pronibiting  municipalities  from 
aiding  railroads  or  other  corporations 
cannot  impair  the  obligation  of  contracts 
already  made,  which  were  valid  when 
made.— County  of  Moultrie  v.  Fairfield, 
105  U.  S.  375;  County  of  Cly  v.  Soc. 
for  Savings,  104  U.  S.  590:  Louisiana  v. 
Taylor,  105  U.  S.  458;  Scotland  Co.  v. 
Hill,  132  U.  S.  112. 

The  validity  of  a  contract  cannot  be 
impaired  by  the  legislature.  The  Fed- 
eral and  State  Constitutions  each  for- 
bids this;  the  burdens  of  the  contract 
cannot  be  diminished  or  increased  by 
the  legislature.  Of  course,  illegal  con- 
tracts are  not  within  the  provision, 
neither  are  executed  contracts,  neither 
ean  the  remedies  for  enforcing  contracts 
or  for  the  violation  of  their  rights  be 
taken  away,  but  the  State  Constitution 
can  take  away  the  right  of  action  if  it 
does  not  impair  the  obligation  of  the 
contract;  but  if  a  substantial  remedy  is 
provided  it  xs  not  in  violation  of  the 
Constitution,  the  character  is  changed. 
Even  substantial  changes  are  permissi- 
ble as  Jong  as  a  substantial  remedy  re- 
mains.— Tiedeman's  Lim.  Pol.  Pow.  518. 
The  rules  of  evidence  may  be  changed 
by  the  legislature.  No  man  can  be  said 
to  have  the  right  to  have  his  contro- 
versies determined  by  existing  rules  of 
evidence,  but  the  statute  cannot  preclude 
the  right  to  a  judicial  examination  into 
the  facts  by  making  evidence  conclu- 
sive. 

A  statute  which  exempts  all  the  prop- 
erty of  a  debtor  from  execution  as  to 
a  demand  accrued  before  its  passage 
would  he  unconstitutional.  Exemption 
laws  cannot  therefore  be  retroactive. — 
Wilson  v.  Brown,  58  Ala.  62  (29  Am. 
Bep.  727);  Johnson  v.  Fletcher,  54  Miss. 
628  (28  Am.  Bep.  388). 

A  statute  as  to  fine  and  forfeiture 
rand  Held  not  to  impair  the  obligation 
ot  contracts. — Harold  v.  Herrington,  95 
Ala,  395. 

A  statute  requiring,  railroad  engineers 
and  firemen  to  stand  examination  does 


not  impair  the  obligation  of  contracts. — 
Nashville  Co.  v.  State,  83  Ala.  71. 

As  to  municipal  ordinance  relating  to 
streets  and  sidewalks,  see  Winter  v. 
Mont.,  83  Ala.  589. 

Mere  exemptions  from  taxation  are 
not  contracts  within  the  protection  of 
the  Constitution. — Calhoun  Co.  v.  Wood- 
stock Co.,  82  Ala.  151. 

A  franchise  granted  by  municipal  cor- 
porations, if  legal,  is  within  the  pro- 
tection of  the  Constitution. — Birming- 
ham Co.  v.  Birmingham  Co.,  79  Ala.  465. 

Exemptions  from  jury  duty  are  not 
contracts  within  the  protection  of  the 
Constitution. — Dunlap  v.  State,  76  Ala. 
460. 

Exemptions  to  widows,  see  Bell  v. 
Hall,  76  Ala.  547. 

As  to  act  creating  board  of  improve- 
ment for  river  and  harbor,  and  as  to 
contracts  made  under  such  act,  see 
Slaughter  v.  Mobile,  73  Ala.  134. 

Contracts  made  by  the  legislature  can- 
not be  impaired  any  more  than  those 
made  by  individuals. — Slaughter  v.  Mo- 
bile, 73  Ala.  134. 

As  to  statutes  authorizing  creditors  to 
intervene  in  pending  suits,  see  Peevey 
v.  Cabaness,  70  Ala.  253. 

The  obligation  of  a  contract  which 
cannot  be  impaired  is  its  binding  force 
on  the  party  making  it.  The  Constitu- 
tion forbids  the  least  as  well  as  the 
greatest  impairment  of  its  obligation. — 
Edwards  v.  Williams,  70  Ala.  145. 

Whatever  belongs  merely  to  the  rem- 
edy may  be  altered,  provided  it  does  not 
impair  the  obligation. — Edwards  v.  Will- 
iams, 70  Ala.  145;  Ex  parte  Pollard,  40 
Ala.  77. 

A  license  to  sell  liquor  is  not  a  con- 
tract within  the  protection  of  the  Con- 
stitution.— Powell  v.  State,  69  Ala.  10. 

Such  license  can  be  revoked  at  the 
will  of  the  legislature. — Boyd  v.  Ala., 
94  U.  S.  645. 

Exemption  laws  cannot  be  given  retro- 
active effect  without  impairing  the  obli- 
gation of  contracts. — Fearne  v.  Ward, 
65  Ala.  33;  Nelson  v.  McCrary,  60  Ala. 
301. 

The  fact  that  the  state  is  a  party  to  a 
contract  does  not  authorize  the  legisla- 
ture to  impair  its  obligation. — State  v. 
Cobb,  64  Ala.  127. 

Exemption  laws  cannot  impair  the  ob- 
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ligation  of  contracts. — Wilson  v.  Brown, 
58  Ala.  62;  Nelson  v.  McCrary,  60  Ala. 
301. 

A  statute  authorizing  married  women 
to  take  appeals,  held  not  to  impair  the 
obligation  of  contracts. — Todd  v.  Neal, 
49  Ala.  266. 

As  to  whether  statutes  creating  Mobile 
Charitable  Association  grants  a  fran- 
chise upon  a  consideration,  such  that 
it  cannot  be  impaired,  see  Horst  v. 
Moses,  48  Ala.  129. 

An  act  to  establish  revenue  laws  of 
the  State  of  Alabama,  held  not  to  impair 
the  obligation  of  contracts. — Mobile  Co. 
v.  Peebles,  47  Ala.  317. 

As  to  whether  a  statute  authorizing 
the  carrying  on  of  a  lottery  creates  a 
contract  which  cannot  be  impaired,  see 
Boyd  v.  State,  46  Ala.  329;  Brent  v. 
State,  43  Ala.  227. 

As  to  whether  a  statute  relating  to 
bills  of  exceptions  impairs  the  obligation 
of  contracts,  see  Wharton  v.  Cunning- 
ham, 46  Ala.  590. 

Statute  creating  mere'  imposts  or 
tributes  are  not  contracts  within  the 
protection  of  the  Constitution. — Med. 
Col.  y.  Muldon,  46  Ala.  603. 

As  to  whether  a  charter  granted  an 
association  carrying  on  a  lottery  is 
within  the  protection  of  the  Constitu- 
tion, see  Broadbent  v.  Tus.  Co.,  45  Ala. 
170. 

Salaries  of  officers  are  not  within  the 
protection  of  the  Constitution. — Perkins 
v.  Corbin,  45  Ala.  103. 

As  to  whether  ordinances  of  conven- 
tions are  within  the  protection  of  the 
Constitution,  see  Fitzpatrick  v.  Hearne, 
44  Ala.  171. 

A  statute  to  regulate  judicial  proceed- 
ings as  to  judgment  was  held  void  be- 
cause it  impaired  the  obligation  of  con- 
tracts.— Martin  v.  Hewitt,  44  Ala.  419. 

An  act  entitled,  "An  Act  for  the  pro- 
tection of  bona  fide  purchasers, "  which 
creates  a  mere  lien  has  no  element  of 
contract. — Martin  v.  Hewitt,  44  Ala.  419. 

A  charter  of  a  corporation  created  for 
public  ends  and  not  private  benefit  is 
not  a  contract  within  the  protection  of 
the  Constitution. — Mobile  Co.  v.  Put- 
man,  44  Ala.  506. 

A  statute  which  requires  a  return  and 
appearance  in  certain   cases  at  certain 


times  does  not  violate  the  Constitution. 
— Curry  v.  Reynolds,  44  Ala.  349. 

As  to  statutes  or  ordinances  declaring 
certain  judgments  void  and  granting 
new  trials,  see  Ex  parte  Sims,  44  Ala. 
248. 

An  ordinance  of  a  convention  render- 
ing certain  contracts  void  impaired  the 
obligation,  and  was,  therefore,  void. — 
Boach  v.  Gunter,  44  Ala.  209. 

As  to  statutes  or  ordinances  granting 
new  trials  and  impairing  obligations  of 
contracts,  see  Ex  parte  Norton  k 
Shields,  44  Ala.  177. 

An  ordinance  of  a  convention  making 
bills,  bonds,  and  notes  of  the  Confeder- 
ate states  void,  held  not  to  be  uncon- 
stitutional.— Hale  v.  Huston,  44  Ala.  134. 

As  to  ordinances  for  sales  made  in 
Confederate  currency,  see  Herbert  v. 
Easton,  43  Ala.  547. 

A  statute  to  regulate  judicial  proceed- 
ings held  void  because  it  impaired  the 
obligation  of  contracts  and  delayed  jus- 
tice.—Ashurst  v.  Phillips,  43  Ala.  158. 

A  statute  providing  for  new  trials, 
setting  aside  judgments,  held  void,  be- 
cause it  impaired  the  obligation  of  con- 
tracts.— Weaver  v.  Lapeley,  43  Ala.  224. 

The  legislature  cannot  alter  an  old 
remedy  or  create  a  new  one,  so  as  to 
impair  the  contract  or  the  right  or  lia- 
bilities of  the  parties  thereto;  this  is 
the  only  limitation  upon  the  power  of 
the  legislature  as  to  contracts. — Lea  v. 
Iron  Belt  Co.,  119  Ala.  271;  Edwards  v. 
Williams,  70  Ala.  145;  Friend  v.  Powers, 
93  Ala.  113. 

Authorizing  a  toll  bridge  was  held 
not  to  impair  the  contract  as  to  the 
charter  of  a  ferry. — Dyer  v.  Tuscaloosa. 
2  Port.  296. 

The  legislature  may  abolish  a  munici 
pality  and  establish  another  in  its  stead. 
without  violating  the  obligation  of  con 
tracts. — Smith  v.  Inge,  80  Ala,  283. 

Offices  or  the  compensation  therefor 
are  not  contracts  within  the  meaning  of 
the  Constitution. — Benford  v.  Gibson,  16 
Ala.  521;  Ex  parte  Wiley,  54  Ala.  226; 
Perkins  v.  Corbin,  45  Ala.  103;  Ex  parte 
Lambert,  52  Ala.  79.  But  the  ease  of 
Warn  mack  v.  Holloway,  2  Ala.  31,  neld 
that  the  right  to  exercise  an  office  was 
a  species  of  property. 

The  legislature  may  require  bond  for 
the  performance  of  official  duties. — Ex 
parte  Buckley,  53  Ala.  42. 
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The  charter  of  a  corporation  may  be 
a  contract  within  the  meaning  of  the 
Constitution. — Ala.  Co.  v.  Burkett,  46 
Ala.  569;  2  Stew.  30;  Minor,  23. 

Corporations  may  amend  their  char- 
ters without  violating  the  obligation  of 
the  contract. — State  v.  Mont.  Co.,  102 
Ala.  594. 

A  statute  authorizing  toll  gates  to  be 
thrown  open  when  out  of  repair,  was 
held  to  violate  the  charter  of  the  toll 
gite  company. — Howell  v.  Sammons,  31 
Ala.  552. 

The  legislature  may  impose  a  tax  upon 
the  capital  stock  of  a  bank. — Judson  v. 
State,  Minor,  150. 

Marriage  is  not  a  contract  within  the 
meaning  of  the  Constitution. — Green  v. 
State,  58  Ala.  190. 

A  contract  valid  when  made  cannot 
be  destroyed  by  statute. — Mays  v.  Will- 
iams, 27  Ala.  267. 

The  legislature  may  modify  dower  law 
after  marriage. — Boyd  v.  Harrison,  36 
Ala.  533;  Ware  v.  Owens,  42  Ala.  212. 

A  statute  authorizing  the  investment 
of  trust  funds  in  depreciated  currency 
is  void. — Huston  v.  DeLoach,  43  Ala. 
364;  Powell  v.  Boon,  43  Ala.  459. 

A  statute  divesting  title  out  of  the 
mortgagee  on  payment  of  mortgage  debt 
is  valid.— Abbett  v.  Page,  92  Ala.  571. 
.  The  legislature  may  modify  summary 
remedies.— Ex  parte  N.  E.  Co.,  37  Ala. 
«79. 

Dissolving  a  corporation  or  forfeiting 
its  charter  does  not  impair  the  contract. 
-Mobile  Co.  v.  State,  29  Ala.  573. 

Personal  liability  of  stockholders  can- 
not be  impaired  by  subsequent  statutes. 
—McDonnell  v.  Ala.  Co.,  85  Ala.  401. 

A  statute  so  altering  a  remedy  as  to 
impair  a  right  would  be  void. — Adams 
t.  Green,  100  Ala.  218. 

The  law  in  force  as  to  stipulations  of 
a  contract,  and  the  remedy  provided  for 
its  enforcement  is  a  part  of  the  contract 
and  cannot  be  impaired. — Com.  v. 
Bather,  48  Ala.  433. 

8tatutes  may  modify  remedies  and 
hens  as  to  mortgages  or  mechanic 's  lien 
bw  without  impairing  the  contract. — 
Oiborn  v.  Johnson  Co.,  99  Ala.  309. 

Insolvent  laws  do  not  necessarily  im- 
pair the  obligation  of  contracts. — Wilson 
*.  Matthews,  32  Ala.  332. 

A  mechanic's  lien,  as  to  buildings, 
nay  be  given  priority  over  existing  liens 


upon  the  land. — Wimberly  v.  Mayberry, 
94  Ala.  240. 

Bedemption  laws  cannot  impair  exist- 
ing contracts. — Bugbee  v.  Howard,  32 
Ala.  713. 

The  legislature  may  delay  or  postpone 
trials  without  impairing  contracts. — Ex 
parte  Pollard,  40  Ala.  77. 

Where  the  charter  of  a  corporation 
exempts  it  from  taxation,  it  is  a  con- 
tract between  the  legislature  and  the 
corporators  within  the  protection  of  the 
Federal  Constitution;  the  acceptance  of 
the  charter  may  be  sufficient  considera- 
tion, neither  the  New  Constitution  nor 
statute  can  impair  the  obligation  of  such 
contract. — State  v.  Alabama  Bible  So- 
ciety, 134  Ala.  632;  Mayor  v.  Ins.  Co., 
53  Ala.  570;  Hare  v.  Kennerly,-  83  Ala. 
608. 

A  law  which  establishes  rules  of  evi- 
dence does  not  impair  contracts,  though 
it  may  relate  to  past  transactions. — Her* 
bert  v.  EaBton,  43  Ala.  547;  Hart  v. 
Boss,  64  AJa.  96. 

A  lien  given  by  statute  may  be  taken 
away  by  statute. — Bay  v.  Thompson,  43 
Ala.  434;  Martin  v.  Hewitt,  44  Ala.  418. 

A  statute  ordering  a  stay  of  execu- 
tion so  as  to  destroy  a  right  would  im- 
pair the  obligation  of  contracts.1— Hud- 
speth v.  Davis,  41  Ala.  389;  Ex  parte 
Woods,  40  Ala.  77;  Ashurst  v.  Phillips, 

43  Ala.  lo8. 

Statutes  authorizing  new  trials,  held 
not  to  impair  contracts. — Ex  parte  Bibb, 

44  Ala.  14o;  Ex  parte  Norton,  44  Ala. 
177. 

Statutes  authorizing  executions  for 
fees  and  costs  do  not  impair  the  obliga- 
tion of  contracts. — Anonymous,  2  Stew. 
228. 

Statutes  authorizing  married  women 
to  appeal  without  bond  do  not  impair 
contracts. — Todd  v.  Neal,  49  Ala.  266. 

A  retroactive  statute,  if  it  destroys 
the  obligation  of  the  contract,  is  void. — 
Aldridge  v.  Tuscumbia,  2  Stew.  &  Port. 
199;  Bloodgood  v.  Cammack,  5  Stew.  & 
Port.  276. 

Judgments  are  contracts  within  the 
meaning  of  the  Constitution. — Weaver 
v.  Lapsley,  43  Ala.  224. 

Repealing  an  act  authorizing  suit 
against  the  state  does  not  violate  the 
obligation  of  contracts. — Ex  parte  State, 
52  Ala.  231. 

The  charter  or  a  bridge  company  can- 
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not  be  impaired  by  subsequent  ordi- 
nances or  statutes  of  cities,  if  it  amounts 
to  a  contract. — City  of  Col.  v.  Bodgers, 
10  Ala.  37. 

The  fine  and  forfeiture  fun  is  entirely 
a  creature  of  statute,  and  the  legislature 
haa  complete  control  over  it.  It  may 
give  one  claim  a  preference  over  an- 
other.— Shell  v.  Beeland,  123  Ala.  569; 
Harold  v.  Harrington,  95  Ala.  395;  Stone 
v.  Ames,  91  Ala.  644;  78  Ala.  328;  76 
Ala.  270. 

The  only  limitation  upon  the  legisla- 
tive power  to  alter  or  create  a  remedy 
which  shall  apply  to  causes  of  action  on 
contracts  previously  made,  is  that  the 
alteration  or  remedy  shall  not  impair  the 
contract. — Edwards  v.  Williams,  70  Ala. 
145;  Lea  v.  Iron  Belt  Co.,  119  Ala.  271. 

A  statute  imposing  punishment  for 
violating  public  duty  growing  out  of 
contract  does  not  impair  the  obligation 
of  contracts. — Crosby  v.  Mont.,  108  Ala. 
498. 

A  municipal  ordinance  regulating  busi- 
ness of  hack  drivers  or  transportation 
companies  does  not  impair  the  obliga- 
tion of  contracts. — Lindsay  v.  Anniston, 
104  Ala.  257;  Munn  v.  111.,  94  U.  S.  113. 

Corporations  and  their  shareholders 
may  waive  the  protection  of  the  Con- 
stitution as  to  impairing  the  obligation 
of  contracts. — State  v.  Montgomery  Co., 
102  Ala.  594. 

A  provision  contained  in  the  charter 
of  a  corporation  exempting  it  from  tax- 
ation obtained  under  the  Constitution  of 
1819  is  a  contract,  the  obligation  of 
which  cannot  be  impaired  by  subsequent 
laws  taxing  the  property.  But  this  rule 
was  changed  by  the  Constitutions  of 
1868,  1875  and  1901,  to  the  extent  that 
the  legislature  might  subsequently  alter 
the  charter  for  the  public  good  as  to 
corporations  created  since  1868. — State 
v.  Alabama  Bible  Society,  134  Ala.  634; 
Dartmouth  Col.  v.  Woodward,  4  Wheat. 
518;  Ala.  Co.  v.  Burkett,  46  Ala.  569; 
Tuscaloosa  Co.  v.  Green,  48  Ala.  346. 

Unless  the  charter  provides  otherwise, 
or  the  Constitution  authorizes  or  pro- 
hibits, charters  of  corporations  are  con- 
tracts within  the  protection  of  the  Con- 
stitution.— State  v.  Alabama  Bible  Soci- 
ety, 134  Ala.  635;  Mayor  v.  Ins.  Co.,  53 
Ala.  570;  Hare  v.  Kennerly,  83  Ala.  608. 


Subsequent  legislation  cannot  change 
the  remedy  so  as  to  impair  the  obliga- 
tion of  contracts. — Limestone  Co.  v. 
Bather,  48  Ala.  433. 

The  legislature  has  no  power  to  au- 
thorize a  contractor  to  change  the  terms 
of  1^8  contract  with  the  owner  of  prem 
ises  and  impose  liabilities  upon  the 
owner  by  an  agreement  between  the 
contractor  and  material  men,  to  which 
the  owner  is  not  a  party. — Selma  Co.  v. 
Stoddard,  116  Ala.  251. 

See,  also,  the  following  cases: 

Wheat  v.  State,  Minor,  109;  State  v. 
Tombeckbee  Bank,  2  Stew.  30;  Dale  v. 
Governor,  3  Stew.  387;  Trustees  v.  Win- 
ston, 5  Stew.  &  Port.  17;  Bathbone  v. 
Bradford,  1  Ala.  312;  Glvens  v.  Western 
Bank,  2  Ala.  397;  Bartlett  v.  Lang,  2 
Ala.  402;  Iverson  v.  Shorter,  9  Ala.  713; 
Paschal  v.  Whitsitt,  11  Ala.  472;  Hol- 
man  v.  Bank  of  Norfolk,  12  Ala.  369; 
Trustee  v.  Walden,  15  Ala.  655;  Walker 
v.  Chapman,  22  Ala.  116;  Beck  v.  Bur 
nett,  lb.  822;  Jemison  v.  P.  &  M.  Bankt 
23  Ala.  168;  Coosa  River  S.  Co.  v.  Bar- 
clay, 30  Ala.  120;  Curry  v.  Landers,  35 
Ala.  280;  T.  &  C.  B.  Co.  v.  Moore,  36 
Ala.  371;  Ala.  Life  Ins.  Co.  v.  Boykin, 
38  Ala.  510;  Warfield  v.  Bovesies,  lb. 
518;  A.  &  F.  B.  Co.  v.  Kenney,  39  Ala. 
307;  Blann  v.  State,  39  Ala.  353;  Page 
v.  Matthews,  40  Ala.  547;  Scheible  v. 
Bacho,  41  Ala.  423;  Tarleton  v.  Southern 
Bank,  41  Ala.  722;  Kirtland  v.  Molton. 
41  Ala.  548;  M.  &  M.  B.  Co.  v.  Steiner, 
61  Ala.  559;  Smith  v.  Cockrell,  66  Ala. 
64;  Goodlett  v.  Kelly,  74  Ala.  213;  M. 
&  S.  H.  B.  Co.  v.  Kenneay,  74  Ala.  566; 
Amy  v.  Selma,  77  Ala.  103;  Winter  v. 
City  Council,  83  Ala.  589. 

Privileges  and  Immunities — 

The  Constitution  of  the  United  State* 
provides  that  the  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  of  the  several 
states,  and  tnat  the  states  shall  not 
abridge  the  privileges  and  immunities 
of  the  citizens  of  the  United  States. 
This  creates  the  right  of  the  citizens  to 
remove  to  and  carry  on  business  in 
another  state;  the  right  to  acquire  and 
hold  property,  protect  and  defend  the 
same  at  law;  the  right  to  judicial  reme- 
dies in  collection  of  debts;  enforcement 
of  his  rights;   the  right  to  be  exempt 
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from  taxes  and  burdens  which  citizens 
of  that  state  are  exempt  from,  and  that 
discrimination  shall  not  be  made  against 
him.— C'ooley  Const.  Lim.  492;  Ward  v. 
Maryland,  12  Wall.  163;  Crandall  v. 
Not.,  6  Wall.  35;  Kirkland  v.  Hotchkiss, 
100  U.  S.  491. 

When  laws  operate  on  all  alike  who 
are  similarly  situated,  equal  protection 
is  not  denied.  The  fourteenth  amend- 
ment was  intended  to  prevent  singling 
ont  any  person  or  class  of  persons  as 
a  special  subject  for  discrimination  for 
or  hostilities  against;  it  is  to  preserve 
equality  of  rights  and  to  prevent  radical 
changes  in  the  theory  of  relations  be- 
tween the  state  and  federal  govern- 
ments. It  secures  equal  protection  to 
all  persons  in  the  same  class  and  under 
tike  circumstances;  it  prevents  one  class 
from  suffering  loss  to  enrich  another. 
It  requires  the  same  means  or  methods 
of  the  law  to  be  applied  impartially 
to  an  the  constituents  of  a  given  class, 
to  that  it  shall  operate  equally  upon  all 
persons  similarly  situated. — Magoun  v. 
I1L  Co.,  IV  0  U.  8.  293. 

As  to  what  special  privileges  and  im- 
munities can  be  conferred  on  corpora- 
tions by  franchise,  see  Horst  v.  Moses, 
43  Ala.  129. 

A  statute  for  the  protection  of  land- 
lords and  making  it  a  crime  to  obtain 
board  6r  lodging  by  fraud,  does  not 
grant  special  privileges  and  immunities. 
—Ex  parte  King,  102  Ala.  182. 

Statutes  making  it  a  misdemeanor  for 
buiks  to  discount  a  bill  for  more  than 
8  per  cent  is  not  void  as  class  legisla- 
tion,— Youngblood  v.  Birmingham  Co., 
95  Ala.  521. 

Held  that  municipal  corporation  in 
particular  ease  could  not  grant  an  ex- 
clusive franchise  in  perpetuity  of  run- 
ning trains  upon  certain  streets,  and 
that  sueh  franchises  were  a  violation  of 
the  Constitution. — Birmingham  Co.  v. 
Birmingham  Co.,  79  Ala.  465. 

The  policy  of  our  laws  is  to  condemn 
irrevocable  and  exclusive  privileges  and 
franchises  as  much  so  as  the  common 
l*w  did,  particularly  monopolies,  which 
vere  then  and  are  now  deemed  odious 
*a4  in  contravention  of  common  right, 
intended  to  destroy  trade  by  extinguish- 
ing competition. — Birmingham  Co.  v. 
Birmingham  Co.,  79  Ala,  465. 
Bat  it  is  certain  this  is  not  true  as  to 


every  business,  trade,  or  profession,  but 
the  Constitution  of  Alabama  prohibits 
the  legislature  from  making  any  irre- 
vocable grant,  exclusive  privileges  and 
immunities,  and  the  supreme  court  of 
Alabama  decided  in  the  case  of  B'ham 
St.  By.  Co.  v.  B'ham  St.  By.  Co.,  79  Ala. 
473,  that  "  monopolies  were  void  at  com- 
mon law,  and  are  not  commonly  con- 
ferred by  the  legislative  grant,  and  need 
no  special  prohibition  under  the  organic 
law  of  a  free  republic.  They  may  now 
be  regarded  as  relics  of  governmental 
folly,  rendered  odious  by  royal  preroga- 
tive in  the  most  extravagant  periods  of 
European  monarchies."  In  the  same 
case  Judge  Somerville  says  that  "a 
monopoly  is  the  exclusive  right  granted 
to  one  person  or  class  of  persons  of 
something  which  was  before  of  common 
right.1'  In  states  in  which  there  is  no 
constitutional  inhibition  against  exclu- 
sive grants,  privileges,  or  immunities, 
it  has  been  a  commdn  legislative  prac- 
tice to  make  grants  of  this  kind,  such 
as  to  water  companies,  bridge  and  ferry 
companies,  turnpikes,  and  railroads, 
market  houses  and  slaughter  houses,  and 
in  such  cases  monopolies  were  clearly 
created,  and  Judge  Somerville  further 
says  in  this  opinion  that  the  fact  that 
"  the  legislature  could  make  such  irrevoca: 
ble  and  exclusive  grants  was  no  doubt 
a  reason  why  the  organic  law  was  made 
to  prohibit  such  grants  in  the  future. 
In  the  struggling  infancy  of  the  states 
the  temptation  has  been  great  to  offer 
exclusive  grants  as  a  reward  for  the  in- 
vestment of  capital,  but  that  it  now  be- 
comes manifest  that  they  have  proven 
iron  bands  to  fetter  the  growth  of  pub- 
lie  enterprise,  industry,  and  commerce. 
Free  competition  in  all  departments  of 
commercial  traffic  is  justly  deemed  to 
be  the  life  of  the  people's  prosperity. 
There  has  always  been  a  limitation  to 
the  recognized  power  to  make  a  monop- 
oly of  any  trade  to  be  conducted  by  the 
state  or  by  private  individuals  or  cor- 
porations. In  all  parts  of  the  civilized 
world  the  transportation  of  mails  has 
become  a  government  monopoly,  and  in 
Europe,  for  the  most  part,  railroads  and 
telegraph  lines  are  in  the  hands  of  the 
government*  and  it  has  been  hinted  by 
the  supreme  court  of  the  United  States 
that  it  would  be  a  legitimate  assumption 
of  power  for  the  United  States  to  make 
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a  government  monopoly  of  the  manage- 
ment of  railroads  and  telegraph  lines, 
and  appropriate  to  its  use  the  existing 
lines  of  railroads  and  telegraph  com- 
panies.— Pensacola  B.  B.  Co.  v.  West. 
Union  Co.,  96  U.  S.  1.  They  are  all 
common  means  of  intercourse  and  com- 
munication among  people  of  different 
countries,  and  may  very  properly  com- 
pare with  the  government  control  of 
highways  on  land  and  water.  The  ap- 
plication of  this  principle  to  practical 
politics  would  be  likely  to  result  in  the 
abuse  of  it;  it  might  be  in  America  as 
it  is  in  Europe,  that  a  monopoly  would 
be  created  to  increase  revenue  rather 
than  to  keep  the  wheels  of  commerce 
going;  but  if  the  conflicts  between  labor 
and  capital  continue  to  increase  in  the 
future  as  they  have  in  the  past,  it  is 
very  probable  that  the  organic  and 
statute  laws  of  the  Federal  Government 
and  of  the  several  states  will  be  changed 
so  as  to  place  the  railroads,  telegraph 
and  telephone  lines  in  the  hands  of  the 
national  government. 

Cornering  the  market  signifies  a  com- 
bination of  one  or  more  persons  called 
"bulls,"  who  are  "long"  of  certain 
stocks  or  securities,  to  compel  other  per- 
sons called  bears,"  who  are  "short" 
of  that  stock  or  commodity,  to  pay  a 
certain  price  for  the  same;  in  short,  it 
is  a  combination  to  force  a  fictitious  and 
unnatural  rise  or  decline  in  the  market. 
— Dos  Passos,  on  Stockbrokers,  454; 
Tiedeman'3  Lim.  Pol.  Pow.  248. 

Any  combination  to  raise  the  prices 
of  necessaries  of  life  was  unlawful  and 
illegal  at  common  law,  but  the  modern 
ideas  of  trade  have  abrogated  the  com- 
mon law  doctrine  so  far  as  to  make 
these  offenses  a  crime,  but  it  is  not 
abrogated  so  far  as  to  make  the  com- 
bination unlawful,  such  as  that  contract 
based  on  it  can  be  enforced  even  now. 
A  combination  to  absorb  a  particular 
staple  or  article  of  commerce  essential 
to  the  health  of  the  community  is  in- 
valid, and  would  seem  should  be  made 
a  crime.  Everyone  should  be  left  free 
to  do  as  he  pleases  if  he  does  not  thereby 
deny  others  the  equal  freedom.  Public 
policy  and  public  safety  require  the  pro- 
hibition of  all  combination*  which  deny 
or  deprive  the  citizens  of  the  necessaries 
of  life.  By  statutes  in  Alabama  it  is 
made    a    crime    to    form    combinations, 


trusts,  or  pools  to  regulate  or  fix  the 
price  of  any  article  or  commodity 
which  is  to  be  sold  in  the  state,  and  it 
is  also  made  a  crime  for  any  corporation 
chartered  under  the  laws  of  this  state, 
or  any  officer  or. agent  of  such  corpora 
tion,  to  enter  into  a  combination  with 
another  corporation  with  the  intent  to 
place  the  management  and  control  of 
such  corporation  in  the  hands  of  others 
so  as  to  limit  or  fix  the  price,  restrict  or 
diminish  manufacture,  sale,  etc.,  of  arti 
cles  of  commerce. — Code  7579, 7580.  But 
so  far  as  known  there  has  never  been 
an  indictment  or  prosecution  under  thii 
statute. 

At  common  law  a  general  right  to  buy 
and  sell  was  recognized,  yet  certain  sales 
were  held  to  be  illegal  and  punished  as 
crimes,  which  sales  are  now,  if  not 
legal,  acknowledged  and  treated  in  the 
commerce  as  legitimate  transactions. 
Transactions  which  are  now  considered 
legitimate,  such  as  cornering  the  market 
or  buying  up  all  the  corn  or  wheat,  and 
in  consequence  causing  a  rise  in  value, 
at  common  law  were  misdemeanors,  de- 
nominated forestalling,  regrating  and 
engrossing,  which  were  offenses  against 
public  trade.  There  was  at  one  time  a 
statute  in  this  state  against  regrating. 
an  offense  or  crime  not  now  heard  of; 
it  ia  defined  to  be  the  buying,  of  corn 
or  other  dead  victual  in  any  market, 
and  selling  it  again  in  the  same  market 
or  within  four  miles  of  the  place;  en- 
grossing was  defined  to  be  getting  into 
one's  possession  or  buying  up  large 
quantities  with  intent  to  sell  again. — 
See  4  Bl.  Com.  154;  Bussell  on  Crime. 
168;  Bishop's  Crim.  Law,  968,  for  nature 
and  definition  of  this  offense. 

Mr.  Bishop  says  that  regrating  is  not 
a  crime  in  the  United  States,  but  that 
forestalling  and  engrossing  may  be 
criminal  offenses  in  this  country;  all 
combinations  in  restraint  of  trade,  both 
at  common  law  and  in  this  country,  are 
unlawful,  and  contracts  founded  on 
them  will  not  be  enforced. — 1  Bl.  Com. 
150;  Benjamin  on  Sales,  /99.  See  §  103. 
p.  61. 

Whether  the  legislature  could  make 
dueling  a  disqualification  for  holding 
office  is  not  certain. — In  Re  Dorsey,  7 
Port.  293. 

A  statute  authorizing  certain  persons 
to  carry  on  a  lottery,  held  a  violation  of 
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to    revocation,     alteration,     or 
amendment. 

Sec.  23.  That  the  exercise  of 
the  right  of  eminent  domain  shall 
never  be  abridged  nor  so  con- 
strued as  to  prevent  the  legisla- 
ture from   taking  the  property 


1875.— Article  I. 


Sec.  24.  That  the  exercise  of 
the  right  of  eminent  domain  shall 
never  be  abridged,  nor  so  con- 
strued as  to  prevent  the  general 
assembly  from  taking  the  prop- 


the  Constitution. — Horst  v.  Moses,  48 
Ala.  129. 

A  statute  establishing  a  bonus  and 
commutation  of  taxes  held  valid. — 
Daughdrill  v.  Ala.  Co.,  31  Ala.  91. 

A  corporation  is  not  a  citizen  within 
the  meaning  of  this  provision  of  the 
Constitution. — Am.  Co.  v.  West.  Union 
Co.,  67  Ala.  26. 

A  statute  regulating  immigration  and 
emigration  held  void. — Joseph  v.  Ban- 
dolph,  71  Ala.  499. 

Foreign  corporations  may  be  prohib- 
ited from  doing  business  in  the  State. — 
Am.  Co.  v.  West.  Union  Tel.  Co.,  67 
Ala.  26. 

A  statute  requiring  county  to  supply 
citizens  of  the  county  with  mortgage 
blanks  held  valid. — Lee  v.  Lide,  111  Ala. 
126. 

A  statute  providing  the  death  penalty 
as  exclusive  punishment  for  the  crime 
of  murder  committed  by  a  convict  under 
life  sentence  is  not  class  legislation. — 
Williams  v.  State,  130  Ala,  31.    , 

Statutes  regulating  markets  are  not 
class  legislation. — Ex  parte  Byrd,  84 
Ala.  17. 

Statutes  authorizing  attorney's  fees 
to  he  fixed  as  a  part  of  the  costs  in  cer- 
tain eases  held  void:— S.  &  N.  R.  Co.  v. 
Morris,  65  Ala.  193. 

8ection  877  of  the  Code  of  1896,  au- 
thorizing the  assignment  in  writing  of 
claims  against  railroads,  is  not  in  viola- 
tion of  this  provision  of  the  Constitu- 
tion.—L.  ft  N.  R.  Co.  v.  Landers,  135 
Ala,  504. 

Nor  any  law  making  irrevocable 
(rants  of  special  privileges  or  immuni- 
ties.—Daughdrill  v.  Ala.  Life  Ins.  Co., 
31  Ala.  91;  Sadler  v.  Langham,  34  Ala. 
311;  Clark  v.  Mobile  School  Commission- 
ers, 36  Ala.  621;  Carter  v.  Coleman,  84 
Ala,  256. 

Statutes  prohibiting  intermarriage  be- 
tween whites  and  blacks  are  not  unlaw- 
ful discriminations. — Green  v.  State,  58 
U*.  190;  Pace's  case,  69  Ala.  231;  s.c, 
106  U.  a  583. 


Statutes  requiring  one  class  of  liti- 
gants to  pay  attorney's  fees  while  not 
requiring  it  of  others,  are  void. — Ran- 
dolph v.  Builders'  Co.,  106  Ala.  511; 
Morrid'  case,  65  Ala.  199;  Smith's  case, 
75  Ala.  451;  Baldwin's  case,  85  Ala. 
627;  Brown's  case,  87  Ala.  370. 

Foreign  corporations  may  be  discrim- 
inated against  as  to  doing  business  in 
the  state. — 67  Ala.  26. 

A  statute  giving  justices  jurisdiction 
of  actions  against  railroads  for  an 
amount  greater  than  against  individ- 
uals was  held  to  be  a  discrimination  and 
void  in  Brown's  case,  87  Ala.  370,  but 
this  case  was  held  to  be  dicta  in  White- 
head 's  case,  109  Ala.  495. 

Employes  of  railroads  may  be  exempt 
from  road  duty. — Johnson  v.  State,  88 
Ala.  176. 

The  revenue  laws  cannot  discriminate 
against  national  banks. — Moog  v.  Ran- 
dolph, 77  Ala.  601. 

An  ordinance  or  statute  levying, a  tax 
on  nonresident  breweries  or  agencies, 
while  domestic  ones  are  exempt,  is  void. 
—Cullman  v.  Arndt,  125  Ala.  581. 

[Sec  23.]— 

All  kinds  of  real  property  or  interests 
therein  may  be  taken  under  the  right 
of  eminent  domain,  not  only  the  land 
itself,  but  anything  which  may  consti- 
tute a  part  of  it,  such  as  buildings, 
streams  of  water,  minerals,  timber,  but 
no  more  of  the  property  can  be  taken 
than  is  necessary  to  serve  the  public 
purpose  for  which  it  is  condemned. — 
Tiedeman's  Lim.  Pol.  Pow.  391,  392;  In 
Re.  Albany  St.,  11  Wend.  149  (29  Am. 
Dec.   618). 

Mr.  Tiedeman  says  that  the  right  of 
confiscation  of  private  lands  for  public 
purposes  is  called  the  right  of  eminent 
domain,  and  Mr.  Cooley  says  that  the 
right  of  eminent  domain  is  "that  su- 
perior right  of  property  pertaining  to 
the  sovereignty  by  which  the  private 
property  acquired  by  its  citizens  under 
its  protection  may  be  taken  or  its  use> 
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and  ,  franchises  of  incorporated 
companies,  and  subjecting  them 
to  public  use  in  the  same  manner 
in  which  the  property  and  fran- 


erty  and  franchises  of  incorpo- 
rated companies,  and  subjecting 
them  to  public  use  the  same  as 
individuals;  but  private  property 


controlled  for  the  public  benefit  without 
regard  to  the  wishes  of  the  owner. — 
Cooley  Const.  Lim.  649.  Mr.  Tiedeman 
criticizes  Mr.  Cooley  Js  definition  of 
eminent  domain  and  suggests  the  fol- 
lowing as  more  appropriate:  " Eminent 
domain  is  the  superior  right  of  the  state 
to  appropriate  for  public  use  private 
lands  within  its  borders  upon  payment 
of  the  proper  compensation  for  the  prop- 
erty taken.  The  exercise  of  the  right 
of  eminent  domain  is  prima  facie  in  the 
legislature;  the  necessity  for  appropriat- 
ing is  a  legislative  and  not  a  judicial 
question/ ' — Tiedeman 's  Lim.  Pol.  Pow. 
372,  373. 

Grants  of  the  right  of  eminent  do- 
main, like  grants  of  corporate  power, 
are  in  derogation  of  common  rights,  and 
are  to  be  strictly  construed. — Currier 
v.  Marietta  B.  B.  Co.,  11  Ohio,  228; 
Tiedeman 's  Lim.  Pol.  Pow.  378. 

It  is  difficult  to  say  what  is  the 
definite  and  full  meaning  of  the  term 
public  purpose,  or  public  use.  There 
are  many  purposes  and  uses  which  are 
well  recognized  as  public,  while  there 
are  others  that  it  is  difficult  to  say 
whether  tjiey  are  public  or  private  uses. 
— Tiedeman 's  Lim.  Pol.  Pow.  381,  382; 
Cooley  on  Const.  Lim.  660,  661;  Sadler 
v.  Langham,  34  Ala.  311. 

The  term  "public  use"  probably  once 
meant  the  use  of  some  governmental 
agency,  but  it  has  been  broadened  and 
extended  until  the  term  may  now  be 
said  to  be  synonymous  with  public  good. 
— Beekman  v.  Saratoga  B.  B.  Co.,  3 
Paige  35  (22  Am.  Dec.  679). 

In  order  to  constitute  a  taking  of 
property  within  the  meaning  of  eminent 
domain,  it  is  not  necessary  that  there 
should  be  actual  or  physical  taking  of 
the  land.  The  flooding  of  lands,  appro- 
priation of  water  grants,  and  damages 
upon  the  riparian  owners,  and  injury 
to  adjoining  property  which  is  caused 
by  the  change  in  the  grade  or  character 
of  streams  or  streets,  was  held  to  be 
within  the  meaning  of  the  Constitution, 
though  the  authorities  are  not  uniform 
as  to  this  proposition. — Pumpelly  v. 
Green  Bay  Co.,  13  Wall.  166;  Oozzler  v. 
<  Georgetown,    6    Wheat.    593;    Mont    v. 


Maddox,  89  Ala.  181,  which  case  modi- 
fied Townsend's  case,  80  Ala.  489,  and 
84  Ala.  478;  Story  v.  N.  Y.  Elev.  B.  B. 
Co.,  90  N.  Y.  122-145;  Tiedeman 's  Lim. 
Pol.  Pow.  409. 

Whatever  is  beneficially  employed  for 
the  community  is  a  public  use. — Aid 
ridge  v.  Tuscumbia  B.  Co.,  2  Stew,  ft 
Port.  100. 

Some  things  are  per  se  public,  others 
are  pronounced  such. — Moore  v.  Wright, 
34  Ala.  330. 

Every  government  has  inherent  power 
to  appropriate  property  of  the  citizens 
for  necessities  of  state;  neither  consti- 
tutions nor  statutes  confer  the  power, 
they  surround  it  with  a  safeguard. — 
Jones  v.  N.  C.  ft  St.  L.  By.  Co.,  141  Ala. 
388  (37  So.  677). 

Due  process  of  law  embraces  bow 
property  shall  be  taken  and  how  com- 
pensation made. — Jones  v.  N.  C.  ft  St.  L. 
By.  Co.,  141  Ala.  388  (37  So.  677). 

Courts  are  the  judge  as  to  whether 
a  use  is  public. — Moore  v.  Wright,  34 
Ala.  330. 

A  telegraph  line  is  a  public  utility. — 
M.  ft  O.  B.  Co.  v.  Post.  Co.,  120  Ala.  21. 

The,  taking  of  water  to  supply  a  city 
is  a  public  use. — Stein  v.  Burden,  24  Ala. 
130;  Stein  v.  Ashley,  24  Ala.  521;  Bur- 
den v.  Stein,  27  Ala.  104. 

Also  to  run  a  public  grist  mill. — Sad- 
ler v.  Langham,  34  Ala.  311. 

Also  land  for  plank  road  or  canal. — 
Sadler  v.  Langham,  34  Ala.  311. 

Bight  extends  to  all  property,  whether 
under  mortgage  or  owned  by  chartered 
corporation. — A.  ft  P.  B.  Co.  v.  Kenny, 
39  Ala.  307;  M.  ft  C.  B.  Co.  v.  B.  8.  ft 
T.  B.  Co.,  96  Ala.  571. 

But  property  and  franchises  of  a  cor- 
poration, taken  by  it  for  public  use, 
may  be  again  taken  for  public  use  by 
the  legislature. — A.  ft  C.  B.  Co.  v.  J. 
(*.  ft  A.  B.  Co.,  82  Ala.  297. 

Bight  may  be  given  to  railroad  com- 
pany.— Aldridge  v.  Tuscumbia  B.  Co.,  2 
Stew,  ft  Port.  199;  Davis  v.  Tuscambia 
B.  Co.,  4  Stew,  ft  Port.  421;  Jones  v. 
N.  O.  B.  Co.,  70  Ala.  227;  M.  8.  B.  Co. 
v.  Sayre,  72  Ala.  443. 

Compensation  must  be  made  before  or 
at  the  time  of  taking,  unless  prepayment 
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chises  of  individuals  are  taken 
and  subjected;  bnt  private  prop- 
erty shall  not  be  taken  for,  or 
applied  to  public  use,  unless  just 
compensation  be  first  made 
therefor;  nor  shall  private  prop- 
erty be  taken  for  private  use,  or 
for  the  use  of  corporations,  other 
than  municipal,  without  the  con- 
sent of  the  owner;  provided, 
however,  the  legislature  may  by 
law  secure  to  persons  or  corpo- 
rations the  right  of  way  over  the 
lands  of  other  persons  or  corpo- 
rations,   and    by    general    laws 


1876.— Article  L 


shall  not  be  taken  or  applied  for 
public  use,  unless  just  compensa- 
tion be  first  made  therefor;  nor 
shall  private  property  be  taken 
for  private  use,  or  for  the  use 
of  corporations  other  than  munic- 
ipal, without  the  consent  of  the 
owner;  provided,  however,  that 
the  general  assembly  may,  by 
law,  secure  to  persons  or  corpora- 
tions the  right  of  way  over  the 
lands  of  other  persons  or  corpora- 
tions, and  by  general  laws  pro- 
vide for  and  regulate  the  exercise 
by  persons  and  corporations  of 


is  waived.— N.  O.  B.  Co.  v.  Jones,  68 
Ala.  48;  s.c,  70.  Ala.  227;  M.  8.  B.  Co. 
t.  Sayre,  72  Ala.  443;  City  Council  v. 
Townaend,  80  Ala.  480;  s.c,  84  Ala. 
478;  Faust  v.  Mayor,  83  Ala.  279;  Postal 
Tel-Cable  Co.  v.  A.  G.  B.  Co.,  92  Ala. 
331;  A.  M.  By.  Co.  v.  Newton,  94  Ala. 
443;  Highland  Ave.  ft  B.  B.  Co.  v.  Mat- 
thews, 99  Ala.  24. 

And  this  applies  to  the  state  itself.—* 
Smith  y.  Inge,  80  Ala.  283. 

The  crossing  of  one  railroad  by  an- 
other is  a  "taking."— M.  ft  G.  By.  Co. 
t.  A  M.  By.  Co.,  87  Ala.  501;  M.  ft  C 
B.  Co.  v.  B.  8.  ft  T.  B.  Co.,  96  Ala.  571. 
See  citations  to  Art.  XIV,  §  7. 

Considerations  governing  compensa- 
tions.—A.  ft  F.  B.  Co.  v.  Burkett,  46  Ala. 
309. 

Owner  of  a  ferry  cannot  claim  com- 
pensation for  loss  of  business  from  the 
building  of  a  bridge. — Dyer  v.  Tusca- 
loosa Bridge  Co.,  2  Port.  296. 

Private,  property  may  now  be  taken 
for  private  way,  compensation  being 
first  made. — State  v.  County  Commis- 
sioners, 83  Ala.  304. 

Appeal;  trial  by  jury. — M.  S.  By.  Co. 
v.  8ayre,  72  Ala.  443. 

Just  compensation  includes  not  only 
the  value  of  the  parcels  actually  taken, 
but  the  injury  to  the  remaining  lots  or 
parcels,  and  if  the  ways  of  ingress  and 
egress  are  interrupted,  this  forms  a  part 
of  the  injury  for  which  compensation 
asst  be  made. — Comm'rs  v.  Street,  116 
Ala.  22;  Hooper  v.  Savannah  B.  Co.,  69 
Ala.  529. 

8ection   1391    of   the   Code   of    1896, 

3-ao-vou  III 


which  provides  that  the  owner  shall  re- 
ceive compensation  for  the  land  taken, 
in  proceedings  establishing  public  roads, 
is  not  in  contravention  of  this  provision. 
— Comm'rs  v.  Street,  116  Ala.  22. 

The  crossing  of  a  company  invested 
with  the  right  of  eminent  domain  over 
the  right  of  way  of  another  who  owns 
only  an  easement,  is  the  taking  of  pri- 
vate property. — Birmingham  Traction 
Co.  v.  Birmingham  By.  Co.,  119  Ala.  137; 
lb.  119  Ala.  129. 

Constitution  compels  all  corporate 
bodies,  public  or  private,  all  individuals 
armed  with  the  power  of  eminent  do- 
main and  the  state  and  all  its  instrumen- 
talities to  first  make  just  compensation. 
— Birmingham  Co.  v.  Birmingham  Co., 
119  Ala.  129. 

The  duty  is  clearly  expressed  and  in- 
cludes any  and  every  taking  of  private 
property,  without  regard  to  the  agency 
or  instrumentality  through  which  it  is 
taken. — Birmingham  Co.  v.  Birmingham 
Co.,  119  Ala.  129. 

City  charter  authorizing  the  levy 
against  adjoining  property,  of  taxes  to 
improve  streets,  not  to  exceed  in  amount 
one-fourth  the  cost  of  improvement  is 
not  violative  of  this  provision. — City  of 
Montgomery  v.  Birdsong,  126  Ala,  633. 

The  owner  has  a  right  to  go  into 
equity  and  enjoin  proceeding  unless  com- 
pensation is  first  made. — E.  ft  W.  B.  Co. 
v.  E.  T.  V.  ft  G.  B.  Co.,  75  Ala.  280; 
'  Birmingham  Co.  v.  Birmingham  Co., 
119  Ala.  129. 

The  right  may  be  exerciseu  to  condemn 
lands  for  public  mills  or  for  dams  across 
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provide  for  and  regulate  the 
exercise  by  persons  and  corpora- 
tions of  the  rights  herein  re- 
served; but  just  compensation 
shall,  in  all  cases,  be  first  made 
to  the  owner;  and,  provided,  that 
the  right  of  eminent  domain  shall 
not  be  so  construed  as  to  allow 
taxation  or  forced  subscription 
for  the  benefit  of  railroads  or 
any  other  kind  of  corporations, 
other  than  municipal,  or  for  the 
benefit  of  any  individual  or  asso- 
ciation. 

Sec.  24.  That  all  navigable 
waters  shall  remain  forever  pub- 
lic highways,  free  to  the  citizens 
of  the  state  and  the  United 
States,  without  tax,  impost,  or 
toll;  and  that  no  tax,  toll,  impost, 
or  wharfage  shall  be  demanded 


the  rights  herein  reserved;  but 
just  compensation  shall,  in  all 
cases,  be  first  made  to  the  owner. 
And  provided,  that  the  right  of 
eminent  domain  shall  not  be  so 
construed  as  to  allow  taxation,  or 
forced  subscription,  for  the  bene- 
fit of  railroads,  or  any  other  kind 
of  corporations  other  than  munic- 
ipal, or  for  the  benefit  of  any 
individual  or  association. 


Sec.  25.  That  all  navigable 
waters  shall  remain  forever  pub- 
lic highways,  free  to  the  citizens 
of  the  state  and  of  the  United 
States,  without  tax,  impost,  or 
toll;  and  that  no  tax,  toll,  impost, 
or  wharfage  shall  be  demanded  or 


streams. — Folmer  v.  Folmer,  68  Ala.  120; 
71  Ala.  136;  McCulley  v.  Cunningham, 
96  Ala.  583;  Bottoms  v.  Brewer,  54  Ala. 
288. 

Equity  will  enjoin  the  taking  of  land 
without  the  consent  of  the  owner  or 
legal  proceeding. — Mobile  Co.  v.  Amer. 
Co.,  123  Ala.  145;  Birmingham  Co.  v. 
Birmingham  Co.,  119  Ala.  129. 

Courts  will  thus  prevent  the  abuse  of 
the  power  of  eminent  domain  without 
reference  to  the  legal  remedy  or  irre- 
vocable damages. — West.  By.  v.  Gr. 
Trunk  Co.,  96  Ala.  272. 

If  they  require  compensation  to  be 
made  or  secured,  though  it  is  in  the 
way  of  betterment  or  improvement  of 
the  property,  the  exaction  from  the 
owner  of  an  amount  in  substantial  ex- 
cess of  the  benefits  accrued  from  them 
would  be,  to  the  extent  of  the  excess, 
a  taking  under  the  guise  of  taxation 
and  without  compensation,  and  there- 
fore in  violation  of  the  bill  of  rights. — 
Norwood  v.  Baker,  172  U.  S.  269;  Mayor 
v.  Klein,  89  Ala.  461. 

The  "value  of  the  land  taken"  was 
held  to  be  equivalent  to  "  damages  sus: 
tained"  or  "just  compensation." — Com. 
of  Colbert  Co.  v.  Street,  116  Ala.  28. 

The  provision  as  to  appeals  in   con- 


demnation    cases     is     self-executing. — 
#    Woodward  Iron  Co.  v.  Cabaniss,  87  Ala. 
328. 

A  telegraph  company  may  exercise  the 
right  of  eminent  domain  against  a  rail- 
road company. — M.  &  O.  R.  Co.  v.  Post. 
Tel.  Co.,  120  Ala.  21. 

One  railroad  company  may  exercise  it 
to  cross  another  railroad  company. — An- 
niston  Co.  v.  Jacksonville  Co.,  82  Ala. 
297;  101  Ala.  331;  96  Ala.  571. 

Whether  a  corporation  has  the  power 
to  condemn  is  a  question  for  court  and 
not  for  jury. — London  v.  Sample  Co.,  91 
Ala.  606. 

The  legislature  may  authorize  foreign 
corporation  to  exercise  the  power. — Col. 
Co.  v.  Long,  121  Ala.  245. 

A  corporation  without  authority  can- 
not exercise  right. — 119  Ala.  105. 

The  purpose  of  condemnation  is  to  ef- 
fect an  involuntary  transfer  of  land. — 
London  v.  Sample  Co.,  91  Ala.  606; 
Montgomery  v.  Moore,  140  Ala.  645. 

[Sec.  24.]— 

What  are  navigable  waters. — 85  AJa, 
88;  87  Ala.  154;  105  Ala.  397;  82  Ala. 
167;  86  Ala.  88. 

The  obstruction  of  navigable    waters 
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or  received  from  the  owner  of 
any  merchandise  or  commodity 
for  the  use  of  the  shores  or  any 
wharf  erected  on  the  shores,  or  in 
or  over  the  waters  of  any  navi- 
gable stream,  unless  the  same  be 
expressly  authorized  by  law. 

Sec.  25.  That  the  citizens  have 
a  right,  in  a  peaceable  manner, 
to  assemble  together  for  the 
common  good,  and  to  apply  to 
those  invested  with  the  power  of 
government  for  redress  of  griev- 
ances or  other  purposes,  by  peti- 
tion, address,  or  remonstrance. 

Sec.  26.  That  every  citizen  has 
a  right  to  bear  arms  in  defense 
of  himself  and  the  state. 

Sec.  27.  That  no  standing  army 
shall  be  kept  up  without  the  con- 
sent of  the  legislature,  and,  in 
that  case,  no  appropriation  for 
its  support  shall  be  made  for  a 
longer  term  than  one  year;  and 
the  military  shall,  in  all  cases, 
and  at  all  times,  be  in  strict  sub- 
ordination to  the  civil  power. 

Sec.  28.  That  no  soldier  shall, 
in  time  of  peace,  be  quartered  in 
any  house  without  the  consent  of 
the  owfier;  nor,  in  time  of  war, 
but  in  a  manner  to  be  prescribed 
by  law. 


is  a  nuisance. — 87  Ala.  154;  86  Ala.  88; 
112  Ala.  80. 

The  bed  of  a  navigable  stream  and 
the  fish  and  oysters  therein  are  the  prop- 
erty of  the  state. — State  v.  Harrub,  95 
Ala.  176. 

Party  has  no  right  to  maintain  ferry 
where  public  road  crosses  stream  with- 
out license,  bat  may  at  any  other  point 
<m  stream. — Tuscaloosa  Co.  v.  Foster, 
132  Ala.  392. 

If  there  be  a  custom  under  the  Con- 
stitution as  to  the  shores  of  Mobile  river 
aad  Mobile  bay,  held  that  parties  had  a 
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received  from  the  owner  of  any 
merchandise  or  commodity,  for 
the  use  of  the  shores,  or  any  wharf 
erected  on  the  shores,  or  in  or 
over  the  waters  of  any  navigable 
stream,  unless  the  same  be  ex- 
pressly authorized  by  law. 

Sec.  26.  That  the  citizens  have 
a  right  in  a  peaceable  manner  to 
assemble  together  for  the  com- 
mon good,  and  to  apply  to  those 
invested  with  the  power  of  gov- 
ernment, for  redress  of  griev- 
ances, or  other  purposes,  by  peti- 
tion, address,  or  remonstrance. 

Sec.  27.  That  every  citizen  has 
a  right  to  bear  arms  in  defense  of 
himself  and  the  state. 

Sec.  28.  That  no  standing  army 
shall  be  kept  up  without  the  con- 
sent of  the  general  assembly;  and, 
in  that  case,  no  appropriation  for 
its  support  shall  be  made  for  a 
longer  term  than  one  year;  and 
the  military  shall,  in  all  cases, 
and  at  all  times,  be  in  strict  sub- 
ordination to  the  civil  power. 

Sec.  29.  That  no  soldier  shall, 
in  time  of  peace,  be  quartered  in 
any  house,  without  the  consent  of 
the  owner;  nor  in  time  of  war,  but 
in  a  manner  to  be  prescribed  by 
law. 


complete  and  adequate  remedy  at  law  to 
recover  lands  along  such  shores. — Turner 
v.  Mobile,   135  Ala.  73. 

[Sec.  26.]— 

Law  prohibiting  the  carrying  of  weap- 
ons concealed  is  a  mere  regulation  and 
not  violative  of  the  Constitution. — State 
v.  Reid,  1  Ala.  612. 

Law  making  it  an  offense  to  point  fire- 
arms at  another  does  not  violate;  has 
no  application  to  cases  in  self-defense. — 
Davenport  v.  State,  112  Ala.  49. 
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Sec.  29.  That  no  title  of  nobil- 
ity or  hereditary  distinction, 
privilege,  honor,  or  emolument 
shall  ever  be  granted  or  con- 
ferred in  this  state;  and  that  no 
office  shall  be  created,  the  ap- 
pointment to  which  shall  be  for  a 
longer  time  than  during  good 
behavior. 

Sec.  30.  That  immigration 
shall  be  encouraged;  emigration 
shall  not  be  prohibited,  and  no 
citizen  shall  be  exiled. 

Sec.  31.  That  temporary  ab- 
sence from  the  state  shall  not 
cause  a  forfeiture  of  residence 
once  obtained. 

Sec.  32.  That  no  form  of  slav- 
ery shall  exist  in  this  state;  and 
there  shall  not  be  any  involun- 
tary servitude,  otherwise  than 
for  the  punishment  of  crime,  of 
which  the  party  shall  have  been 
duly  convicted. 

Sec.  33.  The  privilege  of  suf- 
frage shall  be  protected  by  laws 
regulating  elections,  and  pro- 
hibiting, under  adequate  penal- 
ties, all  undue  influences  from 
power,  bribery,  tumult,  or  other 
improper  conduct 


Sec.  30.  That  no  title  of  nobil- 
ity, or  hereditary  distinction, 
privilege,  honor,  or  emolument, 
shall  ever  be  granted  or  conferred 
in  this  state;  and  that  no  office 
shall  be  created,  the  appointment 
to  which  shall  be  for  a  longer  time 
than  during  good  behavior. 

Sec.  31.  That  immigration  shall 
be  encouraged,  emigration  shall 
not  be  prohibited,  and  that  no 
citizen  shall  be  exiled. 

Sec.  32.  That  temporary  ab- 
sence from  the  state  shall  not 
cause  a  forfeiture  of  residence 
once  obtained. 

Sec.  33.  That  no  form  of  slavery 
shall  exist  in  this  state;  and  there 
shall  be  no  involuntary  servitude, 
otherwise  than  for  the  punish- 
ment of  crime,  of  which  the  party 
shall  have  been  duly  convicted. 

Sec.  34.  The  right  of  suffrage 
shall  be  protected  by  laws  regu- 
lating elections,  and  prohibiting, 
under  adequate  penalties,  all  un- 
due influences  from  power,  brib- 
ery, tumult,  or  other  improper 
conduct. 

Sec.  35.  The  people  of  this  state 
accept   as   final   the   established 


[Sec.  30.]— 

The  state  has  no  right  to  compel  its 
citizens  to  emigrate,  unless  it  be  as  a 
punishment  for  crime  committed.  It 
may  persuade  and  entreat  for  that  pur- 
pose, but  should  not  compel. — Tiede- 
man  's  Lim.  Pol.  Pow.  143. 

License  cannot  be  required  of  a  per- 
son contracting  to  carry  away  laborers. 
— Joseph  v.  Randolph,  71  Ala.  499. 

[Sec  31.]— 

Act  to  prohibit  and  regulate  emigrant 
agents  not  in  violation  of  this  statute. — 


Kendrick  v.  State,  142  Ala.  43  (39  So. 


[Sec  32.]— 

Convict,  violating  labor  contract  for 
fine  and  costs,  may  be  punished  crim- 
inally.— Smith  v.  State,  82  Ala.  40; 
Wynn  v.  State,  82  Ala.  55. 

Law  taxing  an  attorney's  fee  as  costs 
against  railroad  in  certain  cases  vio- 
lates.—S.  &  N.  E.  Co.  v.  Morris,  35  Ala. 
193. 

Buying  and  selling  cotton  in  the  seed 
in  certain  localities  may  be  prohibited. — 
Mangan  v.  State,  76  Ala.  60. 
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Sec.  34.  Foreigners  who  are,  or 
may  hereafter  become,  bona  fide 
residents  of  this  state,  shall 
enjoy  the  same  rights  in  respect 
to  the  possession,  enjoyment,  and 
inheritance  of  property,  as  na- 
tive bora  citizens. 

Sec.  35.  That  the  sole  object 
and  only  legitimate  end  of  gov- 
ernment is  to  protect  the  citizen 
in  the  enjoyment  of  life,  liberty, 
and  property,  and  when  the  gov- 
ernment assumes  other  functions 
it  is  usurpation  and  oppression. 


Sec.  36.  That  this  enumeration 
of  certain  rights  shall  not  impair 
or  deny  others  retained  by  the 
people;  and,  to  guard  against  any 
encroachments     on     the     rights 


[Sea  35.]— 

The  ideas  and  customs  which  sug- 
gested sumptuary  laws  have  long  since 
pawed  out;  there  is  and  should  be  no 
attempt  to  justify  them  in  this  age. 
The  right  of  every  man  to  do  what  he 
win  with  his  own,  not  interfering  with 
the  reciprocal  rights  of  others,  is  ac- 
cepted among  the  fundamentals  of  our 
kw.— Cooley  Const.  Law  385. 

Sumptuary  laws  have  existed  in  many 
countries,  but  have  never  been  very 
numerous  in  England  and  America. 
8ome  of  these  laws  prescribed  the  num- 
ber of  courses  permissible  at  dinner  or 
•upper,  while  others  directed  the  style 
or  quality  of  dress  to  be  worn  by  the 
citizens. — Mr.  Smith,  speaking  of  such 
lews,  said  it  was  the  highest  imperti- 
Beoee  and  presumption  of  kings  and 
ftinisters  to  pretend  to  watch  over  the 
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fact  that  from  the  federal  union 
there  can  be  no  secession  of  any 
state. 

Sec.  36.  Foreigners  who  are,  or 
may  hereafter  become,  bona  fide 
residents  of  this  state,  shall  enjoy 
the  same  rights  in  respect  to  the 
possession,  enjoyment,  and  inher- 
itance of  property,  as  native-born 
citizens. 

Sec.  37.  That  the  sole  object 
and  only  legitimate  end  of  gov- 
ernment is  to  protect  the  citizen 
in  the  enjoyment  of  life,  liberty, 
and  property;  and  when  the  gov- 
ernment assumes  other  functions, 
it  is  usurpation  and  oppression. 

Sec.  38.  No  educational  or  prop- 
erty qualification  for  suffrage  or 
office,  nor  any  restraint  upon  the 
same  on  account  of  race,  color,  or 
previous  condition  of  servitude, 
shall  be  made  by  law. 

Sec.  39.  That  this  enumeration 
of  certain  rights  shall  not  impair 
or  deny  others  retained  by  the 
people. 


economy  of  private  citizens  and  to  re- 
strain their  expenses  either  by  sumptuary 
laws  or  by  prohibiting  the  importation 
of  foreign  luxuries. — Adam  Smitn's 
Wealth  of  Nations,  B.  2,  C.  3;  see  4  Bl. 
Com.  170. 

To  preserve  the  equality  of  citizens  in 
public  and  private  rights. — Horst  v. 
Moses,  48  Ala.  129. 

Municipal  corporations,  power  to  li- 
cense issuing  of  trade  stamps. — City 
Council  of  Montgomery  v.  Kelly,  142 
Ala.  552  (38  So.  07). 

[Sec  36.]— 

enumeration  cannot  be  construed  to 
disparage  or  deny  other  rights  retained 
by  the  people. — Ex  parte  Dorsey,  7  Port. 
293. 

A  statute  placing  the  burden  of  proof 
of  insanity  on  accused,  as  a  defense  is 
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herein  retained,  we  declare  that 
everything  in  this  Declaration  of 
Bights  is  excepted  out  of  the 
general  powers  of  government, 
and  shall  forever  remain  invio- 
late. 


AETICLE  n. 


ARTICLE  n. 


STATE  AND  COUNTY  BOUNDARIES.    STATE  AND  COUNTY  BOUNDARIES. 


Section  37.  The  boundaries  of 
this  state  are  established  and  de- 
clared to  be  as  follows,  that  is  to 
say:  Beginning  at  the  point 
where  the  thirty-first  degree  of 
north  latitude  crosses  the  Per- 
dido  river;  thence  east,  to  the 
western  boundary  line  of  the 
State  of  Georgia;  thence  along 
said  line  to  the  southern  bound- 
ary line  of  the  State  of  Tennes- 
see; thence  west,  along  the  south- 
tern  boundary  line  of  the  State 
of  Tennessee,  crossing  the  Ten- 
nessee river,  and  on  to  the  second 
intersection  of  said  river  by  said 
line;  thence  up  said  river  to  the 


not  violative  of  any  constitutional  right. 
—Martin  v.  State,  119  Ala.  1. 

A  statute  providing  that  a  convict 
sentenced  to  imprisonment  for  life  com- 
mitting murder  in  first  degree  must  suf- 
fer death  is  valid. — Williams  v.  State, 
130  Ala.  31. 

All  power  resides  in  the  legislature, 
except  the  limitations  imposed  by  the 
Constitutions  of  the  State  and  United 
States. — Sheppard  v.  Dowling,  127 
Ala.  1. 

Legislature  has  a  right  to  commit  the 
liquor  traffic  to  counties  and  towns. — 
Sheppard  v.  Dowling,  127  Ala.  1. 

Statute  requiring  parties  claiming 
land  adversely  to  file  claim  is  not  uncon- 
stitutional.— Scales  v.  Doe  ex  dem.  Otts, 
127  Ala.  582. 

[Sec  37.]— 

In  Howard  v.  Ingersoll,  17  Ala.  780, 
the  supreme  court  of  Alabama  held  that 
the  boundary  line  between  Alabama  and 


Section  1.  The  boundaries  of 
this  state  are  established  and  de- 
clared to  be  as  follows,  that  is  to 
say:  Beginning  at  the  point 
where  the  thirty-first  degree  of 
north  latitude  crosses  the  Perdido 
river;  thence  east,  to  the  western 
boundary  line  of  the  State  of 
Georgia;  thence  along  said  line  to 
the  southern  boundary  line  of  the 
State  of  Tennessee;  thence  west, 
along  the  southern  boundary  line 
of  the  State  of  Tennessee,  cross- 
ing the  Tennessee  river,  and  on  to 
the  second  intersection  of  said 
river  by  said  line;  thence  up  said 
river  to  the  mouth  of  Big  Bear 


Georgia  was  low  water  mark  on  the  west 
side  of  Chattahoochie  river,  from  the 
Florida  line  to  the  great  bend  above  the 
mouth  of  Echee  creek.  On  appeal  to  the 
supreme  court  of  the  United  States,  the 
case  was  reversed,  the  supreme  court  of 
the  United  States  holding  that  it  was 
not  low  water  mark,  but  it  was  the  line 
which  was  washed  by  the  waters  of 
the  river  wherever  it  covers  the  bed  of 
the  river  within  its  banks — that  is,  to 
the  edge  of  the  river. — Howard  v.  Inger- 
soll, 13  How.  381. 

In  toe  case  of  Alabama  v.  Georgia, 
23  How.  505,  it  was  held  that  the  bed 
of  the  Chattahoochie  river  was  territory 
belonging  to  the  State  of  Georgia,  and 
that  the  bed  of  the  river  was  that  por- 
tion of  the  soil  alternately  covered  and 
left  bare  between  the  top  of  the  two 
banks  without  reference  to  overflows  or 
extreme  low  water,  and  where  the  west- 
ern bank  is  not  defined,  it  would  be  a 
line  up  the  west  side  of  the  river  made 
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mouth  of  Big  Bear  creek;  thence 
by  a  direct  line  to  the  northwest 
comer  of  Washington  county,  in 
this  state,  as  originally  formed; 
thence  southwardly,  along  the 
line  of  the  State  of  Mississippi, 
to  the  Gulf  of  Mexico;  thence 
eastwardly,  including  all  islands 
within  six  leagues  of  the  shore, 
to  the  Perdido  river;  thence  up 
the  said  river  to  the  beginning; 
provided,  that  the  limits  and  jur- 
isdiction of  this  state  shall  ex- 
tend to  and  include  any  other 
land  and  territory  hereafter  ac- 
quired, by  contract  or  agreement 
with  other  states  or  otherwise, 
although  such  land  and  territory 
are  not  included  within  the 
boundaries  hereinbefore  desig- 
nated. 

Sec.  38.  The  boundaries  of  the 
several  counties  of  this  state,  as 
they  now  exist,  are  hereby  rati- 
fied and  confirmed. 

Sec.  39.  The  legislature  may, 
by  a  vote  of  two-thirds  of  each 
house  thereof,  arrange  and  desig- 
nate boundaries  for  the  several 
counties  of  this  state,  which 
boundaries  shall  not  be  altered, 
except  by  a  like  vote;  but  no  new 
county  shall  be  formed  hereafter 
of  less  extent  than  six  hundred 


creek;  thence  by  a  direct  line  to 
the  northwest  corner  of  Washing- 
ton county,  in  this  state,  as  origi- 
nally formed;  thence  southerly, 
along  the  line  of  the  State  of 
Mississippi,  to  the  Gulf  of  Mexico; 
thence  eastwardly,  including  all 
islands  within  six  leagues  of  the 
shore,  to  the  Perdido  river;  thence 
up  the  said  river  to  the  beginning. 


Sec.  2.  The  boundaries  of  the 
several  counties  of  this  state,  as 
heretofore  established  by  law,  are 
hereby  ratified  and  confirmed. 
The  general  assembly  may,  by  a 
vote  of  two-thirds  of  both  houses 
thereof,  arrange  and  designate 
boundaries  for  the  several  coun- 
ties of  this  state,  which  bound- 
aries shall  not  be  altered,  except 
by  a  like  vote;  but  no  new  coun- 
ties shall  be  hereafter  formed  of 
less    extent    than    six    hundred 


by  the  average  and  mean  stage  of  the 
water,  but  by  the  contract  of  cession 
the  navigation  of  the  river  was  free  to 
both  states. 

[Sec  39.]— 

Where  an  amendment  is  made  to  bill 
providing  for  change  of  boundaries,  and 
the  record  does  not  show  what  the 
amendment  was,  it  will  be  presumed 
that  it  was  matter  which  did  not  require 
a  two-thirds  vote  of  the  house  in  which 
amendment  was  made. — Jackson  v. 
8tate.  131  Ala.  21. 


When  a  city  or  town  is  selected  as 
the  county  seat,  the  boundaries  of  such 
city  or  town  as  they  then  exist  become 
the  boundary  of  the  county  seat,  and 
this  is  true  of  the  courthouse  site.  The 
phrase  " courthouse  site"  as  used  in  the 
Constitution  cannot  be  held  to  mean 
the  precise  lot  of  ground  upon  which 
the  building  is  located. — Matkin  v.  Ma- 
rengo Co.,  134  Ala.  275. 

By  this  section  of  tae  Constitution  it 
was  intended  that  the  courthouse 
should  not  be  removed  from  the  town 
or  city  except  as  provided  in  this  sec- 
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square  miles,  and  no  existing 
county  shall  be  reduced  to  less 
than  six  hundred  square  miles; 
and  no  new  county  shall  be 
formed  unless  it  shall  contain  a 
sufficient  number. of  inhabitants 
to  entitle  it  to  one  representative 
under  the  ratio  of  representation 
existing  at  the  time  of  its  forma- 
tion, and  leave  the  county  or 
counties  from  which  it  is  taken 
with  the  required  number  of  in- 
habitants to  entitle  such  county 
or  counties,  each,  to  separate 
representation;  provided,  that 
out  of  the  counties  of  Henry, 
Dale,  and  Geneva  a  new  county 
of  less  than  six  hundred  square 
miles  may  be  formed  under  the 
provisions  of  this  article,  so  as 
to  leave  said  counties  of  Henry, 
Dale,  and  Geneva  with  not  less 
than  five  hundred  square  miles 
each,     (a) 

Sec.  40.  No  county  line  shall 
be  altered  or  changed,  or  in  the 
event  of  the  creation  of  new 
counties  shall  be  established,  so 
as  to  run  within  seven  miles  of 
the  county  courthouse  of  any  old 
county. 

Sec.  41.  No  courthouse  or 
county  site  shall  be  removed  (b) 
except  by  a  majority  vote  of  the 
qualified  electors  of  said  county, 
voting  at  an  election  held  for 
such  purpose,  and  when  an  elec- 
tion has  once  been  held  no  other 


square  miles;  and  no  existing 
county  shall  be  reduced  to  less 
extent  than  six  hundred  square 
miles,  and  no  new  county  shall  be 
formed  which  does  not  contain  a 
sufficient  number  of  inhabitants 
to  entitle  it  to  one  representative, 
under  the  ratio  of  representation 
existing  at  the  time  of  its  forma- 
tion, and  leave  the  county  or 
counties  from  which  it  is  taken 
with  the  required  number  of  in- 
habitants entitling  such  comity 
or  counties  to  separate  represen-, 
tation. 


tion;  it  was  not  intended  that  the  site 
within  such  city  or  town  could  not  be 
changed  or  the  courthouse  moved  to 
another  within  the  city. — Matkin  v.  Ma- 
rengo Co.,  134  Ala.  275. 

(a)  County  of  Houston  formed  there- 
from.— Acts    1903,   p.   44. 

(b)  See  Acts  1903,  p.  117. 


[Sea  41.]— 

Location  of  courthouse. — State  v.  Por- 
ter, 145  Ala.  541  (40  So.  144).  This  sec 
tion  inserted  in  response  to  public  senti- 
ment engendered  by  supposed  abase  of 
legislature. — Marengo  Co.  v.  Matkin,  134 
Ala.  280;  s.  c.  137  Ala.  155. 
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election  shall  be  held  for  such 
purpose  until  the  expiration  of 
four  years;  provided,  that  the 
county  site  of  Shelby  county 
shall  remain  at  Columbiana,  un- 
less removed  by  a  vote  of  the 
people,  as  provided  for  in  an  act 
entitled,  "An  act  to  provide  for 
the  permanent  location  of  the 
county  site  of  Shelby  county, 
Alabama,  by  a  vote  of  the  quali- 
fied electors  of  said  county,' '  ap- 
proved the  9th  day  of  February, 
1899,  and  the  act  amendatory 
thereof,  approved  the  20th  day  of 
February,  1899,  or  by  an  election 
held  under  the  provisions  of  this 
article. 


41 


AETICLE  m. 

DISTRIBUTION  OP  POWERS  OP  GOV- 
ERNMENT. 

Section  42.  The  powers  of  the 
government  of  the  State  of  Ala- 
bama shall  be  divided  into  three 
distinct  departments,  each  of 
which  shall  be  confided  to  a  sepa- 
rate body  of  magistracy,  to  wit: 


[Bee  42.]— 

The  separate  departments  of  the  gov- 
ernment for  the  exercise  of  the  legisla- 
tive, executive,  and  judicial  powers  are 
termed  checks  and  balances  of  the  re- 
publican form  of  government.  Upon 
judicial  action  there  is  the  legislative 
check  and  the  power  of  the  latter  to  pre- 
scribe rules  for  the  courts  and  to  restrict 
authority,  and  the  executive  check  upon 
the  judicial  to  refuse  to  enforce  judg- 
ments which  are  in  excess  of  the  juris- 
diction. Upon  the  executive  power  is 
the  legislative  check,  to  restrain  the 
action  of  the  former,  and  upon  it  is  the 
jodicial  check  of  the  power  to  punish 
the  executive  department  for  excess  of 
executive  authority.  While  the  legisla- 
tive department  had  a  check  upon  both 
the  executive  and  the  judicial  depart- 
ments in  the  power  to  impeach  the  mem- 
bers of  the  legislative  department  for 


ARTICLE  m. 

DISTRIBUTION  OF  POWERS  OF  GOV 
)        EENMENT. 

Section  1.  Tbe  powers  of  the 
government  of  the  State  of  Ala- 
bama shall  be  divided  into  three 
distinct  departments,  each  of 
which  shall  be  confided  to  a  sep- 
arate body  of  magistry,  to  wit: 


illegal  or  oppressive  actions,  or  failure 
to  perform  official  duties,  or  in  refusing 
to  execute  the  legislative  enactments. — 
Cooley  Const.   Lim.   44. 

Distribution  of  powers. — Ex  parte 
Screws,  49  Ala.  57;  Scott  v.  Strobach, 
49  Ala.  477;  Pox  v.  McDonald,  101 
Ala.  51. 

Legislative  Power. — 

Legislature  exclusive  judge  of  what 
is  a  public  use. — Sadler  v.  Langham,  34 
Ala.  311. 

Controls  domestic  affairs  of  the  state. 
— Ex  parte  Norton,  44  Ala.  177. 

Determines  who  are  its  members. — Ex 
parte  Screws,  49  Ala.  57;  Scott  v.  Stro- 
bach, 49  Ala.  477. 

May  remove  administration  of  estate 
to  another  county  without  invading  the 
judiciary. — Wright  v.  Ware,  50  Ala.  549. 

And  transfer  a  cause  to  another  court 
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Those  which  are  legislative,  to 
one;  those  which  are  executive, 
to  another;  and  those  which  are 
judicial,  to  another, 

of  coordinate  jurisdiction^— Ex  parte 
Hickey,  52  Ala.  228. 

And  compromise  and 'settle  past  due 
taxes. — Tallassee  Mig.  Co.  v.  Glenn,  50 
Ala.  489. 

And  require  a  license  or  certificate  of 
fitness  of  locomotive  engineers. — Mc- 
Donald v.  State,  81  Ala.  279;  N.  C.  & 
St.  L.  By.  Co.  v.  State,  83  Ala.  71  (af- 
firmed 128  J.  S.  96) ;  Smith  v.  State,  85 
Ala.  341  (affirmed  124  U.  S.  465);  Bald- 
win v.  State,  85  Ala.  619. 

And  empower  administrator  to  sell 
lands  to  pay  debts. — Holman  v.  Bank 
of  Norfolk,  12  Ala.  369. 

And  regulate  civil  procedure,  allowing 
real  party  in  interest  to  intervene. — 
Perry  v.  Cobaniss,  70  Ala.  253. 

And  declare  that  only  certain  of  the 
state's  liabilities  shall  be  adjusted  on 
a  given  basis.— State  v.  Cobb,  64  Ala, 
127. 

Extent  of  power  to  pass  special  laws 
for  the  sale  of  the  property  of  minors, 
deceased  persons,  etc. — Chappell  v.  Will- 
iamson, 49  Ala.  153;  Todd  v.  Flournoy, 
56  Ala.  99;  Watson  v.  Oates,  58  Ala. 
647;  Tindal  v.  Drake,  .60  Ala.  170;  Bruce 
v.  Bradshaw,  69  Ala.  360;  Munford  v. 
Pearce,  70  Aia.  452. 

Cannot  declare,  in  opposition  to  es- 
tablished procedure,  that  no  appeal  shall 
be  discontinued  except  on  motion. — 
Carleton  v.  Goodwin,  41  Ala.  153. 

Nor  that  conveyance  already  executed 
is  invalid  because  not  according  to 
forms  then  prescribed. — Ala.  L.  I.  &  T. 
Co.  v.  Boykin,  38  Ala.  510. 

Nor  declare  certain  judgments  void. — 
Sanders  v.  Cabaniss,  43  Ala.  173; 
Weaver  v.  Lapsley,  43  Ala.  224.  But 
see  Ex  parte  Bibb,  44  Ala.  140;  Ex  parte 
Norton,  44  Ala.  177. 

Nor  authorize  commissioners  to  treat 
a  sale  as  rescinded  under  certain  condi- 
tions.— Hardy  v.  Bank,  15  Ala.  722.* 

Nor  remit  fines. — Haley  v.  Clark,  26 
Ala.  439. 

But  may  remit  penalty  for  failure  to 
pay  taxes. — M.  &  G.  R.  Co.  v.  Peebles, 
47  Ala.  317. 

And  cure  defects  in  the  organization 
of    private    corporations. — C.    A.    &    M. 


Those  which  are  legislative,  to 
one;  those  which  are  executive,  to 
another;  and  those  which  are 
judicial,  to  another. 

Ass'n  v.  Ala.  Gold  Life  Ins.  Co.,  70  Ala. 
120. 

And  exercise  certain  powers  of  for- 
feiture.—M.  &  O.  B.  Co.  v.  State,  29  Ala. 
573. 

And  bind  the  state  by  contract. — T. 
&  C.  B.  Co.  v.  Moore,  36  Ala.  371;  State 
v.  Cobb,  64  Ala.  127. 

And  establish  rules  of  evidence  within 
constitutional  limitations. — Stoudenmire 
v.  Brown,  48  Ala.  C99. 

As  to  delegation  of  power,  see  Art. 
IV,  §  1,  and  Art.  XI,  Const.  1875. 

Executive  Power. — 

Power  of  appointment  is  given,  not 
inherent. — Fox  v.  McDonald,  101  Ala.  51. 

Governor  has  no  general  authority  to 
contract  in  the  name  of  the  state. — State 
v.  Cobb,  64  Ala.  127. 

Must  contorm  to  legislative  will.— Ex 
parte  Screws,  49  Ala.  57. 

Law  prohibiting  distillation  of  grain 
except  under  the  direction  of  the  gov- 
ernor is  no  invasion  of  legislative  func- 
tions.— Ingram  v.  State,  39  Ala.  247. 

Governor  alone  has  power  to  remit 
fines. — Haley  v.  Clark,  26  Ala.  439. 

Mandamus  lies  to  compel  governor  to 
exercise  ministerial  functions. — T.  &  C. 
B.  Co.  v.  Moore,  36  Ala.  371.  Doubted 
in  State  v.  Cobb,  64  Ala.  127;  Higdon 
v.  Jelks,  138  Ala.  115;  Chisholm  v.  Me- 
Gehee,  41  Ala.  197. 

Judicial  Power. — 

Judiciary  declares  what  the  law  is, 
legislature  what  it  shall  be. — Ala.  L.  & 
I.  Co.  v.  Boykin,  38  Ala.  510.  The  for- 
feiture of  a  charter  is  the  province  of 
the  courts. — M.  &  O.  B.  Co.  v.  State,  29 
Ala.  573. 

Trial  of  the  constitutional  qualifica- 
tions of  a  judge  elected  by  the  legisla- 
ture is  judicial,  not  political. — State  v. 
Porter,  1  Ala.  688  (overruling  State  v. 
Paul,  5  Stew.  &  Port.  40). 

Cannot  control  the  speaker  of  the 
house  in  the  exercise  of  his  functions. — 
Ex  parte  Echols,  39  Ala.  698. 

Will  not  condemn  legislative  construc- 
tion of  a  contract  unless  clearly  wrong. 
—Ex  parte  8.  &  G.  B.  Co.,  45  Ala.  696. 

Can  only  interfere  to  control  legisla- 
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1901.— Section  43. 

Sec  43.  In  the  government  of 
this  state,  except  in  the  instances 
in  this  Constitution  hereinafter 
expressly  directed  or  permitted, 
the  legislative  department  shall 
never  exercise  the  executive  and 
judicial  powers,  or  either  of 
them;  the  executive  shall  never 
exercise  the  legislative  and  judi- 
cial powers,  or  either  of  them; 
the  judicial  shall  never  exercise 
the  legislative  and  executive 
powers,  or  either  of  them;  to  the 
end  that  it  may  be  a  government 
of  laws  and  not  of  men. 


1876.— -Article  HI. 

.  Sec.  2.  No  person,  or  collection 
of  persons,  being  of  one  of  those 
departments,  shall  exercise  any 
power  properly  belonging  to 
either  of  the  others,  except  in  the 
instances  hereinafter  expressly 
directed  or  permitted. 


tive  mistakes  when  they  involve  a  dis- 
regard of  some  constitutional  limita- 
tions; cannot  interfere  with  the  execu- 
tive except  as  to  purely  ministerial 
duties.— Ex  parte  8crews,  49  Ala.  57; 
Scott  v.  Strobach,  49  Ala.  477. 

The  Constitution  does  not  inhibit 
retrospective  legislation,  yet  it  does  not 
authorize  expository  statutes;  to  declare 
what  the  law  is,  is  a  judicial  power;  to 
declare  what  the  law  shall  be,  is  legisla- 
te.—Lindsay  v.  TJ.  S.  Co.,  120  Ala.  156. 

The  legislature  has  no  authority  to 
direct  the  judiciary  how  to  interpret 
the  law.— Lindsay  v.  TJ.  S.  Co.,  120  Ala. 
156;  Carlton  v.  Goodwin,  41  Ala.  153; 
Ins.  Co.  v.  Boykin,  38  Ala.  110. 

[gte.43.]— 

The  legislature  has  no  power  to  dic- 
tate to  the  judiciary  how  a  law  shall 
bt  construed. — Lindsay  v.  IT.  S.  Ass'n, 
120  Ala.  156. 

The  legislature  may  authorize  the  non- 
resident personal  representative  to  sell 
lands  of  an  estate  in  Alabama. — Holman 
v.  Bank,  12  Ala.  369. 

Under  prior  Constitutions  the  legisla- 
tors could  authorize  the  sale  of  lands. — 
Watson  v.  Oates,  58  Ala.  647. 

The  legislature  cannot  provide  for  the 
letting  aside  of  judgments,  this  is  judi- 
cial in  its  province. — Sanders  v.  Ca- 
baaiss,  43  Ala.  173. 

The  legislature  may  provide  for  the 
rtnoval  of  administrations  from  one 
•ooaty  to  another. — Van  Hoose  v.  Bush, 


54  Ala.  342;  Wright  v.  Ware,  50  Ala. 
549. 

It  is  not  a  judicial  power  to  provide 
for  the  removal  of  causes. — Ex  parte 
Hickey,  52  Ala.  228. 

Whether  a  contract  can  be  rescinded 
or  not  is  a  judicial  question  and  not 
legislative. — Hardy  v.  Branch  Bank,  15 
Ala.  722. 

The  legislature  may  appoint  a  trustee 
to  execute  a  trust  created  by  deed. — 
Tindall  v.  Drake,  60  Ala.  170.  * 

The  legislature  cannot  remit  fines  and 
forfeitures;  this  is  confided  to  the  gov- 
ernor.—Haley  v.  Clark,  26  Ala.  439. 

The  legislature  may  authorize  the 
coroner  to  fill  the  office  of  sheriff  tem- 
porarily.— State  v.  Monk,  3  Ala.  415. 

The  legislature  may  provide  for  the 
governor  to  authorize  the  distillation  of 
grain  into  spirituous  liquors. — Ingram  v. 
State,  39  Ala.  247. 

The  legislature  may  authorize  counties 
to  establish  stock  law  districts. — StanfiU 
v.  Dallas  Co.,  80  Ala.  287;  Dunn  v.  Wil- 
cox, 85  Ala.  144. 

The  legislature  cannot  delegate  taxing 
power  to  school  districts. — Schultes  v. 
Eberly,  82  Ala.  242. 

The  authority  to  delegate  taxing 
power  must  be  clear  and  unequivocal. — 
Baldwin  v.  City  Council,  53  Ala.  437. 

The  legislature  may  change  county 
sites  at  pleasure. — Ex  parte  Hill,  40  Ala. 
121;  Clark  v.  Jack,  60  Ala.  271.  Consti- 
tution of  1901  changes  this  provision. 
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LEGISLATIVE  DEPARTMENT.  LEGISLATIVE  DEPARTMENT. 

Section    44.     The    legislative        Section  1.  The  legislative  power 


[Sec.  44.]— 

The  American  legislatures  only  exer- 
cise a  certain  portion  of  the  sovereign 
power;  the  absolute  sovereignty  is  in  the 
people,  while  the  British  legislature  is 
the  sovereign  power,  and  is  above  the 
Constitution,  molds  and  modifies  it  as 
the  needs  of  the  time  may  require,  but 
in  America  such  a  thing  as  unlimited 
power  in  any  department  is  unknown. 
The  American  legislature  may  exercise 
legislative  power  which  the  parliament 
of  Great  Britain  wields  except  in  so  far 
as  it  is  restricted  by  the  Constitution  of 
the  United  States  or  the  state  Constitu- 
tion. The  whole  law-making  power  of 
the  State  is  committed  to  the  legislature, 
except  where  the  power  is  expressly  or 
impliedly  withheld  by  the  Constitution, 
therefore  when  we  come  to  inquire 
whether  a  statute  is  constitutional,  it  is 
for  those  who  question  its  validity  to 
show  that  it  is  invalid,  but  it  is  not 
necessary  that  legislative  power  as  to 
a  gfren  subject  must  be  expressly  in- 
hibited, it  may  be  by  implication. 
Every  positive  direction  contains  an  im- 
plication against  the  contrary,  and 
every  form  of  government,  the  grant  of 
legislative  power  itself;  the  organiza- 
tion oi  executive  and  judicial  depart- 
ments creates  an  implied  limitation  upon 
the  law-making  power. — Cooley  Const. 
Lim.  106,  107;  People  v.  Draper,  15 
N.  Y.,  532. 

The  Constitution  is  a  limitation,  not 
a  grant  of  power;  legislative  power  is 
unlimited  except  as  restrained  by  state 
or  federal  Constitution. — Ex  parte  Dor- 
sey,  7  Port.  293;  State  v.  Beid,  1  Ala. 
612;  Ex  parte  Pickett,  24  Ala.  91;  Stein 
v.  Mayor,  24  Ala.  591;  Noles  v.  State, 
26  Ala.  31;  Dorman  v.  State,  34  Ala. 
216;  Ingram  v.  State,  39  Ala.  249;  A. 
&  P.  B.  Co.  v.  Burkett,  42  Ala.  83;  Gun- 
ter  v.  Dale  Co.,  44  Ala.  639;  Ex  parte 
S.  &  G.  B.  Co.,  45  Ala.  696;  Wright  v. 
Ware,  50  Ala.  549;  Board  of  Be  venue 
v.  Barber,  53  Ala.  589;  Irwin  v.  Mayor, 
57  Ala.  6;  Harrison  v.  Grady,  57  Ala.  49; 
Williams  v.  State,  61  Ala.  33;  Davis  v. 
State,  68  Ala.  58;  Central  A.  &  M.  Ass'n 
v.  Ala.  Gold  Life  Ins.  Co.,  70  Ala.  120; 
Van  Hook  v.  Selma,  70  Ala.  361;  Man- 
gan  v.  State,  76  Ala.  60;  Moog  v.  Ran- 


dolph, 77  Ala.  597;  Ex  parte  Lnsk,  82 
Ala.  519;  Schultes  v.  Eberly,  82  Ala. 
242;  Hare  v.  Kennerly,  83  Ala.  608; 
Mayor  v.  Klein,  89  Ala.  461;  Johnson  v. 
State,  91  Ala.  70;  State  v.  Melvin,  95 
Ala.  176;  Jones  v.  Jones,  95  Ala.  443; 
Adams  v.  Creen,  100  Ala.  218;  Smith  v. 
Boutwell,  101  Ala.  373;  Pox  v.  McDon 
aid,  101  Ala.  51;  Ex  parte  Sikes,  102 
Ala.  173. 

Legislative  Powers. — 

The  presumption  is  that  power  has  not 
been  exceeded. — State  v.  Rogers,  107 
Ala.  444. 

The  Constitution  does  not  inhibit 
retrospective  legislation,  yet  it  does  not 
authorize  expository  statutes;  to  declare 
what  the  law  is,  is  a  judicial  power;  to 
declare  what  the  law  shall  be  is  legisla- 
tive.— Lindsay  v.  TJ.  S.  Co.,  120  Ala.  156. 

The  legislature  has  no  authority  to 
direct  the  judiciary  how  to  interpret  the 
law. — Lindsay  v.  TJ.  S.  Co.,  120  Ala.  156; 
Carlton  v.  Goodwin,  41  Ala.  153;  Ins. 
Co.  v.  Boy  kin,  38  Ala.  110. 

The  legislature  cannot  authorize  com- 
missioners to  suspend  or  discontinue  a 
law  or  to  determine  what  police  regula- 
tions shall  or  shall  not  obtain  in  a 
county.— Mitchell  v.  State,  134  Ala.  392. 

The  legislature  may  make  it  a  crime 
for  a  person  to  obtain  board  or  lodging 
by  means  of  fraud  or  misrepresenta 
tion. — Cbauncey  v.  State,  130  Ala.  71: 
Ex  parte  King,  102  Ala.  182. 

The  legislature  may  make  a  law  to 

take   effect   upon   the   happening    of   a 

future  event,  and  may  delegate  to  the 

officer  the  power  of  determining  when 

I       such  event  happens. — Hand  v.  Staple  ton. 

j       135  Ala.  156. 

The  legislature  may  either  extend  the 
period  of  the  statute  of  limitations  or 
strike  them  down  entirely,  provided  it 
I       does  not  destroy  vested  rights. — Scales 
v.  Otts,  127  Ala.  582. 

The  Constitution  is  the  only  limitation 
upon  the  legislative  power;  aside  from 
these  limitations  in  the  state  and  federal 
Constitutions,  the  power  of  the  legisla- 
ture has  no  bounds,  it  is  as  plenary  as 
that  of  the  British  parliament. — Shep- 
pard  v.  Dowling,  127  Ala.  6. 

Linder   the   Constitution   of  1875    the 
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removal  of  a  courthouse  was  one  of 
recognized  legislative  powers;  the  Con- 
stitution of  1901  now  provides  the  man- 
ner of  its  removal. — State  ex  rel  Porter 
v.  Crook,  126  Ala.  600. 

A  statute  to  prevent  live  stock  from 
miming  at  large  is  not  an  unreasonable 
exercise  of  legislative  power. — Shehane 
v.  Bailey,  110  Ala.  308. 

A  statute  making  it  a  legal  duty  to 
perform  a  moral  duty  and  imposing  a 
penalty  for  failure,  such  as  requiring 
mortgagee  to  satisfy  mortgage  on  record 
is  not  unconstitutional. — Gay  v.  Rogers, 
109  Ala.  624. 

The  legislature  cannot  revive  void  acts 
tf  the  municipalities  if  it  could  not 
authorize  such  originally. — Hewlett  v. 
Camp,  115  Ala.  499. 

The  legislature  may  prohibit  the  prac- 
tice of  medicine  without  a  license,  and 
require  lawyers  to  pay  a  revenue  license. 
-Cousins  v.  State,  50  Ala.  113;  Goid- 
thwaite's  case,  50  Ala.  486. 

The  legislature  may  prohibit  nawking 
or  peddling.— Shelton  v.  Mobile,  30  Ala. 
540. 

'rhe  legislature  cannot  take  away 
vested  rights. — Coosa  Co.  v.  Barclay,  30 
Ala.  120. 

A  statute  cannot  derogate  a  vested 
right— Aldridge  v.  Tuscumbia  Co.,  2 
Stew,  ft  Port.  199. 

The  legislature  may  repeal  exemptions 
from  public  service. — Ex  parte  Tate,  39 
Ala.  254. 

Exemptions  from  jury  or  road  duty 
any  be  repealed. — Dunlap  v.  State,  76 
Ala.  460. 

The  legislature  can  prescribe  rules  for 
the  execution  of  wills. — Hoffman  v.  Hoff- 
nan,  26  Ala.  535. 

The  legislature  may  authorize  settle- 
ments of  insolvent  estates. — Weaver  v. 
Weaver,  23  Ala.  789. 

The  legislature  cannot  make  certain 
documents  conclusive  evidence. — Stoud- 
ewnire  v.  Brown,  48  Ala.  699;  Doe  v. 
Minge,  56  Ala.  121. 

The  legislature  cannot  create  a  cause 
of  action  out  of  a  past  transaction  if  it 
tid  not  exist  before. — Coosa  Co.  v.  Bar- 
«ay,  30  Ala.  i20;  Pail  v.  Pressley,  50 
Ala.  342. 

Legislature  may  prohibit  dealing  in 
*tton  in  the  seed  in  particular  locali- 
ties and  during  certain  hours  of  the 
%.- Hangan  v.  State,  76  Ala.  60. 


May  require  license  of  locomotive  en- 
gineers.— McDonald  v.  State,  81  Ala. 
279;  N.  C.  &  St.  L.  B.  Co.  v.  State,  83 
Ala.  71  (affirmed,  128  U.  S.  96);  Smith 
v.  State,  85  Ala.  341  (affirmed,  124  U. 
S.  465);  Baldwin  v.  State,  85  Ala.  619. 

And  of  a  physician. — Brooks  v.  State, 
88  Ala.  122. 

And  of  a  lawyer. — Cousins  v.  State,  50 
Ala.  113. 

And  of  a  dealer  in  fertilizers;  requir- 
ing sacks  to  be  tagged  also. — Steiner  v. 
Bay,  84  Ala.  93;  Brown  v.  Adair,  104 
Ala.  652. 

May  require  a  railroad  to  erect  cattle 
guards. — B.  M.  B.  Co.  v.  Parsons,  100 
Ala.  662. 

May  require  railroad  employes  to  be 
examined  for  color  blindness. — L.  &  N. 
B.  Co.  v.  Baldwin,  85  Ala.  619;  N.  C.  & 
St.  L.  B.  Co.  v.  State,  83  Ala.  71  (af- 
firmed, 128  U.  S.  96). 

Power  to  pass  special  laws  applicable 
to  one  or  more  designated  counties  or 
localities. — Holman  v.  Bank  of  Norfolk, 
12  Ala.  369;  Coltart  v.  Allen,  40  Ala. 
155;  Chappell  v.  Williamson,  49  Ala. 
153;  Wright  v.  Ware,  50  Ala.  549;  Ex 
parte  Rickey,  52  Ala.  228;  Van  Hoose 
v.  Bush,  54  Ala,  342;  Todd  v.  Flournoy, 
56  Ala.  99;  Watson  v.  Oates,  58  Ala.  647; 
Tindall  v.  Drake,  60  Ala.  170;  Bruce  v. 
Bradshaw,  69  Ala.  360;  Munford  v. 
Pearce,  70  Ala.  452;  Stanfill  v.  Dallas 
Co.,  80  Ala.  287;  Dunn  v.  Wilcox  Co.,  85 
Ala.  144;  McGraw  v.  Co.  Commrs.,  89 
Ala.  407;  Spigener  v.  Beeves,  104  Ala. 
437. 

To  pass  "stock  laws." — Stanfill  v. 
Dallas  Co.,  80  Ala.  287;  Spigener  v. 
Reeves,  104  Ala.  437. 

To  pass  special  laws  authorizing  sales 
of  property  of  infants,  transfer  of  ad- 
ministration, etc. — Holman  v.  Bank  of 
Norfolk,  12  Ala.  369;  Coltart  v.  Allen, 
40  Ala.  155;  Campbell  v.  Williamson,  49 
Ala.  153;  Wright  v.  Ware,  50  Ala.  549; 
Ex  parte  Hickey,  52  Ala.  228;  Van 
Hoose  v.  Bush,  54  Ala.  342;  Todd  v. 
Flournoy,  56  Ala.  99;  Watson  v.  Oates, 
58  Ala.  647;  Tindall  v.  Drake,  60  Ala. 
170;  Bruce  v.  Bradshaw,  69  Ala.  360; 
Munford  v.  Pearce,  70  Ala.  452.  (Ai  to 
power  since  adoption  of  the  Constitu- 
tions of  1875  and  1901,  see  Art.  IV,  Sec. 
23.) 

To  provide  for  the  removal  of  court- 
house.— Ex  parte  Hill,  40  Ala.  121. 
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To  dispense  with  formalities  required 
by  incorporation  laws. — Central  A.  &  M. 
Ass'n  v.  Ala.  Gold  Life  Ins.  Co.,  70  Ala. 
120. 

To  authorize  grant  of  new  trials. — 
Ex  parte  Norton,  44  Ala.  177. 

To  provide  for  the  punishment  of  of- 
fense partly  perpetrated  without  the 
state. — Green  v.  State,  66  Ala.  40. 

To  change  the  garnishment  law  at 
pleasure. — Adams  v.  Creen,  100  Ala. 
218. 

To  exclude  or  impose  restrictions  on 
foreign  corporations. — Noble  v.  Mitch- 
ell, 100  Ala.  519  (affirmed,  164  U.  S. 
367).    See  Art.  XIV,  §  4. 

To  control  fine  and  forfeiture  fund. — 
Herr  v.  Seymour,  76  Ala.  270;  Sessions 
v.  Boykin,  78  Ala.  328;  Brown  v.  Par- 
ris,  93  Ala.  314;  Harold  v.  Herrington, 
95  Ala.  395. 

To  elect  a  county  solicitor  to  perform 
duties  of,  and  to  the  exclusion  of  the 
circuit  solicitor. — Ex  parte  Lusk,  82  Ala. 
519. 

To  bind  the  state  by  contract.— T.  & 
C.  B.  Co.  v.  Moore,  36  Ala.  371;  State 
v.  Cobb,  64  Ala.  127. 

To  regulate  occupations  and  busi- 
nesses of  all  kind;  but  all  members  of 
a  particular  class  must  be  equally 
amenable  to  the  regulations. — Mayor  v. 
Yuille,  3  Ala.  137;   Ex  parte  Marshall, 

64  Ala.  266;  S.  &  N.  B.  Co.  v.  Morris, 

65  Ala.  193;  Smith  v.  L.  &  N.  B.  Co., 
75  Ala.  449;  Harrison  v.  Jones,  80  Ala. 
412;  McDonald  v.  State,  81  Ala.  279; 
Carter  v.  Coleman,  84  Ala.  256;  L.  & 
N.  B.  Co.  v.  Baldwin,  85  Ala.  619; 
Youngblood  v.  B.  T.  &  8.  Co.,  95  Ala. 
521. 

Legislative  power  cannot  be  delegated 
except  to  counties  and  municipal  cor- 
porations to  a  limited  extent. — Clark  v. 
Mobile,  67  Ala.  217;  Schultes  v.  Eberly, 
82  Ala.  242;  Dunn  v.  Wilcox  (Jo.,  85  Ala. 
144. 

The  Following  Are  Police  Powers— 

The  police  power  of  the  state  em- 
braces the  whole  system  of  internal  reg- 
ulation by  which  the  state  preserves 
order,  prevents  crime,  and  establishes 
intercourse  with  citizens,  and  main- 
tains good  manners  and  prevents  con- 
flict or  rights  and  uninterrupted  enjoy- 
ment   of    the    personal    and    property 


rights   of   the   citizens.    Bentham  says     \ 
that  the  police  power  may  be  divided 
into  eight  branches;  first,  police  for  the 
prevention    of    offenses;    second,   police 
for  the  prevention  of  calamities;  third, 
police   for   the   prevention   of  epidemic 
diseases;    fourth,    police    for    charity; 
fifth,  police  for  interior  communication; 
sixth,   police    for    public    amusements; 
seventh,  police  for  recent  intelligence; 
eighth,     police     for     registration.    All 
property  and  rights  of  the  citizen  are 
held    subject    to     the    general    regula- 
tion   necessary    to     the     public     good 
and  welfare.    Police  power  is  the  power 
of  the  legislature  to  retain  and  estab- 
lish   wholesome    and    reasonable    laws 
which  the  legislature  may  judge  to  be 
for   the  common   good   and  welfare  of 
the  state  and  of  the  people,  which  are 
not  in  violation  of  the  Constitution.    It 
is  the  power  of  the  state  to  protect  the 
lives,  limbs,  health,  and  comfort  of  all 
persons;  it  is  the  power  to  enforce  the 
maxim,  "sic  utere  tuo,  ut  alienum  non 
laedas."    The    police    power   rests   pri- 
marily  with    the   states,  and    not    with 
the    federal    government;     the    federal 
government  can  only  see  that  the  states 
do  not  violate  the  Federal  Constitution 
which    forbids   the   states   under    cover 
of   police   power   to  invade   the    sphere 
of   national    sovereignty;    for   instance, 
the    Federal    Constitution    forbids    the 
states   passing  any   law   impairing    the 
obligation  of  contracts,  hence  the  state, 
under  cover  of  police  power,  could  not 
pass  a  law  that  would  violate  the  obli- 
gation of  contract,  nor  could  the   state 
enact  a  law  which  would  interfere  with 
interstate   commerce,  because  such    law 
would  be   in   violation   of   the   Federal 
Constitution.    A  state  may,  in  the  exer- 
cise of  police  powers,  require   railroad 
companies    to    fence    their    tracks,    and 
may  also  regulate  the  grade  of  railways, 
and  require  railroads  to  ring  bells   and 
blow    whistles    on    approaching    public 
crossings  or  abrupt  curves  in  their  right 
of  way. — Cooley  Const.  Lim.  706—717. 

The  state  may  provide  for  the  de- 
struction of  private  property  to  prevent 
the  spread  of  fire,  or  the  ravages  of 
disease  and  pestilence,  or  the  advance  of 
a  hostile  army,  or  any  other  great  pub- 
lic calamity.— -Cooley  Const.  Lim.  740; 
Saltpetre  case,   12   Coke,   13;   N.    Y.    v. 
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Lord,  18  Wend.  126;  Sorocco  v.  Geary,  3 
CaL  69;  Print  Works  v.  Lawrence,  21 
N.  J.  248. 

A  corporation  can  be  subjected  to  a 
regulation  which  would  not  be  appli- 
cable to  an  individual  under  like  cir- 
cumstance. The  right  of  public  super- 
vision and  control  over  highways  results 
from  the  power  and  duty  of  the  state 
to  provide  for  and  to  preserve  them. 
This  right  is  undenied  as  to  ordinary 
highways,  but  it  is  denied  by  many 
that  the  right  exists  as  to  railways  built 
and  owned  by  private  corporations.  A 
railroad  is* public  in  part  and  private  in 
part;  it  is  public  in  that  it  may  exer- 
cise the  right  of  eminent  .domain;  the 
state  cannot  confer  that  right  upon  pri- 
vate interest  or  private  citizens  for 
private  purposes.  A  railroad  from  its 
very  nature  is  an  improved  highway  or 
means  of  rapid  transportation,  and  the 
fact  that  its  ownership  is  private  does 
not  change  this  public  character.  As  to 
the  stockholders  of  a  railroad  corpora- 
tion, the  property  in  the  road  is  private 
property,  yet  it  is  subject  to  the  lawful 
reserved  rignts  of  the  public,  and  over 
the  railroad  as  a  highway,  and  in  its 
relation  to  the  public,  the  state  has 
supervision  and  control,  but  over  the 
rights  of  the  stockholders,  so  far  as 
their  private  rights  in  and  to  the  prop- 
erty, the  state  has  no  greater  power 
than  over  that  of  the  private  rights  of 
anj  other  individual. — Tiedeman's  Lim. 
Pol.  Pow.  596. 

Bailroads  may  be  required  to  fence 
their  tracks,  and  the  law  may  regulate 
the  speed  or  the  kind  and  number  of 
tracks  to  be  used.  It  may  regulate  the 
grades  of  railways,  and  may  make  regu- 
lations to  secure  fair  and  impartial  car- 
riage of  all  persons  and  property,  and 
they  may  also  be  required  to  draw  the 
ears  of  other  railroad  companies  as  well 
as  their  own,  and  the  legislature  may 
provide  for  the  general  supervision  of 
the  railroads  'by  commissioners,  ap- 
pointed by  the  state  and  given  full 
power  to  make  inspection  of  the  work- 
ing and  management  of  the  railroads. — 
B.  B.  Co.  v.  Portland  R.  R.  Co.,  63  Me. 
269  (18  Am.  Rep.  208). 

The  state  may  provide  for  the  appre- 
hension of  suspicious  characters,  those 
who  are  habitual  drunkards,  those 
whose  photographs  have  a  place  in  the 


rogue's  gallery,  common  street  beggars, 
common  prostitutes,  habitual  disturbers 
of  the  peace,  known  pickpockets,  gam- 
blers, burglars,  thieves,  watch  stuffers, 
those  who  practice  tricks  or  games  or 
devices  to  swindle,  and  all  suspicious 
persons  who  cannot  give  a  reasonable 
account  of  themselves. — Morgan  v. 
Nolte,  37  Ohio  23  (41  Am.  Rep.  485); 
Byers  v.  Commonwealth,  42  Pa.  96; 
World  v.  State,  50  Md.  54;  Tiedeman's 
Lim.  Pol.  Pow.  125. 

At  common  law  a  common  scold  and 
common  barrator  were  indictable.  The 
English  statutes  authorize  summary  pro- 
ceedings against  idlers,  vagabonds, 
rogues,  and  disorderly  persons. — Steph- 
ens' Digest  of  Crim.  Law,  193;  Tiede- 
man's Lim.  Pol.  Pow.  126,  127. 

Liberty  means  the  right  to  use  one's 
faculties  in  all  lawful  ways,  to  live  and 
work  when  and  as  he  pleases,  to  pursue 
any  lawful  calling  or  avocation,  pro- 
vided he  thereby  injures  neither  the 
public  nor  another. — People  v.  Marx,  99 
N.  Y.  377;  Slaughterhouse  cases,  16 
•Wall.  106. 

Statutes  regulating  the  practice  of 
medicine  are  valid  exercises  of  the  po- 
lice power.— Bragg  v.  State,  134  Ala. 
165;  Brooks  v.  State,  88  Ala.  122;  Bell 
v.  State,  104  Ala.  79;  Nicholson  v.  State, 
100  Ala.  132. 

An  act  to  establish,  maintain,  and 
regulate  and  make  efficient  a  dispensary, 
etc.,  and  a  branch  thereof  in  the  town 
of  F,  and  to  provide  for  the  issuance  of 
liquor  license  was  held  valid  and  not  to 
embrace  but  one  subject  in  its  title. — 
Mitchell  v.  State,  143  Ala.  392. 

Restrictions  may  be  imposed  on  the 
sale  of  intoxicants  in  respect  to  quan- 
tity and  purchasers. — Lodano  v.  State, 
25  Ala.  64. 

And  it  may  be  regulated  or  prohibited 
in  particular  districts. — Harrison  v. 
Gordy,  57  Ala.  49;  Harrison  v.  State, 
91  Al%>  62;  Ex  parte  Sikes,  102  Ala.  173. 

But  the  importation  from  another 
state,  and  sale  in  original  packages 
cannot  be  interfered  with  by  state. — 
Keith  v.  State,  91  Ala.  2;  Rion  v.  State, 
91  Ala.  2;  Harrison  v.  State,  91  Ala.  62. 

Distillation  of  spirits,  except  under 
direction  of  the  governor,  may  be  pro- 
hibited.— Ingram  v.  State,  39  Ala.  247. 

Sale  and  manufacture  of  oleomarga 
rine. — Cook   v.    State,    110    Ala.   40. 
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The  right  to  license  and  control  the 
practice  of  medicine. — Bell  v.  State,  104 
Ala.  79.  • 

To  regulate  and  prohibit  markets,  sale 
of  meats. — Ex  parte  Bird,  84  Ala.  19. 

To  regulate  sale  of  fertilizers. — 
Steiner  v.  Bay,  84  Ala.  93. 

To  require  engineers  to  be  examined 
as  to  color  blindness. — 81  Ala.  279. 

To  require  railroads  to  fence  their 
right  of  way. — Parsons'  case,  100  Ala. 
065. 

To  license  trades  and  employments. — 
Van  Hook  v.  Selma,  70  Ala.  361. 

Police  powers  embrace  the  protection 
of  the  lives,  health  and  property  of  the 
citizens,  the  maintenance  of  good  order, 
and  the  preservation  of  public  morals. — 
100  Ala.  665;  70  Ala.  361;  97  U.  8.  25. 

The  legislature  cannot  authorize  com- 
missioners to  suspend  or  discontinue  a 
law  or  to  determine  what  police  regula- 
tions shall  or  shall  not  obtain  in  a 
county. — Mitchell  v.  State,  134  Ala.  392. 

Powers,  Delegation  of-— 

For  the  same  reason  that  the  legisla- 
ture cannot  delegate  its  law-making 
power,  one  legislature  cannot  bind  sub- 
sequent ones  by  enacting  laws  which 
shall  be  irrepealable. — If  it  could  do 
this,  it  would  change  the  Constitution 
from  which  it  derives  its  authority. — 
Cooley  Const.  Lim.  149;  Wall  v.  State, 
23  Ind.  150. 

There  are  some  limitations  upon  legis- 
lative power  which  spring  from  the 
very  nature  of  the  tree  government,  and 
which  are  not  specifically  prescribed  by 
the  Constitution,  but  if  the  power 
which  is  exercised  is  legislative  in  its 
character,  then  the  courts  can  enforce 
only  those  limitations  that  the  Consti- 
tution itself  can  apply. — State  v.  Mc- 
Can,  21  Ohio  St.  198;  Adams  v.  Howe, 
14  Miss.  340;  B.C.,  7  Am.  Dec.  216. 

While  the  legislature  can  deejare  cer- 
tain documents  or  acts  prima  facie  evi- 
dence, it  is  not  the  province  of  the 
legislature  to  make  them  final  or  con- 
clusive. The  law  of  the  land  requires 
that  a  party  have  a  trial,  and  there  can 
be  no  trial  if  the  legislature  precludes 
one  party  by  making  certain  matters 
conclusive  evidence. — Little  Bock  B.  B. 
Co.  v.  Payne,  33  Ark.  816;  34  Am.  Bep. 
55;    Smith   v.   Cleveland,   17   Wis.   556; 


McCready  v.  Sexton,  29  Iowa,  356;  East 
Kingston  v.  Towle,  48  N.  H.  57;  2  Am. 
Bep.  174. 

It  is  a  maxim  that  the  power  vested 
in  the  legislature  to  make  laws  cannot 
be  delegated  to  any  other  department 
of  the  government;  where  the  Constitu- 
tion places  the  authority  it  must  remain. 
Placing  it  in  one  department  is  s 
denial  of  the  right  to  the  other. — Cooley 
Const.  Lim.  139;  Thome  v.  Cramer,  15 
Barb.  112;  Bradley  v.  Baxter,  15  Barb. 
122;  State  v.  Weir,  33  Iowa,  134  (11 
Am.  Bep.  115). 

The  legislature  cannot  delegate  a 
power  to  a  department  or  agent  other 
than  that,  which  the  Constitution  al- 
lows.—Clark  v.  Mobile,  67  Ala.  217; 
Fox  v.  McDonald,  101  Ala.  51. 

It  cannot  delegate  the  taxing  power 
to  school  districts. — Schultes  v.  Eberly, 
82  Ala.  242. 

It  may  authorize  county  to  establish 
stock  law  districts. — Dunn  v.  Wilcox 
Co.,  85  Ala.  144. 

Delegation  of  power  to  municipal  cor- 
porations: Power  to  delegate  a  reitera- 
tion of  the  common  law. — Dunn  v.  Wil- 
cox Co.,  85  Ala.  144. 

May  delegate  power  to  levy  taxes  and 
impose  license  on  every  species  of  prop- 
erty and  all  occupations  except  when 
restrained  by  state  or  federal  Constitu- 
tion.—Yui  lie  v.  Mayor,  3  Ala.  137;  State 
v.  Estabrook,  6  Ala.  653;  Carroll  v. 
Mayor,  12  Ala.  173;  Osborne  v.  Mayor, 
44  Ala.  493;  City  Council  v.  Shoemaker. 
51  Ala.  114;  Ex  parte  City  Council,  64 
Ala.  463;  Van  Hook  v.  Selma,  70  Ala. 
361;  Ex  parte  Byrd,  84  Ala.  17. 

To  pass  laws  and  ordinances  having 
the  force  of  laws  of  the  legislature.— 
Marion  v.  Chandler,  6  Ala.  899;  Mayor 
v.  Bouse,  8  Ala.  515;  Mayor  v.  Allaire. 
14  Ala.  400;  Moses  v.  Mayor,  52  Ala. 
198. 

Under  power  to  license  and  regulate 
retailing,  prohibitory  price  cannot  be 
charged  for  a  license. — Ex  parte  Bur- 
nett, 30  Ala.  461;  Craig  v.  Burnett,  32 
Ala.  728;  Miller  v.  Jones,  80  Ala.  89; 
Ex  parte  Cowert,  92  Ala.  94;  Ex  parte 
Mayor,  90  Ala.  516;  Ex  parte  Sixes,  102 
Ala.  173. 

But  under  power  to  license,  regulate 
and  restrain,  prohibitory  price  may  be 
charged  for  license  to  retail — Marion  v. 
Chandler,  6  Ala.  899. 
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The  power  to  license,  if  granted  as 
a  police  power,  cannot  be  used  to  raise 
re?enue.— Ex  parte  Marshall,  64  Ala. 
266;  Van  Hook  v.  Selma,  70  Ala.  361; 
Ex  parte  Byrd,  84  Ala.  17;  Ex  parte 
Sikes,  102  Ala.   173. 

Holder  of  city  license  to  retail  is  not 
exempted  from  payment  of  license  fee 
to  state,  nor  vice  versa. — State  v.  Esta- 
brook,  6  Ala.  653;  Mayor  v.  Rouse,  8 
Ala.  515;  Greensboro  v.  Mullins,  13  Ala. 
341;  West  v.  Greenville,  39  Ala.  69. 

Municipality  in  prohibition  district, 
with  power  to  suppress  offenses  against 
morality  and  decency,  may  prohibit  the 
sale  of  whisky. — Ex  parte  Bussellville, 
95  Ala.  19. 

May  delegate  power  to  license  bakers 
and  regulate  the  price  of  bread. — Mayor 
v.  Ynille,  3  Ala.   137. 

To  tax  a  steamboat  owned  by  a  citi- 
zen although  registered  under  the  laws 
of  the  United  States.— Battle  v.  Mobile, 
9  Ala.  234. 

To  impose  a  tax  on  the  sales  of  auc- 
tioneers, peadlers,  etc..  or  license  them. 
-Carroll  v.  Mayor,  12  Ala.  173. 

To  levy  a  tax  for  local  improvements. 
-Stein  v.  Mayor,  24  Ala.  591;  Gibbons 
*.  M.  &  G.  B.  B.  Co.,  36  Ala.  410. 

To  license  lawyers. — Goldthwaite  v. 
City  Council,  50  Ala.  486;  Ex  parte  City 
Council,  64  Ala.  463. 

To  levy  a  specific  tax  on  an  express 
company. — City  Council  v.  Shoemaker, 
51  Ala.  114. 

To  improve  streets  at  the  expense  of 
adjacent  property. — Irwin  v.  Mayor,  57 
Ala.  6;  Mayor  v.  Klein,  89  Ala.  461 
(overruling  Mayor  v.  Dargan,  45  Ala. 
310;  Mayor  v.  Eoyal  St.  B.  Co.,  45  Ala. 
322). 

To  impound  cattle  taken  damage  f  eas- 
«jd,  and  sell  them  if  not  redeemed. — 
Dillard  v.  Webb,  55  Ala.  468. 

To  establish  and  regulate  markets. — 
Ex  parte  Byrd,   84   Ala.   17. 

To  prohibit  transfer  agent  from  going 
into  railroad  station  to  solicit  patron- 
age—Lindsay v.  Mayor,  104  Ala.  257. 
See.  also,  Art.  XI. 

ktagatton  to  Counties- 
Counties  are   not   municipal   corpora- 
tions, but  civil  or  political  divisions  of 
tae  state,  and  quasi  legislative  powers 
■*▼  be  given    them.— Askew   v.    Hale 

4-AC-VOL.  Ill 


Co.,  54  Ala.  639;  Stanfill  v.  Dallas  Co., 
80     Ala.     287;     McGraw     v.     County 
•Comm'rs,   89  Aia.  407. 

Commerce — 

State  cannot  interfere  with  interstate 
commerce;  what  is  interstate  commerce. 
— Mobile  v.  Lieloup,  76  Ala.  401;  W.  U. 
Tel.  Co.  v.  State  Bd.  Assmt.,  80  Ala. 
273;  McDonald  v.  State,  81  Ala.  279; 
Bion  v.  State,  91  Ala.  2;  Nelms  v.  Ed- 
inburg  Mfg.  Co.,  92  Ala.  157;  Cook  v. 
Borne  Brick  Co.,  98  Ala.  409;  Culberson 
v.  Am.  T.  &  B.  Co.,  107  Ala.  457. 

Statutes  to  prohibit  and  regulate  the 
sale  of  liquors  do  not  regulate  com- 
merce.— Hinson  v.  Lott,  40  Ala.  131; 
Dorman  v.  State,  x34  Ala.  216. 

A  tax  on  goods  purchased  is  not  a 
regulation  of  commerce.  Begulating 
pilotage  is  not  an  interference. — Com. 
v.  Steamboat  Cuba,  28  Ala.  197. 

A  license  tax  on  express  or  railroad 
companies  is  not  an  unauthorized  inter- 
ference.— 44  Ala.  498. 

The  state  may  regulate  the  taking  of 
oysters  from  the  state. — State  v.  Har- 
rub,  95  Ala.  176. 

The  state  may  prohibit  pool  selling. 
— Stripling's  case,  113  Ala.   120. 

The  state  cannot  regulate  common 
carriers  as  to  interstate  commerce. — B. 
B.  Co.  v.  Dismukes,  94  Ala.   132. 

It  is  wifhin  the  power  of  congress 
and  not  the  legislature  to  regulate  in- 
terstate commerce.  The  state  may  reg- 
ulate it  if  congress  has  not. — Keith's 
case,  91  Ala.  6;  Leisey  v.  Hardin,  135 
U.  S.  100. 

A  privilege  tax  cannot  be  required 
exclusively  of  foreign  drummers. — Bob- 
bins v.  Shelby  Co.,  120  Ala.  489;  Agee 
v.  State,  83  Ala.  110. 

The  state  or  municipality  may  regu- 
late commerce  within  their  territory. — 
A.  G.  S.  B.  Co.  v.  Bessemer,  113  Ala. 
668;  Moore  v.  Eufaula,  97  Ala.  670. 

A  state  cannot  discriminate  in  favor 
of  its  own  products. — Vines  v.  State,  67 
Ala.  73;  Wilton  v.  Mo.,  95  U.  S.  275. 

A  statute  imposing  a  penalty  upon 
mortgagees  for  failure  to  enter  satis- 
faction upon  mortgage  record  is  appli- 
cable to  nonresidents,  and  is  not  an  in- 
terference with  interstate  commerce. — 
Dittman  Co.  v.  Mixon,  120  Ala.  206. 

An  ordinance  imposing  a  license  tax 
upon  brokers  does  not  apply  to  brokers 
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representing  nonresident  corporations 
engaged  in  making  sales  of  merchandise 
in  other  states. — Stratford  v.  Montgom- 
ery, 110  Ala.  619. 

If  the  legislature  cannot  tax  the 
business  it  cannot  tax  the  persons  en- 
gaged therein. — Stratford  v.  Montgom- 
ery, 110  Ala.  619. 

If  a  broker  is  engaged  in  a  general 
business  he  may  be  taxed. — Stratford  v. 
Montgomery,  110  Ala.  619;  State  v. 
Agee,  83  Ala.  110;  Ex  parte  Murray,  93 
Ala.  78;  Ware  v.  Shoe  Co.,  92  Ala.  145. 
See,  also,  Bobbins'  case,  120  U.  S.  489. 

A  construction  of  the  United  States 
Constitution  by  the  supreme  court  of 
the  United  States  is  binding  upon  a 
state  court. — Stratford  v.  Montgomery, 
110  Ala.  619. 

A  state  may  require  a  privilege  tax 
of  a  corporation  for  doing  business 
within  its  borders,  provided  it  is  con- 
fined to  business  done  in  the  state. — 
City  of  Anniston  v.  So.  Ry.  Co.,  112  Ala. 
537;  Moore  v.  Eufaula,  97  Ala.  670. 

An  act  prohibiting  the  engaging  in 
wagering  contracts  on  matters  without 
the  state  is  not  violative  of  this  pro- 
vision.— State  v.  Stripling,  113  Ala.  120. 

Vested  Bights. — 

No  man  can  be  deprived  of  vested 
rights  in  property  by  the  mere  force 
of  legislative  enactment  or  by  any  other 
mode  than  the  one  of  transferring  title. 
The  mere  expectancy  of  property  in 
the  future  is  not  a  vested  right,  nor  is 
the  right  to  a  particular  remedy  a 
vested  right,  and  the  right  to  have  one's 
controversies  determined  by  existing 
rules  f  evidence  is  not  a  vested  right. — 
Cooley  Const.  Lim.  430-511. 

When  a  penalty  has  accrued,  it  is  a 
vested  right,  but  the  commencement  of 
the  suit  does  not  vest  the  right. — Taylor 
v.  Bushing,  2  Stew.  160;  Pope  v.  Lewis, 
4  Ala.  487. 

A  statute  imposing  the  payment   of 
$200    on    insurance    company    for    the   I 
benefit  of  a  medical  college  was  held 
to  create  a  vested  right. — Med.  Col.  v. 
Muldoon,  46  Ala.  603. 

The  legislature  may  alter,  enlarge, 
modify,  or  confer  a  remedy  for  exist- 
ing legal  rights. — Coosa  Co.  v.  Barclay, 
30  Ala.  120. 

A    remedy    may    act    retrospectively 


without  destroying  vested  rights.— 
Bartlett  v.  Lang,  2  Ala.  401;  Paschall 
v.  Whitsett,  11  Ala.  472. 

Statutes  as  to  competency  of  witness 
do  not  affect  vested  rights. — Walthall 
v.  Walthall,  42  Ala.  450;  Goodlett  v. 
Kelly,  74  Ala.  213. 

The  legislature  may  either  extend  the 
period  of  the  statute  of  limitations,  or 
strike  them  down  entirely,  provided  it 
does  not  destroy  vested  rights. — Scales 
v.  Otts,  127  Ala.  582. 

Statutes  which  affect  the  remedy  only 
do  not  destroy  vested  rights. — Abbett 
v.  Page,  92  Ala.  571. 

Such  as  rights  to  institute  claim 
suits. — Hardy  v.  Ingram,  84  Ala.  544; 
83  Ala.  408,  440. 

Bemoval  from  homestead. — Banks  v. 
Speers,  97  Ala.  560. 

Lien  of  corporations  upon  shares  of 
stockholaers. — 101  Ala.  304. 

Taxes  having  a  retroactive  operation. 
—81  Ala.  110. 

Peremptory  challenges  of  jury. — 86 
Ala.  617. 

Exemptions  from  jury  service. — Dun- 
lap  v.  State,  76  Ala.  460. 

Conveyances  as  conclusive  evidence. — 
Doe  v.  Minge,  56  Ala.  121. 

Estates  of  married  women. — Maxwell 
v.  Grace,  85  Ala.  579;  Memphis  Co.  v. 
Bynum,  92  Ala.  335. 

Beducing  salary  of  circuit  judge. — 
White  v.  State,  123  Ala.  577. 

Control  over  public  corporations. — 
University  v.  Winston,  5  Stew.  &  Port. 
17. 

Erection  of  toll  gates  and  toll  bridges. 
— Powell  v.  Sammons,  31  Ala.  552;  Dyer 
v.  Tuscaloosa  Co.,  2  Port.  296. 

Liens  not  a  vested  right. — Martin  v. 
Hewitt,  44  Ala.  418. 

A  right  springing  from  contract  is  not 
protected. — M.  &  G.  B.  Co.  v.  Peebles, 
47  Ala.  317. 

Mortgages,  foreclosure  by  judicial 
proceeamg. — Bugbee  v.  Howard,  32  Ala. 
713. 

Prohibiting  issue  of  execution. — Hud- 
speth v.  Davis,  41  Ala.  389. 

Forfeiting  charter  of  corporations. — 
State  v.  Tombeckbee  Bank,  2  Stew.  30. 
Bedemption  of  land  sold  under  execu- 
tion or  mortgage.— Beck  v.  Burnett,  22 
Ala.  822. 
The  power  to   regulate   remedy    and 
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mode  of  procedure. — Ex  parte  Pollard, 
40  Ala.  77. 

Breach  of  contract  a  penal  offense.— 
Blann  v.  State,  39  Ala.  353. 

Creating  a  new  cause  of  action  for 
which  there  is  no  remedy. — 30  Ala.  120. 

Admission  of  parol  evidence  to  prove 
consideration  of  contract. — 11  Ala.  423. 

Prohibiting  transfer  of  contracts, 
ehoses  in  actions. — 23  Ala.  168. 

Insolvent  laws  discharge  debtor. — 32 
Ala.  332. 

Authorizing  loan  of  two  and  three  per 
cent  funds.— 36  Ala.  371. 

Mode  of  conveying  property  under 
the  control  of  the  legislature. — Warfield 
v.  Beavis,  38  Ala.  518. 

Exemptions  from  military  service. — 
Ex  parte  Tate,  39  Ala.  254. 

[Sec  45.]— 

In  the  early  history  of  legislative  en- 
actments in  tie  United  States  the  titles 
of  acts  were  considered  no  part  of  them. 
They  were  usually  affixed  by  the  clerk 
of  the  house  in  which  the  bill  was  intro- 
duced or  first  passed.  They  were  merely 
intended  to  indicate  the  clerk's  under- 
standing of  the  purpose  or  object  of  the 
bill,  and  not  the  opinion  of  the  house. 
This  condition  led  often  to  a  chaotic 
mass  of  legislation  called  hodge-podge 
or  log-rolling  legislation,  to  prevent 
which  most  of  the  state  Constitutions 
now  contain  provisions  designed  to  pre- 
vent saeh  legislation,  as  well  as  to  pre- 
vent surprise  or  fraud  upon  the  legisla- 
ture, by  means  of  provisions  in  bills  of 
which  the  title  gives  no  intimation,  and 
for  that  reason  might  be  carelessly  or 
unintentionally  enacted,  and  in  order 
that  the  people  might  know  the  charac- 
ter and  purpose  for  which  measures 
were  introduced,  that  they  might  have 
the  opportunity  of  being  heard,  by  peti- 
tion or  otherwise. — Cooley  Const.  Lim. 
170-173. 

An  act  to  prohibit  the  sale  of  liquor  on 
Sunday,  held  not  violative  of  the  Consti- 
tution.—Borck  v.  State,  39  So.  580. 

An  act  to  authorize  cities  and  towns 
to  issue  bonds  for  certain  purposes  is  not 
void  because   it   authorizes  an   election 
also.— Blakey  v.   Montgomery,  City  of,   i 
144  Ala.  481  (39  So.  745). 

An  act  to  limit  the  criminal  jurisdic- 
tion of  justices  and  notaries  in  certain   I 


precincts  in  Jefferson  county  held  not  in 
violation  of  this  provision. — Lee  v.  State, 
143  Ala.  93  (39  So.  366). 

An  act  to  amend  an  act  to  incorporate 
the  town  of  Geneva  would  not  support  a 
provision  making  a  prosecution  by  the 
mayor  a  bar  to  an  action  by  the  state. — 
Black  v.  State,  144  Ala.  92  (40  So.  611). 

Provision  fixing  time  for  holding  cir- 
cuit court  in  Walker  county  held  not  to 
be  entitled  to  be  embraced  in  title  of  act 
to  create  fourteenth  judicial  circuit. — 
Walker  v.  State,  142  Ala.  7  (39  So.  242). 

Title  of  act  of  general  election  law, 
considered. — Prowell  v.  State,  142  Ala.  80 
(39  So.  164). 

A  code  of  laws  is  valid  if  the  bill  by 
which  it  was  adopted  went  through  the 
prescribed  forms. — Dew  v.  Cunningham, 
28  Ala.  466;  Hoover  v.  State,  59  Ala. 
57;  Bales  v.  State,  63  Ala.  30. 

The  valid  adoption  of  a  code  of  laws 
reenacts  all  the  laws  included  therein, 
although  originally  invalid  because 
proper  forms  were  not  pursued. — Bales 
v.  State,  63  Ala.  30. 

Each  law  shall  contain  but  one  sub- 
ject which  shall  be  clearly  expressed  in 
the  title,  etc. — Miles  v.  State,  40  Ala. 
39;  Ex  parte  Pollard,  40  Ala.  77; 
Weaver  v.  Lapsley,  43  Ala.  224;  Gunter 
v.  Dale  Co.,  44  Ala.  639;  Martin  v. 
Hewitt,  44  Ala.  418;  Ex  parte  S.  &  G. 
R.  Co.,  45  Ala.  696;  Parley  v.  Dowe,  45 
Ala.  324;  Ex  parte  Upshaw,  45  Ala.  234; 
DeKalb  Co.  v.  Smith,  47  Ala.  407;  Horst 
v.  Moses,  48  Ala.  129;  Walker  v.  State, 

49  Ala.  329;  Lowndes  Co.  v.  Hunter,  49 
Ala.  507;  Tallassee  Mfg.  Co.  v.  Glenn, 

50  Ala.  489;  State  v.  Price,  50  Ala.  568; 
Giles  v.  State,  52  Ala.  29;  Moses  v. 
Mayor,  52  Ala.  198;  Ex  parte  Hickey, 
52  Ala.  228;  Ex  parte  Buckley,  53  Ala. 
42;  Board  Rev.  v.  Barber,  53  Ala.  589; 
State  v.  Buckley,  54  Ala.  599;  Dillard  v. 
Webb,  55  Ala.  468;  Smith  v.  State,  55 
Ala.  1;  Watson  v.  State,  55  Ala.  158; 
Evans  v.  M.  &  C.  R.  Co.,  56  Ala.  246; 
Dane  v.  Mc Arthur,  57  Ala.  448;  Rogers 
v.  Torbut,  58  Ala.  523;  Hoover  v.  State, 
59  Ala.  57;  Walker' v.  Griffith,  60  Ala. 
361;  Ex  parte  Moore,  62  Ala.  471;  Bales 
v.  State,  63  Ala.  30;  Block  v.  State,  66 
Ala.  493;  "Carson  v.  State,  69  Ala.  235; 
Stein  v.  Leeper,  78  Ala.  517;  Abernathy, 
v.  State,  78  Ala.  411;  Donnelly  v.  State, 
78  Ala.  453;  Dunbar  v.  Frazer,  78  Ala. 
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538;  Tatum  v.  State,  82  Ala.  5;  Hare 
v.  Kennedy,  83  Ala.  608;  Ramagnano 
v.  Crook,  85  Ala.  226;  Gandy  v.  State, 

86  Ala.  20;  Boiling  v.  LeGrand,  87  Ala. 
482;  Judson  v.  Bessemer,  87  Ala.  240; 
Ex  parte  Reynolds,  87  Ala.  138;  Mont- 
gomery v.  State,  88  Ala.  141;  Glenn  v. 
Lynn,  89  Ala.  608;  M.  &  G.  R.  Co.  v. 
Comrs.,  97  Ala.  105;  Ex  parte  Cowert, 
92  Ala.  94;  State  v.  Melvin,  95  Ala. 
176;  Barnhill  v.  Teague,  96  Ala.  207; 
State  v.  Hartford  Ins.  Co.,  99  Ala.  221; 
Dean  v.  State,  100  Ala.  102;  Fox  v. 
McDonald,  101  Ala.  51;  Yerby  v.  Coch- 
rane, 101  Ala.  541;  Burton  v.  State,  107 
Ala.  108;  Montgomery  v.  State,  107  Ala. 
372;  State  v.  Rogers,  107  Ala.  444;  City 
Council  v.  National  B.  &  L.  Ass'n,  108 
Ala.  336;  Rice  v.  Westcott,  108  Ala. 
353;  Harper  v.  State,  109  Ala.  28,  66. 

Preamble  of  statutes. — White  v.  Levy, 
91  Ala.  175. 

No  law  shall  be  revived,  amended,  ex- 
tended, etc. — Rogers  v.  Torbut,  58  Ala. 
523;  Clarke  v.  Mobile,  67  Ala.  217;  Stew- 
art v.  County  Comm  'rs,  82  Ala.  209;  Todd 
v.  State,  85  Ala.  339;  Boiling  v.  LeGrand, 

87  Ala.  482;  Bay  SheU  Road  Co.  v. 
O'Donnell,  87  Ala.  376;  Ex  parte  Pierce, 
87  Ala.  110;  Maxwell  v.  State,  89  Ala. 
150;  Ex  parte  Cowert,  92  Ala.  94;  Barn- 
hill  v.  Teague,  96  Ala.  207;  Childs  v. 
State,  97  Ala.  49;  Stewart  v.  State,  100 
Ala.  1;  Miller  v.  Berry,  101  Ala.  531; 
Burton  v.  State,  107  Ala.  108;  Rice  v. 
Westcott,  108  Ala.  353;  Harper  v.  State, 
109  Ala.  28,  66. 

Sufficient  to  set  out  law  as  amended. 
— Wilkerson  v.  Ketler,  59  Ala.  306; 
State  v.  Warford,  84  Ala.  15;  Dunbar 
v.  Frazer,  78  Ala.  538. 

Only  applies  to  law  which  is  strictly 
amendatory  or  revisory. — Ex  parte  Pol- 
lard, 40  Ala.  77. 

If  the  several  clauses  are  perfectly 
distinct  and  separable,  and  are  not  inde- 
pendent, one  part  of  a  law  may  stand 
while  the  other  is  expunged. — M.  &  O. 
R.  Co.  v.  State,  29  Ala.  573;  Lowndes 
Co.  v.  Hunter,  49  Ala.  507;  Rogers  v. 
Torbut,  58  Ala.  523;  Ex  parte  Moore, 
62  Ala.  471;  Powell  v.  State,  69  Ala. 
10;  Stein  v.  Leeper,  78  Ala.  517;  Mont- 
gomery v.  State,  88  Ala.  141;  Barnhill  j 
v.  Teague,  96  Ala.  207;  Woolf  v.  Taylor,  i 
98  Ala.  254;  State  v.  Hartford  Ins.  Co.,  | 


99  Ala.  221;  Yerby  v.  Cochrane,  101  Ala. 
541;  Harper  v.  State,  109  Ala.  28,  66; 
Shehane  v.  Bailey,  110  Ala.  308. 

Where  a  special  act  to  validate  the 
organization  of  a  corporation  recognizes 
it  as  a  valid  corporation,  it  makes  no 
difference  if  one  section  is  not  included 
in  title  of  act  so  far  as  the  validity  of 
the  other  portions  are  concerned  — 
Sanche  v.  Webb,  110  Ala.  214. 

The  mischief  designed  to  be  remedied 
was  the  enactment  of  amendatory 
statutes  in  terms  so  blind  that  legisla- 
tors were  deceived  and  the  public  not 
apprised  of  the  change  to  be  made- 
Ex  parte  Thomas,  113  Ala.  1. 

Subject  may  be  expressed  in  a  very 
general  way. — Ex  parte  Pollard,  40  Ala. 
98;  Ex  parte  Thomas,  113  Ala.  1. 

Constitution  relates  to  cases  only 
where  act  is  strictly  amendatory  or  re- 
visory.— Ex  parte  Thomas,  113  Ala.  1. 

If  the  law  is  in  itself  original  and 
complete  in  form,  it  is  without  the  spirit 
of  the  Constitution. — Ex  parte  Thomas, 
113  Ala.  1;  Falconer  v.  Robinson,  46 
Ala.  340;  Gandy  v.  State,  86  Ala.  20; 
State  v.  Rogers,  107  Ala.  444;  Mont  v. 
Birdsong,  126  Ala.  632. 

Statutes  amendatory  of  others  by  im- 
plication are  not  within  its  influence. — 
j4x  parte  Thomas,  113  Ala.  1. 

The  subject  of  a  bill  may  be  as  broad 
as  the  legislature  may  choose  to  make  it, 
if  it  comprehends  everything  in  the  bill. 
—Bell  v.  State,  115  Ala.  87;  Ballentyne 
v.  Wickersham,  75  Ala.  533. 

If  it  is  contended  that  an  amendatory 
act  for  the  drawing  of  juries  is  void, 
and  the  original  act  is  valid,  if  it  is  not 
8k own  under  which  act  the  jury  is 
drawn,  it  will  be  presumed  it  was  drawn 
under  the  valid  act. — Newell  v.  State, 
115  Ala.  54. 

Whatever  is  referable  and  cognate  to 
the  general  subject,  or  whatever  is 
necessary  to  a  complete  enactment  in 
regard  to  it,  or  results  as  a  complement 
to  the  general  expression  or  necessary 
to  the  end  in  view,  is  authorized. — Ex 
parte  Birmingham,  116  Ala.  454. 

The  exegencies  of  legislation  require 
that  this  provision  should  not  be  so 
strictly  construed  as  to  cripple  the 
legislature  by  prohibiting  insertion  of. 
matters  not  included  in  title,  but    are 
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proper  for  accomplishment  of  object  ex- 
pressed.— Ex  parte  Birmingham,  116 
Ala.  186. 

If  the  questioned  parts  be  not  so  re- 
lated to  the  subject  expressed  as  to  ap- 
pear to  follow  as  a  natural  and  legiti- 
mate complement,  then  they  cannot 
stand. — Ex  parte  Birmingham,  116  Ala. 
186;  Ballentyne  v.  Wickersham,  75  Ala. 
533. 

If  the  section  as  amended  is  set  out 
in  full,  it  is  not  necessary  to  set  out 
original  aet. — Montgomery  v.  State,  107 
Ala.  372;  Ex  parte  Pollard,  40  Ala.  77; 
Bates  v.  State,  118  Ala.  102. 

Provision  is  directed  against  practice 
of  amending  or  revising  laws  by  addi- 
tion or  alteration,  which,  without  the 
original,  are  unintelligible. — Bates  v. 
State,  118   Ala.   102. 

This  provision  must  receive  a  reason- 
able construction  so  as  to  give  it  effect. 
—Bates  v.  State,  118  Ala.  102;  State  v. 
Bogers,  107  Ala.  444. 

If  a  law  is  complete  within  itself  and 
original  in  form,  it  does  not  fall  within 
spirit  of  Constitution. — Bates  v.  State, 
118  Ala.  102;  Ex  parte  Pollard,  40  Ala. 
77;  Tuscaloosa  v.  Oldmstead,  41  Ala.  1; 
Gandy  v.  State,  86  Ala.  20;  State  v. 
Bogers,  107  Ala.  444. 

If  subject  is  expressed  in  general 
terms,  everything  necessary  to  make 
complete  enactment,  or  which  results  as 
a  complement  of  general  expression,  is 
included. — State  v.  Harrub,  95  Ala.  176; 
Ex  parte  Birmingham,  116  Ala.  186; 
Ballentyne  v.  Wickersham,  75  Ala.  536; 
State  v.  Sayre,  118  Ala.  1. 

The  title  may  be  very  general  and 
need  not  specify  every  clause  of  the 
statute;  it  is  sufficient  if  they  are  all 
referable  and  cognate  to  subject  ex- 
pressed.— Ballentyne  v.  Wickersham,  75 
Ala.  536;  State  v.  Harrub,  95  Ala.  176; 
Ex  parte  Birmingham,  116  Ala.  186; 
State  v.  Sayre,  118  Ala.  1. 

8ubject  must  embrace  every  part  of 
law.  The  test  is,  is  there  anything  in 
the  bill  which  cannot  be  referred  to 
title.— State  v.  Sayre,  118  Ala.  1;  Ex 
parte  Pollard,  40  Ala.  77. 

But  this  conclusion  should  never 
be  reached  except  by  liberality  of  con- 
struction and  freedom  from  vice  or  ver- 
bal criticism. — State  v.  Sayre,  118  Ala. 
1;  Ex  parte  Pollard,  40  Ala.  77. 


Constitution  exacts  an  announcement 
in  title  of  subject,  but  does  not  dictate 
any  degree  of  particularity. — State  v. 
Sayre,  118  Ala.  1;  Ex  parte  Pollard,  40 
Ala.  77. 

The  legislature  is  not  subject  to  ju- 
dicial control,  as  to  how  subject  must 
be  expressed  in  title.  If  it  is  expressed 
the  Constitution  is  satisfied. — State  v. 
Sayre,  118  Ala.  1;  Ex  parte  Pollard,  40 
Ala.  77. 

object  is  to  prevent  deception.  Gen- 
erality and  comprehensiveness  is  no  ob- 
jection.— State  v.  Sayre,  118  Ala.  1;  Ex 
parte  Pollard,  40  Ala.  77. 

As  long  as  the,  generality  of  the  title 
is  not  made  a  cover  to  legislation  in- 
congruous in  itself,  and  which  by  no 
fair  intendment  can  be  considered  as 
having  a  necessary  or  proper  connec- 
tion, it  is  sufficient. — State  v.  Street,  117 
Ala.  203. 

The  limitation  must  be  so  construed 
and  applied  as  to  avoid  and  suppress 
the  mischief  which  it  is  directed 
against,  but  it  must  not  be  so  strict  as 
to  embarrass  legislation. — State  v. 
Street,  117  Ala.  203. 

However  broad  and  comprehensive 
subject  may  be,  if  it  includes  all  pro- 
visions of  act,  it  is  valid. — State  v. 
Crook,  126  Ala.  600. 

If  anything  can  be  found  in  the  bill 
which  cannot  be  referred  to  the  subject 
in  the  title,  this  is  violative  of  pro- 
vision.— lb.;  Ex  parte  Pollard,  40  Ala. 
99;  A.  G.  S.  B.  Co.  v.  Reed.  124  Ala.  252. 

An  act  ot  the  legislature,  original  in 
form,  intelligible  and  complete  in  itself, 
is  not  within  this  provision. — Cobb  v. 
Vary,  120  Ala.  263;  State  v.  Bogers,  107 
Ala.  454. 

Constitution  is  satisfied  if  act  has  but 
one  general  subject  fairly  indicated  in 
title.— Lindsay  v.  U.  S.  Ass'n,  120  Ala. 
156;  Ex  parte  Pollard,  40  Ala.  98;  Bal- 
lentyne 's  case,  75  Ala.  533;  State  v. 
Rogers,   107  Ala.  444. 

When  there  is  fair  expression  in  title 
of  the  subject,  all,  matters  reasonably 
connected  with  it  and  all  proper  agen- 
cies, instrumentalities,  or  measures 
which  may  iacilitate  its  accomplishment 
are  proper  and  germane  or  cognate  to 
title.— Lindsay  v.  U.  S.  Ass'n,  120  Ala. 
156. 

Much  must  be  left  to  legislative  dis- 
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cretion,  with  whieh  there  cannot  be  ju- 
dicial interference.  If  the  title  does 
not  fairly  and  reasonably  express  sub- 
ject of  act — if  it  be  misleading  or  de- 
ceptive, the  Constitution  compels  its 
condemnation. — Lindsay  v.  U.  S.  Ass'n, 
120  Ala.  156. 

When  two  subjects  are  expressed  in 
the  title  and  the  body  embraces  each, 
the  whole  act  must  be  treated  as  void. — 
Builders  Co.  v.  Lucas  &  Co.,  119  Ala. 
202;  Ballentyne  v.  Wickersham,  75  Ala. 
533.  ' 

Title  must  be  such  as  to  support  or 
give  a  clue  to  the  subject  dealt  with 
in  the  act,  and  unless  it  comes  up  to 
this  standard  it  is  not  sufficient. — Lind- 
say v.  U.  S.  Ass'n,  120  Ala.  156. 

A  statute  is  not  offensive  to  this  pro- 
vision because  the  title  contains ,  two 
subjects,  if  only  one  is  contained  in 
the  body  of  the  act. — Hawkins  v.  Rob- 
erts, 122  Ala.  130;  Robinson  v.  Mose- 
ley,  93  Ala.  70. 

An  amendatory  act  which  refers  to 
the  title  of  the  statute  amended  and 
sets  forth  in  full  the  statute  as  it  is  to 
be  read  as  amended,  though  it  does  not 
recite  the  act  as  it  originally  stood,  is 
sufficient. — Lewis  v.  State,  123  Ala.  84. 

The  inclusion  of  matters  in  statute 
not  mentioned  in  title,  if  cognate  to 
subject  expressed  in  title,  does  not  ren- 
der such  statute  unconstitutional. — 
Lewis  v.  State,  123  Ala.  84;  Ballentyne 
v.  Wickersham,  75  Ala.  533;  White  v. 
Burgin,   113   Ala.   170. 

The  provision  is  mandatory,  but  the* 
courts  should  be  certain  that  the  statute 
is  violative  of  the  provision  before  ad- 
judging it  unconstitutional,  but  when 
it  is  relieved  of  doubt  there  should  be 
no  hesitancy  on  the  part  of  the  judiciary 
in  setting  it  aside. — City  of  Mobile  v. 
L.  &  N.  B.  Co.,  124  Ala.  132. 

When  title  expresses  one  general  sub- 
ject, however  broad  and  comprehensive, 
whether  the  act  includes  provisions 
which  can  by  no  fair  intendment  be  con- 
sidered as  having  connection  or  rela- 
tion to  subject  expressed,  is  the  test. — 
A.  G.  S.  B.  Co.  v.  Beed,  124  Ala.  253. 

The  clause  is  mandatory.  Its  require- 
ments are  not  to  be  exactingly  en- 
forced, or  in  such  manner  as  to  cripple 
legislation.  Title  to  bill  may  be  gen- 
eral and  need  not  express  every  clause 


in  statute.  Sufficient  if  they  are  refera- 
ble and  cognate  to  the  subject  ex- 
pressed.— Bandolph  v.  Supply  Co.,  106 
Ala.  501;  Ballentyne  v.  Wickersham,  75 
Ala.  533;  Wolf  v.  Taylor,  98  Ala.  254, 
but  see  124  Ala.  97;  Bates  v.  State,  118 
Ala.  102. 

When  title  expresses  but  one  general 
subject,  and  all  provisions  are  allied  to 
subject  expressed,  or  germane  or  cog- 
nate to  it,  the  provision  is  satisfied. — 
State  v.  Street,  117  Ala.  208;  A.  G.  S. 
B.  Co.  v.  Beed,  124  Ala.  253;  State  ex 
rel.  Porter  v.  Crook,  126  Ala.  600;  Ban- 
dolph v.  Supply  Co.,  106  Ala.  501;  Bal- 
lentyne v.  Wickersham,  75  Ala.  533; 
Wolf  v.  Taylor,  98  Ala.  254,  but  see 
Benners  v.  State,  124  Ala.  97. 

The  whole  act  may  be  examined  to 
determine  if  provision  has  been  vio- 
lated.— State  ex  rel.  Porter  v.  Crook, 
etc.,   126  Ala.   600. 

But  an  act  referring  to  an  unconsti- 
tutional act  as  amendatory  to  such  act, 
if  the  title  is  fully  expressed  in  the 
second  act,  it  is  valid. — Street  v. 
Hooten,  131  Ala.  492. 

In  adopting  Code,  the  legislature 
thereby  validates  any  provision  therein, 
which  had  not  prior  thereto  been  en- 
acted in  accordance  with  Constitution, 
but  does  not  affect  an  amendment  in- 
serted by  the  commissioner  after 
adoption. — Bluthenthal  v.  Trager  &  Co., 
et  al.  131  Ala.  639. 

It  is  only  when  there  is  a  clear  viola- 
tion of  Constitution  that  the  courts  can 
pronounce  statute  invalid. — Ala.  G.  S. 
B.  Co.  v.  Reed,  124  Ala.  252. 

It  is  not  essential  that  title  disclose 
subject  with  accuracy. — 128  Ala.  139. 
Sufficient  if  subject  is  single,  and  title 
expresses  it  so  as  the  enactment  is  em- 
braced in,  or  referable  to  that  subject. — 
lb.;  Boyd  v.  State,  53  Ala.  606;  Adler 
v.  State,  55  Ala.  21;  128  Ala.  345;  75 
Ala.  536;  79  Ala.  1;  70  Ala.  145. 

Object  is  to  prevent  deception  by  in- 
cluding in  bill  matter  incongruous  with 
title.  To  prevent  the  misleading  of 
general  assembly  and  public  by  intro- 
ducing matters  foreign  to  each  other. — 
Ex  parte  Pollard,  40  Ala.  77;  Key  v. 
Jones,  52  Ala.  238;  128  Ala.  139,  335. 

It  is  sufficient  if  the  matters  regu- 
lated or  forbidden  in  the  body  of  the 
act  fall  within  the  general  purpose  ex- 
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pressed  in  the  title  and  relate  to  it. — 
Benners  v.  State,  124  Ala.  97;  State  v. 
Stripling.  113  Ala.  120;  Montgomery 
Affl'n  v.  Bobinson,  69  Ala.  413;  A.  G. 
S.  B.  Co.  v.  Reed,  124  Ala.  253;  State 
v.  Street,  117  Ala.  208;  75  Ala.  537;  113 
Ala.  120. 

The  intention  of  provision  is  that 
title  to  act  should  inform  the  legisla- 
ture and  the  public  of  subject  upon 
which  former  are  to  legislate. — Ala.  G. 
8.  B.  Co.  v.  Reed,  124  Ala.  252;  Ran- 
dolph v.  Painters   Co.,   106  Ala.  501. 

Where  an  act  seeks  to  effectuate  the 
rights  conferred  by  referring  to  certain 
lections  of  the  Code  as  furnishing  means 
necessary  for  their  enforcement,  it  is 
not  void  under  this  Art. — Cobb  v.  Vary, 
120  Ala.  263. 

If  the  title  contains  two  subjects  and 
the  body  of  the  act  only  one,  that  which 
is  expressed  in  the  title  but  not  con- 
tained in  the  law,  may  be  rejected  as 
surplusage. — State  v.  Crook,  126  Ala. 
615;  Judson  v.  Bessemer,  87  Ala.  242; 
Gandy  v.  State,  86  Ala.  20;  Thomas  v. 
State,  124  Ala.  48. 

The  subject-matter  embraced  in  the 
body  of  the  act  must  be  expressed  or 
implied  in  the  title.— Bradley  v.  State, 
99  Ala.  177;  State  v.  Davis,  130  Ala. 
153. 

When  there  is  a  fair  expression  of  the 
subject  in  the  title,  all  matters  reason- 
ably connected  with  it,  and  all  proper 
agencies  or  instrumentalities  or  meas- 
ures which  may  or  will  facilitate  its 
accomplishment,  are  proper  to  be  incor- 
porated in  the  act,  and  they  are  usually 
said  to  be  cognate  and  germane  to  the 
title.— Lindsay 's  case,  120  Ala.  156; 
Bell  v.  8tate.  115  Ala.  87;  Jackson  v. 
State,  136  Ala.  96. 

An  act  "to  protect  human  life"  is 
sufficient  to  cover  provision  preventing 
pointing  firearms  at  another. — Daven- 
port v.  Stete,  112  Ala.  49. 

An  set  to  amend  an  act  to  create  a 
board  of  education  and  prescribe  its 
powers,  which  provides  for  the  levy  of 
*  tax  for  public  education  is  violative 
of  the  Constitution. — State  v.  So.  Rv. 
Co.,  115  Ala.  250. 

A  bill  entitled  "to  provide  a  charter 
for  a  municipality, ' '  includes  every- 
thing necessary  to  a  complete  municipal 
eaarter.— Lockhart  v.  Troy,  48  Ala.  579; 
M  v.  8tate,  115  Ala.  87. 


An  act  authorizing  the  probate  court 
to  establish  a  stock  law  district  and  to 
regulate  the  same  is  valid. — Edmonson 
v.  Ledbetter,  114  Ala.  477. 

The  caption  of  an  act  "to  regulate 
management  of  state  convicts ' '  does  not 
embrace  provision  for  payment  of  costs 
of  conviction. — State  v.  Burgin,  113  Ala. 
170;  Ex  parte  Gayles,  108  Ala.  514. 

The  subject  "for  the  better  suppres- 
sion of  gambling"  includes  the  selling 
of  pools  or  tickets,  making  or  taking 
away  wagers  on  transactions  where  a 
thing  of  value  may  be  won  or  lost  on 
a  contest  not  in  the  state. — State  v. 
Stripling,  113  Ala.  120. 

An  act  authorizing  a  judge  to  direct 
when  a  grand  jury  shall  be  drawn  in- 
cludes a  proviso  for  the  drawing  of  a 
jury  where  none  has  been  drawn  or  been 
quashed. — Daughdrill  v.  State,  113 
Ala.  7. 

An  act  adopting  a  code  of  laws  not 
within  letter  or  spirit  of  provision. — 
Ex  parte  Thomas,  113  Ala.  1. 

An  act  providing  that  railroad  com- 
panies may  condemn  rights  of  way  in 
the  same  manner  as  is  now  provided 
by  a  certain  provision  of  Code,  is  not 
violative  of  Constitution. — State  v. 
Sogers,  107  Ala.  444;  Birmingham  By. 
Co.  v.  Elyton  Co.,  114  Ala.  70. 

An  act  "to  establish  a  new  charter" 
does  not  expressly  cover  or  suggest  a 
provision  that  a  person  who  has  been 
arraigned  before  the  mayor  must  be 
proceeded  against  before  the  mayor  as 
ex  officio  justice  of  the  peace. — Bell  v. 
State,  115  Ala.  87. 

A  change  in  the  mode  of  punishment 
from  imprisonment  in  the  penitentiary 
to  hard  labor  for  the  county,  is  not 
included  in  the  title  "an  act  to  regulate 
the  management  of  the  state  and  county 
convicts." — Brown  v.  State,  115  Ala. 
74;   Ex  parte  Gayles,  108  Ala.  514. 

An  act  entitled  "an  act  to  provide 
for  the  state  and  to  provide  for  the 
government,  discipline,  and  maintenance 
of  convicts,  cannot  include  a  provision 
fixing  the  punishment. — Brown  v.  State, 
115  Ala.  74. 

An  act  to  authorize  the  governor, 
with  the  consent  of  the  senate,  to  ap- 
point a  judge,  comprehends  a  clause  pro- 
viding for  the  appointment  by  gover- 
nor in  case  of  vacancy. — State  v.  Sayre, 
118  Ala.  1. 
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An  act  entitled  "to  regulate  tne  fine 
and  forfeiture  fund,"  which  provides 
for  an  appropriation  from  the  general 
funds  of  the  county  is  violative  of  this 
provision. — Sanders  v.  County  Commis- 
sioners,  117  Ala.   543. 

An  act  entitled  "an  act  to  provide 
for  sale  of  liquors  and  drinks,' '  which 
deals  with  exchanging  and  giving  away, 
is  violative  of  Constitution. — Yahn  v. 
Merritt,  117  Ala.  485;  Morgan  v.  State, 
81  Ala.  72;  Miller  v.  Jones,  80  Ala.  89. 

An  act  providing  for  the  improvement 
of  roads  and  bridges  contains  but  one 
subject. — State  v.  Street,  117  Ala.  203. 

This  provision  is  not  an  exception  to 
cardinal  rule  that  it  is  only  a  clear  vio- 
lation of  constitutional  rule  which  will 
justify  overruling  legislative  will. — 
State  v.  Street,  117  Ala.  203. 

An  act  to  define  general  assignments 
and  prevent  fraudulent  disposition  of 
property  violates  this  provision. — Build- 
ers Co.  v.  Lucas  Co.,  119  Ala.  203. 

This  clause  is  intended  to  prevent 
"hodge-podge  or  logrolling  legislation." 
2.  To  prevent  surprise  or  fraud.  3.  To 
apprise  the  people  of  legislative  pro- 
ceedings.— Lindsay  v.  U.  S.  Ass'n,  120 
Ala.  156. 

Title  providing  for  working  convicts 
on  public  roads  covers  provision  for 
working  persons  sentenced  to  hard  work 
for  county,  and  persons  sentenced  to 
penitentiary  for  five  years  or  less. — 
Williams  v.  Board  of  Revenue,  123  Ala. 
432. 

An  act  providing  for  the  construction 
and  building  of  roads  is  germane  to 
title  for  working  and  keeping  roads  in 
repair. — State  v.  Street,  117  Ala.  203; 
Williams  v.  Board  of  Revenue,  123  Ala. 
432. 

An  act  providing  that  a  county  site 
be  determined  by  the  vote  of  the  quali- 
fied electors,  does  not  mean  electors 
qualified  under  Constitution  and 
statutes,  and  a  provision  may  be  in- 
serted in  body  of  act  prescribing  who 
are  qualified  electors. — State  ex  rel.  Por- 
ter v.  Crook,  126  Ala.  600. 

* '  An  act  to  establish  a  dispensary  and 
a  branch  thereof,  and  providing  for  is- 
suance of  liquor  license  until  the  act 
goes  into  effect"  is  valid. — Mitchell  et 
al.  v.  State,  ex  rel.  Florence  Dispensary, 
134  Ala.  392. 


"An  act  to  establish  a  textbook 
board  for  the  public  schools,  and  to 
define  its  powers  and  duties,"  providing 
for  the  appointment  of  board  and  for 
selection  of  books,  for  compensation  to 
board,  and  that  it  shall  not  come  out  of 
school  fund,  and  that  county  shall  pay 
the  same,  is  not  violative  of  Constitu- 
tion.— State  ex  rel.  Williams  v.  Griffin, 
132  Ala.  47. 

An  act  to  extend  the  provisions  of  a 
prior  act  without  making  other  refer- 
ence than  to  "the  stock  law  of  Clay 
county,"  is  void. — Street  v.  Hooten,  131 
Ala.  492;  Stewart  v.  Comm'rs,  82  Ala. 
209. 

An  act  entitled  "to  prohibit  sale  of 
intoxicating  liquors"  is  invalid  as  to 
prohibiting  disposing  of  liquors  other- 
wise than  sale,  and  in  prohibiting  sale 
of  commodities  not  intoxicating.— -State 
v.  Davis,  130  Ala.  148. 

If  part  of  statute  which  is  valid  is 
complete  within  itself,  it  may  be  en- 
forced.— lb.,  Bradley's  case,  99  Ala.  177. 

An  act  entitled  "to  prohibit  sale/' 
void  as  to  provision  for  refunding  li- 
cense paid. — lb. 

An  act  granting  riparian  rights  in 
river,  while  the  body  grants  a  fee  is 
valid,  the  fee  being  included  in  riparian 
rights. — Mobile  Trans.  Co.  v.  Mobile, 
128  Ala.  335. 

Object  of  provision  is  to  prevent  sur- 
prise and  fraud. — lb. 

It  should  not  be  construed  so  as  to 
defeat  legislation  not  within  evil  aimed 
at.— lb. 

Act  must  be  upheld  if  subject-matter 
be  comprehended  in  title. — lb.;  Adler 
v.  State,  55  Ala.  21;  Ballentyne  v.  Wick- 
ersham,  75  Ala.  536;  Quartlebaum  v. 
State,  79  Ala.  1;  Edwards  v.  Williams, 
70  Ala.  145. 

An  act  providing  for  the  levy  of  a 
tax  for  paving  streets,  and  providing 
that  it  be  collected  as  other  city  taxes 
under  a  different  statute,  and  making 
reference  to  that  statute,  is  valid. — 126 
Ala.  632. 

Where  the  title  of  an  act  was  "to 
amend  an  act  to  regulate  the  drawing 
and  empaneling  of  juries,"  being  purely 
amendatory,  should  set  out  all  the  sec- 
tions of  the  original  act  sought  to  be 
amended. — Bates  v.  State,  118  Ala.  102. 

A    statute    authorizing    the    probate 
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tain  but  one  subject,  which  shall 
be  clearly  expressed  in  its  title, 
except     general     appropriation 
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sion  of  statutes;  and  no  law  shall 
be  revived,  amended,  or  the  pro- 
visions thereof  extended  or  con- 


court  to  establish  a  stock  law  district  is 
not  in  violation  of  this  provision  of  the 
Constitution. — Edmonson  v.  Ledbetter, 
114  Ala.  477. 

A  statute,  the  title  of  which  is  "to 
regulate  the  management  of  state  and 
county  convicts/'  will  not  authorize  a 
provision  regulating  the  costs  and  the 
taxation  thereof  in  criminal  cases. — 
Brown  v.  State,  115  Ala.  74,  Brickell, 
C.  J.,  dissenting. 

Where  the  title  of  an  act  was  "to  es- 
tablish a  new  charter  tor  the  City  of 
Huntsville, "  it  would  not  authorize  a 
provision  regulating  the  prosecution  of 
criminal  cases  before  justices  of  the 
peace.— Bell  v.  State,  115  Ala.  87. 

Where  the  tule  of  an  act  was  "an 
act  to  amend  sections  8  and  10  of  an  act 
to  create  a  board  of  education,  and  pre- 
scribe the  powers  of  the  same,"  will 
not  authorize  a  provision  for  the  levy 
of  a  tax  of  20  cents  on  $100  worth  of 
property  by  said  city. — State  v.  So.  Ry. 
Co.,  115  Ala.  250. 

A  statute  entitled  an  act  for  the  im- 
provement of  roads  and  bridges  in  Mar- 
shall county  pertains  to  but  one  general 
subject,  and  is  not  in  violation  of  this 
provision  of  the  Constitution. — State  v. 
Street,  117  Ala.  203. 

Where  the  title  of  an  act  was  "an 
act  to  provide  for  and  regulate  the  sale 
of  intoxicating  drinks,' '  it  will  not  au- 
thorize a  provision  to  prohibit  the  bar- 
ter or  exchange  or  otherwise  disposing 
of  such  drinks. — Yahn  v.  Marrett,  117 
Ala.  485;  Williams  v.  State,  91  Ala.  14; 
Morgan  v.  State,  81  Ala.  72;  Miller  v. 
Jones,  80  Ala.  89. 

Where  the  title  of  an  act  was  "to 
regulate  the  fine  and  forfeiture  fund 
and  to  provide  for  payment  of  claims 
against  the  same,"  held  not  to  author- 
ize an  appropriation  from  the  general 
fund  of  the  county  to  the  fine  and  for- 
feiture fund. — Sanders  v.  Com.  of  El- 
more Co.,  117  Ala.  543;  Pierce  v.  Co. 
Cora.,  117  Ala.  569. 

A  statute  entitled  "an  act  to  extend 
to  the  fire  companies  of  Montgomery  the   i 
benefits  of  a  former  act  to  raise  a  fund   I 
for  the  benefit  of  the  fire  companies  of 
Mobile,"  is  not  in  violation  ot  the  Con- 
stitution   as    to    revising    or    amending 


laws;  it  belongs  to  that  class  of  statutes 
known  as  "reference  statutes." — 
Phoenix  Co.  v.  Fire  Dept.,  117  Ala.  631. 

Where  the  title  of  an  act  was  "to 
authorize  the  governor  with  the  advice 
and  consent  of  the  senate,  to  appoint  a 
judge  of  the  city  court,"  would  author- 
ize a  provision  to  fill  vacancies  in  such 
office.— Winter  v.  Sayre,  118  Ala.  1. 

Where  the  title  of  an  act  was  "to 
legalise  the  business  of  building  and 
loan  associations  in*  this  state,"  it  did 
not  authorize  a  provision  to  legalize 
past  transactions  had  with  building  and 
loan  associations. — Lindsay  v.  U.  S.  Co., 
120  Ala.  156. 

Where  the  title  of  an  act  was  "to 
dispose  of  lands  sold  for  taxes,  if  not 
redeemed,  etc.,"*'  was  held  to  be  an 
original  act  in  form,  and  not  a  law  to 
revise  or  amend  other  laws,  and  was, 
therefore,  valid. — Cobb  v.  Vary,  120 
Ala.  263. 

An  act  entitled  "an  act  to  incorpo- 
rate a  town,"  will  not  authorize  a  pro- 
vision to  issue  bonds  for  the  purpose  of 
building  a  courthouse  for  the  county. — 
Thompson  v.  Luverne,  125  Ala.  366;  s. 
c,  128  Ala.  567. 

A  statute  to  provide  tor  the  perma- 
nent location  of  the  county  site  of  Cal- 
houn county  was  held  to  authorize  a 
provision  for  an  election  to  determine 
the  location. — State  v.  Crook,  126  Ala. 
600,  McClellan,  C.  J.,  and  Haralson,  J., 
dissenting. 

An  act  "to  provide  the  manner  of 
selecting  police  force  for  a  city,  and  to 
provide  efficient  management  therefor," 
may  change  the  mode  of  electing  or  ap- 
pointing police  officers  under  the  Con- 
stitution of  1875. — State  v.  McCary,  128 
Ala.  139. 

An  act  granting  to  Mobile  riparian 
rights  of  the  river  front  will  authorize 
a  grant  to  the  city  of  the  fee. — Mobile 
Co.  v.  City  of  Mobile,  128  Ala.  335. 

An  act  to  prohibit  the  sale  of  spirit- 
uous, vinous,  or  malt  liquors  will  not 
authorize  a  provision  to  prevent  giving 
away,  or  otherwise  disposing  of  such 
liquors. — State  v.  Davis,  130  Ala.  148. 

A  statute  to  prohibit  the  sale  of  in- 
toxicating liquors  will  not  authorize  a 
provision  for  refunding  the  amount  of 
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bills,  general  revenue  bills,  and 
bills  adopting  a  code,  digest,  or 
revision  of  statutes;  and  no  law 
shall  be  revived,  amended,  or  the 
provisions  thereof  extended  or 
conferred,  by  reference  to  its 
title  only;  but  so  much  thereof  as 
is  revived,  amended,  extended, 
or  conferred,  shall  be  reenacted 
and  published  at  length. 

Sec.  46.  Senators  and  repre- 
sentatives shall  be  elected  by  the 
qualified  electors  on  the  first 
Tuesday  after  the  first  Monday 
in  November  unless  the  legisla- 
ture shall  change  the  time  of 
holding  elections,  and  in  every 
fourth  year  thereafter.  The 
terms  of  office  of  the  senators  and 
representatives  shall  commence 
on  the  day  after  the  general  elec- 
tion at  which  they  are  elected, 
and  expire  on  the  day  after  the 
general  election  held  in  the 
fourth  year  after  their  election, 
except  as  otherwise  provided  in 
this  Constitution.  At  the  gen- 
eral election  in  the  year  nineteen 
hundred  and  two  all  the  repre- 
sentatives, together  with  the  sen- 
ators for  the  even  numbered  dis- 
tricts and  for  the  Thirty-fifth 
district,  shall  be  elected.  The 
terms  of  those  senators  who  rep- 
resent the  odd  numbered  dis- 
tricts under  the  law  in  force  prior 


ferred,  by  reference  to  its  title 
only;  but  so  much  thereof  as  is 
revived,  amended,  extended,  or 
conferred  shall  be  reenacted  and 
published  at  length. 


Sec.  3.  Senators  and  represent- 
atives shall  be  elected  by  the 
qualified  electors,  on  the  first 
Monday  in  August,  eighteen  hun- 
dred and  seventy-six;  and  one- 
half  of  the  senators  and  all  the 
representatives  shall  be  elected 
every  two  years  thereafter,  unless 
the  general  assembly  shall  change 
the  time  of  holding  elections.  The 
terms  of  office  of  the  senators 
shall  be  four  years,  and  that  of 
the  representatives  two  years, 
commencing  on  the  day  after  the 
general  election,  except  as  other- 
wise provided  in  this  constitution. 

Sec.  9.  At  the  general  election 
in  the  year  eighteen  hundred  and 
seventy-six,  senators  shall  be 
elected  in  the  even  numbered  dis- 
tricts to  serve  for  two  years,  and 
in  the  odd  numbered  districts  to 
serve  for  four  years,  so  that  there- 
after one-half  the  senators  may 
be  chosen  bienially.  Members  of 
the  house  of  representatives  shall 


license  paid  for  the  current  year. — State 
v.  Davis,  130  Ala.  148. 

An  act  to  establish,  maintain,  regulate 
and  make  effective  a  dispensary,  etc., 
and  a  branch  thereof,  in  the  town  of 
F,  ana  to  provide  for  the  issuance  of 
liquor  license,  was  held  not  to  embrace 
but  one  subject  in  its  title. — Mitchell  v. 
State,  134  Ala.  392. 

A  statute  to  establish  an  inferior 
court  of  Birmingham,  and  to  define  its 


powers,  was  held  to  authorize  a  pro- 
vision for  confession  of  judgments,  for 
payment  of  fines  and  costs  by  the  ac- 
cused, and  authorized  provisions  to  sen- 
tence defendants  to  hard  labor  to  pay 
fine  and  costs. — Ex  parte  Mayor  and 
Aldermen  of  Birmingham,  116  Ala.  186. 
An  act,  the  title  of  which  is  "to 
further  define  general  assignments  and 
to  prevent  fraudulent  disposition  of 
property,"  was  held  to  express  two  sub- 
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to  the  ratification  of  this  Consti- 
tution, are  hereby  extended  until 
the  day  after  the  general  election 
in  the  year  nineteen  hundred  and 
six;  and  until  the  expiration  of 
lis  term  as  hereinbefore  ex- 
tended, each  such  senator  shall 
represent  the  district  established 
by  this  Constitution,  bearing  the 
number  corresponding  with  that 
for  which  he  was  elected.  In  the 
year  nineteen  hundred  and  six, 
and  in  every  fourth  year  there- 
after, all  the  senators  and  rep- 
resentatives shall  be  elected. 
Whenever  a  vacancy  shall  occur 
in  either  house,  the  governor 
shall  issue  a  writ  of  election  to 
fill  such  vacancy  for  the  remain- 
der of  the  term. 

Sec.  47.  Senators  shall  be  at 
least  twenty-five  years  of  age, 
and  representatives  twenty-one 
years  of  age  at  the  time  of  their 
election.  They  shall  have  been 
citizens  and  residents  of  this 
state  for  three  years  and  resi- 
dents of  their  respective  counties 
or  districts  for  one  year  next  be- 
fore their  election,  if  such  county 
or  district  shall  have  been  sp  long 
established;  but  if  not,  then  of 


be  elected  at  the  general  election 
every  second  year.  The  time  of 
service  of  senators  -and  repre- 
sentatives shall  begin  on  the  day 
after  their  election,  except  the 
terms  of  those  elected  in  the  year 
eighteen  hundred  and  seventy- 
six,  which  shall  not  begin  until 
the  term  of  the  present  members 
shall  have  expired.  Whenever  a 
vacancy  shall  occur  in  either 
house,  the  governor  for  the  time 
being  shall  issue  a  writ  of  election 
to  fill  such  vacancy  for  the  re- 
mainder of  the  term. 


Sec.  4.  Senators  shall  be  at 
least  twenty-seven  years  of  age, 
and  representatives  twenty-one 
years  of  age;  they  shall  have  been 
citizens  and  inhabitants  of  this 
state  for  three  years,  and  inhab- 
itants of  their  respective  counties 
or  districts  one  year  next  before 
their  election,  if  such  county  or 
district  shall  have  been  so  long 
established;  but  if  not,  then  of  the 
county  or  district  from  which  the 


jects  in  the  title,  and  as  both  are  em- 
braced in  the  body  of  the  act,  it  is  void. 
—Builder's  Co.  v.  Lucas  Co.,  119  Ala. 
202. 

An  act  "to  ratify  and  confirm  the 
levy  of  taxes  by  ♦the  commissioners' 
eourt  of  T.  county,  for  the  purpose  of 
building  bridges,  and  of  paying  the  in- 
terest on  bridge  bonds  and  other  bonded 
indebtedness,  and  to  authorize  the  col- 
lection of  special  taxes/'  was  held  to 
contain  two  subjects,  and  is  therefore 
▼oid.— Birmingham  Min.  Co.  v.  Tusca- 
loosa Oo.,  137  Ala.  260.  * 

An  act  to  further  define  the  powers 
*nd  duties  of  the  recorders  of  M.  City, 


an  alderman  of  said  city  acting  as  re- 
corder, sufficiently  expresses  the  title. — 
Jackson  v.  State,  136  Ala.  96. 

An  act  to  provide  for  the  payment  of 
witness9  fees  attending  court  in  the 
given  county  will  support  a  provision 
fixing  the  fees  to  be  paid  the  witnesses. 
— Ellis  v.  Miller,  136  Ala.  185. 

A  statute  to  authorize  commissioners 
to  set  apart  an  appropriate  fund  to  pay 
witnesses'  certificates,  and  to  regulate 
the  payment  of  such  claims,  held  not 
to  express  two  subjects. — Ellis  v.  Miller, 
136  Ala.  185. 

Where  the  title  of  an  act  was  "to 
establish    a   new   charter   for   the   City 
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the  county  or  district  from  which 
the  same  shall  have  been  taken; 
and  they  shall  reside  in  their 
respective  counties  or  districts 
during  their  terms  of  office. 

Sec.  48.  The  legislature  shall 
meet  quadrennially  at  the  capi- 
tol,  in  the  senate  chamber,  and  in 
the  hall  of  the  house  of  represen- 
tatives, on  the  second  Tuesday  in 
January  next  succeeding  their 
election,  or  on  such  other  day  as 
may  be  prescribed  by  law;  and 
shall  not  remain  in  session  longer 
than  sixty  days  at  the  first  ses- 
sion held  under  the  Constitution, 
nor  longer  than  fifty  days  at  any 
subsequent  session.  If  at  any 
time  it  should  from  any  cause  be- 
come impossible  or  dangerous  for 
the  legislature  to  meet  or  remain 
at  the  capitol  or  for  the  senate 
to  meet  or  remain  in  the  senate 
chamber,  or  for  the  representa- 
tives to  meet  or  remain  in  the 
hall  of  the  house  of  representa- 
tives, the  governor  may  convene 
the  legislature,  or  remove  it  after 
it  has  convened,  to  some  other 
place,  or  may  designate  some 
other  place  for  the  sitting  of  th? 
respective  houses,  or  either  of 
them,  as  necessity  may  require. 

Sec.  49.  The  pay  of  the  mem- 
bers of  the  legislature  shall  be 
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same  shall  have  been  taken;  and 
they  shall  reside  in  their  respect- 
ive counties  or  districts  during 
their  terms  of  service. 

Sec.  5.  The  general  assembly 
shall  meet  biennially,  at  the  capi- 
tol, in  the  senate  chamber  and  in 
the  hall  of  the  house  of  repre- 
sentatives (except  in  cases  of 
destruction  of  the  capitol,  or  epi- 
demics, when  the  governor  may 
convene  them  at  such  place  in  the 
state  as  he  may  deem  best)  on 
the  day  specified  in  this  consti- 
tution, or  on  such  other  day  as 
may  be  prescribed  by  law;  and 
shall  not  remain  in  session  longer 
than  sixty  days  at  the  first  session 
held  under  this  constitution,  nor 
longer  than  fifty  days  at  any  sub- 
sequent session. 


Sec.  6.  The  pay  of  the  members 
of  the  general  assembly  shall  be 


of  Montgomery"  it  is  comprehensive 
enough  to  embrace  every  power  and 
right  that  may  be  exercised  or  enjoyed 
by  the  municipality. — City  of  Mont.  v. 
Birdsong,  126  Ala.  632;  State  v.  Rodgers, 
107  Ala.  444;  Cobb  v.  Vary,  120  Ala.  263. 
The  title  of  an  act  "to  authorize 
municipal  and  other  subdivisions  of  the 
state  to  buy  and  sell  spirituous,  vinous, 
or  malt  liquors  and  to  further  regulate 
and  prohibit  the  sale  of  such  liquors/' 


|       does  not  provide   for  but   one   subject 

and  is  not  in  violation  of  the  Constitu- 

|       tion. — Sheppard  v.  Dowling,  127  Ala.  1. 

[Art.  IV,  Sec.  5  of  1875.]— 

Legislature  sits  fifty  working  days, 
I  excluding  Sundays  and  days  on  which, 
'  by  concurrent  resolution,  the  two  houses 
do  not  sit. — 3£oog  v.  Randolph,  77  Ala. 
!  597;  Sayre  v.  Pollard,  77  Ala.  608;  Ex 
'       parte  Cowert,  92  Ala.  94. 
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four  dollars  per  day,  and  ten 
cents  per  mile  in  going  to  and  re- 
turning from  the  seat  of  govern- 
ment, to  be  computed  by  the 
nearest  usual  route  traveled. 

Sec.  50.  The  legislature  shall 
consist  of  not  more  than  thirty- 
five  senators,  and  not  more  than 
one  hundred  and  five  members  of 
the  house  of  representatives,  to 
be  apportioned  among  the  sev- 
eral districts  and  counties,  as 
prescribed  in  this  Constitution; 
provided  that  in  addition  to  the 
above  number  of  representatives, 
each  new  county  hereafter  cre- 
ated shall  be  entitled  to  ono  rep- 
resentative. 

Sec.  51.  The  senate,  at  the  be- 
ginning of  each  regular  session, 
and  at  such  other  times  as  may 
be  necessary,  shall  elect  one  of 
its  members  president  pro  tem. 
thereof,  to  preside  over  its  delib- 
erations in  the  absence  of  the 
lieutenant-governor;  and  the 
house  of  representatives,  at  the 
beginning  of  each  regular  ses- 
sion, and  at  such  other  times  as 
may  be  necessary,  shall  elect  one 
of  its  members  as  speaker;  and 
the  president  of  the  senate  and 
the  speaker  of  the  house  of  repre- 
sentatives shall  hold  their  offices 
respectively,  until  their  succes- 
sors are  elected  and  qualified.  In 
case  of  the  temporary  disability 
of  either  of  said  presiding  officers, 
the  house  to  which  he  belongs 
may  elect  one  of  its  members  to 
preside  over  that  house  and  to 
perform  all  the  duties  of  such  offi- 
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four  dollars  per  day,  and  ten 
cents  per  mile  in  going  to  and 
returning  from  the  seat  of  gov- 
ernment, to  be  computed  by  the 
nearest  usual  route  traveled. 

Sec.  7.  The  general  assembly 
shall  consist  of  not  more  than 
thirty-three  senators,  and  not 
more  than  one  hundred  mem- 
bers of  the  house  of  repre- 
sentatives; to  be  apportioned 
among  the  several  districts  and 
counties  as  prescribed  in  this  con- 
stitution. 


Sec.  8.  The  senate,  at  the  be- 
ginning of  each  regular  session, 
and  at  such  other  times  as  may 
be  necessary,  shall  elect  one  of  its 
members  president  thereof;  and 
the  house  of  representatives,  at 
the  beginning  of  each  regular  ses- 
sion, shall  elect  one  of  its  mem- 
bers as  speaker;  and  the  president 
of  the  senate  and  the  speaker  of 
the  house  of  representatives  shall 
hold  their  offices  respectively 
until  their  successors  are  elected 
and  qualified.  Each  house  shall 
choose  its  own  officers,  and  shall 
judge  of  the  election,  returns,  and 
qualifications  of  its  members. 


[See.  51.J — 

The  house  of  representatives  has  au- 
thority to  elect  a  speaker  pro  tempore, 


when  from  any  cause  the  speaker  is  un- 
able to  discharge  his  duties. — Robertson 
v.  State,  130  Ala.  164. 
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cer  during  the  continuance  of  his 
disability;  and  such  temporary 
officer,  while  performing  duty  as 
such,  shall  receive  the  same  com- 
pensation to  which  the  perma- 
nent officer  is  entitled  by  law,  and 
no  other.  Each  house  shall 
choose  its  own  officers  and  shall 
judge  of  the  election,  returns, 
and  qualifications  of  its  mem- 
bers. 

Sec.  52.  A  majority  of  each 
house  shall  constitute  a  quorum 
to  do  business;  but  a  smaller 
number  may  adjourn  from  day  to 
day  and  compel  the  attendance 
of  absent  members,  in  such  man- 
ner and  under  such  penalties  as 
each  house  may  provide. 

Sec.  53.  Each  house  shall  have 
power  to  determine  the  rules  of 
its  proceedings  and  to  punish  its 
members  and  other  persons,  for 
contempt  or  disorderly  behavior 
in  its  presence;  to  enforce  obedi- 
ence to  its  processes;  to  protect 
its  members  against  violence,  or 
offers  of  bribes  or  corrupt  solici- 
tation; and  with  the  concurrence 
of  two-thirds  of  the  house,  to  ex- 
pel a  member,  but  not  a  second 
time  for  the  same  offense;  and 
the  two  houses  shall  have  all  the 
powers  necessary  for  the  legisla- 
ture of  a  free  state. 

Sec.  54.  A  member  of  the  legis- 
lature, expelled  for  corruption, 
shall  not  thereafter  be  eligible  to 
either  house,  and  punishment  for 
contempt  or  disorderly  behavior 
shall  not  bar  an  indictment  for 
the  same  offense. 

Sec.  55.  Each  house  shall  keep 

[Sec.  55.]— 

Journal  is  a  public  record  of  which   , 
the  courts  will  take   judicial   notice. —   ! 


Sec.  10.  A  majority  of  each 
house  shall  constitute  a  quorum 
to  do  business;  but  a  smaller 
number  may  adjourn  from  day  to 
day,  and  may  compel  the  attend- 
ance of  absent  members,  in  such 
manner,  and  under  such  penal- 
ties, as  each  house  may  provide. 

Sec.  11.  Each  house  shall  have 
power  to  determine  the  rules  of 
its  proceedings,  and  to  punish  its 
members,  or  other  persons,  for 
contempt  or  disorderly  behavior 
in  its  presence;  to  enforce  obedi- 
ence to  its  process;  to  protect  its 
members  against  violence,  or 
offers  of  bribes  or  corrupt  .solici- 
tation; and,  with  the  concurrence 
of  two-thirds  of  either  house,  to 
expel  a  member,  but  not  a  second 
time  for  the  same  cause;  and  shall 
have  all  the  powers  necessary  for 
the  legislature  of  a  free  state. 

Sec.  12.  A  member  of  either 
house  expelled  for  corruption 
shall  not  thereafter  be  eligible  to 
either  house,  and  punishment  for 
contempt  or  disorderly  behavior 
shall  not  bar  an  indictment  for 
the  same  offense. 

Sec.  13.  Each  house  shall  keep 

Jones  v.  Hutchinson,  43  Ala.  721;  Hen- 
derson v.  State,  94  Ala.  95. 
When    must   show    affirmatively    that 
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a  journal  of  its  proceedings  and 
cause  the  same  to  be  published 
immediately  after  its  adjourn- 
ment, excepting  such  parts  as,  in 
its  judgment,  may  require  se- 
crecy; and  the  yeas  and  nays  of 
the  members  of  either  house  on 
any  question  shall,  at  the  request 
of  one-tenth  of  the  members  pre- 
sent, be  entered  on  the  journal. 
Any  member  of  either  house 
shall  have  liberty  to  dissent  from 
or  protest  against  any  act  or  res- 
olution which  he  may  think 
injurious  to  the  public,  or  to  an 
individual,  and  have  the  reason 
for  his  dissent  entered  on  the 
journal. 

Sec.  56.  Members  of  the  legis- 
lature shall,  in  all  cases,  except 
treason,  felony,  violation  of  their 
oath  of  office,  and  breach  of  the 
peace,  be  privileged  from  arrest 
during  their  attendance  at  the 
session  of  their  respective  houses, 
and  in  going  to  and  returning 
from   the    same;    and   for    any 

the  yeas  and  nays  were  taken,  no  other 
evidence  received. — State  v.  Buckley, 
54  Ala.  599;  Walker  v.  Griffith,  60  Ala. 
361. 

Except  where  the  Constitution  re- 
quires that  a  matter  shall  appear  on  the 
journal,  its  performance  is  presumed,  un- 
less the  contrary  affirmatively  appears. 
—Harrison  v.  Gordy,  57  Ala.  49;  Perry 
Co.  v.  8.  M.  &  M.  E.  Co.,  58  Ala.  546; 
Clarke  v.  Jack,  60  Ala.  271;  Hall  v. 
8tate,  82  Ala.  562;  Hare  v.  Kennerly, 
83  Ala.  608. 

Notice  of  a  local  law  will  be  presumed 
if  the  journal  does  not  show  the  con- 
trary. The  Constitution  of  1901  changes 
this  as  to  some  legislation. — Harrison  v. 
Gordy,  57  Ala.  49;  Clarke  v.  Jack,  60 
Ala,  271. 

When  the  journals  are  silent  on  a 
matter  on  which  it  is  proper  for  them 
to  speak  it  will  not  be  presumed  that 
either  house  has  disregarded  a  constitu- 


a  journal  of  its  proceedings,  and 
cause  the  same  to  be  published 
immediately  after  its  adjourn- 
ment, excepting  such  parts  as,  in 
its  judgment,  may  require  se- 
crecy; and  the  yeas,  and  nays  of 
the  members  of  either  house  on 
any  question  shall,  at  the  desire 
of  one-tenth  of  the  members  pres- 
ent, be  entered  on  the  journals. 
Any  member  of  either  house  shall 
have  liberty  to  dissent  from,  or 
protest  against,  any  act  or  resolu- 
tion which  he  may  think  injurious 
td  the  public  or  an  individual, 
and  have  the  reasons  for  his  dis- 
sent entered  on  the  journals. 

Sec.  14.  Members  of  the  gen- 
eral assembly  shall,  in  all  cases, 
except  treason,  felony,  violation 
of  their  oath  of  office,  and  breach 
of  the  peace,  be  privileged  from 
arrest  during  their  attendance  at 
the  session  of  their  respective 
houses,  and  in  going  to  and  re- 
turning from  the  same;  and  for 


tional  requirement,  except  in  those 
cases  where  the  journals  are  expressly 
required  to  show  the  action  taken. — 
Walker's  case,  60  Ala.  361;  Ex  parte 
Howard  Harrison  Co.,  119  Ala.  484. 

The  clerk  of  the  house  has  no  power 
to  alter  or  change  the  journal  of  the 
house  after  it  has  been  deposited  with 
the  secretary  of  state. — Montgomery 
Beer  Works  v.  Gaston,  126  Ala.  425. 

If  the  journal  fails  to  show  affirma- 
tively that  a  statute  has  been  passed 
in  accordance  with  Constitution,  the 
statute  is  invalid. — Montgomery  Beer 
Works  v.  Gaston,  126  Ala.  425;  Moody 
v.  State,  48  Ala.  115;  Moog  v.  Randolph, 
77  Ala.  599;  Jones  v.  Hutchinson,  43 
Ala.  721. 

In  determining  whether  a  bill,  en- 
rolled, signed  by  the  presiding  officers 
of  the  two  houses  and  approved  by  the 
governor,  has  been  regularly  enacted 
resort  can  be  had  only  to  bill  and  jour- 
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speech  or  debate  in  either  house 
shall  not  be  questioned  in  any 
other  place. 

Sec.  57.  The  doors  of  each 
house  shall  be  opened  except  on 
such  occasions  as,  in  the  opinion 
of  the  house,  may  require  se- 
crecy, but  no  person  shall  be  ad- 
mitted to  the  floor  of  either  house 
while  the  same  is  in  session,  ex- 
cept members  of  the  legislature, 
the  officers  and  employes  of  the 
two  houses,  the  governor  and  his 
secretary,  representatives  of  t)ie 
press,  and  other  persons  to  whom 
either  house,  by  unanimous  vote, 
may  extend  the  privileges  of  its 
floor. 

Sec.  58.  Neither  house  shall, 
without  consent  of  the  other,  ad- 
journ for  more  than  three  days, 
nor  to  any  other  place  than  that 
in  which  they  may  be  sitting,  ex- 
cept as  otherwise  provided  in 
this  Constitution. 


any  speech  or  debate  in  either 
house,  they  shall  not  be  ques- 
tioned in  any  other  place. 

Sec.  15.  The  doors  of  each 
house  shall  be  open,  except  on 
such  occasions  as,  in  the  opinion 
of  the  house,  may  require  secrecy. 


Sec.  16.  Neither  house  shall, 
without  the  consent  of  the  other, 
adjourn  for  more  than  three  days, 
nor  to  any  other  place  than  that 
in  which  they  may  b.e  sitting. 


Sec.  59.    No  senator  or  repre-        Sec.  17.    No  senator  or  repre- 


nals. — Ex  parte  Howard  Co.,  119  Ala. 
484;  authorities  cited:  Montgomery 
Beer  Works  v.  Gaston,  126  Ala.  425; 
Robertson  v.  State,  130  Ala.  164. 

The  bound  volume  of  the  proceedings 
of  the  house,  as  entered  therein  and 
signed  by  the  speaker  and  attested 
by  the  clerk  and  filed  in  the  office  of 
the  secretary  of  state,  constitutes  the 
journal,  and  not  the  memoranda  of  the 
clerk. — Montgomery  Beer  Works  v. 
Gaston,  Judge,  etc.,  126  Ala.  425. 

The  bundle  of  papers,  notes,  and 
memorandum  kept  by  the  clerk  of  the 
house  of  representatives  may  be  the 
matter  from  which  the  journal  is  made 
up,  but  it  is  not  the  journal  itself. — 
Montgomery  Co.  v.  Gaston,  126  Ala.  .425. 

The  journal  made  up,  signed,  and  filed 
in  the  office  of  the  secretary  of  state 
is  the  final  evidence  of  the  proceedings 
of  the  respective  houses. — Mont.  Co.  v. 
Gaston,  126  Ala.  425. 


The  journal  cannot  be  interpolated  or 
corrected  by  the  clerk  or  secretary  of 
state  after  it  has  been  signed  and  filed 
in  the  office. — Mont.  Co.  v.  Gaston,  126 
Ala.   425. 

Unless  the  Constitution  requires  tbe 
journals  to  affirmatively  show  a  given 
matter  no  presumption  will  be  indulged 
against  the  journals  to  destroy*  the 
validity  of  the  act. — Ex  parte  Howard- 
Harrison  Co.,  119  Ala.  484;  Walker  v. 
Griffith,  60  Ala.  361;  85  Am.  Dec.  348. 

A  provision  of  the  Federal  Constitu- 
tion that  full  faith  and  credit  shali  be 
given  in  each  state  to  the  public  acts 
and  records  of  others  does  not  apply  to 
judgments  rendered  by  the  court  of  one 
state  against  a  nonresident  debtor  in 
the  absence  of  personal  service. — L.  & 
N.  R.  Co.  v.  Nash.,  118  Ala.  477. 

[Sec.  59.]— 

A   member  of  the  legislature   cannot 
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sentative  shall,  during  the  term 
for  which  he  shall  have  been 
elected,  be  appointed  to  any  office 
of  profit  under  this  state,  which 
shall  have  been  created,  or  the 
emoluments  of  which  shall  have 
been  increased  during  such  term, 
except  such  offices  as  may  be 
filled  by  election  by  the  people. 

Sec.  60.  No  person  convicted 
of  embezzlement  of  the  public 
money,  bribery,  perjuryr  or  other 
infamous  crime,  shall  be  eligible 
to  the  legislature,  or  capable  of 
holding  any  office  of  trust  or 
profit  in  this  state. 

Sec.  61.  No  law  shall  be  passed 
except  by  bill,  and  no  bill  shall 
be  so  altered  or  amended  on  its 
passage  through  either  house  as 
to  change  its  original  purpose. 

Sec.  62.  No  bill  shall  become  a 
law  until  it  shall  have  been  re- 
ferred to  a  standing  committee  of 
each  house,  acted  upon  ]?y  such 
committee  in  session,  and  re- 
turned therefrom,  which  facts 
shall  affirmatively  appear  upon 
the  journal  of  each  house. 

Sec.  63.    Every  bill  shall  be 


sentative  shall,  during  the  term 
for  which  he  shall  have  been 
elected,  be  appointed  to  any  civil 
office  of  profit  under  this  state, 
which  shall  have  been  created,  or 
the  emoluments  of  which  shall 
have  been  increased  during  such 
term,  except  such  offices  as  may 
be  filled  by  election  by  the  people. 

Sec.  18.  No  person  hereafter 
convicted  of  embezzlement  of  the 
public  money,  bribery,  perjury, 
or  other  infamous  crime,  shall  be 
eligible  to  the  general  assembly, 
or  capable  of  holding  any  office 
of  trust  or  profit  in  this  state. 

Sec.  19.  No  law  shall  be  passed 
except  by  bill,  and  no  bill  shall 
be  so  altered  or  amended  on  its 
passage  through  either  house  as 
to  change  its  original  purpose. 

Sec.  20.  No  bill  shall  become  a 
law  until  it  shall  have  been  re- 
ferred to  a  committee  of  each 
house  and  returned  therefrom. 


Sec.  21.  Every  bill  shall  be  read 


be  elected  by  that  body  judge  of  a  new 
circuit  then  created. — State  v.  Porter, 
1  Ala.  688. 

Nor  appointed  police  judge  of  the  city 
of  Birmingham,  the  same  being  a  civil 
ofiee  of  profit  under  the  state,  created 
by  the  body  of  which  he  was  a  mem- 
ber.—Montgomery  v.  State,  107  Ala.  372. 

[Sec  6L]— 

Compliance  presumed  unless  the  con- 
trary shown. — State  v.  Buckley,  54  Ala. 
599. 

Bill  may  be  amended,  or  a  substitute 
adopted  so  long  as  the  original  purpose 
be  not  changed. — State  v.  Buckley,  54 
Ala.  599;  Harrison  v.  Gordy,  57  Ala. 
49;  Stein  v.  Leeper,  78  Ala.  517;  Aber- 
»*thy  t.  8tate,  78  Ala.  411;  Donnelly  v. 
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State,  78  Ala.  453;  Dunbar  v.  Frazer,  78 
Ala.  538;  Hall  v.  State,  82  Ala.  562. 

[Sec.  62.]— 

Compliance  presumed  unless  contrary 
shown. — State  v.  Buckley,  54  Ala.  599. 

Committee  may  report  an  amendatory 
or  substitute  bill. — State  v.  Buckley,  54 
Ala.  599. 

To  report  a  bill  to  the  house  "without 
recommendation"  is  " action"  thereon 
by  the  committee. — Walker  v.  Montgom- 
ery, 139  Ala.  468  (36  So.  25). 

Section  considered. — Walker  v.  City 
Council,  139  Ala.  468  (36  So.  23),  Blakey 
v.  Mont.,  City  of,  144  Ala.  481  (39  So. 
745). 

[Sec.  63.]— 

A  bill  becomes  a  law  only  when  it  has 
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read  on  three  different  days  in 
each  house,  and  no  bill  shall  be- 
come a  law,  unless  on  its  final 
passage  it  be  read  at  length,  and 
the  vote  be  taken  by  yeas  and 
nays,  the  names  of  the  members 
voting  for  and  against  the  same 
be  entered  upon  the  journals,  and 
a  majority  of  each  house  be  re- 
corded thereon  as  voting  in  its 
favor,  except  as  otherwise  pro- 
vided in  this  Constitution. 

Sec.  64.  No  amendment  to  bills 
shall  be  adopted  except  by  a 
majority  of  the  house  wherein 
the  same  is  offered,  nor  unless 
the  amendment  with  the  names 
of  those  voting  for  and  against 
the    same    shall   be    entered    at 


1875.— Article  IV. 

on  three  different  days  in  each 
house;  and  no  bill  shall  become  a 
law  unless,  on  its  final  passage, 
it  be  read  at  length,  and  the  vote 
be  taken  by  yeas  and  nays,  the 
names  of  the  members  voting  for 
and  against  the  same  be  entered 
on  the  journals,  and  a  majority  of 
each  house  be  recorded  thereon 
as  voting  in  its  favor,  except  as 
otherwise  provided  in  this  consti- 
tution. 

Sec.  22.  No  amendment  to  bills 
by  one  house  shall  be  concurred 
in  by  the  other,  except  by  a  vote 
of  a  majority  thereof,  taken  by 
yeas  and  nays,  and  the  names  of 
those  voting  for  and  against  re- 
corded upon  the  journals;  and  re- 


gone  through  all  the  required  forms; 
court  may  seacch  the  journal,  the  record. 
—Jones  v.  Hutchinson,  43  Ala.  721; 
Moody  v.  State,  48  Ala.  115;  Moog  v. 
Bandolph,  77  Ala.  597;  Sayre  v.  Pollard, 
77  Ala.  608. 

Does  not  require  that  everything  to 
become  law  shall  be  read  three  times; 
a  Code  may  be  enacted  by  bill  read  three 
times. — Dew  v.  Cunningham,  28  Ala. 
466;  Hoover  v.  State,  59  Ala.  57;  Bales 
v.  State,  63  Ala.  30. 

Presumption  is  that  bill  was  read 
three  times. — Walker  v.  Griffith,  60  Ala. 
361. 

Yeas  and  nays  must  appear  affirma- 
tively from  the  journal. — State  v.  Buck- 
ley, 54  Ala.  599;  Walker  v.  Griffith,  60 
Ala.  361. 

* 'Final  passage"  is  the  vote  on  its 
passage  in  either  house  after  three  read- 
ings on  three  different  days  in  that 
house. — State  v.  Buckley,  54  Ala.  599. 

If  an  act  as  engrossed  and  signed 
varies  materially  in  substance  and  legal 
effect  from  the  bill  as  passed,  neither  is 
a  constitutional  enactment. — Jones  v. 
Hutchinson,  43  Ala.  721;  Moody  v. 
State,  48  Ala.  115;  Moog  v.  Bandolph, 
77  Ala.  597;  Sayre  v.  Pollard,  77  Ala. 
608;  Stein  v.  Leeper,  78  Ala.  517;  Aber- 
nathy  v.  State,  78  Ala.  453;  Dunbar  v. 
Frazier,  78  Ala.  538. 


[Sec  64.]— 

The  amendment  must  affirmatively 
appear  upon  the  journals  and  that  it  was 
concurred  in  by  a  yea  and  nay  vote. — 
Jefferson  County  v.  Crow,  141  Ala.  126 
(37  So.  469). 

Acts  1903,  p.  566,  declared  unconstitu- 
tional.— Jefferson  Co.  v.  Crow,  141  Ala. 
126  (37  So.  469). 

Acts  1901,  p.  131,  declared  unconstitu- 
tional.—Toney  v.  State,  141  Ala.  120 
(37  So.  332). 

There  are  two  ways  by  which  one 
house  can  concur  in  amendment  adopted 
by  the  other;  one  by  yea  and  nay  vote 
of  concurrence;  the  other  by  adopting 
the  report  of  conference  committee  by 
yea  and  nay  vote. — Jefferson  Co.  v. 
Crow,  141  Ala.  126  (37  So.  469). 

Journal  examined  and  held  sufficient. 
— State  v.  Porter,  145  Ala.  541  (40  So. 
144). 

Yeas  and  nays  must  appear  on  the 
journal;  compliance  with  certain  other 
requirements  presumed. — State  v.  Buck- 
ley, 54  Ala.  599. 

Where  the  record  does  not  show  in 
what  the  amendment  consists,  it  will 
be  presumed  that  it  was  matter  in  which 
only  a  majority  vote  is  necessary. — 
Jackson  v.  State,  131  Ala.  21. 

The  journal  must  show  that  the  bill 
did   not    receive    the    required    vote   in 
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length  on  the  journal  of  the 
house  in  which  the  same  is 
adopted,  and  no  amendment  to 
bills  by  one  house  shall  be  con- 
curred in  by  the  other,  unless  a 
vote  be  taken  by  yeas  and  nays, 
and  the  names  of  the  members 
voting  for  and  against  the  same 
be  recorded  at  length  on  the  jour- 
nal; and  no  report  of  a  committee 
of  conference  shall  be  adopted  in 
either  house,  except  upon  a  vote 
taken  by  yeas  and  nays,  and  en- 
tered on  the  journal,  as  herein 
provided  for  the  adoption  of 
amendments. 

Sec.  66,  The  legislature  shall 
have  no  power  to  authorize  lot- 
teries or  gift  enterprises  for  any 
purposes,  and  shall  pass  laws  to 
prohibit  the  sale  in  this  state  of 
lottery  or  gift  enterprise  tickets, 
or  tickets  in  any  scheme  in  the 
nature  of  a  lottery;  and  all  acts, 
or  parts  of  acts  heretofore  passed 
by  the  legislature  of  this  state, 
authorizing  a  lottery  or  lotteries, 
and  all  acts  amendatory  thereof, 
or  supplemental  thereto,  are 
hereby  avoided. 

Sec.  66.    The  presiding  officer 


ports  of  committees  of  conference 
shall  in  like  manner  be  adopted 
in  each  house. 


Sec.  26.  The  general  assembly 
shall  -have  no  power  to  authorize 
lotteries  or  gift  enterprises  for 
any  purpose,  and  shall  pass  laws 
to  prohibit  the  sale  of  lottery  or 
gift  enterprise  tickets,  or  tickets 
in  any  scheme  in  the  nature  of  a 
lottery,  in  this  state;  and  all  acts, 
or  parts  of  acts,  heretofore  passed 
by  the  general  assembly  of  this 
state,  authorizing  a  lottery  or  lot- 
teries, and  all  acts  amendatory 
thereof,  or  supplemental  thereto, 
are  hereby  avoided. 

Sec.  27.  The  presiding  officer  of 


order   to   declare    it   void. — Jackson'  v. 
8tate,  131  Ala.  21. 

An  act  entitled  "an  act  to  establish 
a  textbook  board  for  public  schools" 
held  sufficient.— State  v.  Griffin,  132 
Ala.  47. 

[Sec.  66.]— 

The  legislature  has  no  authority  to 
fieense  slot  machines  or  to  authorize 
the  carrying  on  of  a  lottery. — Loiseau 
▼.  State,  114  Ala.  34  (modifying  Bucka- 
for  v.  BUte,  62  Ala.  334). 

A  statute  authorizing  certain  persons 
to  carry  on  a  lottery  held  to  violate  the 
Constitution. — Horst  v.  Moses,  48  Ala. 
129. 

To  be  a  criminal  lottery,  there  must 


be  a  consideration,  and  when  small 
amounts  are  hazarded  to  gain  large  ones, 
determined  by  chance;  where  choice,  or 
skill  exerts  no  effect,  it  is  prohibited. — 
Loiseau  v.  State,  114  Ala.  34;  Beeves 
v.  State,  105  Ala.  120;  49  Ala.  396;  88 
Ala.  196;  138  Ala.  86. 

If,  in  the  use  of  a  machine,  a  consid- 
eration is  paid,  and  there  is  gambling, 
it  is  a  lottery. — Loiseau  v.  State,  114 
Ala.  34;  Buckalew  v.  State,  62  Ala.  334, 
modified. 

"Lot"  is  a  contrivance  to  determine 
a  question  by  chance,   or  without   the 
action  of  man's  choice  or  will. — Loiseau 
v.  State,  114  Ala.  34. 
[Sec.  66.]— 

What  sufficient  compliance  with  this 
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of  each  house  shall,  in  the  pres- 
ence of  the*  house  over  which  he 
presides,  sign  all  bills  and  joint 
resolutions  passed  by  the  legisla- 
ture, after  the  same  shall  have 
been  publicly  read  at  length  im- 
mediately before  signing,  and  the 
fact  of  reading  and  signing  shall 
be  entered  upon  the  journal;  but 
the  reading  at  length  may  be  dis- 
pensed with  by  a  two-thirds  vote 
of  a  quorum  present,  which  fact 
shall  also  be  entered  on  the  jour- 
nal. 

Sec.  67.  The  legislature  shall 
prescribe  by  law  the  number, 
duties,  and  compensation  of  the 
officers  and  employes  of  *  each 
house,  and  no  payment  shall  be 
made  from  the  state  treasury  or 
be  in  any  way  authorized  to  any 
person  except  to  an  acting  officer 
or  employe  elected  or  appointed 
in  pursuance  of  law. 

Sec.  68.  The  legislature  shall 
have  no  power  to  grant  or  to 
authorize  or  require  any  county 


each  house  shall,  in  the  presence 
of  the  house  over  which  he  pre- 
sides, sign  all  bills  and  joint  reso- 
lutions passed  by  the  general 
assembly,  after  the  titles  have 
been  publicjy  read  immediately 
before  signing,  and  the  fact  of 
signing  shall  be  entered  on  the 
journal. 


Sec.  28.  The  general  assembly 
shall  prescribe  by  law  the  num- 
ber, duties,  and  compensation  of 
the  officers  and  employes  of  each 
house;  and  no  payment  shall  be 
made  from  the  state  treasury,  or 
be  in  any  way  authorized  to  any 
person,  except  to  an  acting  officer 
or  employe,  elected  or  appointed 
in  pursuance  of  law. 

Sec.  29.  No  bill  shall  be  passed 
giving  any  extra  compensation  to 
any  public  officer,  servant,  or  em- 


section. — Jacobs  v.  State,  144  Ala.  98 
(40  So.  572). 

Presumption  that  reading*  of  bill  was 
dispensed  with  by  the  two-thirds  vote. 
— Uniontown  v.  State,  145  Ala.  471  (39 
So.  814). 

Facts  examined  and  held  sufficient  to 
show  compliance  with  constitution. — 
Mitchell  v.*  Gadsden,  145  Ala.  132  (40 
So.  350). 

Most  constitutions  contain  a  provision 
that,  after  the  passage  of  a  bill,  it  shall 
be  engrossed  with  the  signature  of  the 
presiding  officer,  and  that  it  shall  then 
be  presented  to  the  governor  for  his  sig- 
nature, and  the  bill  which  is  signed 
by  the  presiding  officer  oi  the  two  houses 
and  by  the  governor  must  be  the  same 
bill  whicn  passed  the  legislature. — 
Moody  v.  State,  48  Ala.  115;  s.c,  17 
Am.  Bep.  28;  People  v.  Piatt,  2  8.  C.  N. 
S.,  150;   Brady  v.  West,  50  Miss.,  68. 

The   presumption   is   indulged,  in   the 


absence  of  proof,  that  the  bill  signed  by 
the  speaker  of  the  house  or  president  of 
the  senate  and  approved  by  the  gover- 
nor is  the  bill  passed  by  the  legislature. 
— Ex  parte  Howard -Harrison  Co.,  119 
Ala.  484. 

The  house  of  representatives  may 
elect  the  speaker  of  the  house  pro  tem- 
pore who  may  sign  bills  as  the  speaker 
of  the  house  when  the  regular  speaker 
is  sick,  absent,  or  unable  to  discharge 
the  duties  of  the  office. — Bobertson  v. 
State,  130  Ala.  164. 

The  bill  enrolled,  and  the  journals  of 
the  two  houses  is  the  record  of  its  own 
existence  and  integrity  to  determine 
whether  the  bill  enrolled  and  signed 
and  approved  is  in  fact  regularly  and 
constitutionally  enacted. — Bobertaon  v. 
State,  130  Ala.  164;  Ex  parte  Howard - 
Harrison  Co.,  119  Ala.  484;  see  143  U. 
S.  678;  23  Am.  &  Eng.  Enc.  of  Law  212; 
89  Am.  Dec.  93. 
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or  municipal  authority  to  grant, 
nor  shall  any  county  or  munici- 
pal authority  have  power  to 
grant  any  extra  compensation, 
fee,  or  allowance  to  any  public 
officer,  servant,  or  employe,  agent 
or  contractor,  after  service  shall 
have  been  rendered  or  contract 
made,  nor  to  increase  or  decrease 
the  fees  and  compensation  of 
such  officers  during  their  terms 
of  office;  nor  shall  any  officer  of 
the  state  bind  the  state  to  the 
payment  of  any  sum  of  money 
but  by  authority  of  law;  pro- 
vided this  section  shall  not  apply 
to  allowances  made  by  commis- 
sioners 9  courts  or  boards  of  reve- 
nue to  county  officers  for  ex  offi- 
cio services,  nor  prevent  the 
legislature  from  increasing  or 
diminishing  at  any  time  the  al- 
lowance to  sheriffs  or  other  offi- 
cers for  feeding,  transferring,  or 
guarding  prisoners. 

Sec.  69.  All  stationery,  print- 
ing, paper,  and  fuel  used  in  the 
legislative  and  other  depart- 
ment* of  government  shall  be 
furnished  and  the  printing,  bind- 
ing, and  distribution  of  laws, 
journals,  department  reports, 
and  all  other  printing,  binding, 
and  repairing  and  furnishing  the 
halls  and  rooms  used  for  the 
meeting  of  the  legislature  and  its 
committees,  shall  be  performed 
under  contract,  to  be  given  to  the 
lowest  responsible  bidder  below 
a  maximum  price,  and  under 
8nch  regulations  as  shall  be  pre- 
scribed by  law;  no  member  or 


1875.— Article  IV. 

ploye,  agent,  or  contractor,  after 
the  service  shall  have  been  ren- 
dered, or  contract  made;  nor  shall 
any  officer  of  the  state  bind  the 
state  to  the  payment  of  any  sum 
of  money  but  by  authority  of  law. 


Sec.  30.  •  All  stationery,  print- 
ing, paper,  and  fuel  used  in  the 
legislative  and  Other  departments 
of  government,  shall  be  furnished, 
and  the  printing,  binding,  and 
distribution  of  laws,  journals,  de- 
partment reports,  and  all  other 
printing  and  binding,  and  repair- 
ing and  furnishing  the  halls  and 
rooms  used  for  the  meetings  of 
the  general  assembly  and  its 
committees,  shall  be  performed 
under  contract,  to  be  given  to  the 
lowest  responsible  bidder  below  a 
maximum  price,  and  under  such 
regulations  as  shall  be  prescribed 
by  law;  no  member  or  officer  of 


[8*.  ».]_ 

The   constitutional    provision    as    to 


public  printing,  is  not  self-executing.— 
Brown  v.  Seay,  86  Ala.  122. 
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officer  of  any  department  of  the 
government  shall  be  in  any  way 
interested  in  such  contract,  and 
all  such  contracts  shall  be  sub- 
ject to  the  approval  of  the  gov- 
ernor, auditor,  and  treasurer. 

Sec.  70.  All  bills  for  raising 
revenue  shall  originate  in  the 
house  of  representatives.  The 
governor,  auditor,  and  attorney- 
general  shall,  before  each  regu- 
lar session  of  the  legislature,  pre- 
pare a  general  revenue  bill  to  be 
submitted  to  the  legislature,  for 
its  information,  and  the  secre- 
tary of  state  shall  have  printed 
for  the  use  of  the  legislature  a 
sufficient  number  of  copies  of  the 
bill  so  prepared,  which  the  gov- 
ernor shall  transmit  to  the  house 
of  representatives  as  soon  as  or- 
ganized, to  be  used  or  dealt  with 
as  that  house  may  elect.  The 
senate  may  propose  amendments 
to  revenue  bills.  No  revenue  bill 
shall  be  passed  during  the  last 
five  days  of  the  season. 


any  department  of  the  govern- 
ment shall  be  in  any  way  inter- 
ested in  such  contracts,  and  all 
such  contracts  shall  be  subject  to 
the  approval  of  tKe  governor, 
state  auditor,  and  state  treasurer. 

Sec.  31.  All  bills  for  raising 
revenue  shall  originate  in  the 
house  of  representatives;  but  the 
senate  may  propose  amendments, 
as  in  other  bills. 


[Sec.  70.]—. 

Some  constitutions  contain  provisions 
that  no  bill  shall  originate  in  either 
house  during  the  last  ten  days  of  the 
session.  The  object  of  such  provision 
is  to  prevent  hasty  legislation  and  to 
compel  careful  examination  of  proposed 
laws.  Many  of  the  state  constitutions 
provide  that  no  bill  shall  become  law 
until  it  has  been  read  on  three  several 
days  in  each  house,  and  the  journal 
must  show  whether  this  rule  has  been 
complied  with  or  not.  This  is  not  a 
mere  rule  of  order,  but  it  is  for  the  pro- 
tection of  the  public  interest  and  the  j 
citizens  at  large.  In  the  reading  of  the 
bill,  it  is  sufficient  to  read  the  written 
document  that  is  adopted,  though  some- 
thing else  may  become  the  law  in  con- 
sequence of  its  passage  by  reason  of 
being   referred    to   in   it. — Due   v.   Cun- 


ningham, 28  Ala.  466;  Cooley  -  Const. 
Lim.  168. 

Mandatory. — Perry  Co.  v.  S.  M.  &  M. 
B.  Co.,  58  Ala.  546. 

"Raising  revenue"  is  the  levy  of  a 
tax  as  the  means  of  collecting  revenue 
whether  receipts  are  increased  or  dimin- 
ished.—Perry  Co.  v.  S.  M.  &  M.  R.  Co., 
58  Ala.  546. 

A  statute  regulating  the  granting  of 
licenses  to  retail  is  not  a  bill  to  raise 
revenue. — Dunbar  v.  Frazer,  78  Ala.  538. 

A  statute  the  purpose  of  which  is  to 
provide  for  the  dispensing  of  liquors  by- 
municipalities,  is  not  a  bill  for  raising 
revenue. — Dunbar  v.  Frazer,  78  Ala. 
538;  Sheppard  v.  Dowling,  127  Ala.  1. 

A  statute  to  establish  and  carry  on  a 
dispensary  is  not  one  for  raising  reve- 
nue.— Sheppard  v.  Dowling,  127  Ala.  9. 
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Sec  71.  The  general  appropri- 
ation bill  shall  embrace  nothing 
but  appropriations  for  the  ordi- 
nary expenses  of  the  executive, 
legislative,  and  judicial  depart- 
ments of  the  state,  for  interest  on 
the  public  debt,  and  for  the  pub- 
lic schools.  The  salary  of  no  offi- 
cer or  employe  shall  be  increased 
in  such  bill,  nor  shall  any  appro- 
priation be  made  therein  for  any 
officer  or  employe  unless  his  em- 
ployment and  the  amount  of  his 
salary  have  already  been  pro- 
vided for  by  law.  All  other 
appropriations  shall  be  made  by 
separate  bills,  each  embracing 
but  one  subject. 

Sec.  72.  No  money  shall  be 
paid  out  of  the  treasury  except 
upon  appropriations  made  by 
law,  and  on  warrant  drawn  by 
the  proper  officer  in  pursuance 
thereof;  and  a  regular  statement 
and  account  of  receipts  and  ex- 
penditures of  all  public  moneys 
shall  be  published  annually,  in 
such  manner  as  may  be  by  law 
directed. 

Sec.  73.  No  appropriation  shall 
be  made  to  any  charitable  or  edu- 
cational institution  not  under  the 
absolute  control  of  the  state, 
other  than  normal  schools  estab- 
lished by  law  for  the  professional 
training  of  teachers  for  the  public 


Sec.  32.  The  general  appropri- 
ation bill  shall  embrace  nothing 
but  appropriations  for  the  ordi- 
nary expenses  of  the  executive, 
legislative,  and  judicial  depart- 
ments of  the  state,  interest  on  the 
public  debt,  and  for  the  public 
schools;  all  other  appropriations 
shall  be  made  by  separate  bills, 
each  embracing  but  one  subject. 


Sec.  33.  No  money  shall  be  paid 
out  of  the  treasury,  except  upon 
appropriations  made  by  law,  and 
on  warrants  drawn  by  the  proper 
officer  in  pursuance  thereof;  and 
a  regular  statement  and  account 
of  receipts  and  expenditures  of 
all  public  moneys  shall  be  pub- 
lished annually,  in  such  manner 
as  may  be  by  law  directed. 

Sec.  34.  No  appropriation  shall 
be  made  to  any  charitable  or 
educational  institution  not  under 
the  absolute  control  of  the  state, 
other  than  normal  schools  estab- 
lished by  law  for  the  professional 
training  of  teachers  for  the  public 


[8ec  71.]— 

Appropriation  for  a  local  school  must 
be  by  separate  bill. — Woolf  v.  Taylor, 
98  Ala.  254. 

This  provision  applies  only  to  legisla- 
tive appropriations  from  state  treasury. 
— 8tate  v.  Street,  117  Ala.  203. 

This  article  has  no  application  to  the 
appropriation  by  the  legislature  of  taxes 
which  it  delegates  to  the  county  author- 
ity.—State  v.  Street,  117  Ala.  203. 


[Sec.  72.]— 

Conservative,  not  restrictive  of  legis- 
lative power.— Smith  v.  Speed,  50  Ala. 
276. 

A  resolution  of  the  senate  is  not  a 
law.— Reynolds  v.  Blue,  47  Ala.  711. 

[Sec.  73.]— 

Medical  College  of  Alabama  not  under 
control  of  state. — State  v.  Sowell,  143 
Ala.  494  (39  So.  246). 
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schools  of  the  state,  except  by  a 
vote  of  two-thirds  of  all  the 
members  elected  to  each  house. 

Sec.  74.  No  act  of  the  legisla- 
ture shall  authorize  the  invest- 
ment of  any  trust  fund  by  execu- 
tors, administrators,  guardians, 
or  other  trustees  in  the  bonds  or 
stock  of  any  private  corporation; 
and  any  such  acts  now  existing 
are  avoided,  saving  investments 
heretofore  made. 

Sec.  75.  The  power  to  change 
the  venue  in  civil  and  criminal 
causes  is  vested  in  the  courts,  to 
be  exercised  in  such  manner  as 
shall  be  provided  by  law. 

Sec.  76.  When  the  legislature 
shall  be  convened  in  special  ses- 
sion, there  shall  be  no  legislation 
upon  subjects  other  than  those 
designated  in  the  proclamation 
of  the  governor  calling  such  ses- 
sion, except  by  a  vote  of  two- 
thirds  of  each  house.  Special 
sessions  shall  be  limited  to  thirty 
days. 

Sec.  77.  No  state  office  shall 
be  continued  or  created  for  the 
inspection  or  measuring  of  any 
merchandise,  manufacture,  or 
commodity,   but  any  county  or 


schools  of  the  state,  except  by  a 
vote  of  two-thirds  of  all  the  mem- 
bers elected  to  each  house. 

Sec.  35.  No  act  of  the  general 
assembly  shall  authorize  the  in- 
vestment of  any  trust  fund  by  ex- 
ecutors, administrators,  guard- 
ians, and  other  trustees,  in  the 
bonds  or  stock  of  any  private 
corporation;  and  any  such  acts 
now  existing  are  avoided,  saving 
investments  heretofore  made. 

Sec.  36.  The  power  to  change 
the  venue,  in  civil  and  criminal 
causes,  is  vested  in  the  courts,  to 
be  exercised  in  such  manner  as 
shall  be  provided  by  law. 

Sec.  37.  When  the  general  as- 
sembly shall  be  convened  in  spe- 
cial session,  there  shall  be  no 
legislation  upon  subjects  other 
than  those  designated  in  the  proc- 
lamation of  the  governor  calling 
such  session. 


Sec.  38.  No  state  office  shall  be 
continued  or  created  for  the  in- 
spection or  measuring  of  any 
merchandise,  manufacture,  or 
commodity;   but  any  county  or 


[Sec  77.]— 

Is  something  which  can  be  accom- 
plished by  looking  at,  weighing,  or 
measuring  the  thing  to  be  inspected,  or 
applying  to  it  some  critical  test. — State 
v.  McGough,  li8  Ala.  154. 

When  testimony  or  evidence  is  to  be 
taken  and  examined,  it  is  not  inspection 
in  any  sense. — State  v.  McGough,  118 
Ala.  154. 

This  is  an  independent  provision,  dis- 
connected from  all  other  parts  of  the 
Constitution.  There  is  nothing  which 
modifies,  limits,  or  explains  it. — State  v. 
McGough,  118  Ala.  154.  * 

Provision  is  so  clear  that  it  needs  no 


construction. — State  v.  McGough,  118 
Ala.  154. 

This  section  does  not  prohibit  the  in- 
spection of  any  merchandise  or  com- 
modity.— State  v.  McGough,  118  Ala. 
159. 

The  only  limitation  of  the  legislature 
is  that  no  state  office  shall  be  created. — 
State  v.  McGough,  118  Ala.  159. 

An  act  entitled  "to  provide  for  the 
inspection  and  sale  of  illuminating  oils 
by  the  state* '  was  held  void  in  that 
it  created  an  office  for  the  inspection 
and  measuring  of  merchandise.' — State 
v.  McGough,  118  Ala.  159,  Brickell,  C. 
J.,  dissenting. 
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municipality  may  appoint  such    municipality  may  appoint  such 
officers  when  authorized  by  law.     officers,  when  authorized  by  law. 


Sec.  78.  No  act  of  the  legisla- 
ture changing  the  seat  of  govern- 
ment of  the  state  shall  become  a 
law  until  the  same  shall  have 
been  submitted  to  the  qualified 
electors  of  the  state  at  a  general 
election,  and  approved  by  a  ma- 
jority of  such  electors  voting  on 
the  same;  and  such  act  shall 
specify  the  proposed  new  loca- 
tion. 

Sec.  79.  A  member  of  the  legis- 
lature who  shall  solicit,  demand, 
or  receive,  or  consent  to  receive, 
directly  or  indirectly,  for  himself 
or  for  another,  from  any  com- 
pany, corporation,  association,  or 
person,  any  money,  office,  ap- 
pointment, employment,  reward, 
thing  of  value,  or  enjoyment,  or 
of  personal  advantage  or  prom- 
ise thereof,  for  his  vote  or  official 
influence,  or  for  withholding  the 
same;  or  with  an  understanding, 
expressed  or  implied,  that  his 
vote  or  official  action  shall  be  in 
any  way  influenced  thereby;  or 
who  shall  solicit  or  demand  any 
such  money  or  other  advantage, 
matter,  or  thing  aforesaid,  for 
another  as  the  consideration  for 
his  vote,  or  influence,  or  for  with- 
holding the  same;  or  shall  give 
or  withhold  his  vote  or  influence 
in  consideration  of  the  payment 
or  promise  of  such  money,  advan- 
tage, matter,  or  thing  to  another, 
shall  be  guilty  of  bribery  within 
the  meaning  of  this  Constitution; 
and  shall  incur  the  disabilities 
and  penalties  provided  thereby 
for  such  offense,  and  such  addi- 


Sec.  39.  No  act  of  the  general 
assembly  changing  the  seat  of 
government  of  the  state  shall  be- 
come a  law  until  the  same  shall 
have  been  submitted  to  the  quali- 
fied electors  of  the  state  at  a  gen- 
eral election,  and  approved  by  a 
majority  of  such  electors  voting 
on  the  same;  and  such  act  shall 
specify  the  proposed  new  loca- 
tion. 

Sec.  40.  A  member  of  the  gen- 
eral assembly  who  shall  corruptly 
solicit,  demand,  or  receive,  or 
consent  to  receive,  directly  or  in- 
directly, for  himself  or  for  an- 
other, from  any  company,  corpo- 
ration, or  person,  any  money, 
office,  appointment,  employment, 
reward,  thing  of  value  or  enjoy- 
ment, or  of  personal  advantage, 
or  promise  thereof,  for  his  vote 
or  official  influence,  or  for  with- 
holding the  same;  or  with  an 
understanding,  expressed  or  im- 
plied, that  his  vote  or  official 
action  shall  be  in  any  way  influ- 
enced thereby;  or  who  shall  solicit 
or  demand  any  such  money  or 
other  advantage,  matter,  or  thing 
aforesaid,  for  another,  as  the  con- 
sideration of  his  vote  or  official 
influence,  or  for  withholding  the 
same;  or  shall  give  or  withhold 
his  vote  or  influence,  in  consider- 
ation of  the  payment  or  promise 
of  such  money,  advantage,  mat- 
ter, or  thing,  to  another,  shall  be 
guilty  of  bribery  within  the  mean- 
ing of  this  constitution,  and  shall 
incur  the  disabilities  provided 
thereby  for  such  offense,  and  such 
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tional  punishment  as  is  or  shall 
be  provided  by  law. 

Sec.  80.  Any  person  who  shall, 
directly  or  indirectly,  offer,  give, 
or  promise  any  money,  or  thing 
of  value,  testimonial,  privilege, 
or  personal  advantage,  to  any 
executive  or  judicial  officer  or 
member  of  the  legislature  to  in- 
fluence him  in  the  performance 
of  any  of  his  public  or  official 
duties,  shall  be  guilty  of  bribery, 
and  be  punished  in  such  manner 
as  may  be  provided  by  law. 

Sec.  81.  The  offense  of  corrupt 
solicitation  of  members  of  the 
legislature  or  of  public  officers  of 
this  state  or  of  any  municipal 
division  thereof,  and  any  occupa- 
tion or  practice  of  solicitation  of 
such  members  or  officers,  to  in- 
fluence their  official  action,  shall 
be  defined  by  law,  and  shall  be 
punished  by  fine  and  imprison- 
ment in  the  penitentiary;  and  the 
legislature  shall  provide  for  the 
trial  and  punishment  of  the 
offenses  enumerated  in  the  two 
preceding  sections,  and  shall  re- 
quire the  judges  to  give  the  same 
specially  in  charge  to  the  grand 
juries  in  all  the  counties  of  this 
state. 

.  Sec.  82.  A  member  of  the  legis- 
lature who  has  a  personal  or  pri- 
vate interest  in  any  measure  or 
bill  proposed  or  pending  before 
the  legislature,  shall  discldse  the 
fact  to  the  house  of  which  he  is 
a  member,  and  shall  not  vote 
thereon. 

Sec.  83.  In  all  elections  by  the 
legislature  the  members  shall 
vote  viva  voce,  and  the  votes 
shall  be  entered  on  the  journal. 


additional  punishment  as  is,  or 
shall  be,  provided  by  law. 

Sec.  41.  Any  person  who  shall, 
directly  or  indirectly,  offer,  give, 
or  promise  any  money  or  thing 
of  value,  testimonial,  privilege,  or 
personal  advantage,  to  any  execu- 
tive or  judicial  officer,  or  member 
of  the  general  assembly,  to  influ- 
ence him  in  the  performance  of 
any  of  his  public  or  official  duties, 
shall  be  guilty  of  bribery,  and.  be 
punished  in  such  manner  as  shall 
be  provided  by  law. 

Sec.  42.  The  offense  of  corrupt 
solicitation  of  members  of  the 
general  assembly,  or  of  public 
officers  of  this  state,  or  of  any 
municipal  division  thereof,  and 
any  occupation  or  practice  of 
solicitation  of  such  members,  or 
officers,  to  influence  their  official 
action,  shall  be  defined  by  law, 
and  shall  be  punished  by  fine  and 
imprisonment. 


Sec.  43.  A  member  of  the  gen- 
eral assembly,  who  has  a  personal 
or  private  interest  in  any  meas- 
ure or  bill,  proposed  or  pending 
before  the  general  assembly,  shall 
disclose  the  fact  to  the  house  of 
which  he  is  a  member,  and  shall 
not  vote  thereon. 

Sec.  44.  In  all  elections  by  the 
general  assembly,  the  members 
shall  vote  viva  voce,  and  the  votes 
shall  be  entered  on  the  journals. 
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Sec.  84.  It  shall  be  the  duty  of 
the  legislature  to  pass  such  laws 
as  may  be  necessary  and  proper 
to  decide  differences  by  arbitra- 
tors to  be  appointed  by  the. par- 
ties who  may  choose  that  mode 
of  adjustment. 

Sec.  85.  It  shall  be  the  duty  of 
the  legislature,  at  its  first  session 
after  the  ratification  of  this  Con- 
stitution, and  within  every  sub- 
sequent period  of  twelve  years, 
to  make  provision  by  law  for 
revising,  digesting,  and  promul- 
gating the  public  statutes  of  this 
state,  of  a  general  nature,  both 
civil  and  criminal. 

Sec.  86.  The  legislature  shall 
pass  such  penal  laws  as  it  may 
deem  expedient  to  suppress  the 
evil  practice  of  dueling. 

Sec.  87.  It  shall  be  the  duty  of 
the  legislature  to  regulate  by  law 
the  cases  in  which  deduction 
shall  be  made  from  the  salaries 
or  compensation  of  public  officers 
for  neglect  of  duty  in  their  offi- 
cial capacities,  and  the  amount 
of  such  deduction. 

Sec.  88.  It  shall  be  the  duty  of 
the  legislature  to  require  the  sev- 
eral counties    of   this    state   to 


Sec.  45.  It  shall  be  the  duty  of 
the  general  assembly  to  pass  such 
laws  as  may  be  necessary  and 
proper  to  decide  differences  by 
arbitrators,  to  be  appointed  by 
the  parties  who  may  choose  that 
mode  of  adjustment. 

Sec.  46.  It  shall  be  the  duty  of 
the  general  assembly,  at  its  first 
session  after  the  ratification  of 
this  constitution,  and  within 
every  subsequent  period  of  ten 
years,  to  make  provisions  by  law 
for  the  revision,  digesting,  and 
promulgation  of  the  public  stat- 
utes of  this  state  of  a  general 
nature,  both  civil  and  criminal. 

Sec.  47.  The  general  assembly 
shall  pass  such  penal  laws  as  they 
may  deem  expedient  to  suppress 
the  evil  practice  of  dueling. 

Sec.  48.  It  shall  be  the  duty  of 
the  general  assembly  to  regulate 
by  law  the  cases  in  which  deduc- 
tions shall  be  made  from  the  sal: 
aries  of  public  officers,  for  neglect 
of  duty  in  their  official  capacities, 
and  the  amount  of  such  deduc- 
tions. 

Sec.  49.  It  shall  be  the  duty  of 
the  general  assembly  to  require 
the  several  counties  of  this  state 


[Sec.  85.]— 

The  constitutional  provision  for  codi- 
fying the  statute  does  not  of  itself  work 
in  abrogation  of  statutes  omitted  from 
the  Code  when  'adopted. — Benners  v. 
8Ute,  124  Ala.  97. 

Statutes  passed  at  the  same  session 
which  adopts  the  Code,  but  not  codified, 
hot  only  incorporated  in  the  Code,  hence 
not  adopted,  must  derive  their  validity 
from  the  original  enactment  and  not 
from  the  adoption  of  the  Code. — Build- 
«■'  Co.  v.  Lucas  &  Co.,  119  Ala.  202. 

[8*  87.]— 

Neglect  of  duty  only  ground  provided 


in  statute  for  deduction  of  salary  of  cir- 
cuit judges. — White  v.  State,  ex  rel.  Den- 
son,  123  Ala.  577. 

Failure  to  perform  acts  required  on 
account  of  sickness  of  family  or  other 
circumstances  and  conditions  providen- 
tial in  their  character  is  not  neglect  of 
duty  within  meaning  of  this  provision. 
—White  v.  State,  123  Ala.  577. 

To  constitute  a  neglect  of  duty  there 
must  be  not  only  a  failure  by  careless- 
ness and  design  on  the  part  of  the  judge 
to  perform  his  duty,  but  he  must  have 
the  capacity  to  perform. — White  v. 
State,  123  Ala.  577. 
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make    adequate    provision    and 
maintenance  of  the  poor. 

Sec.  89.    The  legislature  shall 
not  have  power  to  authorize  any 


1875.— Article  IV. 

to  make  adequate  provision  for 
the  maintenance  of  the  poor. 

Sec.  50.  The  general  assembly 
shall  not  have  power  to  authorize 


[Sec.  89.]— 

The  power  of  municipal  corporations 
to  make  by-laws  is  limited  by  the  Fed- 
eral and  State  Constitutions,  and  the 
by-laws  must  be  in  harmony  with  the 
general  laws  of  the  state  and  with  the 
charters  of  the  respective  corporations. 
If  they  conflict  with  either  they  are 
void.  By-laws  of  municipal  corpora- 
tions must  also  be  reasonable  and  they 
must  be  certain;  not  left  to  the  discre- 
tion of  the  officers  or  court  which  im- 
pose penalty  for  violating  it  after  con- 
viction, and  it  should  be  in  harmony 
with  the  general  principles  of  the  com- 
mon law  and  of  the  state. — Mayor  of 
Huntsville  v.  Phelps,  27  Ala.  55  (over- 
ruling Mayor  of  Mobile  v.  Yuille,  3  Ala. 
173);  Ex  parte  Burnett,  30  Ala.  461; 
Craig  v.  Burnett,  32  Ala.  728;  Gooley 
Const.  Lim.  240-242;  Milliken  v.  City 
Council,  54  Tex.  388;  s.c,  38  Am.  Bep. 
629. 

Municipal  corporations  existed  at  com- 
mon law  and  they  had  there  but  few 
powers  beyond  those  of  electing  their 
officers  and  removing  their  persons. 
Such  corporations  might  sue  and  be 
sued,  might  have  a  common  seal,  might 
hold  property,  personal  and  real,  neces- 
sary for  the  corporate  purposes,  and 
might  convey  the  same;  might  make  by- 
laws necessary  and  proper,  but  as  a  rule 
the  power  of  these  corporations  are,  con- 
ferred expressly  or  impliedly  and  with 
a  very  few  exceptions  which  are  inci- 
dental powers  from  the  charter  or  the 
general  law  under  which  they  exist  is 
the  measure  of  authority  to  be  exercised, 
and  the  trend  of  the  courts  has  been 
to  confine  these  corporations  to  the  ex- 
ercise of  those  powers  only  which  were 
granted  by  the  charter,  necessarily  im- 
plied therefrom,  or  that  were  incidental 
to  the  existence. — Cooley  Const.  Lim. 
233,  234. 

Municipal  corporations  can  hold  and 
own  property  only  for  corporate  pur- 
poses, but  as  the  legislature  has  power 
to  take  from  the  corporation  its  charter, 
it  would  thereby  be  deprived  of  its  prop- 
erty or  corporate  capacity  to  hold  it; 
hence  the  legislature  has  power,  at  least, 


to  control  the  property  of  municipal  cor- 
porations, but  whether  the  state  can 
directly  take  away  the  corporate  prop- 
erty or  convert  it  into  another  use,  or 
take  the  property  to  itself,  is  a  differ- 
ent question.  It  would  seem  that  under 
our  form  of  government,  where  a  cor- 
poration holds  property  and  nas  acquired 
vested  rights  to  it,  that  the  legislature 
could  not  confiscate  it  to  its  own  use; 
the  public  faith  of  the  government  is 
pledged  against  such  action. — Dartmouth 
Col.  v.  Woodward,  4  Wheat.  518. 

"General  law"  is  a  law  operative 
throughout  the  entire  state;  if  there  are 
excepted  parts,  the  law  is  public,  not 
general. — Holt  v.  Mayor,  111  Ala.  369; 
Anniston  v.  So.  By.  Co.,  112  Ala.  557. 

Not  intended  to  prevent  the  delega- 
tion to  counties  of  quasi  legislative 
powers. — Askew  v.  Hale  Co.,  54  Ala. 
639;  Stanfill  v.  Dallas  'Co.,  80  Ala.  287; 
Dunn  v.  Wilcox  Co.,  85  Ala.  144. 

Nor  to  limit  legislature  in  conferring 
police  powers  on  municipal  corpora- 
tions.— Ex  parte  Cowert,  92  Ala.  94. 

The  legislature  cannot  ratify  an  ordi- 
nance which  it  had  no  authority  to  allow 
adopted. — Hewlett  v.  Camp,  115  Ala. 
499. 

Where  a  schedule  of  license  is  adopted 
by  a  city,  which  includes  an  occupation 
which  is  prohibited  by  the  general  laws 
of  the  state,  it  is  void. — Hewlett  v. 
Camp,  115  Ala.  499. 

An  ?.ct  providing  that  it  should  be 
operative  only  after  a  vote  in  its  favor 
of  a  majority  of  the  voters  is  valid. — 
Jackson  v.  State,  131  Ala.  25;  Clark  v. 
Jack,  60  Ala.  271;  Stanfill  v.  Court  of 
Bev.,  80  Ala.  287;  Dunn  v.  Court  of 
Bev.,  85  Ala.  144;  McGraw  v.  Com., 
89  Ala.  407;  Williams  v.  Board  of  Bev., 
123  Ala.  432;  State  v.  Crook,  126  Ala. 
600. 

The    legislature    cannot    revive    void 
.    acts  of  the  municipalities  if  it  could  not 
*  have  authorized  such  originally. — Hew- 
lett v.  Camp,  115  Ala.  499. 

The  legislature  cannot  by  indirection 
defeat  or  avoid  the  plain  constitutional 
provisions. — Hewlett  v.  Camp,  115  Ala. 
502. 
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municipal  corporation  to  pass 
any  laws  inconsistent  with  the 
general  laws  of  this  state. 

Sec.  90.  In  the  event  of  the 
annexation  of  any  foreign  terri- 
tory to  this  state,  the  legislature 
shall  enact  laws  extending  to  the 
inhabitants  of  the  acquired  terri- 
tory all  the  rights  and  privileges 
which  may  be  required  by  the 
terms  of  acquisition  not  incon- 
sistent with  this  Constitution. 
Should  the  state  purchase  such 
foreign  territory,  the  legislature, 
with  the  approval  of  the  gov- 
ernor, shall  be  authorized  to  ex- 
pend any  money  in  the  treasury 
not  otherwise  appropriated,  and, 
if  necessary,  to  provide  also  for 
the  issuance  of  state  bonds,  to 
pay  for  the  purchase  of  such  for- 
eign territory. 

Sec.  91.  The  legislature  shall 
not  tax  the  property,  real  or  per- 
sonal, of  the  state,  counties,  or 
other  municipal  corporations,  or 
cemeteries;  nor  lots  in  incorpo- 
rated cities  and  towns,  or  within 


1875.— Article  IV. 

any  municipal  corporation  to 
pass  any  laws  inconsistent  with 
the  general  laws  of  this  state. 

Sec.  51.  In  the  event  of  annex- 
ation of  any  foreign  territory  to 
this  state,  the  general  assembly 
shall  enact  laws  extending  to  the 
inhabitants  of  the  acquired  terri- 
tory all  the  rights  and  privileges 
which  may  be  required  by  the 
terms  of  the  acquisition,  anything 
in  this  constitution  to  the  con- 
trary notwithstanding. 


Sec.  52.  The  general  assembly 
shall  not  tax  the  property,  real 
and  personal,  of  the  state,  coun- 
ties, or  other  municipal  corpora- 
tions, or  cemeteries;  nor  lots  in 
incorporated  cities  or  towns,  or 


The  legislature,  in  the  exercise  of 
police  power,  may  authorize  a  munici- 
ptHty  to  regulate  or  to  prohibit  the 
slaughtering  of  animals  within  its  police 
jurisdiction. — Boyd  v.  City  of  Mont., 
117  Ala,  677. 

Municipalities  may  provide  for  the 
inspection  and  condemnation  of  meats 
to  be  sold  within  their  jurisdiction. 
Salus  populi  suprema  est  lex. — Boyd  v. 
City  of  Mont.,  117  Ala.  680. 

A  proper  regulation  of  slaughterhouses 
in  a  city  and  for  the  inspection  of 
fresh  meats  intended  for  sale  is  both 
unitary  and  sanatory. — Boyd  v.  City  of 
Mont,  117  Ala*  677;  Slaughterhouse 
caws,  16  WalL  36. 

The  legislature  may  authorize  munici- 
palities to  prohibit  the  sale  of  intoxi- 
cating liquors. — Cowert  v.  State,  92  Ala. 
94;  Ex  parte  BusseHville,  95  Ala.  19. 


The  legislature  may  abolish  or  dissolve 
municipal  corporations. — Amy  Co.  v. 
Selma,  77  Ala.  103. 

The  legislature  cannot  by  subsequent 
special  statutes  authorize  municipalities 
to  levy  a  license  tax  upon  express  com- 
panies when  there  is  a  general  statute 
authorizing  the  state  to  levy  such  tax, 
which  provides  that  it  shall  be  in  lieu 
of  all  other  taxes. — So.  Ex.  Co.  v.  Tusca- 
loosa, 132  Ala.  326,  Sharp,  J.,  dissent- 
ing. Note. — It  appears  to  the  writer 
that  this  decision  is  wrong  and  that  the 
dissenting  opinion  is  right. 

A  municipality  cannot  license  or  es- 
tablish or  authorize  a  business  such  as 
pool  selling  or  horse  racing  which  is  for- 
bidden by  the  general  law,  nor  can  the 
legislature  authorize  them  so  to  do. — 
Hewlett  v.  Camp,  115  Ala.  499. 

The  purpose  of  this  provision  of  the 
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one  mile  of  any  city  or  town  to 
the  extent  of  one  acre,  nor  lots 
one  mile  or  more  distant  from 
such  cities  or  towns  to  the  extent 
of  five  acres,  with  the  buildings 
thereon,  when  same  are  used  ex- 
clusively for  religious  worship, 
for  schools,  or  for  purposes 
purely  charitable. 


Sec.  92.  The  legislature  shall 
by  law  prescribe  such  rules  and 
regulations  as  may  be  necessary 
to  ascertain  the  value  of  real 
and  personal  property  exempted 
from  sale  under  legal  process  by 
this  Constitution,  and  to  secure 
the  same  to  the  claimant  thereof 
as  selected. 

Sec.  93.  The  state  shall  not  en- 
gage in  works  of  internal  im- 
provement, nor  lend  money  or  its 
credit  in  aid  of  such;  nor  shall 
the  state  be  interested  in  any  pri- 
vate or  corporate  enterprise,  or 
lend  money  or  its  credit  to  any 
individual,  association,  or  corpo- 
ration. 


1875.— -Article  IV. 

within  one  mile  of  any  city  or 
town,  to  the  extent  of  one  acre, 
nor  lots  pne  mile  or  more  distant 
from  such  cities  or  towns,  to  the 
extent  of  five  acres,  with  the 
buildings  thereon,  when  the  same 
are  used  exclusively  for  religious 
worship,  for  schools,  or  for  pur- 
poses purely  charitable;  nor  such 
property,  real  or  personal,  to  an 
extent  not  exceeding  twenty-five 
thousand  dollars  in  value,  as  may 
be  used  exclusively  for  agricul- 
tural or  horticultural  associations 
of  a  public  character. 

Sec.  53.  The  general  assembly 
shall  by  law  prescribe  such  rules 
and  regulations  as  may  be  neces- 
sary to  ascertain  the  value  of 
personal  and  real  property  ex- 
empted from  sale  under  legal  pro- 
cess by  this  constitution,  and  to 
secure  the  same  to  the  claimant 
thereof  as  selected. 

Sec.  54.  The  state  shall  not 
engage  in  works  of  internal  im- 
provement, nor  lend  money  or  its 
credit  in  aid  of  such;  nor  shall 
the  state  be  interested  in  any  pri- 
vate or  corporate  enterprise,  or 
lend  money  or  its  credit  to  any 
individual,  association,  or  corpo- 
ration. 


Constitution  is  to  prohibit  the  legisla- 
ture from  conferring  specified  authority 
upon  municipal  corporations  which  are 
inconsistent  with  the  general  laws  of  the 
state. — Holt  v.  Birmingham,  111  Ala. 
369. 

Where  a  municipality  licenses  an  oc- 
cupation which  is  prohibited  by  the  gen- 
eral laws,  such  license  is  void  and  the 
legislature  cannot  ratify  it  by  a  subse- 
quent act. — Hewlett  v.  Camp,  115  Ala. 
499. 


[Sec.  93.]— 

A  statute  authorizing  municipal  cor- 
porations to  regulate  the  liquor  traffic 
is  not  violative  of  this  provision. — Shep- 
pard  v.  Dowling,  127  Ala.  1. 

A  statute  to  establish  and  carry  on 
a  dispensary  which  is  to  regulate  the 
liquor  traffic,  is  within  the  police  power 
of  the  state.  Though  the  state  has  a 
pecuniary  interest  in  the  business,  it  is 
a  necessity  incident  to  the  exercise  of 
the  undoubted  power. — Sheppard  v. 
Dowling,  127  Ala.  9. 
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Sec.  91  The  legislature  shall 
not  have  power  to  authorize  any 
county,  city,  town,  or  other  sub- 
division of  this  state  to  lend  its 
credit,  or  to  grant  public  money 
or  thing  of  value  in  aid  of,  or  to 
any  individual,  association,  or 
corporation  whatsoever,  or  to  be- 
come a  stockholder  in  any  such 
corporation,  association,  or  com- 
pany, by  issuing  bonds  or  other- 
wise. 


1875.— Article  IV. 

Sec.  55.  The  general  assembly 
shall  have  no  power  to  authorize 
any  county,  city,  town,  or  other 
subdivision  of  this  state,  to  lend 
its  credit,  or  to  grant  public 
money  or  thing  of  value,  in  aid 
of,  or  to  any  individual,  associa- 
tion, or  corporation  whatsoever, 
or  to  become  a  stockholder  in  any 
such  corporation,  association,  or 
company,  by  issuing  bonds,  or 
otherwise. 


Sec.  95.   There  can  be  no  law  Sec.  56.  There  can  be  no  law  of 

of  this  state  impairing  the  obli-  this  state  impairing  the  obliga- 

gation  of  contracts  by  destroying  tion  of  contracts  by  destroying  or 

or  impairing  the  remedy  for  their  impairing  the  remedy  for  their 


[Sec.  94.]— 

Doei  not  apply  to  county  controlling 
liquor  traffic  by  dispensaries. — Sbeppard 
v.  Dowling,  127  Ala.  1;  Garland  v. 
Board  of  Revenue,  87  Ala.  223. 

Statute  to  establish  and  carry  on  a 
dispensary  is  not  a  private  enterprise, 
bat  a  governmental  concern;  the  legisla- 
ture may  authorize  towns  and  counties 
to  carry  on  the  liquor  traffic  as  an  inci- 
dent to  the  regulation  thereof. — Shep- 
pard  v.  Dowling,  127  Ala.  11. 

[Sec  95.]- 
(8ee  Notes,  §  22,  p.  18.) 

Substantially  lessening  or  impairing 
the  value  of  the  contract  is  what  is  for- 
bidden; no  reference  to  the  degree  of 
impairment. — Edwards  v.  Williams,  70 
Ala.  145;  Adams  v.  Creen,  100  Ala.  218; 
Osborne  v.  Johnson  W.  P.  Co.,  99  Ala. 
309. 

Authorizing  relief  in  equity  on  usu- 
rious mortgage  after  paying  interest 
does  not  impair  contract. — Barclift  v. 
Fields,  145  Ala.  264  (41  So.  84). 

Does  not  apply  to  claims  against  the 
state,  or  against  a  special  fund  controlled 
by  it  as  the  fine  and  forfeiture  fund. — 
Palmer  v.  Fitts,  51  Ala.  489;  Sessions  v. 
Boykin,  78  Ala.  328;  Brown  v.  Parris,  93 
Ala.  314;  Harold  v.  Herrington,  95  Ala. 
395.    See,  also,  citations  to  Art.  I,  9  23. 

The  operation  of  a  general  law  shall 
sot  be  suspended  for  the  benefit  of  any 
individual. 

An  set  validating  the  existence  of  a 


corporation  is  not  within  this  prevision. 
— Sanche  v.  Webb,  l)fi  Ala.  214. 

Eetrospective  laws  are  not  necessarily 
ex  post  -facto. — Bloodgood  v.  Cammack, 
5  Stew.  &  Port.  276. 

Ex  post  facto  law  applies  exclusively 
to  penal  and  criminal  cases. — Bloodgood 
v.  Cammack,  5  Stew,  k  Port.  276;  Ald- 
ridge  v.  Tuscumbia,  2  Stew.  &  Port.  199. 

Statutes  affecting  the  competency  of 
witnesses  are  not  ex  post  facto. — Wal- 
thall v.  Walthall,  42  Ala.  450. 

Statutes  authorizing  juries  to  fix  pen- 
alties' are  not  ex  post  facto. — Turner  v. 
State,  40  Ala.  21. 

A  statute  imposing  the  payment  of 
additional  costs  in  criminal  cases  is  ex 
post  facto. — Caldwell  v.  State,  55  Ala. 
133. 

When  a  penalty  has  accrued  it  is  a 
vested  right,  but  the  commencement  of 
the  suit  does  not  vest  tne  right. — Tay- 
lor v.  Bushing,  2  Stew.  160;  Pope  v. 
Lewis,  4  Ala.  487. 

A  statute  imposing  the  payment  of 
$200  on  insurance  company  for  the  bene- 
fit of  a  medical  college  was  held  to 
create  a  vested  right.— Med.  Col.  v.  Mul- 
doon,  46  Ala.  603. 

The  legislature  may  alter,  enlarge, 
modify  or  confer  a  remedy  for  existing 
legal  rights. — Coosa  Co.  v.  Barclay,  30 
Ala.  120. 

A  remedy  may  act  retrospectively 
without  destroying  vested  rights. — Bart- 
lett  v.  Lang,  2  Ala.  401;  Paschall  v. 
Whitsett,  11  Ala.  472. 
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enforcement;  and  the  legislature 
shall  have  no  power  to  revive  any 
right  or  remedy  which  may  have 
become  barred  by  lapse  of  time, 
or  by  any  statute  of  this  state. 
After  suit  has  been  commenced 
on  any  cause  of  action,  the  legis- 
lature shall  have  no  power  to 
take  away  such  cause  of  action, 
or  destroy  any  existing  defense 
to  such  suit.  / 

Sec.  96.  The  legislature  shall 
not  enact  any  law  not  applicable 
to  all  the  counties  in  the  state, 
regulating  costs  and  charges  of 
courts,  or  fees,  commissions  or 
allowances  of  public  officers. 

Sec.  97.  The  legislature  shall 
not  authorize  payment  to  any 
person  of  the  salary  of  a  deceased 
officer  beyond  the  date  of  his 
death. 


1876.— -Article  IV. 

enforcement;  and  the  general  as- 
sembly shall  have  no  power  to 
revive  any  right  or  remedy  which 
may  have  become  barred  by  lapse 
of  time,  or  by  any  statute  of  this 
state. 


Statutes  as  to  the  competency  of  wit- 
nesses do  not  affect  vested  rights. — Wal- 
thall v.  Walthall,  42  Ala.  450;  Goodlett 
v.  Kelly,  74  Ala.  213. 

The  legislature  may  either  extend  the 
period  of  the  statute  of  limitations,  or 
strike  them  down  entirely,  provided  it 
does  not  destroy  vested .  rights. — Scales 
v.  Otts,  127  Ala.  582. 

Statutes  which  affect  the  remedy  only 
do  not  destroy  vested  rights. — Abbott  v. 
Page,  92  Ala.  571. 

The  right  to  institute  claim  suits. — 
Hardy  v.  Ingram,  84  Ala.  544;  83  Ala. 
408,  440. 

See  Following  Oases — 

Removal  from  homestead. — Banks  v. 
Speers,  97  Ala.  560. 

Lien  of  corporations  upon  shares  of 
stockholders. — 101  Ala.  304. 

Taxes  having  a  retroactive  operation. 
—81  Ala.  110. 

Peremptory  challenges  of  jury. — 86 
Ala.  617. 

Exemptions  from  jury  service. — Dun- 
lap  v.  State,  76  Ala.  460. 

Conveyances  as  conclusive  evidence. 
— Doe  v.  Minge,  56  Ala.  121. 


Estates  of  married  women. — Maxwell 
v.  Grace,  85  Ala.  579;  Memphis  Co.  v. 
Bynum,  92  Ala.  335. 

Reducing  salary  of  circuit  judge. — 
White  v.  State,  123  Ala.  577. 

Control  over  public  corporations. — 
Univ.  v.  Winston,  5  Stew,  ft  Port.  17. 

Erection  of  toll  gates  and  toll  bridges. 
Powell  v.  Sammons,  31  Ala.  552;  Dyer 
v.  Tuscaloosa  Co.,  2  Port.  296. 

Liens  not  a  vested  right. — Martin  v. 
Hewitt,  44  Ala.  418. 

A  right  springing  from  contract  is  not 
protected.— M.  ft  G.  R.  Co.  v.  Peebles, 
47  Ala.  317. 

Mortgages,  foreclosure  by  judicial  pro- 
ceeding.— Bugbee  v.  Howard,  32  Ala. 
713. 

Prohibiting  issue  of  execution. — Hud- 
speth v.  Davis,  41  Ala.  389. 

Forfeiting  charter  of  corporations,— 
State  v.  Tombeckbee  Bank,  2  Stew.  30. 

Redemption  of  land  sold  under  execu- 
tion or  mortgage. — Beck  v.  Burnett,  22 
Ala.  822. 

The  power  to  regulate  remedy  and 
mode  of  procedure. — Ex  parte  Pollard, 
40  Ala.  77. 
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Sec.  98.  The  legislature  shall 
not  retire  any  officer  on  pay,  or 
part  pay,  or  make  any  grant  to 
such  retiring  officer. 

Sec.  99.  Lands  belonging  to  or 
under  the  control  of  the  state 
shall  never  be  donated,  directly 
or  indirectly,  to  private  corpora- 
tions, associations,  or  individuals, 
or  railroad  companies;  nor  shall 
such  lands  be  sold  to  corpora- 
tions or  associations  for  a  less 
price  than  that  for  which  they 
are  subject  to  sale  to  individuals; 
provided,  that  nothing  contained 
in  this  section  shall  prevent  the 
legislature  from  granting  a  right 
of  way,  not  exceeding  one  hun- 
dred and  twenty-five  feet  in 
width,  as  a  mere  easement,  for 
railroads  or  telegraph  or  tele- 
phone lines  across  state  land,  and 
the  legislature  shall  never  dis- 
pose of  the  land  covered  by  such 
right  of  way  except  subject  to 
such  easement. 

Sec.  100.  No  obligation  or  lia- 
bility of  any  person,  association, 
or  corporation  held  or  owned  by 
this  state,  or  by  any  county  or 
other  municipality  thereof,  shall 
ever  be  remitted,  released,  or 
postponed,  or  in  any  way  dimin- 
ished,  by    the    legislature;    nor 


Breach  of  contract,  a  penal  offense. — 
Bltnn  v.  State,  89  Ala.  353. 

Creating  a  new  cause  of  action  for 
which  there  is  ho  remedy. — 30  Ala.  120. 

Admission  of  parol  evidence  to  prove 
consideration  of  contract.— 41  Ala.  4£3. 

Prohibiting  transfer  of  contracts, 
ehoses  in  actions. — 23  Ala.  168. 

Insolvent  laws  discharge  debtor. — 32 
Ah.  332. 

Authorizing  loan  of  2  and  3  per  cent 
fnnds.— 36  Ala.  371. 

Mode  of  conveying  property  under  the 

6-ac-yol.  Ill 


control  of  the  legislature. — Warfield  v. 
Beavis,  38  Ala.  518. 

Exemptions  from  military  service. — 
Ex  parte  Tate,  39  Ala.  254. 

[Sec.  100.]— 

A  statute  providing  for  the  removal 
of  a  courthouse  if  certain  donations  were 
made  or  when  the  revenue  of  the  county 
would  permit,  and  providing  that  a  cer- 
tain officer  should  determine  or  decide 
when  the  contingency  happened,  is 
valid. — Hand  v.  Stapleton,  135  Ala.  156. 
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shall  such  liability  or  obligation 
be  extinguished  except  by  pay- 
ment thereof;  nor  shall  such  lia- 
bility or  obligation  be  exchanged 
or  transferred  except  upon  pay- 
ment of  its  face  value;  provided, 
that  this  section  shall  not  pre- 
vent the  legislature  from  provid- 
ing by  general  law  for  the  com- 
promise of  doubtful  claims. 

Sec.  101.  No  state  or  county 
official  shall,  at  any  time  during 
his  term  of  office,  accept,  either 
directly  or  indirectly,  any  fee, 
money,  office,  appointment,  em- 
ployment, reward,  or  thing  of 
value,  or  of  personal  advantage, 
or  the  promise  thereof,  to  lobby 
for  or  against  any  measure  pend- 
ing before  the  legislature,  or  to 
give  or  withhold  his  influence  to 
secure  the  passage  or.  defeat  of 
any  such  measure. 

Sec.  102.  The  legislature  shall 
never  pass  any  law  to  authorize 
or  legalize  any  marriage  between 
any  white  person  and  a  negro,  or 
descendant  of  a  negro. 

Sec.  103.  The  legislature  shall 
provide  by  law  for  the  regula- 
tion, prohibition,  or  reasonable 
restrain  of  common  carriers,  part- 
nerships, associations,  trusts, 
monopolies,  and  combinations  of 
capital,  so  as  to  prevent  them  or 
any  of  them  from  making  scarce 
articles  of  necessity,  trade,  or 
commerce,  or  from  increasing  un- 
reasonably the  cost  thereof  to  the 
consumer,  or  preventing  reason- 


[Sec  101,  cl.  15.]— 
138  Ala.  172. 

[Sec.  103.]— 

Monopolies    are    not    favorites,    they 


were  void  at  common  law,  hence  need  no 
special  prohibition. — Elec.  Co.  v.  Elec. 
Co.,  94  Ala.  374;  Birmingham  Co.  v.  Bir- 
mingham Co.,  79  Ala.  465.  (See  note 
p.  22,  and  142  Ala.  107.) 
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able  competition  in  any  calling, 
trade,  or  business. 
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LOCAL  LEGISLATION. 

Sec.  104.  The  legislature  shall 
not  pass  a  special,  private,  or 
local  law  in  any  of  the  following 
cases: 

(1)  Granting  a  divorce; 

(2)  Believing  any  minor  of 
the  disabilities  of  nonage; 

(3)  Changing  the  name  of  any 
corporation,  association,  or  indi- 
vidual; 

(4)  Providing  for  the  adop- 
tion or  legitimizing  of  any  child; 

(5)  Incorporating  a  city,  town, 
or  village; 

(6)  Granting  a  charter  to  any 
corporation,  association,  or  indi- 
vidual; 

(7)  Establishing  rules  of  de- 
scent or  distribution; 

(8)  Eegulating  the  time  with- 
in which  a  civil  or  criminal  ac- 
tion may  be  begun; 

(9)  Exempting  any  individual, 
private  corporation,  or  associa- 
tion from  the  operation  of  any 
general  law; 

(10)  Providing  for  the  sale  of 
the  property  of  any  individual  or 
estate; 

(11)  Changing  or  locating  a 
county  seat; 


Sec.  23.  No  special  or  local  law 
shall  be  enacted  for  the  benefit  of 
individuals  or  corporations,  in 
cases  which  are  or  can  be  pro- 
vided for  by  a  general  law,  or 
where  the  relief  sought  can  be 
given  by  any  court  of  this  state; 
nor  shall  the  operation  of  any 
general  law  be  suspended  by  the 
general  assembly  for  the  benefit 
of  any  individual,  corporation,  or 
association. 


[Sec  104.]— 

Notice  of  passage  of  Act  as  to  the  sale 
of  intoxicating  liquors  and  establishing 
dispensaries  as  applied  to  Elba,  in  Coffee 
eoonty,  considered  and  held  insufficient 
in  that  it  did  not  contain  the  substance 
of  the  proposed  law. — Elba  v.  Rhodes, 
142  Ala.  689  (38  So.  807). 

f Ste.  23,  Art.  IV,  1875.]— 

Definition  of  a  general  law.^-Holt  v. 
Mayor,  111   Ala,  369;  Anniston  v.  So. 


Ry.  Co.,  112  Ala.  557.  The  Constitution 
of  1901  defines  locai  laws. 

Whether  a  case  can  be  provided  for 
by  a  general  law  is  a  question  of  legis- 
lative discretion. — Clarke  v.  Jack,  60 
Ala.  271.  (Changed  by  Constitution, 
1901.) 

It  would  seem  that  "corporations" 
means  private  corporations. — Ex  parte 
City  Council,  64  Ala.  463. 

Does  not  prevent  the  exception  from 
a  general  law  of  persons  or  things  other- 
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(12)  Providing  for  a  change 
of  venue  in  any  case; 

(13)  Regulating  the  rate  of  in- 
terest; 

(14)  Fixing  the  punishment  of 
crime; 

(15)  Regulating  either  the  as- 
sessment or  collection  of  taxes, 
except  in  connection  with  the  re- 
adjustment, renewal,  or  extension 
of  existing  municipal  indebted- 
ness created  prior  to  the  ratifica- 
tion of  the  constitution  of  eigh- 
teen hundred  and  seventy-five; 

(16)  Giving  effect  to  an  invalid 
will,  deed/ or  other  instrument; 

(17)  Authorizing  any  county, 
city,  town,  village,  district,  or 
other  political  subdivision  of  a 
county,  to  issue  bonds  or  other 
securities  unless  the  issuance  of 
said  bonds  or  other  securities 
shall  have  been  authorized  before 
the  enactment  of  such  local  or 
special  law,  by  a  vote  of  the  duly 


wise  included. — Ex  parte  City  Council, 
64  Ala.  463. 

Law  authorizing  the  people  to  vote 
on  the  question  of  removal  of  county 
site  is  not  a  "special  or  local  law." — 
Clarke  v.  Jack,  60  Ala.  271. 

Divorce  cannot  be  granted  by  special 
law. — Jones  v.  Jones,  95  Ala.  443. 

Authorizing  county  superintendent  to 
pay  debts  contracted  by  school  trustees 
is  a  healing  statutes  and  constitutional 
— McKennie  v.  Gordon,  68  Ala.  442. 

Quaere,  as  to  the  power  to  pass  special 
laws  for  the  sale  of  property  of  minors, 
etc.,  since  the  adoption  of  the  Constitu- 
tion of  1875. — Munford  v.  Pearce,  70 
Ala.  452. 

Suspending  general  law. — State  v. 
Webb,  110  Ala.  214. 

A  county  cannot  levy  a  special  tax  for 
any  purpose  other  than  those  expressed 
in  the  Constitution,  if  the  special  tax 
and  general  exceed  one-half  of  one  per 
cent. — Garland  v.  Mont.,  87  Ala.  227; 
Hare  v.  Kennerly,  83  Ala.  608. 


Under  the  Constitution  of  1875  courts 
would  indulge  the  intendment  that  the 
legislature  conformed  to  the  constitu- 
tional requirements  as  to  notice  of  Ibnal 
and  special  legislation  unless  the  journal 
affirmatively  showed  it  was  disregarded. 
— Keene  v.  Jefferson  Co.,  135  Ala.  465. 
But  the  Constitution  of  1901  changes 
the    rule. 

The  legislature  cannot  ratify  an  ir- 
regular formation  of  a  corporation  under 
a  general  law;  it  does  not  suspend  the 
remedy  of  quo  warranto. — State  ex  rel. 
Sanche  v.  Webb,  110  Ala.  214. 

The  Constitution  of  1901  provides  that 
the  courts  shall  determine  whether  it 
can  be  provided  for  by  general  law. 

Where  the  journal  does  not  show  the 
contrary,  notice  of  a  local  law  is  pre- 
sumed.— Harrison  v.  Gordy,  57  Ala.  49; 
Walker  v.  Griffith,  60  Ala.  361;  Hall  v. 
Steele,  82  Ala.  562;  Jennings  v.  Bos- 
sell,  92  Ala.  603. 

Does  not  apply  to  curative  or  healing 
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qualified  electors  of  such  county, . 
township,  city,  town,  village,  dis- 
trict, or  other  political  subdi- 
vision of  a  county,  at  an  election 
held  for  such  purpose,  in  the  man- 
ner that  may  be  prescribed  by 
law;  provided,  the  legislature 
may,  without  such  election,  pass 
special  laws  to  refund  bonds  is- 
sued before  the  date  of  the  ratifi- 
cation of  this  constitution; 

(18)  Amending,  confirming,  or 
extending  the  charter  of  any  pri- 
vate or  municipal  corporation,  or 
remitting  the  forfeiture  thereof; 
provided,  this  shall  not  prohibit 
the  legislature  from  altering  or 
rearranging  the  boundaries  of  the 
city,  town,  or  village; 

(19)  Creating,  extending,  or 
impairing  any  lien; 

(20)  Chartering  or  licensing 
any  ferry,  road,  or  bridge; 

(21)  Increasing  the  jurisdic- 
tion and  fees  of  justices  of  the 
peace  or  the  fees  of  constables; 

(22)  Establishing  separate 
school  districts; 

(23)  Establishing  separate 
stock  districts. 

(24)  Creating,  increasing,  or 
decreasing  fees,  percentages,  or 
allowances  of  public  officers; 

(25)  Exempting  property  from 
taxation  or  from  levy  or  satle; 
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rtatutes.— McRennie  v.  Gordon,  68  Ala. 
442;  SUte  v.  Webb,   110  Ala.  214. 

A  statute  creating  a  police  commis- 
sion for  a  municipality  amends  the 
eharter,  is  a  local  law,  and  is  therefore 
Toid,  under  5  104,  Const,  of  1901. 

Under  the  Constitution  of  1875  the 
journals  need  not  affirmatively  show 
that  notice  of  local  bills  was  given. — 
Keene  v.  Jefferson  Co.,  135  Ala.  465; 
Cltrk  v.  Jack,  60  Ala.  271;  Harrison  v. 
Goody,  57  Ala.  49.    The  Constitution  of 


1901  changes  this  rule.  See  138  Ala. 
171,  172;  139  Ala.  458,  460;  140  Ala. 
498;    142  Ala.  108,  359,  646. 

Where  the  record  is  silent  as  to  publi- 
cation of  notice  for  local  bills  under 
the  Constitution  of  1875,  it  will  be  pre- 
sumed that  it  was  given. — Keene  v.  Jef- 
ferson Co.,  135  Ala.  465. 

'  Definition  of  a  general  law. — Holt  v. 
Mayor,  111  Ala.  369;  Anniston  v.  So.  Ry. 
Co.,  112  Ala.  557. 
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(26)  Exempting  any  person 
from  jury,  road,  or  other  civil 
duty; 

( 27 )  Donating  any  lands  owned 
by  or  under  control  of  the  state  to 
any  person  or  corporation; 

(28)  Remitting  fines,  penalties, 
or  forfeitures; 

(29)  Providing  for  the  conduct 
of  elections  or  designating  places 
of  voting,  or  changing  the  boun- 
daries of  wards,  precincts,  or  dis- 
tricts, except  in  the  event  of  the 
organization  of  new  counties,  or 
the  changing  of  the  lines  of  old 
counties; 

(30)  Restoring  the  right-  to 
vote  to  persons  convicted  of  infa- 
mous crimes,  or  crimes  involving 
moral  turpitude; 

(31)  Declaring  who  shall  be 
liners  between  precincts  or  be- 
tween counties; 

Sec.  104.  The  legislature  shall 
pass  general  laws  for  the  cases 
enumerated  in  this  section,  pro- 
vided that  nothing  in  this  section 
or  article  shall  affect  the  right  of 
the  legislature  to  enact  local  laws 
regulating  or  prohibiting  the 
liquor  traffic;  but  no  such  local 
law  shall  be  enacted  unless  notice 
shall  have  been  given  as  required 
in  section  106  of  this  constitution. 

Sec.  105.  No  special,  private, 
or  local  law,  except  a  law  fixing 
the  time  of  holding  courts,  shall 
be  enacted  in  any  case  which  is 
provided  for  by  a  general  law,  or 
when  the  relief  sought  can  be, 
given  by  any  court  of  this  state; 
and  the  courts,  and  not  the  legis- 


[See.  105.]— 

An  act  amending  a  local  act  does  not 
offend  this  section. — Green  v.  State,  143 


Ala.  2  (39  So.  362).    See  137  Ala.  666; 
138  Ala.  171;     139  Ala.  458. 
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lature,  shall  judge  as  to  whether 
the  matter  of  said  law  is  provided 
for  by  a  general  law,  and  as  to 
whether  the  relief  sought  can  be 
given  by  any  court;  nor  shall  the 
legislature  indirectly  enact  any 
such  special,  private,  or  local  law 
by  the  partial  repeal  of  a  general 
law. 
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Sec.  106.  No  special,  private,  or 
local  law  shall  be  passed  on  any 
subject  not  enumerated  in  section 
104  of  this  constitution,  except  in 
reference  to  fixing  the  time  of 
holding  courts,  unless  notice  of 
the  intention  to  apply  therefor 
shall  have  been  published,  with- 
out cost  to  the  state,  in  the  county 
or  counties  where  the  matter  or 
thing  to  be  affected  may  be  situ- 
ated, which  notice  shall  state  the 
substance  of  the  proposed  law 
and  be  published  at  least  once  a 
week  for  four  consecutive  weeks 
in  some  newspaper  published  in 
such  county  or  counties,  or  if 
there  is  no  newspaper  published 


Sec.  24.  No  local  or  special  law 
shall  be  passed  on  a  subject  which 
cannot  be  provided  for  by  a  gen- 
eral law,  unless  notice  of  the  in- 
tention to  apply  therefor  shall 
have  been  published  in  the  local- 
ity where  the  matter  or  things 
to  be  affected  may  be  situated; 
which  notice  shall  be  at  least 
twenty  days  prior  to  the  intro- 
duction into  the  general  assembly 
of  such  bill,  and  the  evidence  of 
such  notice  having  been  given 
shall  be  exhibited  to  the  general 
assembly  before  such  bill  shall  be 
passed;  provided,  that  the  provi- 
sions of  this  constitution,,  as  to 
special  or  local  laws,  shall  not 


[Bee  ioe.]— 

An  aet  consolidating  the  courts  of 
Jefferson  county  was  held  void  because 
of  insufficient  notice,  the  court  hojding 
that  the  notice  should  inform  the  people 
of  the  contents  of  the  bill;  tnat  it  should 
at  least  contain  an  abstract  of  the  bill. — 
Wallace  v.  Jefferson  Co.,  140  Ala.  491. 

Note. — It  would  seem  that  the  safer 
plait  to  comply  with  this  provision  would 
be  to  pubHsh  the  bill  in  full  as  a  part  of 
the  notice. 

Statute  to  create  the  fourteenth  judi- 
cial circuit  local  and  void  if  passed  with- 
out notice.— Walker  v.  State,  142  Ala.  7 
(39  8o.  242). 

Sufficiency  of  affidavit  of  publication 
of  notice;  copy  of  notice  and  affidavit 
in  journals  is  sufficient  "  spreading ' '  of 
the  notice  and  proof  as  required  by  the* 
Constitution. — Childers  v.  Shepherd,  142 
Ala.  385  (39  So.  235). 


Notice  of  passage  of  act  as  to  sale  of 
intoxicating  liquors  and  establishing 
dispensary  as  applied  to  Elba  in  Coffee 
county,  considered  and  held  insufficient 
in  that  it  does  not  contain  the  substance 
of  the  proposed  law. — Elba  v.  Rhodes, 
142  Ala.  689  (38  So.  807). 

Notice  need  not  be  signed  by  any  one, 
pasting  written  or  printed  copies  of 
notice  and  proof  upon  journals  sufficient. 
Dudley  v.  Fitzpatrick,  143  Ala.  162  (39 
So.  384). 

Printed  copies  of  journal  may  be 
cured  by  reference  to  journals. — Dudley 
v.  Fitzpatrick,  143  Ala.  162  (39  So.  384). 

General  election  law,  Acts  1903,  p. 
438,  is  a  general  and  not  a  local  law. — 
State  v.  Thompson,  142  Ala.  98  (38  So. 
679). 

The  word  "substance"  is  not  synony- 
mous with  " subject;"  it  means  essen- 
tial or  material  part,  essence,  abstract, 
compendium. — State    v.     Williams,     143 
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therein,  then  by  posting  the  said 
notice  for  four  consecutive  weeks 
at  five  different  places  in  the 
county  or  counties  prior  to  the  in- 
troduction of  the  bill;  and  proof 
by  affidavit  that  said  notice  has 
been  given  shall  be  exhibited  to 
each  house  of  the  legislature,  and 
said  proof  spread  upon  the  jour- 
nal.    The  courts  shall  pronounce 


1875.— Article  IV. 

apply  to  public  or  educational  in- 
stitutions of  or  in  this  state,  nor 
to  industrial,  mining,  immigra- 
tion or  manufacturing  corpora- 
tions or  interests  or  corpora- 
tions for  constructing  canals,  or 
improving  navigable  rivers  or 
harbors  of  this  state. 


Ala.  501  (39  So.  276);  Wallace  v.  Jeff. 
Co.,  140  Ala.  502  (37  So.  321). 

Notice  for  Act  preventing  sale  of 
liquors  at  Mt.  Vernon  and  Tuscaloosa 
hospitals  held  sufficient. — State  v.  Will- 
iams, 143  Ala.  501  (39  So.  276),  Denson, 
McClellan,  and  Haralson,  JJ.,  dissenting. 

Notice  and  proof  thereof  to  establish 
an  inferior  court  for  Geneva  county  ex- 
amined and  held  sufficient  compliance 
with  this  section  of  the  constitution. — 
Ex  parte  Black,  144  Ala.  1  (40  So.  133), 
McClellan,  C.  J.,  and  Denson,  J.,  dis- 
senting. 

Act  to  repeal  act  for  trial  of  misde- 
meanors in  Morgan  county  construed 
and  held  notice  to  be  insufficient. — Crook 
v.  Calhoun  Co.,  144' Ala.  505  (39  So.  383). 

Publication  of  entire  bill  and  the  affi- 
davit is  sufficient. — Jacobs  v.  State,  144 
Ala.  98  (40  So.  572). 

Act  following  provision  of  sec.  225 
excepting  Sheffield  and  Tuscumbia  from 
its  provision  does  not  render  it  local. — 
Blakey  v.  Mont.,  City  of,  144  Ala.  481 
(39  So.  745). 

If  the  notice  shows  the  act  to  be  un- 
constitutional, though  the  act  itself  is 
constitutional,  its  passage  would  be  in 
violation  of  the  constitution. — Alford  v. 
Hicks,  142  Ala.  355  (38  So.  752). 

Statute  creating  Houston  county  ex- 
amined and  held  sufficient  compliance 
with  constitutional  provision. — Law  v. 
State,  142  Ala.  62  (38  So.  798). 

Statutes  are  made  for  practical  pur- 
poses, and  not  merely  for  the  exercise 
of  critical  gymnastics. — State  v.  Thomp- 
son, 142  Ala.  98  (38  So.  679);  Law  v. 
State,  142  Ala.  62  (38  So.  798). 

Act  to  establish  inferior  court  for 
Bessemer  declared  void  because  of  in- 
sufficiency of  notice  for  local  act. — Till- 
man v.  Porter,  142  Ala.  372  (38  So.  647). 

A  bill  to  establish  a  dispensary  in  the 
city  of  Uniontown,  etc.,  was  held  suffi- 


cient notice  in  case  of  Uniontown  v. 
State.— 145  Ala.  471  (39  So.  814). 

Sufficiency  of  notice  for  local  bill  as 
to  county  court  of  Clay  County. — 
Hooten  v.  Mellon,  142  Ala.  245  (37  So. 
937). 

Under  the  constitution  of  1875,  it  was 
presumed  that  the  constitutional  re- 
quirement as  to  notice  was  complied 
with;  the  rule  is  changed  under  new 
constitution. — Norvell  v.  Brotherton,  143 
Ala.  561  (39  So.  357). 

Local  Acts  1903,  p.  392,  to  prohibit  the 
sale  of  liquors  in  Pickens  county,  held 
not  to  be  compliance  with  this  section  of 
the  constitution. — Hudgins  v.  State,  145 
Ala.  499  (39  So.  717). 

Notice  of  intention  to  amend  several 
sections  of  the  former  statute  may  be 
sufficient  as  to  one  section  and  insuffi- 
cient as  to  another. — Green  v.  State,  143 
Ala.  2  (39  So.  362). 

Local  act  to  repeal  an  act  entitled 
"An  act  to  establish  the  Walker  County 
Court,"  Local  Acts  1903,  p.  101,  con- 
strued.— Norvell  v.  Brotherton,  143  Ala. 
561  (39  So.  357). 

Local  bill  to  regulate  the  trial  of  mis- 
demeanors in  Morgan  county,  Acts  1903, 
p.  239,  void  because  notice  did  not  com- 
ply with  constitutional  provisions. — 
State  v.  Speake,  144  Ala.  510  (39  So. 
224). 

Notice  of  intention  to  pass  local  law 
for  Marengo  county  to  repeal  a  law' 
which  prohibited  the  sale  or  disposing 
of  intoxicating  liquors  at  certain  places, 
held  void  because  the  substance  of  the 
repealing  act  was  not  embraced  in  the 
notice. — Brame  v.  State,  38  So.  1031. 

Constitutional  definition  of  local  and 
general  law  considered  and  reviewed. — 
State  v.  Sayre,  142  Ala.  641  (39  So.  240) ; 
Holt  v.  Mayor  and  Aldermen  of  Bir- 
mingham, 111  Ala.  372  (19  So.  735). 

Acts   1903,   p.   488,   creating  fifteenth 
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void  every  special,  private,  or 
local  law  which  the  journals  do 
not  affirmatively  show  was  passed 
in  accordance  with  the  provisions 
of  this  section. 

Sec.  107.  The  legislature  shall 
not,  by  a  special,  private,  or  local 
law,  repeal  or  modify  any  special, 
private,  or  local  law  except  npon 
notice  being  given  and  shown  as 
provided  in  the  last  preceding  sec- 
tion. 

Sec.  108.  The  operation  of  a 
general  law  shall  not  be  sus-  - 
pended  for  the  benefit  of  any  indi- 
vidual, private  corporation,  or 
association;  nor  shall  any  indi- 
vidual, private  corporation  or  as- 
sociation be  exempted  from  the 
operation  of  any  general  law  ex- 
cept as  in  this  article  otherwise 
provided. 

Sec.  109.  The  legislature  shall 
pass  general  laws  under  which 
local  and  private  interests  shall 
be  provided  for  and  protected. 

Sec.  110.  A  general  law  within 
the  meaning  of  this  article  is  a 
law  which  applies  to  the  whole 
state;  a  local  law  is  a  law  which 
applies  to  any  political  subdivis- 
ion or  subdivisions  of  the  state 
less  than  the  whole;  a  special  or 
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Sec.  25.  The  general  assembly 
shall  pass  general  laws,  under 
which  local  and  private  interests 
shall  be  provided  for  and  pro- 
tected. 


judicial  circuit  held  a  local  law  within 
the  meaning  of  the  constitution. — State 
t.  Sayre,  142  Ala.  641  (39  So.  240).  See 
Walker  v.  State,  142  Ala.  7  (39  So.  242). 
Act  as  to  county  seats,  etc.,  held  gen- 
eral and  not  local. — State  v.  Porter,  145 
Ala.  541  (40  So.  144). 

[Ste.  110.]— 

Act  following  provisions  of  sec.  225, 
excepting  Sheffield  and  Tuscumbia  from 
its  provisions,  does  not  render  it  local. — 


Blakey  v.  Mont.,  City  of,  144  Ala.  481  (39 
So.  745). 

Definition  of  general  and  local  law 
discussed. — State  v.  Thompson,  142  Ala. 
98  (38  So.  679). 

Statute  creating  fourteenth  judicial 
circuit  declared  local  law. — Walker  v, 
State,  142  Ala.  7  (39  So.  242). 

Constitutional  definition  of  local  and 
general  law  considered  and  reviewed. — 
State  v.  Sayre,  142  Ala.  641  (39  So.  240); 
Holt  v.  Mayor  and  Alderman  of  Bir- 
mingham, 111  Ala.  372  (19  So.  735). 
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private  law  within  the  meaning 
of  this  article  is  one  which  applies 
to  an  individual,  association,  or 
corporation. 

Sec.  111.  No  bill  introduced  as 
a  general  law  in  either  house  of 
the  legislature  shall  be  so  amend- 
ed on  its  passage  as  to  become  a 
special,  private,  or  local  law. 


ARTICLE  V. 

EXECUTIVE  DEPARTMENT. 

Sec.  112.  The  executive  depart- 
ment shall  consist  of  a  governor, 
lieutenant  governor,  attorney- 
general,  state  auditor,  secretary 
of  state,  state  treasurer,  superin- 
tendent of  education,  commis- 
sioner of  agriculture  and  indus- 
tries, and  a  sheriff  for  each 
county. 

"Sec.  113.  The  supreme  execu- 
tive power  of  this  state  shall  be 
vested  in  a  chief  magistrate,  who 
shall  be  styled  "The  Governor  of 
the  State  of  Alabama. ' '     ' 

Sec.  114.  The  governor,  lieu- 
tenant governor,  attorney-gen- 
eral, state  auditor,  secretary  of 
state,  state  treasurer,  superin- 
tendent of  education,  and  com- 
missioner of  agriculture  and  in- 
dustries shall  be  elected  by  the 
qualified  electors  of  the  state  at 
the  same  time  and  places  ap- 
pointed for  the  election  of  mem- 
bers of  the  legislature  in  the  year 


ARTICLE  V. 

EXECUTIVE  DEPARTMENT. 

Section  1.  The  executive  de- 
partment shall  consist  of  a  gov- 
ernor, secretary  of  state,  state 
treasurer,  state  auditor,  attorney- 
general,  and  superintendent  of 
education,  and  a  sheriff  for  each 
county.1 


Sec.  2.  The  supreme  executive 
power  of  this  state  shall  be  vested 
in  a  chief  magistrate,  who  shall 
be  styled  "the  governor  of  the 
State  of  Alabama/ ' 

Sec.  3.  The  governor,  secretary 
of  state,  state  treasurer,  state 
auditor,  and  attorney  -  general 
shall  be  elected  by  the  qualified 
electors  of  this  state,  at  the  same 
time  and  places  appointed  for  the 
election  of  members  of  the  gen- 
eral assembly. 


[Sec.  112.]— 

The  power  to  appoint  to  office  is  not 
inherently  executive. — Fox  v.  McDonald, 
101  Ala.  51. 

It  must  be  authorized  to  exist. — lb. 

Nor  is  the  power  to  remove  from  office 
an  executive  function  unless  made  so 
by  statute. — Nolen  v.  State,  118  Ala. 
154. 


A  sheriff  cannot  admit  to  bail  except 
in  the  cases  authorized. — Evans  v.  State, 
63  Ala.  195. 

Mandamus  lies  to  compel  the  governor 
to  perform  his  ministerial  duties. — T.  & 
C.  R.  Co.  v.  Moore,  36  Ala.  371.  Doubted 
in  State  v.  Cobb,  64  Ala.  127;  138  Ala. 
115;  41  Ala.  197. 
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nineteen  hundred  and  two,  and  in 
every  fourth  year  thereafter. 

Sec.  115.  The  returns  of  every 
election  for  governor,  lieutenant 
governor,  attorney-general,  state 
auditor,  secretary  of  state, 
state  treasurer,  superintendent 
of  education,  and  commissioner 
of  agriculture  and  industries 
shall  be  sealed  up  and  trans- 
mitted by  the  returning  officers 
to  the  seat  of  government, 
directed  to  the  speaker  of  the 
house  of  representatives,  who 
shall,  during  the  first  week  of  the 
session  to  which  such  returns 
shall  be  made,  open  and  publish 
them  in  the  presence  of  both 
houses  of  the  legislature  in  joint 
convention;  but  the  speaker's 
duty  and  the  duty  of  the  joint 
convention  shall  be  purely  minis- 
terial. The  result  of  the  election 
shall  be  ascertained  and  declared 
by  the  speaker  from  the  face  of 
the  returns  without  delay.  The 
person  having  the  highest  number 
of  votes  for  any  one  of  said  offices 
shall  be  declared  duly  elected; 
but  if  two  or  more  persons  shall 
have  an  equal  and  the  highest 
number  of  votes  for  the  same 
office,  the  legislature  by  joint 
vote,  without  delay,  shall  choose 
one  of  said  persons  for  said  office. 
Contested  elections  for  governor, 
lieutenant  governor,  attorney- 
general,  state  auditor,  secretary 
of  state,  state  treasurer,  superin- 
tendent of  education,  and  com- 
missioner of  agriculture  and  in- 
dustries, shall  be  determined  by 
both  houses  of  the  legislature  in 
such  manner  as  may  be  prescribed 
by  law. 


1876.— Article  V. 


Sec.  4.  The  returns  of  every 
election  for  governor,  secretary 
of  state,  state  auditor,  state  treas- 
urer, and  attorney-general  shall 
be  sealed  up  and  transmitted  by 
the  returning  officers  to  the  seat 
of  government,  directed  to  the 
speaker  of  the  house  of  repre- 
sentatives, who  shall,  during  the 
first  week  of  the  session  to  which 
said  returns  shall  be  made,  open 
and  publish  them  in  the  presence 
of  both  houses  of  the  general  as- 
sembly in  joint  convention.  The 
person  having  the  highest  num- 
ber of  votes  for  either  of  said  offi- 
ces shall  be  declared  duly  elected; 
but  if  two  or  more  shall  have  an 
equal  and  the  highest  number  of 
votes  for  the  same  office,  the  gen- 
eral assembly,  by  joint  vote, 
without  delay,  shall  choose  one  of 
said  persons  for  said  office.  Con- 
tested elections  for  governor, 
secretary  of  state,  state  auditor, 
state  treasurer,  and  attorney-gen- 
eral, shall  be  determined  by  both 
houses  of  the  general  assembly, 
in  such  manner  as  may  be  pre- 
scribed by  law. 
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private  law  within  the  meaning 
of  this  article  is  one  which  applies 
to  an  individual,  association,  or 
corporation. 

Sec.  111.  No  bill  introduced  as 
a  general  law  in  either  house  of 
the  legislature  shall  be  so  amend- 
ed on  its  passage  as  to  become  a 
special,  private,  or  local  law. 


ARTICLE  V. 

EXECUTIVE  DEPARTMENT. 

Sec.  112.  The  executive  depart- 
ment shall  consist  of  a  governor, 
lieutenant  governor,  attorney- 
general,  state  auditor,  secretary 
of  state,  state  treasurer,  superin- 
tendent of  education,  commis- 
sioner of  agriculture  and  indus- 
tries, and  a  sheriff  for  each 
county. 

Sec.  113.  The  supreme  execu- 
tive power  of  this  state  shall  be 
vested  in  a  chief  magistrate,  who 
shall  be  styled  "The  Governor  of 
the  State  of  Alabama."     ' 

Sec.  114.  The  governor,  lieu- 
tenant governor,  attorney-gen- 
eral, state  auditor,  secretary  of 
state,  state  treasurer,  superin- 
tendent of  education,  and  com- 
missioner of  agriculture  and  in- 
dustries shall  be  elected  by  the 
qualified  electors  of  the  state  at 
the  same  time  and  places  ap- 
pointed for  the  election  of  mem- 
bers of  the  legislature  in  the  year 


AETICLE  V. 

EXECUTIVE  DEPARTMENT. 

Section  1.  The  executive  de- 
partment shall  consist  of  a  gov- 
ernor, secretary  of  state,  state 
treasurer,  state  auditor,  attorney- 
general,  and  superintendent  of 
education,  and  a  sheriff  for  each 
county/ 


Sec.  2.  The  supreme  executive 
power  of  this  state  shall  be  vested 
in  a  chief  magistrate,  who  shall 
be  styled  "the  governor  of  the 
State  of  Alabama." 

Sec.  3.  The  governor,  secretary 
of  state,  state  treasurer,  state 
auditor,  and  attorney  -  general 
shall  be  elected  by  the  qualified 
electors  of  this  state,  at  the  same 
time  and  places  appointed  for  tlie 
election  of  members  of  the  gen- 
eral assembly. 


[Sec.  112.]— 

The  power  to  appoint  to  office  is  not 
inherently  executive. — Fox  v.  McDonald, 
101  Ala.  51. 

It  must  be  authorized  to  exist. — lb. 

Nor  is  the  power  to  remove  from  office 
an  executive  function  unless  made  so 
by  statute. — Nolen  v.  State,  118  Ala. 
154. 


A  sheriff  cannot  admit  to  bail  except 
in  the  cases  authorized. — Evans  v.  Stale, 
63  Ala.  195. 

Mandamus  lies  to  compel  the  governor 
to  perform  his  ministerial  duties. — T.  & 
C.  R.  Co.  v.  Moore,  36  Ala.  371.  Doubted 
in  State  v.  Cobb,  64  Ala.  127;  138  Ala. 
115;  41  Ala.   197. 
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nineteen  hundred  and  two,  and  in 
every  fourth  year  thereafter. 

Sec.  115.  The  returns  of  every 
election  for  governor,  lieutenant 
governor,  attorney-general,  state 
anditor,  secretary  of  state, 
state  treasurer,  superintendent 
of  education,  and  commissioner 
of  agriculture  and  industries 
shall  be  sealed  up  and  trans- 
mitted by  the  returning  officers 
to  the  seat  of  government, 
directed  to  the  speaker  of  the 
house  of  representatives,  who 
shall,  during  the  first  week  of  the 
session  to  which  such  returns 
shall  be  made,  open  and  publish 
them  in  the  presence  of  both 
houses  of  the  legislature  in  joint 
convention;  but  the  speaker's 
duty  and  the  duty  of  the  joint 
convention  shall  be  purely  minis- 
terial. The  result  of  the  election 
shall  be  ascertained  and  declared 
by  the  speaker  from  the  face  of 
the  returns  without  delay.  The 
person  having  the  highest  number 
of  votes  for  any  one  of  said  offices 
shall  be  declared  duly  elected; 
but  if  two  or  more  persons  shall 
have  an  equal  and  the  highest 
number  of  votes  for  the  same 
office,  the  legislature  by  joint 
vote,  without  delay,  shall  choose 
one  of  said  persons  for  said  office. 
Contested  elections  for  governor, 
lieutenant  governor,  attorney- 
general,  state  auditor,  secretary 
of  state,  state  treasurer,  superin- 
tendent of  education,  and  com- 
missioner of  agriculture  and  in- 
dustries, shall  be  determined  by 
both  houses  of  the  legislature  in 
snch  manner  as  may  be  prescribed 
by  law. 
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Sec.  4.  The  returns  of  every 
election  for  governor,  secretary 
of  state,  state  auditor,  state  treas- 
urer, and  attorney-general  shall 
be  sealed  up  and  transmitted  by 
the  returning  officers  to  the  seat 
of  government,  directed  to  the 
speaker  of  the  house  of  repre- 
sentatives, who  shall,  during  the 
first  week  of  the  session  to  which, 
said  returns  shall  be  made,  open 
and  publish  them  in  the  presence 
of  both  houses  of  the  general  as- 
sembly in  joint  convention.  The 
person  having  the  highest  num- 
ber of  votes  for  either  of  said  offi- 
ces shall  be  declared  duly  elected; 
but  if  two  or  more  shall  have  an 
equal  and  the  highest  number  of 
votes  for  the  same  office,  the  gen- 
eral assembly,  by  joint  vote, 
without  delay,  shall  choose  one  of 
said  persons  for  said  office.  Con- 
tested elections  for  governor, 
secretary  of  state,  state  auditor, 
state  treasurer,  and  attorney-gen- 
eral, shall  be  determined  by  both 
houses  of  the  general  assembly, 
in  such  manner  as  may  be  pre- 
scribed by  law. 


Sec.  5.  The  governor,  secretary 
of  state,  state  treasurer,  state 
auditor,  and  attorney  -  general 
shall  holcl  their  respective  offices 
for  the  term  of  two  years  from 
the  time  of  their  installation  in 
office,  and  until  their  successors 
shall%be  elected  and  qualified. 
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Sec.  116.  The  governor,  lieuten- 
ant governor,  attorney-general, 
state  auditor,  secretary  of  state, 
state  treasurer,  superintendent  of 
education,  and  commissioner  of 
agriculture  and  industries,  elect- 
ed after  the  ratification  of  this 
constitution,  shall  hold  their 
respective  offices  for  the  term  of 
four  years  from  the  first  Monday 
after  the  second  Tuesday  in  Jan- 
uary next  succeeding  their  elec- 
tion, and  until  their  successors 
shall  be  elected  and  qualified. 
After  the  first  election  under  this 
constitution,  no  one  of  said 
officers  shall  be  eligible  as  his  own 
successor;  and  the  governor  shall 
not  be  eligible  to  election  or  ap- 
pointment to  any  office  under  this 
state,  or  to  the  senate  of  the 
United  States,  during  his  term, 
and  within  one  year  after  the  ex- 
piration thereof. 

Sec.  117.  The  governor  and 
lieutenant  governor  shall  each  be 
at  least  thirty  years  of  age  when 
elected,  and  shall  have  been  citi- 
zens of  the  United  States  ten 
years  and  resident  citizens  of  this 
state  at  least  seven  years  next  be- 
fore the  date  of  their  election. 
The  lieutenant  governor  shall  be 
ex  officio  president  of  the  senate,  • 
but  shall  have  no  right  to  vote 
except  in  the  event  of  a  tie. 

Sec.  118.  The  governor,  lieuten- 
ant governor,  attorney  general, 
state  auditor,  secretary  of  state, 
state  treasurer,  superintendent  of 
education,  and  commissioner  of 
agriculture  and  industries,  shall 
receive  compensation  to  be  fixed 
by  law,  which  shall  not  be  in- 
creased or  diminished  during  the 


Sec.  6.  The  governor  shall  be 
at  least  thirty  years  of  age  when 
elected,  and  shall  have  been  a 
citizen  of  the  United  S.tates  ten 
years,  and  a  resident  citizen  of 
this  state  at  least  seven  years 
next  before  the  day  of  his  elec- 
tion. 


Sec.  7.  The  governor,  secretary 
of  state,  state  treasurer,  state 
auditor,  and  attorney  -  general 
shall  reside  at  the  seat  of  govern- 
ment of  this  state  during  the  time 
they  continue  in  office,  except  in 
case  of  epidemics;  and  they  shall 
receive  compensation  for  their 
services,  which  shall  be  fixed  "by 
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term  for  which  they  shall  have 
been  elected,  and  shall,  except  the 
lieutenant  governor,  reside  at  the 
state  capital  during  the  time  they. 
continue  in  office,  except  during 
epidemics.  The  compensation  ot 
the  lieutenant  governor  shall  be 
the  same  as  that  received  by  the 
speaker  of  the  house,  except  while 
serving  as  governor,  during  which 
time  his  compensation  shall  be 
the  same  as  that  allowed  the  gov- 
ernor. 

Sec.  119.  If  the  legislature,  at 
the  session  next  after  the  ratifica- 
tion of  this  constitution,  shall 
enact  a  law  increasing  the  salary 
of  the  governor,  (a)  such  increase 
shall  become  effective  and  apply 
to  the  first  governor  elected  after 
the  ratification  of  this  constitu- 
tion, if  the  legislature  shall  so 
determine. 

Fee.  120.  The  governor  shall 
take  care  that  the  laws  be  faith- 
fully executed. 

Sec.  121.  The  governor  may  re- 
quire information  in  writing, 
under  oath,  from  the  officers  of 
the  executive  department,  named 
in  this  article,  or  created  by  stat- 
ute, on  any  subject,  relating  to 
the  duties  of  their  respective  of- 
fices; and  he  may  at  any  time 
require  information  in  writing, 
under  oath,  from  all  officers  and 
managers  of  state  institutions, 
upon  any  subject  relating  to  the 
condition,  management,  and  ex- 
penses of  their  respective  offices 
aud  institutions.  Any  such  officer 
or  manager  who  makes  a  willfully 
false  report  or  fails  without  suffi- 
cient excuse  to  make  the  required 
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law,  and  which  shall  not  be  in- 
creased or  diminished  during  the 
term  for  which  they  shall  have 
been  elected. 


Sec.  8.  The  governor  shall  take 
care  that  the  laws  be  faithfully 
executed. 

Sec.  9.  The  governor  may  re- 
quire information  in  writing, 
under  oath,  from  the  officers  of 
the  executive  department,  on  any 
subject  relating  to  the  duties  of 
their  respective  offices;  and  he 
may,  at  any  time,  require  infor- 
mation in  writing,  under  oath, 
from  all  officers  and  managers  of 
state  institutions,  upon  any  sub- 
ject relating  to  the  condition, 
management,  and  expenses  of 
their  respective  offices  and  insti- 
tutions; and  any  such  officer  or 
manager  who  makes  a  false  re- 
port, shall  be  guilty  of  perjury, 
and  punished  accordingly.  v 
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report  on  demand,  is  guilty  of  an 
impeachable  offense. 

Sec.  122.  The  governor  may,  by 
proclamation,  on  extraordinary 
occasions,  convene  the  legislature 
at  the  seat  of  government,  or  at  a 
different  place  if,  since  their  last 
adjournment,  that  shall  have  be- 
come dangerous  from  an  enemy, 
insurrection,  or  other  lawless  out- 
break, or  from  any  infectious  or 
contagious  disease;  and  he  shall 
state  specifically  in  such  procla- 
mation each  matter  concerning 
which  the  action  of  that  body  is 
deemed  necessary. 

Sec.  123.  The  governor  shall, 
from  time  to  time,  give  to  the  leg- 
islature information  of  the  state 
of  the  government,  and  recom- 
mend for  its  consideration  such 
measures  as  he  may  deem  expe- 
dient; and  at  the  commencement 
of  each  regular  session  of  the  leg- 
islature, and  at  the  close  of  his 
term  of  office,  he  shall  give  infor- 
mation by  written  message  of  the 
condition  of  the  state;  and  he 
shall  account  to  the  legislature, 
as  may  be  prescribed  by  law,  for 
all  moneys  received  and  paid  out 
by  him  or  by  his  order;  and  at  the 
commencement  of  each  regular 
session  he  shall  present  to  the  leg- 
islature estimates  of  the  amount 
of  money  required  to  be  raised  by 
taxation  for  all  purposes. 


Sec.  124.   The   governor   shall 


Sec.  10.  The  governor  may,  by 
proclamation,  on  extraordinary 
occasions,  convene  the  general 
assembly  at  the  seat  of  govern- 
ment, or  at  a  different  place,  if, 
since  their  last  adjournment,  that 
shall  have  become  dangerous 
from  an  enemy,  or  from  infectious 
or  contagious  diseases;  and  he 
shall  state  specifically  in  such 
proclamation  each  matter  con- 
cerning which  the  action  of  that 
body  is  deemed  necessary. 

Sec.  11.  The  governor  shall, 
from  time  to  time,  give  to  the 
general  assembly  information  of 
the  state  of  the  government,  and- 
recommend  to  their  consideration 
such  measures  as  he  may  deem 
expedient;  and,  at  the  commence- 
ment of  each  session  of  the  gen- 
eral assembly,  and  at  the  close  of 
his  term  of  office,  give  informa- 
tion, by  written  message,  of  the 
condition  of  the  state;  and  he 
shall  account  to  the  general  as- 
sembly, as  may  be  prescribed  by 
law,  for  all  moneys  received  and 
paid  out  by  him,  from  any  funds 
subject  to  his  order,  with  the 
vouchers  therefor;  and  he  shall, 
at  the  commencement  of  each 
regular  session,  present  to  the 
general  assembly  estimates  of  the 
amount  of  moneyrequired  to  be 
raised  by  taxation  for  all  pur- 
poses. 

Sec.    12.    The   governor    shall 


Power  includes  power  to  grant  condi- 
tional pardons. — Fuller  v.  State,  122  Ala. 
22. 


[Sec.  124.]— 

Fines  and  forfeitures  can  only  be  re- 
mitted by  the  governor. — Haley  v.  Clark, 
26  Ala.  439. 
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have  power  to  remit  fines  and  for- 
feitures, under  such  rules  and 
regulations  as  may  be  prescribed 
by  law;  and,  after  conviction,  to 
grant  reprieves,  paroles,  commu- 
tations of  sentence,  and  pardons, 
except  in  cases  of  impeachment. 
The  attorney-general,  secretary 
of  state,  and  state  auditor  shall 
constitute  a  board  of  pardons, 
who  shall  meet  on  the  call  of  the 
governor,  and  before  whom  shall 
be  laid  all  recommendations  or 
petitions,  for  pardon,  commuta- 
tion, or  parole,  in  cages  of  felony; 
and  the  board  shall  hear  them  in 
open  session,  and  give  their  opin- 
ion thereon  in  writing  to  the  gov- 
ernor, after  which  or  on  the  fail- 
ure of  the  board  to  advise  for 
more  than  sixty  days,  the  gov- 
ernor may  grant  or  refuse  the 
commutation,  parole,  or  pardon, 
as  to  him  seems  best  for  the  public 
interest.  He  shall  communicate 
to  the  legislature  at  each  session 
everjr  remission  of  fines  and  for- 
feitures, and  every  reprieve,  com- 
mutation, parole,  or  pardon,  with 
his  reasons  therefor,  and  the 
opinion  of  the  board  of  pardons 
in  each  case  required  to  be  re- 
ferred, stating  the  name  and 
crime  of  the  convict,  the  sentence, 
its  date,  and  the  date  of  reprieve, 
commutation,  parole,  or  pardon. 
Pardons  in  cases  of  felony  and 
other  offenses  involving  moral 
turpitude  shall  not  relieve  from 
civil  and  political  disabilities,  un- 
less approved  by  the  board  of  par- 
dons and  specifically  expressed  in 
the  pardon. 


1875.— Article  V. 


have  power  to  remit  fines  and  for- 
feitures, under  such  rules  and 
regulations  as  may  be  prescribed 
by  law,  and  after  conviction,  to 
grant  reprieves,  commutation  of 
sentence,  and  pardons,  except  in 
cases  of  treason  and  impeach- 
ment; but  pardons,  in  cases  of 
murder,  arson,  burglary,  rape, 
assault  with  intent  to  commit 
rape,  perjury,  forgery,  bribery, 
and  larceny,  shall  not  relieve 
from  civil  and  political  disability, 
unless  specifically  expressed  in 
the  pardon.  Upon  conviction  of 
treason,  the  governor  may  sus- 
pend the  execution  of  the  sen- 
tence, and  report  the  same  to  the 
general' assembly  at  the  next  reg- 
ular session,  when  the  general 
assembly  shall  either  pardon, 
commute  the  sentence,  direct  its 
execution,  or  grant  further  re- 
prieve. He  shall  communicate  to 
the  general  assembly,  at  each 
regular  session,  each  case  of  re- 
prieve, commutation,  or  pardon 
granted,  with  his  reasons  there- 
for, stating  the  name  and  crime 
of  the  convict,  the  sentence,  its 
date,  and  the  date  of  the  reprieve, 
commutation,  or  pardon. 


Power  confined  to  offenses  for  which 
there  may  be    conviction    and    punish- 


ment.—M.  &  G.  E.  Co.  v.  Peebles,  47 
Ala.  317. 
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Sec.  125.  Every  bill  which  shall 
have  passed  both  houses  of  the 
legislature,  except  as  otherwise 
provided  in  this  constitution, 
shall  be  presented  to  the  gov- 
ernor; if  he  approve,  he  shall 
sign  it;  but  if  not,  he  shall  return 
it  with  his  objections  to  the  house 
in  which  it  originated,  which 
shall  enter  the  objections  at  large 
upon  the  journal  and  proceed  to 
reconsider  it.  If  the  governor's 
message  proposes  no  amendment 
which  would  remove  his  objec- 
tions to  the  bill,  the  house  in 
which  the  bill  originated  may- 
proceed  to  reconsider  it,  and  if  a 
majority  of  the  whole  number 
elected  to  that  house  vote  for  the 
passage  of  the  bill,  it  shall  be  sent 
to  the  other  house,  which  shall  in 
like  manner  reconsider,  and  if  a 
majority  of  the  whole  number 
elected  to  that  house  vote  for  the 
passage  of  the  bill,  the  same  shall 
become  a  law,  notwithstanding 
the  governor's  veto.  If  the  gov- 
ernor's message  proposes  amend- 
ment, which  would  remove  his  ob- 
jections, the  house  to  which  it  is 
sent  may  so  amend  the  bill  and 


Sec.  13.  Every  bill  which  shall 
have  passed  both  houses  of  the 
general  assembly,  shall  be  pre- 
sented to  the  governor;  if  he  ap- 
prove, he  shall  sign  it;  but,  if  not, 
he  shall  return  it  with  his  objec- 
tions to  that  house  in  which  it 
shall  have  originated,  who  shall 
enter  the  objections  at  large  upon 
the  journals;  and  the  house  to 
which  such  bill  shall  be  returned 
shall  proceed  to  reconsider  it;  if, 
after  such  reconsideration,  a  ma- 
jority of  the  whole  number 
elected  to  that  house  shall  vote 
for  the  passage  of  such  bill,  it 
shall  be  sent,  with  the  objections, 
to  the  other  house,  by  which  it 
shall  likewise  be  reconsidered;  if 
approved  by  a  majority  of  the 
whole  number  elected  to  that 
house,  it  shall  become  a  law;  but 
in  such  case  the  votes  of  both 
houses  shall  be  determined  by 
yeas  and  nays;  and  the  names  of 
the  members  voting  for  or  against 
the  bill  shall  be  entered  upon  the 
journals  of  each  house  respect- 
ively. If  any  bill  shall  not  be 
returned  by  the  governor  within 
five  days  (Sundays  excepted),  af- 


[Sec.  125.]— 

State  Constitutions  usually  contain  a 
provision  requiring  the  governor  to  ap- 
prove or  veto  all  bills  or  statutes  which 
pass  the  legislature.  In  the  perform- 
ance of  this  duty,  the  governor  is  a 
member  of  the  legislature.  The  gover- 
nor '8  approval  of  a  bill  is  not  completed 
until  the  bill  has  passed  beyond  his  con- 
trol, and  at  any  time  prior  to  that  he 
may  reconsider  any  approval  previously 
made.— People  v.  Hatch,  19  111.  283. 

A  bill  signed  by  the  governor  ma- 
terially differing  from  the  bill  as  passed, 

•  does  not  become  a  law. — Jones  v.  Hutch- 
inson, 43  Ala.  721;  Moody  v.  State,  48 
Ala.  115;  Moog  v.  Randolph,  77  Ala. 
597;  Sayre  v.  Pollard,  77  Ala.  608;  Stein 


v.  Leeper,  78  Ala.  517;  Abernathy  v. 
State,  78  Ala.  411. 

The  presumption  is  indulged,  in  the 
absence  of  proof,  that  the  bill  signed  by 
the  speaker  of  the  house  or  president 
of  the  senate  and  approved  oy  the  gov- 
ernor, is  the  bill  passed  by  the  legisla- 
ture.— Ex  parte  Howard-Harrison  Co., 
119  Ala.  484. 

The  official  connection  of  the  clerk  of 
the  house  with  the  journal  ceases  upon 
his  delivery  of  it  to  the  secretary  of 
state.— State  v.  Wilson,  123  Ala.  259; 
Mont.  Co.  v.   Gaston,  126  Ala.  443. 

A  journal,  like  other  records,  imports 
absolute  correctness. — Mont.  Co.  v.  Gas- 
ton, 126  Ala.  443;  State  v.  Buckley,  54 
Ala.  613. 
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send  it  with  the  governor's  mes- 
sage to  the  other  house,  which 
may  adopt,  but  cannot  amend, 
said  amendment;  and  both  houses 
concurring  in  the  amendment,  the 
bill  shall  again  be  sent  to  the  gov- 
ernor and  acted  on  by  him  as 
other  bills.  If  the  house  to  which 
the  bill  is  returned  refuses  to 
make  such  amendment,  it  shall 
proceed  to  reconsider  it;  and  if  a 
majority  of  the  whole  number 
elected  to  that  house  shall  vote 
for  the  passage  of  the  bill,  it  shall 
be  sent  with  the  objections  to  the 
other  house,  by  which  it  shall 
likewise  be  reconsidered,  and  if 
approved  by  a  majority  of  the 
whole  number  elected  to  that 
house,  it  shall  become  a  law.  If 
the  house  to  which  the  bill  is  re- 
tained makes  the  amendment,  and 
the  other  house  declines  to  pass 
the  same,  that  house  shall  proceed 
to  reconsider  it,  as  though  the  bill 
had  originated  therein,  and  such 
proceedings  shall  be  taken  there- 
on as  above  provided.  In  every 
snch  case  the  vote  of  both  houses 
shall  be  determined  by  yeas  and 
nays,  and  the  names  of  the  mem- 
bers voting  for  or  against  the  bill 
shall  be  entered  upon  the  journals 
of  each  house,  respectively.  If 
any  bill  shall  not  be  returned  by 
the  governor  within  six  days,  Sun- 
day excepted,  after  it  shall  have 
been  presented,  the  same  shall 
become  a  law  in  like  manner  as  if 
he  had  signed  it,  unless  the  legis- 
lature, by  its  adjournment,  pre- 
vent the  return,  in  which  case  it 
shall  not  be  a  law;  but  when  re- 
tarn  is  prevented  by  recess,  such 
bill  must  be  returned  to  the  house 
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ter  it  shall  have  b£en  ^irefeented  to 
him,  the  same  sthaU*  be  a  law,  in 
like  manner /as  if  he  had  signed- 
it,  unless  tbe  general  assen^jrjf 
by  their  adjbur%m§ii^:prevent  its 
return,  in  whichrcase  it  shall  not 
be  a  law.  And  every  vote,  order, 
or  resolution,  to  which  the  con- 
currence of  both  houses  may  be 
necessary  (except  questions  of 
adjournment,  and  of  bringing  on 
elections  by  the  two  houses,  and 
of  amending  this  constitution), 
shall  be  presented  to  the  gov- 
ernor, and,  before  the  same  shall 
take  effect,  be  approved  by  him, 
or,  being  disapproved,  shall  be 
repassed  by  both  houses  accord- 
ing to  the  rules  and  limitations 
prescribed  in  the  case  of  a  bill. 
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..:  ••"•.. 7 #  J^-rfections  128, 
in  whiefrifcojiginated  within  two 
days  after  the-^assembling,  oth- 
:#.^ndse  it  shall  tfec'cie  a  law,  but 
'•fells  ^pr4sei\ted  to : the.  governor 
within  f&*\'dky&  before  the  final 
adjournment  of  the  legislature 
may  be  approved  by  the  governor 
at  any  time  within  ten  days  after 
such  adjournment,  and  if  ap- 
proved and  deposited  with  the 
secretai^r  of  state  within  that  time 
shall  become  law.  Every  vote, 
order,  or  resolution  to  which  con- 
currence of  both  houses  may  be 
necessary,  except  on  questions  of 
adjournment  and  the  bringing  on 
of  elections  by  the  two  houses, 
and  amending  this  constitution, 
shall  be  presented  to  the  gov- 
ernor; and,  before  the  same  shall' 
take  effect,  be  approved  by  him; 
or,  being  disapproved,  shall  be 
repassed  by  both  houses  accord- 
ing to  the  rules  and  limitations 
prescribed  in  the  case  of  a  bill. 

Sec.  126.  The  governor  shall 
have  power  to  approve  or  disap- 
prove any  item  or  items  of  any 
appropriation  bill  embracing  dis- 
tinct items,  and  the  part  or  the 
parts  of  the  bill  approved  shall  be 
the  law,  and  the  item  or  items  dis- 
approved shall  be  void,  unless  re- 
passed according  to  the  rules  and 
limitations  prescribed  for  the 
passage  of  bills  over  the  executive 
veto ;  and  he  shall  in  writing  state 
specifically  the  item  or  items  he 
disapproves,  setting  the  same  out 
in  full  in  his  message,  but  in  such 
case  the  enrolled  bill  shall  not  be 
returned  with  the  governor's  ob- 
jection. 

Sec.  127.  In  case  of  the  govern- 
or 'a  removal  from  office,  death  or 
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Sec.  14.  The  governor  shall 
have  power  to  disapprove  of  any 
item  or  items  of  any  bill  making 
appropriations  of  money,  em- 
bracing distinct  items;  and  the 
part  or  parts  of  the  bill  approved 
shall  be  the  law,  and  the  item  or 
items  disapproved  shall  be  void, 
unless  repassed  according  to  the 
rules  and  limitations  prescribed 
for  the  passage  of  other  bills  over 
the  executive  veto;  and  he  shall, 
in  writing,  state  specifically  the 
item  or  items  he  disapproves. 


Sec.  15.  In  case  of  the  impeach- 
ment of  the  governor,  his  removal 
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resignation,  the  lieutenant  gov- 
ernor shall  become  governor.  If 
both  the  governor  and  lieutenant 
governor  be  removed  from  office, 
die,  or  resign  more  than  sixty- 
days  prior  to  the  next  general 
election,  at  which  any  state  of- 
ficers are  to  be  elected,  a  governor 
and  lieutenant  governor  shall  be 
elected  at  such  election  for  the 
unexpired  term,  and  in  the  event 
of  a  vacancy  in  the  office,  caused 
by  the  removal  from  office,  death 
or  resignation  of  the  governor 
and  lieutenant  governor,  pending 
such  vacancy  and  until  their  suc- 
cessors shall  be  elected  and  quali- 
fied, the  office  of  governor  shall  be 
held  and  administered  by  either 
the  president  pro  tern,  of  the  sen- 
ate, speaker  of  the  house  of  repre- 
sentatives, attorney-general,  state 
auditor,  secretary  of  state,  or 
state  treasurer  in  the  order  herein 
named.  In  case  of  the  impeach- 
ment of  the  governor,  his  absence 
from  the  state  for  more  than 
twenty  days,  unsoundness  of 
mind,  or  other  disability,  the 
power  and  authority  of  the  office 
shall,  until  the  governor  is  acquit- 
ted, returns  to  the  state,  or  is  re- 
stored to  his  mind,  or  relieved 
from  other  disability,  devolve  in 
the  order  herein  named,  upon  the 
Hentenant  governor,  president 
pro  tern,  of  the  senate,  speaker  of 
the  house  of  representatives,  at- 
torney-general, state  auditor,  sec- 
retary of  state,  and  state  treas- 
urer. If  any  of  these  officers  be 
under  any  of  the  disabilities  here- 
in specified,  the  office  of  governor 
shall  be  administered  in  the  order 
named  by  such  of  these  officers  as 
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from  office,  deatu,  refusal  to 
qualify,  resignation,  absence  from 
the  state,  or  other  disability,  the 
president  of  the  senate  shall  exer- 
cise all  the  power  and  authority 
appertaining  to  the  office  of  gov- 
ernor, until  the  time  appointed 
for  the  election  of  governor  shall 
arrive,  or  until  the  governor  who 
is  absent,  or  impeached,  shall  re- 
turn or  be  acquitted,  or  other  dis- 
ability be  removed;  and  if  during 
such  vacancy  in  the  office  of  gov- 
ernor the  president  of  the  senate 
shall  be  impeached,  removed  from 
office,  refuse  to  qualify,  die,  re- 
sign, be  absent  from  the  state,  or 
be  under  any  other  disability,  the 
speaker  of  the  house  of  repre- 
sentatives shall,  in  like  manner, 
administer  the  government.  If 
the  governor  shall  be  absent  from 
the  state  over  twenty  days,  the 
secretary  of  state  shall  notify  the 
president  of  the  senate,  who  shall 
enter  upon  the  duties  of  gov- 
ernor; and  if  the  governor  and 
president  of  the  senate  shall  both 
be  absent  from  the  state  over 
twenty  days,  the  secretary  of 
state  shall  notify  the  speaker  of 
the  house  of  representatives;  and 
in  such  case  he  shall  enter  upon 
and  discharge  the  duties  of  gov- 
ernor, until  the  return  of  the 
governor  or  president  of  the 
senate. 
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may  be  fre&ftym.  such  disability. 
If  the  govemcnf/sliall  be  absent 


the  hentehttnV^o^enidr,  who  shall 
enter  upon  the  auties  of  govern- 
or; if  both  the  governor  and  lieu- 
tenant governor  shall  be  absent 
from  the  state  over  twenty  days, 
the  secretary  of  state  shall  notify 
the  president  pro  tern,  of  the  sen- 
ate, who  shall  enter  upon  the  du- 
ties of  governor,  and  so  on,  in  case 
of  such  absence,  he  shall  notify 
each  of  the  other  officers  named 
in  their  order,  who  shall  discharge 
the  duties  of  the  office  until  the 
governor  or  other  officer  entitled 
to  administer  the  office  in  succes- 
sion to  the  governor  returns.  If 
the  governor-elect  fail  or  refuse 
from  any  cause  to  qualify,  the 
lieutenant  governor-elect  shall 
qualify  and  exercise  the  duties  of 
governor  until  the  governor-elect 
qualifies;  and  in  the  event  both 
the  governor-elect  and  the  lieuten- 
ant governor-elect  from  any  cause 
fail  to  qualify,  the  president  pro 
tern,  of  the  senate,  the  speaker  of 
the  house  of  representatives,  the 
attorney-general,  state  auditor, 
secretary  of  state,  and  state  treas- 
urer shall,  in  like  manner,  in  the 
order  named,  administer  the  office 
until  the  governor-elect  or  lieu- 
tenant governor-elect  qualifies. 

Sec.  128.  If  the  governor  or 
other  officer  administering  the 
office  shall  appear  to  be  of  un- 
sound mind,  it  shall  be  the  duty 
of  the  supreme  court  of  Alabama, 
at  any  regular  term,  or  at  any  spe- 
cial term,  which  it  is  hereby 
authorized  to  call  for  that  pur- 
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pose,  upon  request  in  writing,  ver- 
ified by  their  affidavits,  of  any 
two  of  the  officers  named  in  sec- 
tion 127  of  this  constitution,  not 
next  in  succession  to  the  office  of 
governor,  to  ascertain  the  mental 
condition  of  the  governor  or  other 
officer  administering  the  office, 
and  if  he  is  adjudged  to  be  of  un- 
sound mind,  to  so  decree,  a  copy 
of  which  decree,  duly  certified, 
shall  be  filed  in  the  office  of  the 
secretary  of  state;  and  in  the 
event  of  such  adjudication,  it 
shall  be  the  duty  of  the  officer 
next  in  succession  to  perform  the 
duties  of  the  office  until  the  gov- 
ernor or  other  officer  administer- 
ing the  office  is  restored  to  his 
mind.  If  the  incumbent  denies 
that  the  governor  or  other  person 
entitled  to  administer  the  office 
has  been  restored  to  his  mind,  the 
supreme  court,  at  the  instance  of 
any  officer  named  in  section  127 
of  this  constitution,  shall  ascer- 
tain the  truth  concerning  the 
same,  and  if  the  officer  has  been 
restored  to  his  mind,  shall  so  ad- 
judge and  file  a  duly  certified  copy 
of  its  decree  with  the  secretary  of 
state;  and  in  the  event  of  such 
adjudication,  the  office  shall  be 
restored  to  him.  The  supreme 
court  shall  prescribe  the  method 
of  taking  testimony  and  the  rules 
of  practice  in  such,  proceedings, 
which  rules  shall  include  a  pro- 
vision for  the  service  of  notice  of 
such  proceedings  on  the  governor 
or  person  acting  as  governor. 

Sec,  129.  The  lieutenant  gov- 
ernor, president  pro  tern,  of  the 
senate,  speaker  of  the  house,  at- 
torney   general,    state    auditor, 
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Sec.  16.  The  president  of  the 
senate  and  speaker  of  the  house 
of  representatives  shall,  during 
the  time  they  respectively  admin- 
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secretary  of  state,  or  state  treas- 
urer, while  administering  the 
office  of  governor,  shall  receive 
like  compensation  as  that  pre- 
scribed by  law  for  the  governor, 
and  no  other. 


Sec.  130.  No  person  shall,  at 
the  same  time,  hold  the  office  of 
governor  and  any  other  office, 
civil  or  military,  under  this  state, 
or  the  United  States,  or  any  other 
state  or  government,  except  as 
otherwise  provided  in  this  Con- 
stitution. 

Sec.  131.  The  governor  shall  be 
commander-in-chief  of  the  militia 
and  volunteer  forces  of  this  state, 
except  when  they  shall  be  called 
into  the  service  of  the  United 
States,  and  he  may  call  out  the 
same  to  execute  the  laws,  sup- 
press insurrection,  and  repel  in- 
vasion, but  need  not  command  in 
person  unless  directed  to  do  so 
by  resolution  of  the  legislature; 
and  when  acting  in  the  service  of 
the  United  States,  he  shall  ap- 
point.his  staff,  and  the  legislature 
shall  fix  his  rank. 

Sec.  132.  No  person  shall  be 
eligible  to  the  office  of  attorney- 
general,  state  auditor,  secretary 
of  state,  state  treasurer,  superin- 
tendent of  education,  or  commis- 
sioner of  agriculture  and  indus- 
tries unless  he  shall  have  been  a 


ister  the  government,  receive  tlie 
same  compensation  which  the 
governor  would  have  received  if 
he  had  been  employed  in  the 
duties  of  his  office;  provided,  that 
if  the  general  assembly  shall  be 
in  session  during  such  absence, 
they,  or  either  of  them,  shall  re- 
ceive no  compensation  as  mem- 
bers of  the  general  assembly 
while  acting  as  governor. 

Sec.  17.  No  person  shall,  at  one 
and  the  same  time,  hold  the  office 
of  governor  of  this  state  and  any 
other  office,  civil  or  military, 
either  under  this  state,  the  United 
States,  or  any  other  state  or  gov- 
ernment, except  as  otherwise  pro- 
vided in  this  constitution. 

Sec.  18.  The  governor  shall  be 
commander-in-chief  of  the  militia 
and  volunteer  forces  of  this  state, 
except  when  they  shall  be  called 
into  the  service  of  the  United 
States,  and  he  may  call  out  the 
same  to  execute  the  laws,  sup- 
press insurrection,  and  repel  in- 
vasion; but  he  need  not  command 
in  person  unless  directed  to  do 
so  by  a  resolution  of  the  general 
assembly;  and  when  acting  in  the 
service  of  the  United  States  he 
shall  appoint  his  staff,  and  the 
general  assembly  shall  fix  his 
rank. 

Sec.  19.  No  person  shall  be 
eligible  to  the  office  of  secretary 
of  state,  state  treasurer,  state 
auditor,  or  attorney-general,  un- 
less he  shall  have  been  a  citizen  of 
the  United  States  at  least  seven 
years,  and  shall  have  resided  in 


[Sec  130.]— 

Act    to    establish    inferior    court    for 
Bessemer  declared  void  because  of  insuf- 


ficiency of  notice  for  local  act. — Tillman 
v.  Porter,  142  Ala.  372  (38  So,  647). 
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citizen  of  the  United  States  at 
least  seven  years,  and  shall  have 
resided  in  this  state  at  least  five 
years  next  preceding  his  election, 
and  shall  be  at  least  twenty-five 
years  old  when  elected. 

Sec.  133.  There  shall  be  a  seal 
of  the  state,  which  shall  be  used 
officially  by  the  governor,  and  the 
seal  now  in  use  shall  continue  to 
be  used  until  another  shall  have 
been  adopted  by  the  legislature. 
The  seal  shall  be  called  "The 
Great  Seal  of  the  State  of  Ala- 


Sec.  134,  The  secretary  of  state 
shall  be  the  custodian  of  the 
great  seal  of  the  state,  and  shall 
authenticate  therewith  all  official 
acts  of  the  governor,  except  his 
approval  of  laws,  resolutions,  ap- 
pointments to  office,  and  adminis- 
trative orders.  He  shall  keep  a 
register  of  the  official  acts  of  the 
governor,  and  when  necessary, 
shall  attest  them,  and  lay  copies 
of  same  together  with  copies  of 
all  papers  relative  thereto,  before 
either  house  of  the  legislature, 
when  required  to  do  so,  and  shall 
perform  such  other  duties  as  may 
be  prescribed  by  law. 

Sec.  135.  All  grants  and  com- 
missions shall  be  issued  in  the 
name  and  by  the  authority  of  the 
State  of  Alabama,  sealed  with  the 
great  seal  of  the  state,  signed  by 
the  governor  and  countersigned 
by  the  secretary  of  state. 

Sec.  136.  Should  the  office  of 
attorney-general,  state  auditor, 
secretary  of  state,  state  treasurer, 
superintendent  of  education,  or 
commissioner  of  agriculture  and 
industries  become  vacant  from  any 


this  state  at  least  five  years  next 
preceding  his  election,  and  shall 
be  at  least  twenty-five  years  old 
when  elected. 


Sec.  20.  There  shall  be  a  great 
seal  of  the  state,  which  shall  be 
used  officially  by  the  governor; 
and  the  seal  now  in  use  shall  con- 
tinue to  be  used  until  another 
shall  have  been  adopted  by  the 
general  assembly.  The  said  seal 
shall  be  called  the  "Great  Seal  of 
the  State  of  Alabama." 

Sec.  21.  The  secretary  of  state 
shall  be  the  custodian  of  the  seal 
of  the  state,  and  shall  authenti- 
cate therewith  all  official  acts  of 
the  governor,  his  approval  of  laws 
and  resolutions  excepted.  He 
shall  keep  a  register  of  the  official 
acts  of  the  governor,  and,  when 
necessary,  shall  attest  them,  and 
lay  copies  of  the  same,  together 
with  copies  of  all  papers  relative 
thereto,  before  either  house  of  the 
general  assembly,  when  required 
to  do  so,  and  shall  perform  such 
other  duties  as  may  be  prescribed 
by  law. 

Sec.  22.  All  grants  and  commis- 
sions shall  be  issued  in  the  name 
and  by  the  authority  of  the  State 
of  Alabama,  sealed  with  the  great 
seal,  and  signed  by  the  governor, 
and  countersigned  by  the  secre- 
tary of  state. 

Sec.  23.  Should  the  office  of  sec- 
retary of  state,  state  treasurer, 
state  auditor,  attorney  general,  or 
superintendent  of  education  be- 
come vacant  for  any  cause  speci- 
fied in  section  fifteen  of  this  arti- 


cle,  the  governor  shall  fill  the  va- 
cancy, until  the  disability  is  re- 
moved, or  a  successor  elected  and 
qualified. 
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cause,  the  governor  shall  fill  such 
vacancy  until  the  disability  is  re- 
moved or  a  successor  elected  and 
qualified.  In  case  any  of  said  offi- 
cers shall  become  of  unsound 
mind,  such  unsoundness  shall  be 
ascertained  by  the  supreme  court 
upon  the  suggestion  of  the  gov- 
ernor. 

Sec.  137.  The  attorney-general, 
state  auditor,  secretary  of  state, 
state  treasurer,  superintendent  of 
education,  and  commissioner  of 
agriculture  and  industries  shall 
perform  such  duties  as  may  be 
prescribed  by  law.  The  state 
treasurer  and  state  auditor  shall, 
every  year,  at  a  time  fixed  by  the 
legislature,  make  a  full  and  com- 
plete report  to  the  governor, 
showing  the  receipts  and  dis- 
bursements of  every  character, 
all  claims  audited  and  paid  out, 
by  items,  and  all  taxes  and  reve- 
nues collected  and  paid  into  the 
treasury,  and  the  sources  thereof. 
They  shall  make  reports  oftener 
upon  any  matters  pertaining  to 
their  offices,  if  required  by  the 
governor  or  the  legislature.  The 
attorney-general,  state  auditor, 
secretary  of  state,  state  treas- 
urer, and  commissioner  of  agri- 
culture and  industries  shall  not 
receive  to  their  use  any  fees, 
costs,  perquisites  of  office  or 
other  compensation  than  the  sal- 
aries prescribed  by  law,  and  all 
fees  that  may  be  payable  for  any 
services  performed  by  such  offi- 
cers shall  *be  at  once  paid  into  the 
state  treasury. 

Sec.   138.    A  sheriff  shall  be 


Sec.  24.  The  state  treasurer, 
state  auditor,  and  attorney-gen- 
eral shall  perform  such  duties  as 
may  be  prescribed  by  law.  The 
state  treasurer  and  state  auditor 
shall,  every  year,  at  a  time  the 
general  assembly  may  fix,  make  a 
full  and  complete  report  to  the 
governor,  showing  all  receipts  and 
disbursements  of  revenue  of  every 
character,  all  claims  audited  and 
paid  by  the  state,  by  items,  and  all 
taxes  and  revenue  collected  and 
paid  into  the  treasury,  and  from 
what  sources;  and  they  shall 
make  reports  oftener  on  any  mat- 
ter pertaining  to  their  office,  if  re- 
quired to  do  so  by  the  governor  or 
the  general  assembly. 

Sec.  25.  The  state  auditor,  state 
treasurer,  and  secretary  of  state 
shall  not,  after  the  expiration  of 
the  terms  of  those  now  in  office, 
receive  to  their  use  any  fees,  costs, 
perquisites  of  office,  or  compensa- 
tion, other  than  their  salaries  as 
prescribed  by  law;  and  all  fees 
that  may  be  payable  by  law,  for 
any  services  performed  by  either 
of  such  officers,  shall  be  paid  in 
advance  into  the  state  treasury. 

Sec.  26.  A  sheriff  shall  be  elect- 


[Sec  138.]— 

Provision  does  not  apply  to  sheriff  ap- 
pointed to  fill  fractional  term,  and  he 


may   succeed   himself. — Black    v.   Pate, 
130  Ala.  514. 

A  person  appointed  by  the  governor 
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elected  in  each  county  by  the 
qualified  electors  thereof,  who 
shall  hold  office  for  a  term  of  four 
years,  unless  sooner  removed, 
and  he  shall  be  ineligible  to  such 
office  as  his  own  successor;  pro- 
vided, that  the  terms  of  all 
sheriffs  expiring  in  the  year  nine- 
teen hundred  and  four  are  hereby 
extended  until  the  time  of  the  ex- 
piration of  the  terms  of  the  other 
executive  officers  of  this  state  in 
the  year  nineteen  hundred  and 
seven,  unless  sooner  removed. 
Whenever  any  prisoner  is  taken 
from  jail,  or  from  the  custody  of 
any  sheriff  or  his  deputy,  and  put 
to  death,  or  suffers  grievous  bod- 
ily harm,  owing  to  the  neglect, 
connivance,  cowardice,  or*  other 
grave  fault  of  the  sheriff,  such 
sheriff  may  be  impeached  under 
section  174  of  this  Constitution. 
If  the  sheriff  be  impeached,  and 
thereupon  convicted,  he  shall  not 
be  eligible  to  hold  any  office  in 
this  state  during  the  time  for 
which  he  had  been  elected  or  ap- 
pointed to  serve  as  sheriff. 


ed  in  each  county,  by  the  qualified 
electors  thereof,  who  shall  hold 
his  office  for  the  term  of  four 
years,  unless  sooner  removed,  and 
shall  be  ineligible  to  such  office  as 
his  own  successor.  Provided,  that 
sheriffs  elected  on  the  first  Mon- 
day in  August,  1877,  or  at  such 
other  time  as  may  be  prescribed 
by  law  for  the  election  in  that 
year,  shall  hold  their  offices  for 
the  term  of  three  years,  and  until 
their  successors  shall  be  elected 
and  qualified.  In  the  year  1880, 
at  the  general  election  for  mem- 
bers to  the  general  assembly,  sher- 
iffs shall  be  elected  for  four  years 
as  herein  provided.  Vacancies 
in  the  office  of  sheriff  shall  be 
filled  by  the  governor,  as  in  other 
cases;  and  the  person  appointed 
shall  continue  in  office  until  the 
next  general  election  in  the 
county  for  sheriff,  as  provided  by 
law. 


ABTICLE  VI. 

JUDICIAL   DEPARTMENT. 

Section  139.  The  judicial  power 
of  the  state  shall  be  vested  in  the 
senate  sitting  as  a  court  of  im- 


AETICLE  VI. 

JUDICIAL  DEPARTMENT. 

Section  1.  The  judicial  power 
of  the  state  shall  be  vested  in  the 
senate  sitting  as  a  court  of  im- 


to  fin  an  unexpired  term  in  the  office 
of  sheriff  can  hold  office  only  for  the 
unexpired  term  and  until  the  successor 
»  elected  and  qualified. — Dowling  v. 
White,  116  Ala.  30«. 

[■•*  139.]— 

The  legislative  and  judicial  depart- 
ments of  the  government  are  coordinate 
branches  of  equal  dignity;  each  is  su- 
preme in  the  exercise  of  its*  respective 
functions,  and  is  not  within  the  control 


or  supervision  of  the  other,  and  no 
power  is  given  one  to  revise  the  actions 
of  the  other  when  the  oth^r  has  acted 
within  its  proper  sphere  and  in  perform- 
ance of  its  legitimate  functions.  Courts, 
in  some  cases,  declare  legislative  enact- 
ments unconstitutional  and  void,  but  it 
is  not  because  the  judicial  power  is 
above  the  legislative;  the  courts  do  not 
revise  legislative  actions,  but  construe 
and  enforce  them.  When  the  courts  de- 
clare  a   legislative   act   void,  it  is  be- 
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peachment,  a  supreme  court, 
circuit  courts,  chancery  courts, 
courts  of  probate,  such  courts  of 
law  and  equity  inferior  to  the 
supreme  court,  and  to  consist  of 
not  more  than  five  members,  as 


1875.— Article  VL 

peachment,  a  supreme  court,  cir- 
cuit courts,  chancery  courts, 
cotfrts  of  probate,  such  inferior 
courts  of  law  and  equity,  to  con- 
sist of  not  more  than  five  mem- 
bers, as  the  general  assembly  may 


cause  the  act  is  forbidden  by  the  Con- 
stitution, either  expressly  or  impliedly, 
and  because  the  Constitution  is  the  law 
of  the  people  or  is  paramount  to  the  will 
of  the  legislators  as  to  that  matter 
which  is  held  void.  Courts,  in  declar- 
ing statutes  void,  do  no  more  than  pri- 
vate citizens  in  respect  to  the  mandates 
of  courts  when  the  judges  assume  to 
render  judgment  without  their  jurisdic- 
tion. Courts  cannot  decline  to  declare 
a  law  unconstitutional  if  it  be  forbidden 
by  the  Constitution,  and  if  the  law  of 
the  people  which  is  therein  declared  is 
in  conflict  with  that  expressed  by  the 
legislators.  Courts  cannot  declare  a  law 
unconstitutional,  but  they  declare  acts 
and  statutes  unconstitutional  for  the 
reason  that  they  are  not  law  and  cannot 
be  made  the  law,  because  the  higher  law 
forbids  the  enactment  of  a  given 
statute.  This  authority  or  power  of  the 
courts  has  been  denied  by  many  eminent 
jurists  in  the  formative  period  of  our 
laws,  and  is  yet  denied  by  some,  though 
it  is  now  generally  agreed  that  it  is 
not  only  within  the  power  and  authority 
of  the  court  so  to  do,  but  that  it  is  the 
duty  of  the  court  to  so  declare  void  and 
unconstitutional  such  acts,  but  the  court 
will  not  declare  a  law  void  unless  it 
becomes  necessary  to  the  determination 
of  a  pending  case;  it  will  not  draw  in 
such  question  collaterally;  the  question 
must  be  the  very  lis  moda,  such  that 
the  decision  of  the  question  is  unavoid- 
able.— Cooley  Const.  Lim.  196;  Smith  v. 
Speed,  50  Ala.  276;  Mobile  Co.  v.  State, 
29  Ala.  573. 

Whenever  the  court  attempts  to  sub- 
stitute its  judgment  for  that  of  the  legis- 
lature, where  the  Constitution  authorizes 
the  legislature  to  exercise  judgment,  the 
court  then  enters  upon  a  field  where  it 
is  impossible  to  set  limits,  and  where 
its  discretion  is  the  only  limitation  to 
the  extent  of  its  interference.  Courts 
are  no  more  guardians  of  the  rights  of 
the  people  than  are  the  legislators;  an 
appeal  from  unjust  and  oppressiva  legis- 


lation should  be  made  to  the  legislature, 
and  not  to  the  court.  Courts  can  know 
nothing  ot  public  policy  except  from  the 
Constitution  and  the  statutes.  Courts 
have  no  legislative  powers;  they  cannot 
amend  or  modify  statutes,  or  examine 
questions  of  expediency,  whether  they 
are  politic  or  impolitic. — License  cases, 
5  Wall,  462,  469;  Smith  v.  Macon,  20 
Ark.  17. 

Courts   cannot    declare    statutes   void 
because  opposed  to  the  spirit  but  not  to 
the  expressed  or  implied  words  of  the 
Constitution.    The    American    Constitu- 
tion    is    a    written     Constitution,    and 
cpurts  should  know  nothing  of  its  spirit 
other  than  that  which  is  expressed  or 
implied  by  its  words.    There  are  many 
dicta  and  some  reputed   authorities  in 
the  reports  of  the  decisions  of  the  high- 
est courts  in  the  land,  declaring   acts 
contrary  to  the  spirit  of  the  Constitu- 
tion, though  not  to  the  expressed  or  im- 
plied   provisions,   and   contrary  to    the 
first  great   principles  of  right;   this  is 
good  reason  for  the  legislature  to  refuse 
to  pass  the  statute;  but  it  is  certainly 
no  ground  for  the  court  to  declare  the 
act  void;  in  such  cases  the  court  loses 
sight  of  its  authority  and  functions  and 
it     becomes    an     appellate     legislature 
rather  than  an  appellate  court. — Cooley 
Const.  Lim.  205;   People   v.  Fisher.   24 
Wend.  215. 

"So  long  as  our  judiciary  remains 
fearless  and  firm  in  the  discharge  of  its 
duties,  corrupt  and  popular  leaders, 
those  who  pine  for  public  favor  and  hope 
for  political  advancement,  cannot  op- 
press the  people,  and  if  the  liberties  of 
the  American  people  are  ever  destroyed 
it  will  be  when  public  opinion  shall  lose 
confidence  and  respect  for  the  integrity, 
honor,  ana  justice  of  the  judiciary;  when 
conspirators  shall  be  bold  enough  and 
the  misguided  impulse  of  party  spirit 
strong  enough,  or  the  visionary  legisla- 
tors and  watchful  leaders  strong  enough 
to  corrupt  the  judges,  then  will  the  ju- 
diciary  be  brought   into  public   odium 
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the  legislature  from  time  to  time 
may  establish,  and  such  persons 
as  may  be  by  law  invested  with 
powers  of  a  judicial  nature;  but 
no  court  of  general  jurisdiction, 
at  law  or  in  equity,  or.  both,  sliall 
hereafter  be  established  in  and 
for  any  one  county  having  a  pop- 
ulation of  less  than  twenty  thou- 
sand, according  to  the  next  pre- 
ceding federal  census,  and  prop- 
erty assessed  for  taxation  at  a 
less  valuation  than  three  million 
five  hundred  thousand  dollars. 


from  time  to  time  establish,  and 
such  persons  as  may  be  by  law  in- 
vested with  powers  of  a  judicial 
nature. 


and  then  will  be  moved  the  last  barrier 
between  the  public  liberty  and 
monarchal  despotism.1' — Story  on  Juris- 
prudence. 

The  courts  named  in  the  constitution 
ire  constitutional,  and  cannot  be  abol- 
ished by  legislature;  inferior  courts  are 
st&tntory,  may  be  abolished  and  term 
and  salary  of  judge  ends  with  the  court. 
—Perkins  v.  Corbin,  45  Ala.  103;  Ex 
parte  Roundtree,  51  Ala.  42. 

An  inferior  court  is  one  whose  judg- 
ments can  be  reviewed  by  a  higher 
tribunal,  the  circuit  or  supreme  court. — 
Nugent  v.  State,  18  Ala.  521;  Perkins  v. 
Corbin,  45  Ala.  103;  Ex  parte  Bound  tree, 
51  Ala.  42;  Sanders  v.  State,  55  Ala.  42. 

Competent  to  divide  a  circuit  court 
into  two  divisions,  each  sitting  in  a 
different  part  of  the  county. — Lowery 
v.  State,  103  Ala.  50;  Triest  v.  Enslen, 
106  Ala.  180. 

Circuit  courts  are  permanent  courts. 
Necessities  of  the  judicial  system  and 
cannot  be  destroyed  by  statute. — State 
v.  8ayre,  118  Ala.  1. 

If  the  legislature  never  exercised  the 
power  to  establish  inferior  courts,  the 
whole  judicial  sovereignty  would  reside 
in  the  courts  of  constitutional  origin. — 
State  v.  Sayre,  118  Ala.  1;  Perkins  v. 
Corbin,  45  Ala.  118. 

The  judicial  system  is  one  in  and  of 
itself,  complete. — State  v.  Sayre,  118 
Ah.1. 

It  is  within  legislative  power  to  con- 
fer judicial  power  upon  ministerial  or 
executive  officers. — State  ex  rel.  Winter 
v.  Sayre,  118  Ala.  1;  Gaines  v.  Harvin, 


19  Ala.  491;  Ex  parte  Boundtree,  51 
Ala.  42. 

The  intrinsic  body  of  judicial  power 
is  lodged  by  the  Constitution  in  the 
courts  of  its  own  creation. — State  v. 
Sayre,  118  Ala.  1. 

An  inferior  court  is  of  legislative  crea- 
tion and  it  is  only  as  such  that  it  has 
constitutional  recognition.  It  is,  there- 
fore, distinguished  from  courts  of  con- 
stitutional origin. — State  v.  Sayre,  118 
Ala.  1. 

The  Constitution  does  not  inhibit  re- 
trospective legislation,  yet  it  does  not 
authorize  expositary  statutes;  to  declare 
what  the  law  is,  .is  a  judicial  power; 
to  declare  what  the  law  shall  be,  is 
legislative.— Lindsay  v.  TJ.  S.  Co.,  120 
Ala.  156. 

The  legislature  has  no  authority  to 
direct  the  judiciary  how  to  interpret  the 
law.— Lindsay  v.  TJ.  S.  Co.,  120  Ala.  156; 
Carlton  v.  Goodwin,  41  Ala.  153;  Ins. 
Co.  v.  Boykin,  38  Ala.  110. 

When  tne  inquiry  relates  to  the  legal- 
ity of  a  court  involving  its  power  to 
act,  it  is  unnecessary  to  first  object  to 
its  exercise  of  jurisdiction,  but  if  the 
objection  relates  to  its  power  to  act 
in  a  specific  case,  it  must  first  be  adju- 
dicated in  that  court  before  a  writ 
of  prohibition  can  issue. — Hill  v.  Tar- 
ver,  130  Ala.  592. 

Courts  have  nothing  to  do  with  the 
justice,  wisdom,  policy,  or  expediency  of 
the  law.— Mobile  v.  Yuille,  3  Ala.  137. 

The  courts  cannot  inquire  into  the 
reason  of  executive  in  making  appoint- 
ments, or  of  the  legislature  in  enacting 
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Sec.  140.  Except  in  cases  other- 
wise directed  in  this  constitution, 
the  supreme  court  shall  have  ap- 
pellate jurisdiction  only,  which 
shall  be  coextensive  with  the 
state,  under  such  restrictions  and 
regulations,  not  repugnant  to 
this  Constitution,  as  may  from 
time  to  time  be  prescribed  by 
law,  except  where  jurisdiction 
over  appeals  is  vested  in  some  in- 
ferior court,  and  made  final 
therein;  provided,  that  the  su- 
preme court  shall  have  power  to 
issue  writs  of  injunction,  habeas 
corpus,  quo  warranto,  and  such 
other  remedial  and  original  writs 
as  may  be  necessary  to  give  it  a 
general  superintendence  and  con- 
trol of  inferior  jurisdictions. 


Sec.  2.  Except  in  cases  other- 
wise directed  in  the  constitution, 
the  supreme  court  shall  have  ap- 
pellate jurisdiction  only,  which 
shall  be  coextensive  with  the 
state,  under  such  restrictions  and 
regulations,  not  repugnant  to  this 
constitution,  as  may  from  time  to 
time  be  prescribed  by  law;  pro- 
vided, that  said  court  shall  have 
power  to  issue  writs  of  injunction, 
habeas  corpus,  quo  warranto,  and 
such  other  remedial  and  original 
writs  as  may  be  necessary  to  give 
it  a  general  superintendence  and 
control  of  inferior  jurisdictions. 


law. — State  v.  Adams,  2  Stew.  231;  State 
v.  Paul,  5  Stew,  ft  Port.  40. 

It  is  only  those  duties  which  are  in- 
herently not  judicial  functions  which 
the  judiciary  are  prohibited,  by  the  Con- 
stitution, from  performing;  some  duties, 
though  of  an  executive  character,  if  not 
inherently  so,  may  be  performed  by  the 
judiciary. — Fox  v.  McDonald,  101  Ala. 
51. 

Whether  a  law  is  a  wise  or  judicious 
exercise  of  the  legislative  power  is  not 
the  concern  of  the  courts,  that  is  a  ques- 
tion for  the  legislature. — Sheppard  v. 
Dowling,  127  Ala.  13. 

[Sec  140.]— 

The  supreme  court  has  only  appellate 
jurisdiction  with  exceptions  named. — 
State  v.  Flinn,  Minor  8;  Johnston  v.  At- 
wood,  2  Stew.  225. 

Rendition  of  judgment  against  sure- 
ties on  an  appeal  bond  is  not  assuming 
original  jurisdiction. — Johnston  v.  At- 
wood,  2  Stew.  225. 

Legislature  can  control  appellate,  but 
not  original  jurisdiction;  the  latter  be- 
ing constitutional. — Thompson  v.  Lea, 
28  Ala.  453;  Ex  parte  Bibb,  44  Ala.  140; 
Ex  parte  Candee,  48  Ala.  386. 

Some  courts  hold  that  the  supreme 
court  will  not  issue  extraordinary  writs 


until  the  party  complaining  shall  have 
sought  redress  in  the  inferior'  court, 
though  our  court  is  not  committed  on 
that  proposition,  but  it  is  committed 
that  it  will  not  issue  prohibition  against 
an  inferior  court  when  no  objection  was 
made  in  the  court  sought  to  be  prohib- 
ited.—Hill  v.  Tarver,  130  Ala.  576;  Ex 
parte  Green  ft  Graham,  29  Ala.  58;  see 
Ex  parte  Hamilton,  51  Ala.  62,  and  Ex 
parte  Edwards,  123  Ala.  102. 

The  power  of  the  supreme  court  to 
grant  an  original  application  for  man- 
damus is  confined  to  those  cases  in  which 
no  other  court  has  jurisdiction;  probate 
courts  are  subject  to  mandamus  from 
the  circuit  or  city  courts,  consequently 
the  supreme  court  cannot,  in  the  first 
instance,  issue  mandamus,  against  pro- 
bate court. — Christopher  v.  Stewart,  133 
Ala.  352;  State  v.  Hewlett,  124  Ala.  471. 

Jurisdiction  is,  in  general,  revisory, 
and  application  must  be  first  refused 
by  inferior  court;  but  supreme  court 
may  first  award  either  of  the  designated 
writs. — Davis  v.  Tuscumbia  B.  Co.,  4 
Stew,  ft  Port.  421;  State  v.  Paul,  5  Stew, 
ft  Port,  40;  E»  parte  Simonton,  9  Port. 
383;  State  v.  Porter,  1  Ala.  688;  John 
v.  State,  1  Ala.  95;  Ex  parte  Manaony, 
1  Ala.  98;  State  v.  Williams,  1  Ala.  342; 
Ex  parte  Tarleton,  2  Ala.  36;  Ex  parte 
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1901.— Sections  141-143. 

Sec.  141.  The  supreme  court 
shall  be  held  at  the  seat  of  gov- 
ernment, but  if  that  shall  become 
dangerous  from  any  cause,  it  may 
convene  at  or  adjourn  to  another 
place. 

Sec.  142.  Except  as  otherwise 
authorized  in  this  article,  the 
state  shall  "be  divided  into  con- 
venient circuits.  For  each  cir- 
cuit there  shall  be  chosen  a  judge, 
who  shall,  for  one  year  next  pre- 
ceding his  election  and  during 
his  continuance  in  office,  reside  in 
the  circuit  for  which  he  is 
elected. 


Sec.  143.  The  circuit  court  shall 
have  original  jurisdiction  in  all 
matters  civil  and  criminal  within 


1875.— Article  VL 

Sec.  3.  The  supreme  court  shpll 
be  held  at  the  seat  of  government, 
but  if  that  shall  become  danger- 
ous from  any  cause,  it  may  ad- 
journ to  a  different  place. 

Sec.  4.  The  state  shall  be  di- 
vided by  the  general  assembly  % 
into  convenient  circuits,  not  to 
exceed  eight  in  number,  unless  in- 
creased by  a  vote  of  two-thirds  of 
the  members  of  each  house  of  the 
general  assembly,  and  no  circuit 
shall  contain  less  than  three  nor 
more  than  twelve  counties;  and 
for  each  circuit  there  shall  be 
chosen  a  judge,  who  shall,  for  one 
year  next  preceding  his  election, 
and  during  his  continuance  in 
office,  reside  in  the  circuit  for 
which  he  is  elected. 

Sec.  5.  The  circuit  court  shall 
have  original  jurisdiction  in  all 
matters,  civil  and  criminal,  within 


Chaney,  8  Ala.  424;  Ex  parte  Smith,  23 
Ala.  94;  Ex  parte  City  Council,  24  Ala. 
98;  Ex  parte  Henry,  24  Ala.  638;  Ex 
parte  Pickett,  24  Ala.  91;  Ex  parte  Bur- 
nett,  30   Ala.   461;    Thompson   v.   Lea, 

28  Ala.  453;  Ex  parte  Floyd,  40  Ala. 
116;  Ex  parte  Henderson,  43  Ala.  392; 
Ex  parte  Bibb,  44  Ala.  140;  Ex  parte 
Candee,  48  Ala.  386;  Ex  parte  Jones, 
94  Ala.  33. 

Will  award  original  mandamus  to  com- 
pel the  speaker  to  certify  to  the  pay 
of  a  legislator. — Ex  parte  Pickett,  24 
Ala.  91. 

When  may  issue  writ  of  prohibition. — 
Ex  parte  Smith,  23  Ala.  94;  Ex  parte 
Walker,   25   Ala.   81;    Ex  parte   Green, 

29  Ala.  52;  Ex  parte  Bussell,  29  Ala. 
717;  Ex  parte  Bound  tree,  51  Ala.  42. 

8upreme  court  has  no  jurisdiction  to 
award  mandamus  to  compel  board  of 
registrars  to  register  a  vote. — Ex  parte 
Giles,  132  Ala.  211. 

A  board  of  registrars  is  not  one  of 
the  jurisdictions  which  the  supreme 
court  may  control  by  original  writs. — lb. 


[Sec  141.]— 

.  State  v.  Tally,  102  Ala.  25,  33. 

[Sec  142.]— 

Within  prescribed  limits  circuits  may 
be  changed  at  will. — Ex  parte  Lusk,  82 
Ala.  519. 

[Sec.  143.]— 

Provisions  of  act  attempting  to  de- 
prive circuit  court  of  a  grand  jury  held 
violative  of  this  provision. — Adcock  v. 
State,  142  Ala.  30  (37  So.  919). 

This  provision  does  not  confer  exclu- 
sive jurisdiction  upon  circuit  courts;  the 
legislature  may  establish  police  courts. — 
Lee  v.  State  143  Ala.  93  (39  So.  366). 

Original  jurisdiction  is  constitutional 
and  does  not  require  legislation  to  ef- 
fectuate it;  appellate  is  statutory  and 
limited. — Carew  v.  Lilienthall,  50  Ala. 
44;  Dunbar  v.  Prazer,  78  Ala.  529. 

Has  no  chancery  jurisdiction  except 
power  to  issue  injunctions. — Nugent  v. 
State,  18  Ala.  521. 
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the  state  not  otherwise  excepted 
in  this  constitution;  but  in  civil 
cases,  other  than  suits  for  libel, 
slander,  assault  and  battery,  and 
ejectment,  it  shall  have  no  origi- 
nal jurisdiction  except  where  the 
matter  or  sum  in  controversy  ex- 
ceeds fifty  dollars. 

Sec.  144.  A  circuit  court,  or  a 
court  having  the  jurisdiction  of 
the  circuit  court,  shall  be  held  in 
each  county  in  the  state  at  least 
twice  in  every  year,  and  judges 
of  the  several  courts  mentioned 
in  *this  section  may  hold  court 
for  each  other  when  they  deem  it 
expedient,  and  shall  do  so  when 
directed  by  law.  The  judges  of 
the  several  courts  mentioned  in 
this  section  shall  have  power  to 
issue  writs  of  injunction,  return- 
able to  the  courts  of  chancery,  or 
courts  having  the  jurisdiction  of 
courts  of  chancery. 

Sec.  145.  The  legislature  shall 
have  power  to  establish  a  court 
or  courts  of  chancery,  with  ori- 
ginal and  appellate  jurisdiction, 
except  as  otherwise  authorized  in 
this  article.  The  state  shall  be 
divided  by  the  legislature  into 
convenient  chancery  divisions; 
each  division  shall  be  divided 
into  districts,  and  for  each  divi- 
sion there  shall  be  a  chancellor, 
who  shall  have  resided  in  the 
division  for  which  he  shall  be 
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the  state,  not  otherwise  excepted 
in  this  constitution;  but  in  civil 
cases  only  when  the  matter  or 
sum  in  controversy  exceeds  fifty 
dollars. 


Sec.  6.  A  circuit  court  shall 
be  held  in  each  county  in  the  state 
at  least  twice  in  every  year,  and 
the  judges  of  the  several  circuits 
may  hold  courts  for  each  other, 
when  they  deem  it  expedient,  and 
shall  do  so  when  directed  by  law; 
provided,  that  the  judges  of  the 
several  circuit  courts  shall  have 
power  to  issue  writs  of  injunction 
returnable  into  courts  of  chan- 
cery. 


Sec.  7.  The  general  assembly 
shall  have  power  to  establish  a 
court  or  courts  of  chancery,  with 
original  and  appellate  jurisdic- 
tion. The  state  shall  be  divided 
by  the  general  assembly  into  con- 
venient chancery  divisions,  not 
exceeding  three  in  number,  unless 
an  increase  shall  be  made  by  a 
vote  of  two-thirds  of  each  house 
of  the  general  assembly,  taken  by 
yeas  and  nays  and  entered  upon 
the  journals,  and  the  divisions 


Two -third  s  of  the  members  of  each 
house  construed  by  senate  to  mean  two- 
thirds  of  each  house  present  and  voting. 
Journal  1892-93,  pp.  708-710. 

Summary  proceedings  against  public 
officer  for  dereliction  of  duty  is  not 
a  "civil  cause"  within  this  section. — 
Huggins  v.  Ball,  19  Ala.  587;  Nowlin  v. 
McCalley,   31  Ala.   678. 


If  complaint  shows  cause  of  action  for 
only  a  nominal  sum,  court  has  no  juris- 
diction.— Cahuzac  v.  Samini,  29  Ala.  288. 

If  debt  is  increased  to  more  than  fifty 
dollars,  although  by  interest,  court  has 
jurisdiction. — Hogan  v.  Odam,  3  Stew. 
59;  Hargrove  v.  Smith,  1  Ala.  80. 

Between  fifty  and  one  hundred  dollars 
the  jurisdiction  is  concurrent  with  jus- 
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elected  or  appointed,  for  one  year 
next  preceding  his  election  or 
appointment,  and  shall  reside 
therein  during  his  continuance  in 

office.  % 


Sec.  146.  A  chancery  court,  or 
a  court  having  the  jurisdiction  of 
the  chancery  court,  shall  be  held 
in  each  district,  at  a  place  to  be 
fixed  by  law,  at  least  twice  in 
each  year,  and  the  chancellors 
may  hold  court  for  each  other 
when  they  deem  it  necessary,  and 
shall  do  so  when  directed  by  law. 

Sec.  147.  Any  county  having  a 
population  of  twenty  thousand  or 
more,  according  to  the  next  pre- 
ceding federal  census,  and  also 
taxable  property  of  three  million 
five  hundred  thousand  dollars  or 
more  in  value,  according  to  the 
next  preceding  assessment  of 
property  for  state  and  county 
taxation,  need  not  be  included  in 
any  circuit  or  chancery  division; 
but  if  the  value  of  its  taxable 
property  shall  be  reduced  below 
that  limit,  or  if  its  population 
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shall  be  divided  into  districts; 
and  for  each  division  there  shall 
be  a  chancellor,  who  shall,  at  the 
time  of  his  election  or  appoint- 
ment, and  during  his  continuance 
in  office,  reside  in  the  division  for 
which  he  shall  have  been  elected 
or  appointed. 

Sec.  8.  A  chancery  court  shall 
be  held  in  each  district,  at  a  place 
to  be  fixed  by  law,  at  least  once  in 
each  year;  and  the  chancellors 
may  hold  courts  for  each  other, 
when  they  deem  it  necessary. 


tieet  of  the  peace. — Carew  v.  Lillien- 
thall,  50  Ala.  44;  K.  C.  M.  ft  B.  B.  Co. . 
t.  Whitehead,  109  Ala.  495. 

The  amount  in  controversy  is  the 
amount  claimed  by  the  plaintiff,  and  not 
the  amount  of  the  recovery. — Haws  v. 
Morgan,  59  Ala.  508;  M.  ft  C.  B.  Go.  v.# 
Hembree,  84  Ala.  182;  Camp  v.  Marion' 
Co.,  91  Ala.  240. 

[lee.  146.]— 

Nugent  v.  State,  18  Ala.  521. 

Chancery  court  has  jurisdiction  of 
eivil  matters  as  at  common  law. — State 
t.  Sayre,  118  Ala.  1. 

It  is  a  mistake  to  suppose  because 
there  is  no  effectual  remedy  at  law  there 


must  be  one  in  equity;  no  court,  of  chan- 
cery will  attempt  to  supply  defects  of 
law  by  deciding  contrary  to  its  settled 
rules  beyond  the  already  settled  prin- 
ciples of  equity  jurisprudence,  but 
wherever  there  exists  a  legal  right  and 
there  is  no  remedy,  or  an  imperfect  one 
is  given  at  law,  chancery  interferes  and 
provides  a  remedy  so  long  as  the  right 
exists. — Henderson  v.  Hall,  134  Ala.  455. 

Local  jurisdiction  or  venue  may  be 
waived.— 94  Ala.  303;   106  Ala.  615. 

Does  not  confine  the  venue  to  county 
of  defendant 's  residence  or  in  which  the 
property  is  located. — Fulmore  v.  Brady, 
44  Ala.  218;  Beeves  v.  Brown,  103  Ala. 
537. 
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shall  be  reduced  below  that  num- 
ber, the  legislature  shall  include 
such  county  in  a  circuit  and  chan- 
cery division,  or  either,  embrac- 
ing more  than  one  county.  No 
circuit  or  chancery  division  shall 
contain  less  than  three  counties, 
unless  there  be  embraced  therein 
a  county  having  a  population  of 
twenty  thousand  or  more,  and 
taxable  property  of  three  million 
five  hundred  thousand  dollars  or 
more  in  value. 

Sec.  148,  The  legislature  may 
confer  upon  the  circuit  court  or 
the  chancery  court  the  jurisdic- 
tion of  both  of  said  courts.  In 
counties  having  two  or  more 
courts  of  record,  the  legislature 
may  provide  for  the  consolida- 
tion of  all  or  any  such  courts  of 
record,  except  the  probate  court, 
with  or  without  separate  divi- 
sions, and  a  sufficient  number  of 
judges  for  the  transaction  of  the 
business  of  such  consolidated 
court. 

Sec.  149.  The  legislature  shall 
have  power  to  establish  in  each 
county  a  court  of  probate,  with 
general  jurisdiction  of  orphan's 


Sec.  9.  The  general  assembly 
shall  have  power  to  establish  in 
each  county  within  the  state  a 
court  of  probate,   with  general 


[8ec.  148.]— 

See  140  Ala.  498. 

[Sec  149.]— 

A  specific  grant  of  unrestricted  and 
general  jurisdiction  over  the  granting  of 
letters  testamentary  and  of  administra- 
tion and  for  orphans'  business. — Ikel- 
heimer  v.  Chapman,  32  Ala.  676;  Gray  v. 
Cruise,  36  Ala.  559;  Coltart  v.  "Allen,  40 
Ala.  155;  Balkum  v.  State,  40  Ala.  671; 
Carswell  v.  Spencer,  44  Ala.  204;  Hall 
v.  Hall,  47  Ala.  290;  Wright  v.  Ware, 
50  Ala.  549;  Bean  v.  Chapman,  62  Ala. 
58;  Sims  v.  Waters,  65  Ala.  442;  Hatch- 
ett  v.  Billingslea,  65  Ala.  16;  Steele  v. 
Tutwiler,    68    Ala.    107;    Landford    ▼. 


Dunklin,  71  Ala.  594;  Morgan  v.  Casey, 
73  Ala.  222;  Barclift  ▼.  Treeee,  77  Ala. 
528. 

But  there  is  a  class  of  cases  involving 
testamentary  trusts  and  powers  of  which 
the  probatevcourt  has  not  jurisdiction. — 
Ex  parte  Dickson,  64  Ala.  188;  Penny  v. 
Werborn,  72  Ala.  58;  Foxworth  ▼.  White, 
72  Ala.  224;  Hinson  v.  Williamson,  74 
Ala.  180;  Creamer  v.  Holbrook,  99  Ala. 
52. 

Power  of  chancery  court  to  appoint 
administrator  ad  litem. — Malone  v.  Hill, 
60  Ala.  225. 

No  prohibition  against  conferring  on 
probate  courts  judicial  cognizance  of 
matters  also  within  the  jurisdiction   of 
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business  and  with  power  to 
grant  letters  testamentary  and 
of  administration;  provided,  that 
whenever  any  court  having 
equity  powers  has  taken  jurisdic- 
tion of  the  settlement  of  any  es- 
tate, it  shall  have  power  to  do  all 
things  necessary  for  the  settle- 
ment of  such  estate,  including  the 
appointment  and  removal  of 
administrators,  executors,  guar- 
dians, and  trustees,  and  including 
action  upon  the  resignation  of 
either  of  them. 

Sec.  150.  The  justices  of  the 
supreme  court,  chancellors,  and 
the  judges  of  the  circuit  courts 
and  other  courts  of  record,  except 
probate  courts,  shall,  at  stated 
times,  receive  for  their  services 
a  compensation  which  shall  not 
be  diminished  during  their  offi- 
cial terms;  they  shall  receive  no 
fees  or  perquisites,  nor  hold  any 
office,  except  judicial  offices,  of 
profit  or  trust  under  this  state  or 
the  United  States,  or  any  other 
government,  during  the  term  for 
which  they  have  been  elected  or 
appointed. 

Sec.  151.  The  supreme  court 
shall  consist  of  one  chief  justice 
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jurisdiction  for  the  granting  of 
letters  testamentary  and  of  ad- 
ministration, and  for  orphans' 
business. 


Sec.  10.  The  judges  of  the  su- 
preme court,  circuit  courts,  and 
chancellors  shall,  at  stated  times, 
receive  for  their  services  a  com- 
pensation which  shall  not  be  di- 
minished during  their  official 
terms;  but  they  shall  receive  no 
fees  or  perquisites,  nor  hold  any 
office  (except  judicial  offices)  of 
profit  or  trust  under  this  state  or 
the  United  States,  or  any  other 
power,  during  the  term  for  which 
they  have  been  elected. 


Sec.  11.    The    supreme    court 
shall  consist  of  one  chief  justice 


other  courts. — Balkum  v.  State,  40  Ala. 
671;  Randolph  v.  Baldwin,  41  Ala.  305. 

The  office  of  probate  judge  is  the 
creature  of  statute  under  which  it  exists, 
and  by  which  its  character  is  defined. — 
Thompson  v.  Holt,  52  Ala.  491. 

Authority  to  appoint  special  adminis- 
trators in  cases  requiring  such  is  in- 
eluded  in  the  power  conferred  upon  pro- 
bate courts. — Breeding  v.  Breeding,  128 
Ala.  412. 

[Bet  10,  Art  VI,  1875.]— 

Protection  extended  only  to  judges  of 
the  supreme  and  circuit  courts  and 
chancellors;   not    to   judges  of   inferior 

8-ac-vol.  Ill 


statutory  courts. — Perkins  v.  Corbin,  45 
Ala.  103;  Ex  parte  Roundtree,  51  Ala. 
42;  Ex  parte  Amos,  51  Ala.  57.  (Sec. 
150  of  1901  extends  it.) 

A  fixed  term  and  compensation  is 
deemed  essential  to  preserve  the  inde- 
pendence of  the  judiciary  created  by  the 
Constitution.— State  v.  Sayre,  118  Ala.  1. 

The  judges  of  the  supreme,  circuit, 
chancery,  and  probate  courts  are  pro- 
tected from  legislative  invasion. — State 
v.  Sayre,  118  Ala.  1. 

A  reduction  of  the  salary  of  a  judge 
on  account  of  his  absence  when  ill. — 
White  v.  State,  ex  rel.  Denson,  123  Ala. 
577. 
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and  such  number  of  associate  jus- 
tices as  may  be  prescribed  by 
law. 

Sec.  152.  The  chief  justice  and 
associate  justices  of  the  supreme 
court,  judges  of  the  circuit 
courts,  judges  of  probate  courts, 
and  chancellors  shall  be  elected 
by  the  qualified  electors  of  the 
state,  circuits,  counties,  and 
chancery  divisions,  for  which 
such  courts  may  be  established, 
at  such  times  as  may  be  pre- 
scribed at  law,  except  as  herein 
otherwise  provided. 

Sec.  153.  The  judges  of  such 
inferior  courts  of  law  and  equity 
as  may  be  by  law  established, 
shall  be  elected  or  appointed  in 
such  mode  as  the  legislature  may 
prescribe. 

Sec.  154.  Chancellors  and 
judges  of  all  courts  of  record 
shall  have  been  citizens  of  the 
United  States  and  of  this  state 
for  five  years  next  preceding 
their  election  or  appointment, 
and  shall  be  not  less  than  twenty- 
five  years  of  age,  and,  except 
judges  of  probate  courts,  shall  be 
learned  in  the  law. 

Sec.  155.  Except  as  otherwise 
provided  in  this  article,  the  chief 

[Sec.  152.]— 

Legislature  cannot  make  the  judge  of 
the  circuit  court,  in  whose  circuit  an 
inferior  court  is  established,  the  judge 
thereof. — Ex  parte  Boundtree,  51  Ala. 
42. 

The  office  of  probate  judge  is  statu- 
tory; a  bond  may  be  required  of  him 
for  the  faithful  performance  of  minis- 
terial duties. — Thompson  v.  bolt,  52  Ala. 
491. 

[Sec  153.]— 

County  courts  may  be  established,  of 
which  the  judge  of  probate  is  ez  officio 


and  such  number  of  associate  jus- 
tices as  may  be  prescribed  by  law. 

Sec.  12.  The  chief  justice  and 
associate  justices  of  the  supreme 
court,  judges  of  the  circuit  courts, 
and  chancellors  shall  be  elected 
by  the  qualified  electors  of  the 
state,  circuits,  counties,  and  chan- 
cery divisions,  for  which  such 
courts  may  be  established,  at  such 
times  as  may  be  prescribed  by 
law. 


Sec.  13.  The  judges  of  such  in- 
ferior courts  of  law  and  equity  as 
may  be  by  law  established,  shall 
be  elected  or. appointed  in  such 
mode  as '  the  general  assembly 
may  prescribe. 

Sec.  14.  The  judges  of  the  su- 
preme court,  circuit  courts,  and 
chancellors,  and  the  judges  of 
city  courts,  shall  have  been  citi- 
zens of  the  United  States  and  of 
this  state  for  five  years  next  pre- 
ceding their  election  or  appoint- 
ment, and  shall  be  not  less  than 
twenty-five  years  of  age.  and 
learned  in  law. 

Sec.  15.  The  chief  justice  and 
associate  justices  of  the  supreme 


judge.— Balkum  v.  State,  40  Ala.  671; 
Randolph  v.  Baldwin,  41  Ala.  305. 

City  courts  of  which  the  judges  ma? 
be  elected  or  appointed,  and  the  court 
and  office  abolished  at  will. — Perkins  v. 
Corbin,  45  Ala.  103. 

And  jurisdiction  of  circuit  court  may 
be  conferred  upon  judge  of  probate. — 
Moore  v.  State,  68  Ala.  360. 

[Sec.  166.]— 

Effect  of  general  election  law,  Acts 
1903,  p.  438,  construed  as  to  this  section 
of  the  Constitution. — Prowell  v.  State. 
142  Ala.  80  (39  So.  164). 
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justice  and  associate  justices  of 
the  supreme  court,  circuit  judges, 
chancellors,  and  judges  of  pro- 
bate, shall  hold  office  for  the  term 
of  six  years,  and  until  their  suc- 
cessors are  elected  or  appointed, 
and  qualified;  and  the  right  of 
such  judges  and  chancellors  to 
hold  their  offices  for  the  full  term 
hereby  prescribed  shall  not  be 
affected  by  any  change  hereafter 
made  by  law  in  any  circuit,  divi- 
sion, or  county,  or  in  the  mode 
or  time  of  election. 

Sec.  156.  The  chief  justice  and 
associate  justices  of  the  supreme 
court  shall  be  chosen  at  an  elec- 
tion to  be  held  at  the  time  and 
places  fixed  by  law  for  the  elec- 
tion of  members  of  the  house  of 
representatives  of  the  congress  of 
of  the  United  States,  until  the 
legislature  shall  by  law  change 
the  time  of  holding  such  election. 
The  term  of  office  of  the  chief 
justice,  who  shall  be  elected  in 
the  year  nineteen  hundred  and 
four,  shall  be  as  provided  in  the 
last  preceding  section.  The  suc- 
cessors of  two  of  the  associate 
jnstice8  elected  in  the  year  nine- 
teen hundred  and  four  shall  be 
elected  in  the  year  nineteen  hun- " 
dred  and  six,  and  the  successors 
of  the  other  two  associate  jus- 
tices elected  in  nineteen  hundred 
and  four  shall  be  elected  in  the 
year  nineteen  hundred  and  eight. 
The  associate  justices  of  said 
court  elected  in  the  year  nineteen 
hundred  and  four  shall  draw  or 
cast  lots  among  themselves  to 
determine  which  of  them  shall 
hold  office  for  the  terms  ending, 
respectively,   in  the  years  nine- 


1875.— Article  VL 

court,  circuit  judges,  chancellors, 
and  probate  judges,  shall  hold 
office  for  the  term  of  six  years, 
and  until  their  successors  are 
elected  or  appointed  and  quali- 
fied; and  the  right  of  such  judges 
and  chancellors  to  hold  their 
offices  for  the  full  term  hereby 
prescribed  shall  not  be  affected 
by  any  change  hereafter  made  by 
law  in  any  circuit,  division,  or 
county  in  the  mode  or  time  of 
election. 
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teen  hundred  and  six  and  nine- 
teen hundred  and  eight,  and  until 
their  respective  successors  are 
elected  or  appointed  and  quali- 
fied. The  result  of  such  determi- 
nation shall  be  certified  to  the 
governor,  by  such  associate  jus- 
tices, or  a  majority  of  them,  prior 
to  the  first  day  of  January,  nine- 
teen hundred  and  five,  and  such 
certificate  shall  be  entered  upon 
the  minutes  of  the  court.  In  the 
event  of  the  failure  of  said  asso- 
ciate justices  to  make  and  certify 
such  determination,  the  governor 
shall  designate  the  terms  for 
which  they  shall  respectively 
hold  office,  as  above  provided, 
and  shall  issue  his  proclamation 
accordingly.  In  the  event  of  an 
increase  or  reduction  by  law  of 
the  number  of  associate  justices 
of  the  supreme  court,  the  legisla- 
ture shall,  as  nearly  as  may  be, 
provide  for  the  election,  each  sec- 
ond year,  of  one-third  of  the 
members  of  said  court. 

Sec.  157.  All  judicial  officers 
within  their  respective  jurisdic- 
tions shall,  by  virtue  of  their 
offices,  be  conservators  of  the 
peace. 
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Sec.  158.  Vacancies  in  the  office 


Sec.  16.  The  judges  of  the  su- 
preme court  shall,  by  virtue  of 
their  offices,  be  conservators  of 
the  peace  throughout  the  state; 
the  judges  of  the  circuit  courts, 
within  their  respective  circuits, 
and  the  judges  of  the  inferior 
courts,  within  their  respective 
jurisdictions,  shall,  in  like  man- 
ner, be  conservators  of  the  peace. 

Sec.  17.  Vacancies  in  the  office 


[Sec.  158.]— 

See  142  Ala.  80. 

Act  to  establish  inferior  court  for  Bes- 
semer declared  void  because  of  insuffi- 
ciency of  notice  for  local  act. — Tillman 
v.  Portep,  142  Ala.  372  (38  So.  647). 

Effect  of  general  election  law,  Acts 
1903,  p.  438,  construed  as  to  this  section 


of  the  Constitution. — Prowell  v.   State 
142  Ala.  80  (39  So.  164). 

[Sec.  17,  Art.  VI,  1875.]— 

The  Constitution  and  legislature 
create  two*  classes  of  public  offices  and 
officers.— State  v.  Sayre,  118  Ala.  1;  Ex 
parte  Wiley,  54  Ala.  226. 
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of  any  of  the  judges  or  chancellors 
of  this  state  shall  be  filled  by  ap- 
pointment by  the  governor;  and 
snch  appointee  shall  hold  his 
office  for  the  unexpired  term,  and 
until  his  successor  is  elected  or 
appointed  and  qualified. 
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of  any  of  the  justices  of  the  su- 
preme court  or  judges  who  hold 
office  by  election,  or  chancellors 
of  this  state,  shall  be  filled  by  ap- 
pointment by  the  governor.  The 
appointee  shall  hold  his  office 
until  the  next  general  election  for 
any  state  officer  held  at  least  six 
months  after  the  vacancy  oc- 
curs, and  until  his  successor  is 
elected  and  qualified;  the  succes- 
sor chosen  at  such  election  shall 
hold  office  for  the  unexpired  term 
and  until  his  successor  is  elected 
and  qualified. 

Sec.  159.  Whenever  any  new 
circuit  or  chancery  division  is 
created  the  judge  or  chancellor 
therefor  shall  be  elected  at  the 
next  general  election  for  any 
state  officer  for  a  term  to  expire 
at  the  next  general  election  for 
circuit  judge  and  chancellors; 
provided,  that  if  said  new  circuit 
or  chancery  division  is  created 
more  than  six  months  before  such 
general  election  for  any  state  offi- 
cer, the  governor  shall  appoint 
some  one  as  judge  or  chancellor, 
as  the  case  may  be,  to  hold  the 
office  until  such  election. 

Sec.  160.    If  in  any  case,  civil        Sec.  18.  If  in  any  case,  civil  or 
or  criminal,  pending  in  any  cir-     criminal,  pending  in  any  circuit, 


This  provision  of  the  Constitution 
does  not  apply  to  judges  of  inferior 
courts. — State  v.  Sayre,  118  Ala.  1. 

The  granting  of  this  unlimited  power 
of  elections  or  appointments  of  judges 
of  inferior  courts  confers  every  neces- 
■try  power  to  make  the  grant  effectual. 
-State  v.  Sayre,  118  Ala.  1. 

Judges  of  inferior  courts  are  distin- 
guished from  judges  of  constitutional 
courts  to  far  as  to  terms  of  office,  mode 
of  election  or  appointment  or  filling  va- 
cancies; statutes  control  this.  As  to 
this,   the    power    of    the    legislature    is 


plenary  and  not  under  control  of  the 
Constitution. — Winter  v.  Sayre,  118 
Ala.  1. 

The  legislature  may  prescribe  the 
terms  of  office  for  judges  of  inferior 
courts,  prescribe  the  mode  of  appoint- 
ment or  election,  and  when  the  terms 
shall  begin  and  end. — Winter  v.  Sayre, 
118  Ala.  1,  Coleman  and  Head,  JJ.,  dis- 
senting. 

[Sec  160.]— 

Mr.  Cooley  says  that  he  does  not  see 
how  the  legislature  can  have  any  power 
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cuit  court,  chancery  court,  or  in 
any  court  of  general  jurisdiction 
having  any  part  of  the  jurisdic- 
tion of  a  circuit  and  a  chancery 
court,  or  either  of  them  in  this 
state,  the  presiding  judge  or 
chancellor  shall,  for  any  legal 
cause,  be  incompetent  to  try, 
hear,  or  render  judgment  in  such 
case,  the  parties,  or  their  attor- 
neys of  record,  if  it  be  a  civil 
case,  or  the  solicitor  or  prosecut- 
ing officer,  and  the  defendant  or 
defendants,  if  it  be  a  criminal 
case,  may  agree  upon  some  disin- 
terested person  practicing  in  the 
court  and  learned  in  the  law,  to 
act  as  a  special  judge  or  chancel- 
lor to  sit  as  a  court,  and  to  hear, 
decide,  and  render  judgment  in 
the  same  manner  and  to  the  same 
effect  as  such  incompetent  chan- 
cellor or  judge  could  have  ren- 
dered but  for  such  incompetency. 
If  the  case  be  a  civil  one,  and  the 
parties  or  their  attorneys  of  record 
do  not  agree;  or  if  it  be  a  crim- 
inal one,  and  the  prosecuting  offi- 
cer and  the  defendant  or  defend- 
ants do  not  agree  upon  a  special 


to  abolish  a  maxim  which  is  among  the 
fundamentals  of  judicial  authority. 
That  the  people  of  the  state,  in  framing 
the  Constitution,  might  possibly  estab- 
lish so  great  an  anomoly,  but  the  legis- 
lature is  not  authorized  so  to  do.  That 
to  empower  one  party  to  a  suit  to  de- 
cide it  for  himself  is  not  within  the 
legislative  authority.  He  further  says 
that  he  does  not  see  how  objections  of 
interest  can  be  waived  by  the  other 
party;  that  the  judge  is  not  then  pro- 
ceeding irregularly,  but  is  acting  with- 
out jurisdiction;  that  if  even  one  of  the 
judges  is  disqualified  the  judgment  ren- 
dered is  void,  though  the  proper  num- 
ber may  have  concurred  in  the  result, 
not  reckoning  the  interested  party. 
Mere  formal   acts  necessary  to   enable 


chancery,  or  city  court  in  this 
state,  the  presiding  judge  or  chan- 
cellor shall,  for  any  legal  cause, 
be  incompetent  to  try,  hear,  or 
render  judgment  in  such  cause, 
the  parties  or  their  attorneys  of 
record,  if  it  be  a  civil  case,  or  the 
solicitor  or  other  prosecuting 
officer,  and  the  defendant  or  de- 
fendants, if  it  be  a  criminal  case, 
may  agree  upon  some  disinter- 
ested person  practicing  in  the 
court  and  learned  in  .the  law,  to 
act  as  special  judge  or  chancellor, 
to  sit  as  a  court,  and  to  hear,  de- 
cide, and  render  judgment  in  the 
same  manner  and  to  the  same 
effect  as  a  judge  of  the  circuit  or 
city  court,  or  chancellor  sitting  as 
a  court  might  do  in  such  case.  If 
the  case  be  a  civil  one,  and  the 
parties  or  their  attorneys  or  rec- 
ord do  not  agree,  or  if  the  case  be 
a  criminal  one,  and  the  prosecut- 
ing officer  and  the  defendant  or 
defendants  do  not  agree  upon  a 
special  judge  or  chancellor,  or  if 
either  party  in  a  civil  cause  is  not 
represented  in  court,  the  clerk  of 
the  circuit  or  city  court,  or  regis- 


the  cause  to  be  brought  before  the 
proper  tribunal  for  adjudication,  an  in- 
terested judge  may  do,  but  that  is  the 
extent  of  his  power. — Cooley  Const.  Lim. 
510,  511;  Queen  v.  Justice  of  Hertford- 
shire, 6  Q.  B.  753;  18  Q.  B.  416,  421; 
Heydenfelt  v.  Towns,  27  Ala.  423. 

If  a  disqualified  judge  arranges  for 
another  judge  to  hold  the  term,  he  may 
try  and  determine  the  issues  arising  in 
the  case  in  which  the  regular  judge  is 
disqualified. — Payne  v.  State,  60  Ala.  80. 

Relationship  within  the  fourth  degree 
of  consanguinity  or  affinity  disqualifies. 
—Gill  v.  State,  61  Ala.   169. 

Statutory  provisions  are  not  exclusive 
of  disqualifications  imposed  by  the  com- 
mon law. — Medlin  v.  Taylor,  101  Ala. 
239;  Pegues  v.  Baker,  110  Ala.  251. 


CONSTITUTIONS  OF  ALABAMA. 
Judicial  Department. 


119 


190L— flections  161-163. 

judge  or  chancellor,  or  if  either 
party  in  a  civil  cause  is  not  repre- 
sented in  court,  the  register  in 
chancery  or  the  clerk  of  such  cir- 
cuit or  other  court  in  which  said 
cause  is  pending,  shall  appoint  a 
special  judge  or  chancellor,  who 
shall  preside,  try,  and  render 
judgment  as  in  this  section  pro- 
vided. The  legislature  may  pre- 
scribe other  methods  for  supply- 
ing special  judges  in  such  cases. 

Sec  161.  The  legislature  shall 
have  power  to  provide  for  the 
holding  of  chancery  and  circuit 
courts,  and  for  the  holding  of 
courts  having  the  jurisdiction  of 
circuit  and  chancery  courts,  or 
either  of  them,  when  the-  chan- 
cellors or  judges  thereof  fail  to 
attend  regular  terms. 

Sec.  162.  No  judge  of  any  court 
of  record  in  this  state  shall  prac- 
tice law  in  any  of  the  courts  of 
this  state  or  of  the  United  States. 

Sec.  163.  Segisters  in  chancery 
shall  be  appointed  by  the  chan- 
cellors of  the  respective  divi- 
sions, and  shall  have  been  at  least 
twelve  months  before  their  ap- 
pointment, and  shall  be  at  the 
time  of  their  appointment  and 
during  their  continuance  in  office, 
resident  citizens  of  the  district 
for  which  they  are  appointed. 
They  shall  hold  office  for  the  term 
for  which  the  chancellor  making 
such  appointment  was  elected  or 
appointed.  Such  registers  shall 
receive  as  compensation  for  their 
services  only  such  fees  and  com- 
missions as  may  be  specifically 
prescribed  by  law,  which  fees 
shall  be  uniform  throughout  the 
state. 
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ter  in  chancery,  of  the  court  in 
which  said  cause  is  pending,  shall 
appoint  the  special  judge  or  chan- 
cellor, who  shall  preside,  try,  and 
render  judgment  as  in  this  section 
provided. 


Sec.  19.  The  general  assembly 
shall  have  power  to  provide  for 
the  holding  of  circuit  and  chan- 
cery courts  in  this  state,  when  the 
judges  or  chancellors  thereof  fail 
to  attend  regular  terms. 


Sec.  20.  No  judge  of  any  court 
of  record  in  this  state  shall  prac- 
tice law  in  any  of  the  courts  of 
this  state  or  of  the*United  States. 

Sec.  21.  Eegisters  in  chancery 
shall  be  appointed  by  the  chancel- 
lors of  the  divisions,  and  shall 
hold  office  during  the  term  of  the 
chancellor  making  such  appoint- 
ment; and  such  registers  shall 
receive  as  compensation  for  their 
services  only  such  fees  and  com- 
missions as  may  be  specifically 
prescribed  by  law. 


120  CONSTITUTIONS  OF  ALABAMA. 

Judicial  Department. 
1901.— Sections  164-167.  1875.— Article  VL 


Sec.  164.  The  clerk  of  the  su- 
preme court  shall  be  appointed 
by  the  judges  thereof,  and  shall 
hold  office  for  the  term  of  six 
years;  and  the  clerks  of  such  in- 
ferior courts  as  may  be  estab- 
lished by  law  shall  be  selected  in 
such  manner  as  the  legislature 
may  provide. 


Sec.  165.  Clerks  of  the  circuit 
court  shall  be  elected  by  the 
qualified  electors  in  each  county 
for  the  term  of  six  years,  and 
may,  when  appointed  by  the 
chancellor,  also  fill  the  office  of 
register  in  chancery.  Vacancies 
in  such  office  of  clerk  shall  6e 
filled  by  the  judge  of  the  circuit 
court  for  the  unexpired  term. 

Sec.  166.  The  clerk  of  the  su- 
preme court  and  registers  in 
chancery  may  be  removed  from 
office  by  the  justices  of  the  su- 
preme court,  and  by  the  chancel- 
lors, respectively,  for  cause,  to  be 
entered  at  length  upon  the  min- 
utes of  the  court. 

Sec.  167.  A  solicitor  for  each 
judicial  circuit  or  other  territo- 
rial subdivision  prescribed  by  the 
legislature,  shall  be  elected  by 
the  qualified  electors  of  those 
counties  in  such  circuit  or  other 
territorial  subdivision  in  which 
such  solicitor  prosecutes  criminal 
cases,  and  such  solicitor  shall  be 
learned  in  the  law,  and  shall  at 
the  time  of  his  election  and  dur- 
ing his  continuance  in  office,  re- 
side in  a  county  (in  the  circuit) 
in  which  he  prosecutes  criminal 


Sec.  22.  A  clerk  of  the  supreme 
court  shall  be  appointed  by  the 
judges  thereof,  and  shall  hold 
office  during  the  term  of  the 
judges  making  the  appointment; 
and  clerks  of  such  inferior  courts 
as  may  be  established  by  law  shall 
be  appointed  by  the  judges  there- 
of, and  shall  hold  office  during  the 
term  of  the  judge  making  such 
appointment. 

Sec.  23.  Clerks  of  the  circuit 
court  shall  be  elected  by  the  qual- 
ified electors  in  each  county  for 
the  term  of  six  years.  Vacancies 
in  such  office  shall  be  filled  by  the 
governor  for  the  unexpired  term. 


Sec.  24.  The  clerk  of  the  su- 
preme court  and  registers  in 
chancery  may  be  removed  from 
office  by  the  judges  of  the  supreme 
court  and  chancellors,  respect- 
ively, for  cause,  to  be  entered  at 
length  upon  the  records  of  the 
court. 

Sec.  25.  A  solicitor  for  each 
judicial  circuit  shall  be  elected  by 
joint  ballot  of  the  general  assem- 
bly, who  shall  be  learned  in  the 
law,  and  who  shall,  at  the  time  of 
his  election,  and  during  his  con- 
tinuance in  office,  reside  in  the 
circuit  for  which  he  is  chosen,  and 
whose  term  of  office  shall  be  for 
six  years;  provided,  that  the  gen- 
eral assembly,  at  the  first  session 
thereof  after  the  ratification  of 
this  constitution,  shall,  by  joint 
ballot,  elect  a  solicitor  for  each 


[Sec  25,  Art.  VI,  1875.]— 

Mandatory    as    to    circuit    solicitors; 


permissive  as  to  county. — Ez  parte  Lusk, 
82  Ala.  519. 
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cases,  or  other  territorial  subdi- 
vision for  which  he  is  elected,  and 
his  term  of  office  shall  be  for  four 
years,  and  he   shall  receive  no 
other  compensation  than  a  sal- 
ary, to  be   prescribed   by   law, 
which  shall  not  be  increased  dur- 
ing the  term  for  which  he  was 
elected;  provided,  that  this  arti- 
cle shall  not  operate  to  abridge 
the  term  of  any  solicitor  now  in 
office;  and,  provided  further,  that 
the  solicitors  elected  in  the  year 
nineteen  hundred  and  four  shall 
hold  office  for  six  years,  and  until 
their  successors  are  elected  and 
qualified;  and,  provided  further, 
that  the  legislature  may  provide 
by  law  for  the  appointment  by 
the  governor  or  the  election  by 
the  qualified  electors  of  a  county 
of  a  solicitor  for  any  county. 

Sec.  168.  In  each  precinct  not 
lying  within,  or  partly  within, 
any  city  or  incorporated  town  of 
more  than  fifteen  hundred  inhab- 
itants, there  shall  be  elected  by 
the  qualified  electors  of  such  pre- 
cinct not  exceeding  two  justices 
of  the  peace,  and  one  constable. 


[8ec  168.]— 

Jurisdiction  cannot  be  conferred  in 
excess  of  one  hundred  dollars. — Alford 
v.  Hicks,  142  Ala.  355  (38  So.  752). 

Not  self-executing. — Pearce  v.  Pope, 
42  Ala,  319;  Taylor  v.  Woods,  52  Ala. 
474;  Garter  v.  Alford,  64  Ala.  236;  K. 
C.  M.  k  B.  B.  Co.  v.  Whitehead,  109  Ala. 
495. 

Jurisdiction  generally.  Jurisdiction, 
in  ease  of  moneyed  demand,  is  deter- 
mined by  the  amount  legally  due  or 
actually  claimed,  not  by  recovery. — 
Cothran  v.  Weir,  3  Ala.  24;  Crabtree  v. 
Cliatt,  22  Ala.  181;  Carter  v.  Alford,  64 
Ala.  236. 

Concurrent  with  circuit  court  where 
amount  involved    is  between  fifty  and 


judicial  circuit  of  the  state,  whose 
term  of  office  shall  begin  on  Tues- 
day after  the  first  Monday  in  No- 
vember, eighteen  hundred  and 
seventy-six,  and  continue  for  four 
years;  and  provided,  that  the 
general  assembly  may,  when  nec- 
essary, provide  for  the  election  or 
appointment  of  county  solicitors. 


Sec.  26.  There  shall  be  elected 
by  the  qualified  electors  of  each 
precinct  of  the  counties  not  ex- 
ceeding two  justices  of  the  peace 
and  one  constable.  Such  justices 
shall  have  jurisdiction  in  all  civil 
cases  wherein  the  amount  in  con- 
troversy does  not  exceed  one  hun- 

one  hundred  dollars. — Carew  v.  Li  Men  - 
thall,  50  Ala.  44. 

If  debt  above  jurisdiction  is  divided 
and  notes  given  each  within  the  amount, 
suit  may  be  brought  on  each  note  before 
justices  of  the  peace. — Herrin  v.  Bucka- 
lew,  37  Ala.  585. 

Plaintiff  in  an  action  on  a  contract 
may  remit  the  excess  so  as  to  bring  the 
debt  within  jurisdiction,  against  defend- 
ant's objection. — King  v.  Dougherty,  2 
Stew.  487;  Nibbs  v.  Moody,  5  Stew.  & 
Port.  198;  Bentley  v.  Wright,  3  Ala.  607; 
Henderson  v.  Plumb,  18  Ala.  74;  CraTb- 
tree  v.  Cliatt,  22  Ala.  181;  Solomon  v. 
Boss,  49  Ala.  198;  Garter  v.  Alford,  64 
Ala.  236;  Davis  v.  Bedsole,  69  Ala.  362; 
Wharton  v.  King,  69  Ala.  365. 
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Where  one  or  more  precincts  lie 
within,  or  partly  within,  a  city  or 
incorporated  town  having  more 
than  fifteen  hundred  inhabitants, 
the  legislature  may  provide  by 
law  for  the  election  of  not  more 
than  two  justices  of  the  peace 
and  one  constable,  for  each  of 
such  precincts,  or  an  inferior 
court  for  such  precinct  or  pre- 
cincts, in  lieu  of  all  justices  of  the 
peace  therein.  Justices  of  the 
peace,  and  the  inferior  courts  in 
this  section  provided  for,  shall 
have  jurisdiction  in  all  civil  cases 
where  the  amount  in  controversy 
does  not  exceed  one  hundred  dol- 
lars, except  in  cases  of  libel,  slan- 
der, assault  and  battery,  and 
ejectment.  The  legislature  may 
provide  by  law  what  fees  may  be 
charged  by  justices  of  the  peace 
and  constables,  which  fees  shall 
be  uniform  throughout  the  state. 
The  right  of  appeal  from  any 
judgment  of  a  justice  of  the 
peace,  or  from  any  inferior  court 
authorized  by  this  section,  with- 
out the  prepayment  of  costs,  and 
also  the  term  of  office  of  such  jus- 
tices, and  of  the  judges  of  such 
inferior  courts,  and  of  notaries 
public,  shall  be  provided  for  by 
law.  The  governor  may  appoint 
notaries  public  without  the 
powers  of  a  justice  of  the  peace, 
and  may,  except  where  otherwise 
provided  by  an  act  of  the  legisla- 


Has  jurisdiction  of  forcible  entry  and 
detainer. — Ward  ▼.  Lewis,  1  Stew.  26. 

Legislature  cannot  give  the  right  to 
try  title  to  real  estate  by  calling  it  un- 
lawful detainer. — Ez  parte  Webb,  58 
Ala.  109;  Webb  v.  Carlisle,  65  Ala.  313. 

Bight  of  appeal  must  be  secured. — 
Tims  v.  State,  26  Ala:  165. 

Notary,  with  jurisdiction  of  justice  of 
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dred  dollars,  except  in  cases  of 
libel,  slander,  assault  and  battery, 
and  ejectment.  In  all  cases  tried 
before  such  justices  the  right  of 
appeal,  without  prepayment  of 
costs,  shall  be  secured  by  law; 
provided,  that  the  governor  may 
appoint  one  notary  public  for 
each  election  precinct  in  counties, 
and  one  for  each  ward  in  cities  of 
over  five  thousand  inhabitants, 
who,  in  addition  to  the  powers  of 
notary,  shall  have  and  exercise 
the  same  jurisdiction  as  justices 
of  the  peace  within  the  precincts 
and  wards  for  which  they  are 
respectively  appointed;  and  pro- 
vided, that  notaries  public  with- 
out jurisdiction  may  be  appoint- 
ed. The  term  of  office  of  such 
justices  and  notaries  public  shall 
be  prescribed  by  law. 


the  peace,  may  exercise  both  the  civil 
and  criminal  jurisdiction  of  a  justice. — 
Carroll  v.  State,  58  Ala.  396. 

Has  power  to  issue  attachments  re- 
turnable before  himself  in  causes  of 
which  he  has  jurisdiction. — Griffin  ▼. 
Appleby,  69  Ala.  409;  Bice  ▼.  Watts,  71 
Ala.  593. 

And  by  statute,  returnable  before  cir- 
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tare,  appoint  not  more  than  one 
notary  public  with  all  of  the  pow- 
ers and  jurisdiction  of  a  justice  of 
the  peace  for  each  precinct  in 
which  the  election  of  justices  of 
the  peace  shall  be  authorized. 

Sec.  27.  An  attorney-general 
shall  be  elected  by  the  qualified 
electors  of  the  state  at  the  same 
time  and  places  of  election  of 
members  of  the  general  assembly, 
whose  term  of  office  shall  be  for 
two  years,  and  until  his  successor 
is  elected  and  qualified.  After 
his  election  he  shall  reside  at  the 
seat  of  government,  and  shall  pe 
the  law  officer  of  the  state,  and 
shall  perform  such  duties  as  may 
'     be  required  of  him  by  law. 

Sec.  169.  In  all  prosecutions 
for  rape  and  assault  with  intent 
to  ravish,  the  court  may,  in  its 
discretion,  exclude  from  the 
courtroom  all  persons,  except 
such  as  may  be  necessary  in  the 
conduct  of  the  trial. 


Sec.  170.  The  style  of  all  pro- 
cesses shall  be  "The  State  of 
Alabama,"  and  all  prosecutions 
shall  be  carried  on  in  the  name 


Sec.  28.  The  style  of  all  process 
shall  be ' '  The  State  of  Alabama, ' ' 
and  all  prosecutions  shall  be  car- 
ried on  in  the  name  and  by  the 


euit  or  city  court. — Vann  v.  Adams,  71 
Ala.  475;  Nordlinger  v.  Gordon,  72  Ala. 
239;  Jackson  v.  Bain,  74  Ala.  328. 

Not  necessary,  but  proper,  to  add  "Ex 
officio  justice  of  the  peace"  to  his 
■ignature.— Coleman  v.  State,  63  Ala.  93. 

A  statute  giving  justices  of  the  peace 
final  jurisdiction  without  right  of  ap- 
peal, held  not  to  be  due  process  of  law. 
—Tims  v.  State,  26  Ala.  165;  Ex  parte 
Haoghton,  38  Ala,  570. 

But  if  the  general  law  will  authorize 
ai  appeal  in  such  cases,  it  is  valid. — 
Thomas  v.  Bibb,  44  Ala.  721. 

[las.  170.J— 

All  counts  of  indictment  need  not  con- 


clude "against  the  peace  and  dignity  of 
the  State  of  Alabama." — Harrison  v. 
State,  144  Ala.  20  (40  So.  568). 

Criminal  prosecutions  triable  without 
indictment  by  a  grand  jury  need  not 
conclude  " against  peace,"  etc. — Thomas 
v.  State,  107  Ala.  61;  Simpson  v.  State, 
111  Ala.  6. 

Information  in  impeachment  should  so 
conclude. — Thomas  v.  State,  107  Ala. 
61,  64. 

The  state  may  appeal  in  a  criminal 
case  only  when  the  statute  on  which 
the  indictment  is  founded  was  declared 
void;  it  does  not  apply  to  the  charter 
of  a  municipal  corporation. — State  v. 
Harold,  128  Ala.  39.  . 
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and  by  the  authority  of  the  same, 
and  shall  conclude  "against  the 
peace  and  dignity  of  the  state.' ' 

Sec.  171.  The  legislature  shall 
have  the  power  to  abolish  any 
court,  except  the  supreme  court 
and  the  probate  courts,  whenever 
its  jurisdiction  and  functions 
have  been  conferred  upon4  some 
other  court. 

Sec.  172.  Nothing  in  this  arti- 
cle shall  be  so  construed  as  to 
abridge  the  term  of  office  of  any 
officer  now  in  office. 


authority  of  the  same,  and  shall 
conclude,  "Against  the  peace  and 
dignity  of  the  state." 


ARTICLE  VII. 

IMPEACHMENTS. 

Section  173.  The  governor,  lieu- 
tenant -  governor,  attorney-gene- 
ral, state  auditor,  secretary  of 
state,  state  treasurer,  superin- 
tendent of  education,  commis- 
sioner of  agriculture  and  indus- 
tries, and  justices  of  the  supreme 
court  .may  be  removed  from  office 
for  willful  neglect  of  duty,  cor- 
ruption in  office,  incompetency, 
or  intemperance  in  the  use  of 
intoxicating  liquors  or  narcotics 
to  such  an  extent,  in  view  of  the 
dignity  of  the  office  and  impor- 
tance of  its  duties,  as  unfits  the 
officer  for  the  discharge  of  such 
duties,  or  for  any  offense  involv- 
ing moral  turpitude  while  in 
office,  or  committed  under  color 
thereof,  or  connected  therewith, 
by  the  senate  sitting  as  a  court  of 


ARTICLE  VIL 

IMPEACHMENTS. 

Section  1.  The  governor,  secre- 
tary of  state,  auditor,  treasurer, 
attorney-general,  superintendent 
of  education,  and  judges  of  the 
supreme  court  may  be  removed 
from  office  for  willful  neglect  of 
duty,  corruption  in  office,  habitual 
drunkenness,  incompetency,  or 
any  offense  involving  moral  tur- 
pitude while  in  office,  or  commit- 
ted under  color  thereof,  or  con- 
nected therewith,  by  the  senate, 
sitting  as  a  court  for  that  pur- 
pose, under  oath  or  affirmation, 
on  articles  or  charges  preferred 
by  the  house  of  representatives. 


[Sec.  171.]— 

See  139  Ala.  117. 

[Sec  173.]— 

Where  the  Constitution  provides  the 
mode  tor  the  removal  of  an  officer  by 
impeachment,  it  is  a  denial  of  any  other 
mode   of  removal,   hence   tne   governor 


cannot  remove  him  and  appoint  if  the 
Constitution  requires  removal  by  im- 
peachment.— Nolen  v.  State,  118  Ala. 
154. 

The  Constitution  may  change  the  mode 
of  filling  an  office  and  formally  abolish 
the  same. — Reynolds  v.  McAfee,  44  Ala, 
237. 
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impeachment,  under  oath  or  affir- 
mation, on  articles  or  charges 
preferred  by  the  house  of  repre- 
sentatives. When  the  governor 
or  lieutenant  -  governor  is  im- 
peached, the  chief  justice,  or  if  he 
be  absent  or  disqualified,  then 
one  of  the  associate  justices  of  m 
the  supreme  court,  to  be  selected 
by  it,  shall  preside  over  the  sen- 
ate when  sitting  as  a  court  of 
impeachment.  If  at  any  time 
when  the  legislature  is  not  in  ses- 
sion, a  majority  of  all  the  mem-  * 
bers  elected  to  the  house  of 
representatives  shall  certify  in 
writing  to  the  secretary  of  state 
their  desire  to  meet  to  consider 
the  impeachment  of  the  governor, 
lieutenant-governor,  or  other  offi- 
cer administering  the  office  of 
governor,  it  shall  be  the  duty  of 
the  secretary  of  state  immedi- 
ately to  notify  the  speaker  of  the 
house,  who  shall,  within  ten  days 
after  receipt  of  such  notice,  sum- 
mon the  members  of  the  house, 
by  publication  in  some  newspa- 
per published  at  the  capitol,  to 
assemble  at  the  capitol  on  a  day 
to  be  fixed  by  the  speaker,  not 
later  than  fifteen  days  after  the 
receipt  of  the  notice  to  him  from 
the  secretary  of  state,  to  consider 
the  impeachment  of  the  governor, 
lieutenant-governor,  or  other  offi- 
cer administering  the  office  of 
governor.  If  the  house  of  repre- 
sentatives prefer  articles  of  im- 
peachment, the  speaker  of  the 
house  shall  forthwith  notify  the 
lieutenant  governor,  unless  he  be 
the  officer  impeached,  in  which 
event  he  shall  notify  the  secre- 
tary of  state,  who  shall  summon, 
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in  the  manner  herein  above  pro- 
vided for,  the  members  of  the 
senate  to  assemble  at  the  capitol 
on  a  day  to  be  named  in  said 
summons,  not  later  than  ten  days 
after  receipt  of  the  notice  from 
the  speaker  of  the  house,  for  the 
purpose  of  organizing  as  a  court 
of  impeachment.  The  senate,  • 
when  thus  organized,  shall  hear 
and  try  such  articles  of  impeach- 
ment against  the  governor,  lieu- 
tenant-governor, or  other  officer 
administering  the  office*  of  gov- 
ernor, as  may  be  preferred  by  the 
house  of  representatives. 

Sec.  174.  The  chancellors, 
judges  of  the  circuit  courts, 
judges  of  the  probate  courts,  and 
judges  of  other  courts  from  which 
an  appeal  may  be  taken  directly 
to  the  supreme  court,  and  solici- 
tors and  sheriffs,  may  be  removed 
from  office  for  any  of  the  causes 
specified  in  the  preceding  section 
or  elsewhere  in  this  constitution, 
by  the  supreme  court,  under  such 
regulations  as  may  be,  prescribed 
by  law.  The  legislature  may  pro- 
vide for  the  impeachment  or  re- 
moval of  other  officers  than  those 
named  in  this  article. 

Sec.  175.  The  clerks  of  the  cir- 
cuit courts,  or  courts  of  like  jur- 
isdiction, and  of  criminal  courts, 
tax     collectors,     tax     assessors, 


-Article  VII. 


Sec.  2.  The  chancellors,  judges 
of  the  circuit  courts,  judges  of 
the  probate  courts,  solicitors  of 
the  circuits,  and  judges  of  infe- 
rior courts  from  which  an  appeal 
may  be  taken  directly  to  the 
supreme  court,  may  be  removed 
from  office  for  any  of  the  causes 
specified  in  the  preceding  section, 
by  the  supreme  court,  under  such 
regulations  as  may  be  prescribed 
by  law. 


Sec.  3.  The  sheriffs,  clerks  of 
the  circuit,  city,  or  criminal 
courts,  tax  collectors,  tax  assess- 
ors, county  treasurers,  coroners. 


[Sec.  174.]— 

State  v.  Buckley,  54  Ala.  599;  State 
v.  Savage,  89  Ala.  1;  State  v.  Tally,. 
102  Ala.  25;  State  v.  Bobinson,  111  Ala. 
482. 

[Sec.  175.]— 

State  v.  Seawell,  64  Ala.  225;  Ex  parte 
Wiley,  54  Ala.  226. 

An  act  authorizing  the  governor  to 
suspend  tax  assessors  and  appoint  a  tax 


commissioner  to  perform  his  duties  is 
void.— Nolen  v.  State,   118  Ala.   154. 

A  tax  assessor  can  be  removed  from 
office  only  in  the  manner  prescribed  in 
Constitution. — Nolen  v.  State,  118  Ala. 
154. 

Does  not  prohibit  legislature  from 
abolishing  courts  and  offices  of  statutory 
creation. — Hawkins  v.  Roberta,  122  Ala. 
130;  45  Ala.  303. 

Rule  is  different  as  to  offices  created 
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county  treasurers,  county  super- 
intendents of  education,  judges 
of  inferior  courts  created  under 
authority  of  section  168  of  this 
constitution,  coroners,  justices  of 
the  peace,  notaries  public,  con- 
stables, and  all  other  county  offi- 
cers, mayors,  intendants,  and  all 
other  officers  of  incorporated 
cities  and  towns  in  this  state,  may 
be  removed  from  office  for  any  of 
the  causes  specified  in  section  173 
of  this  constitution,  by  the  cir- 
cuit or  other  courts  of  like  juris- 
diction or  a  criminal  court  of  the 
county  in  which  such  officers  hold 
their  office,  under  such  regula- 
tions as  may  be  prescribed  by 
law;  provided,  that  the  right  of 
trial  by  jury  and  appeal  in  such 
cases  shall  be  secured. 

Sec.  176.  The  penalties  in  cases 
arising  under  the  three  preceding 
sections  shall  not  extend  beyond 
removal  from  office,  and  dis- 
qualifications from  holding  office, 
under  the  authority  of  this  state, 
for  the  term  for  which  the  officer 
was  elected  or  appointed;  but 
the  accused  shall  be  liable  to  in- 
dictment and  punishment  as  pre- 
scribed by  law. 

AETICLE  Vm. 

SUFFRAGE  AND  ELECTIONS. 

Section  177.    Every  male  citi- 

by    Constitution. — lb.    Ex    parte    Lam- 
bert, 52  Ala.  79. 

It  is  no  objection  to  a  statute  provid- 
ing for  the  creation  of  a  new  tribunal, 
that  the  sole  purpose  of  the  governor  in 
recommending  the  enactment  was  to  ex- 
pel the  incumbents  of  an  existing  office, 
without  allowing  them  a  jury  trial. — 
Hawkins  v.  Roberts  &  Morrow  v.  Earle,  l 
122  Ala.  130.  | 

Where  the  Constitution  provides  the   , 
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justices  of  the  peace,  notaries 
public,  constables,  and  all  other 
county  officers,  mayors,  and  in- 
tendants of  incorporated  cities 
and  towns  in  this  state,  may  be 
removed  from  office  for  any  of  the 
causes  specified  in  section  one  of 
this  article,  by  the  circuit,  city,  or 
criminal  court  of  the  county  in 
which  such  officers  hold  their 
office,  under  such  regulations  as 
may  be  prescribed  by  law.  Pro- 
vided, that  the  right  of  trial  by 
jury  and  appeal  in  such  cases  be 
secured. 


Sec.  4.  The  penalties  in  cases 
arising  under  the  three  preceding 
sections  shall  not  extend  beyond 
removal  from  office,  and  disquali- 
fication from  holding  office  under 
the  authority  of  this  state,  for  the 
term  for  which  he  was  elected  or 
appointed;  but  the  accused  shall 
be  liable  to  indictment,  trial,  and 
punishment,  as  prescribed  by  law. 


ARTICLE  VIII. 

#  SUFFRAGE  AND  ELECTIONS. 

Section.  1.  Every  male  citizen  of 


mode  for  the  removal  of  an  officer  by 
impeachment,  it  is  a  denial  of  any  other 
mode  of  removal,  hence  the  governor 
cannot  remove  him  from  office  and  ap- 
point, if  the  Constitution  requires  re- 
moval by  impeachment. — Nolen  v.  State. 
118  Ala.  154. 

[Sec  177.]— 

Elections   are    the    machines   through 
which  the  voice  of  the  people  acting  in 
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zen  of  this  state  who  is  a  citizen 
of  the  United  States,  and  every 
male  resident  of  foreign  birth, 
who,  before  the  ratification  of 
this  constitution,  shall  have 
legally  declared  his  intention  to 
become  a  citizen  of  the  United 


the  United  States,  and  every  male 
person  of  foreign  birth,  who  may 
have  legally  declared  his  inten- 
tion to  become  a  citizen  of  the 
United  States  before  he  offers  to 
vote,  who  is  twenty-one  years  old 
or  upwards,  possessing  the  fol- 


their  sovereign  capacity  is  transformed 
into  law.  These  elections  must  be  exer- 
cised at  the  time,  place  and  in  the  man- 
ner prescribed  by  the  Constitution  and 
statutes  which  the  people,  through  their 
agents,  have  constituted.  By  means  of 
elections  the  people  choose  these  officers 
and  choose  those  who  shall  exercise  the 
legislative,  executive,  and  judicial  func- 
tions of  the  government.  The  Constitu- 
tions of  various  states  contain  pro- 
visions that  certain  specific  propositions, 
such  as  amendments  of  Constitutions, 
removal  of  county  seats,  election  of  offi- 
cers, etc.,  shall  be  determined  by  the 
vote  of  the  electors,  either  by  a  major- 
ity or  sometimes  by  two-thirds  majority 
of  the  electors.  While  the  sovereignty 
is  in  the  people,  theoretically  speaking, 
practically  considered  it  resides  in  those 
persons  only  who  are  permitted  to  exer- 
cise the  right  of  elective  franchise. — 
Cooley  Const.  Lim.  752. 

The  power  to  determine  who  are  qual- 
ified electors  and  who  are  entitled  to 
exercise  the  elective  franchise  is  left  to 
the  several  states.  The  Federal  Consti- 
tution does  not  prescribe  the  regulations 
as  to  this  matter,  except  that  the  elec- 
tors for  representatives  in  congress  shall 
have  the  qualifications  requisite  for  elec- 
tors of  the  most  numerous  branch  of  the 
state  legislature,  and  also  the  fifteenth 
amendment,  which  forbids,  the  state  ' 
from  denying  any  citizen  the  right  to 
vote  on  account  of  race,  color,  or*pre- 
vious  condition  of  servitude.  The  exer- 
cise of  elective  franchise  is  a  privilege, 
and  not  a  right;  the  state  may  grant  or 
deny  the  right;  aliens  are  denied  the 
right.  The  fifteenth  amendment  does 
not  deny  the  state  the  right  to  forbid 
any  person  from  voting,  but  only  pro- 
vides that  he  shall  not  be  excluded  on 
account  of  his  race,  color,  or  previous 
condition  of  servitude.  Minors  and 
women  may  be  and  are  usually  excluded 
from  the  right  to  vote,  and  also  those 
who   have   been  convicted   of  infamous 


crimes,  also  idiots  and  lunatics,  also  non- 
residents of  the  state,  county,  or  muni- 
cipality, etc.,  in  which  the  election  is 
to  be  held;  but  these  are  not  the  only 
qualifications  that  the  states  may  re- 
quire; they  may  require  any  qualifica- 
tions or  exclude  any  person  or  class  ot 
persons  unless  the  Federal  Constitution 
or  the  State  Constitution  forbids  it. 
The  state  may  provide  registration  laws 
and  require  that  citizens  conform  thereto 
before  they  are  entitled  to  vote.  It  is 
no  excuse  to  the  validity  of  such  law 
that  the  registering  officer  may  neglect 
to  perform  every  duty  and  thereby  dis- 
franchise the  electors;  the  remedy 
would  be  for  the  elector  to  compel  the 
performance  of  the  duty;  but  regula- 
tions as  to  elective  franchise  must  be 
reasonable  and  uniform  and  impartial, 
and  they  should  not  deny  or  abridge  the 
constitutional  right  of  the  citizen  nor 
unnecessarily  impede  its  exercise.  Stat- 
utes may  prescribe  the  time  and  place 
of  elections  and  they  may  also  prescribe 
the  notice  to  be  given  of  the  election. — 
Cooley  Const.  Lim.  757,  758. 

An  act  providing  for  amendment  to 
Constitution,  making  the  failure  of 
voter  to  erase  printed  matter  on  ticket 
an  affirmative  vote  for  the  amendment 
is  valid. — May  &  Thomas  Co.  v.  Mayor 
of  Birmingham,  123  Ala.  306. 

An  election  may  be  a  legal  one  under 
a  special  law,  if  there  is  no  constitu- 
tional inhibition  against  it,  although  it 
is  not  such  an  election  as  is  contem- 
plated in  the  Constitution. — State,  ex 
rel.  Porter  v.  Crook,  126  Ala.  600. 

Under  the  Constitution  of  1819  every 
white  male  person  over  the  age  of  21 
years,  who  was  a  citizen  of  the  United 
States  and  who  had  resided  in  the  state 
one  year  before  the  election,  and  three 
years  within  the  county  or  town,  was  a 
qualified  elector. — 126  Ala.  612. 

It  is  doubted  whether  Art.  8  of  the 
Constitution  has  reference  to  any  elec- 
tion other  than  those  held  to  elect  pub- 
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States,  twenty-one  years  old  or 
upwards,  not  laboring  under  any 
of  the  disabilities  named  in  this 
article,  and  possessing  the  quali- 
fications required  by  it,  shall  be 
an  elector,  and  shall  be  entitled 
to  vote  at  any  election  by  the 
people;  provided,  that  all  for- 
eigners who  have  legally  declared 
their  intention  to  become  citizens 
of  the  United  States,  shall,  if 
they  fail  to  become  citizens  there- 
of at  the  time  they  are  entitled 
to  become  such,  cease  to  have  the 
right  to  vote  until  they  become 
such  citizens. 

Sec.  178.  To  entitle  a  person  to 
vote  at  any  election  by  the  peo- 
ple, he  shall  have  resided  in  the 
state  at  least  two  years,  in  the 
county  one  year,  and  in  the  pre- 
cinct or  ward  three  months,  im- 
mediately preceding  the  election 
at  which  he  offers  to  vote,  and 
he  shall  have  been  duly  regis- 
tered as  an  elector,  and  shall  have 
paid  on  or  before  the  first  day  of 
February  next  preceding  the  date 
of  the  election  at  which  he  offers 
to  vote,  all  poll  taxes  due  from 
him  for  the  year  nineteen  hun- 
dred and  one,  and  for  each  sub- 
sequent year;  provided,  that  any 
elector  who,  within  three  months 
next  preceding  the  date  of  the 
election  at  which  he  offers  to 
vote,  has  removed  from  one  pre- 
cinct or  ward  to  another  precinct 


lowing  qualifications,  shall  be  an 
elector,  and  shall  be  entitled  to 
vote  at  any  election  by  the  people, 
except  as  hereinafter  provided: 

First.— He  shall  have  resided 
in  the  state  at  least  one  year  im- 
mediately preceding  the  election 
at  which  he  offers  to  vote. 

Second. — He  shall  have  resided 
in  the  county  for  three  months, 
and  in  the  precinct  or  ward  for 
thirty  days  immediately  preced- 
ing the  election  at  which  he  offers 
to  vote;  provided,  that  the  gen- 
eral assembly  may  prescribe  a 
longer  or  shorter  residence  in 
any  precinct  in  any  county  or  in 
any  ward  in  any  incorporated 
city  or  town  having  a  population 
of  more  than  five  thousand  inhab- 
itants, but  in  no  case  to  exceed 
three  months;  and  provided,  that 
no  soldier,  sailor,  or  marine  in  the 
military  or  naval  service  of  the 
United  States,  shall  acquire  a  res- 
idence by  being  stationed  in  this 
state. 


He  officers. — State,  ex  rel.  Porter  v. 
Crook,  126  Ala.  610. 

The  legislature  may  pass  a  law  to  be- 
come valid  only  after  an  approval  by  a 
majority  of  the  people  ratifying  it. — 
8tat«,  ex  rel.  Porter  v.  Crook,  136  Ala. 
600;  Ex  parte  Hill,  40  Ala.  121. 

General  election  laws  do  not  apply  to 

&-AO-VOL.  Ill 


elections  other  than  for  election  of  offi- 
cers; not  to  change  of  county  seats,  etc. 
— State,  ex  rel.  Porter  v.  Crook,  126  Ala. 
600;  Leign  v.  State,  69  Ala.  261;  Mc- 
Graw  v.  Commissioners,  89  Ala.  497; 
Gandy  v.  State,  82  Ala.  61. 
189  U.  S.  483;    193  U.  S.  162. 
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or  ward  in  the  same  county,  in- 
corporated town,  or  city,  shall 
have  the  right  to  vote  in  the  pre- 
cinct or  ward  from  which  he  has 
so  removed,  if  he  would  have 
been  entitled  to  vote  in  such  pfe- 
cinct  or  ward  but  for  such  re- 
moval. 


Sec.  179.  All  elections  by  the 
people  shall  be  by  ballot,  and  all 
elections  by  persons  in  a  repre- 
sentative capacity  shall  be  viva 
voce. 

Sec.  180.  The  following  male 
citizens  of  this  state,  who  are  cit- 
izens of  the  United  States,  and 
every  male  resident  of  foreign 
birth  who,  before  the  ratification 
of  this  '  constitution,  shall  have 
legally  declared  his  intention  to 
become  a  citizen  of  the  United 
States,  and  who  shall  not  have 
had  an  opportunity  to  perfect  his 
citizenship  prior  to  the  twentieth 
day  of  December,  nineteen  hun- 
dred and  two,  tweMy-one  years 
old  or  upwards,  who,  if  their 
place  of  residence  shall  remain 
unchanged,  will  have,  at  the  date 
of  the  next  general  election  the 
qualifications  as  to  residence  pre- 
scribed in  section  178  of  this  con- 
stitution, and  who  are  not  dis- 
qualified under  section  182  of  this 
constitution,  shall,  upon  applica- 
tion, be  entitled  to  register  as 
electors  prior  to  the  twentieth 
day  of  December,  nineteen  hun- 
dred and  two,  namely: 

First. — All  who  have  honor- 
ably served  in  the  land  or  naval 
forces  of  the  United  States  in  the 
war  of  1812,  or  in  the  war  with 


Sec.  2.  All  elections  by  the 
people  shall  be  by  ballot,  and  all 
elections  by  persons  in  a  repre- 
sentative capacity  shall  be  viva 
voce. 


[Sec  180.]— 136  Ala.  229;    189  U.  S.  482  et  seq.;  193  U.  8.  162. 
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Mexico,  or  in  any  war  with  the 
Indians,  or  in  the. war  between 
the  states,  or  in  the  war  with 
Spain,  or  who  honorably  served 
in  the  land  or  naval  forces  of  the 
Confederate  States,  or  of  the 
State  of  Alabama  in  the  war  be- 
tween the  states;  or, 

Second.— The  lawful  descend- 
ants of  persons  who  honorably 
served  in  the  land  or  naval  forces 
of  the  United  States  in  the  war 
of  the  American  Bevolution,  or 
in  the  war  of  1812,  or  in  the  war 
with  Mexico,  or  in  any  war  with 
the  Indians,  or  in  the  war  be- 
tween the  states,  or  in  the  land 
or  naval  forces  of  the  Confeder- 
ate States,  or  of  the  State  of  Ala- 
bama in  the  war  between  the 
states;  or, 

Third. — All  persons  who  are  of 
good  character  and  who  under- 
stand the  dnties  and  obligations 
of  citizenship  tinder  a  republican 
form  of  government.     ' 

Sec.  181.  After  the  first  day  of 
January,  nineteen  hundred  and 
three,  the  following  persons,  and 
no  others,  who,  if  their  place 
of  residence  shall  remain  un- 
changed, will  have,  at  the  date 
of  the  next  general  election,  the 
qualifications  as  to  residence  pre- 
scribed in  section  178  of  this  arti- 
cle, shall  be  qualified  to  register 
as  electors;  provided,  they  shall 
not  be  disqualified  under  section 
182  of  this  constitution. 

First. — Those  who  can  read 
and  write  any  article  of  the  con- 
stitution of  the  United  States  in 
the  English  language,  and  who 

189  U.  8.  482;   193  U.  S.  162. 


132  CONSTITUTIONS  OF  ALABAMA. 

Suffrage  and  Elections. 
1901.— Section  182.  1875.— Article  vm. 

are  physically  unable  to  work; 
and  those  who  can  read  and  write 
any  article  of  the  constitution  of 
the  United  States  in  the  English 
language,  and  who  have  worked 
or  been  regularly  engaged  in  some 
lawful  employment,  business,  or 
occupation,  trade  or  calling,  for 
the  greater  part  of  the  twelve 
months  next  preceding  the  time 
they  offer  to  register;   and  those  l 

who  are  unable  to  read  and  write, 
if  such  inability  is  due  solely  to 
physical  disability;  or, 

Second. — The  owner  in  good 
faith  in  his  own  right,  or  the.hus- 
band  of  a  woman  who  is  the  owner 
in  good  faith,  in  her  own  right,  of 
forty  acres  of  land  situate  in  this 
state,  upon  which  they  reside;  or 
the  owner  in  good  faith  in  his  own 
right,  or  the  husband  of  any 
woman  who  is  the  owner  in  good 
faith,  in  her  own  right,  of  real  es- 
tate situate  in  this  state,  assessed 
for  taxation  at  the  value  of  three 
hundred  dollars  or  more,  or  the 
owner  in  good  faith,  in  his  own 
right,  or  the  husband  of  a  woman 
who  is  the  owner  in  good  faith,  in 
her  own  right,  of  personal  prop- 
erty in  this  state  assessed  for  tax- 
ation at  three  hundred  dollars  or 
more;  provided,  that  the  taxes 
due  upon  such  real  or  personal 
property  for  the  year  next  pre- 
ceding the  year  in  which  he  offers 
to  register  shall  have  been  paid, 
unless  the  assessment  shall  have 
been  legally  contested*  and  is  un- 
determined. 

Sec.  182.  The  following  persons        Sec.  3.   The  following  classes 


[Sec.  182.J— 

Does  not  impinge  tbe  Federal  Consti- 


tution; nature  of  the  elective  franchise; 
forfeited  by  the  commission  of  any   of 
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-Article  Vm. 


shall  be  disqualified  both  from 
registering,  and  from  voting, 
namely: 

All  idiots  and  insane  persons; 
those  who  shall  by  reason  of  con- 
viction of  crime  be  disqualified 
from  voting  at  the  time  of  the  rat- 
ification of  this  constitution; 
those  who  shall  be  convicted  of 
treason,  murder,  arson,  embezzle- 
ment, malfeasance  in  office,  lar- 
ceny, receiving  stolen  property, 
obtaining  property  or  money  un- 
der false  pretenses,  perjury,  sub- 
ornation of  perjury,  robbery,  as- 
sault with  intent  to  rob,  burglary, 
forgery,  bribery,  assault  and  bat- 
tery on  the  wife,  bigamy,  living 
in  adultery,  sodomy,  incest,  rape, 
miscegenation,  crime  against  nat- 
ure, or  any  crime  punishable  by 
imprisonment  in  the  penitentiary, 
or  of  any  infamous  crime  or  crime 
involving  moral  turpitude;  also, 
any  person  who  shall  be  convicted 
as  a  vagrant  or  tramp,  or  of  sell- 
ing or  offering  to  sell  his  vote  or 
the  vote  of  another,  or  of  buying 
or  offering  to  buy  the  vote  of  an- 
other, or  of  making  or  offering  to 
make  a  false  return  in  any  election 
by  the  people  or  in  any  primary 
election  to  procure  the  nomination 
or  election  of  any  person  to  any 
office,  or  of  suborning  any  wit- 
ness or  registrar  to  secure  the  reg- 
istration of  any  person  as  an 
elector. 

Sec.  183.  No  person  shall  be 
qualified  to  vote,  or  participate  in 
any  primary  election,  (a)  party 
convention,     mass    meeting,    or 


shall  not  be  permitted  to  register, 
vote,  or  hold  office: 

First. — Those  who  shall  have 
been  convicted  of  treason,  embez- 
zlement of  public  funds,  malfea- 
sance in  office,  larceny,  bribery, 
or  other  crime  punishable  by  im- 
prisonment in  the  penitentiary. 

Second. — Those  who  are  idiots 
or  insane. 


the  crimes  here  mentioned,  or  any  grade 
of  them. — Washington  v.  State,  75  Ala. 
582;   Anderson    v.   State,   72    Ala.   187; 


Gandy  v.  State,  82  Ala.  61;  86  Ala.  20. 
See  annotations  to  sec.  181. 
(a)  Acts  1903,  p.  356. 
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other  method  of  party  action  of 
any  political  party  or  faction,  who 
shall  not  possess  the  qualifications 
prescribed  in  this  article  for  an 
elector,  or  who  shall  be  disquali- 
fied from  voting  under  the  pro- 
visions of  this  article. 

Sec.  184.  No  person,  not  regis- 
tered and  qualified  as  an  elector 
under  the  provisions  of  this  ar- 
ticle, shall  vote  at  the  general 
election  in  nineteen  hundred  and 
two,  or  at  any  subsequent  state, 
county,  or  municipal  election,  gen- 
eral, local,  or  special;  but  the  pro- 
visions of  this  article  shall  not 
apply  to  any  election  held  prior  to 
the  general  election  in  the  year 
nineteen  hundred  and  two. 

Sec.  185.  Any  elector  whose 
right  to  vote  shall  be  challenged 
for  any  legal  cause  before  an  elec- 
tion officer,  shall  be  required  to 
swear  or  affirm  that  the  matter  of 
the  challenge  is  untrue  before  his 
vote  shall  be  received,  and  anyone 
who  willfully  swears  or  affirms 
falsely  thereto,  shall  be  guilty  of 
perjury,  and  upon  conviction 
thereof  shall  be  imprisoned  in  the 
penitentiary  for  not  less  than  one 
nor  more  than  five  years. 

Sec.  186.  The  legislature  shall 
provide  by  law  for  the  registra- 
tion, after  the  f\rst  day  of  Janu- 
ary, nineteen  hundred  and  three, 
of  all  qualified  electors,  (a)  Un- 
til the  first  day  of  January,  nine- 
teen hundred  and  three,  all  elec- 
tors shall  be  registered  under  and 
in  accordance  with  the  require- 
ments of  this  section,  as  follows: 

First — Registration     shall     be 

(a)  Acts  1903,  pp.  438  and  356. 
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conducted  in  each  comity  by  a 
board  of  three  reputable  and  suit- 
able   persons    resident    in    the 
county,  who  shall  not  hold  any 
elective  office  during  their  term, 
to  be  appointed,  within  sixty  days 
after  the  ratification  of  this  con- 
stitution, by  the  governor,  auditor, 
and  commissioner  of  agriculture 
and  industries,  or  by  a  majority 
of  them  acting  as  a  board  of  ap- 
pointment.   If  one  or  more  of  the 
persons    appointed    on    such    a 
board  of  registration  shall  refuse, 
neglect,  or  be  unable  to  qualify  or 
serve,  or  if  a  vacancy  or  vacancies 
occur  in  the  membership  of  the  # 
board    of    registrars    from    any 
cause,  the  governor,  auditor,  and 
commissioner  of  agriculture  and 
industries,  or  a  majority  of  them, 
acting  as  a  board  of  appointment, 
shall  make  other  appointments  to 
fill  such  board.     Each  registrar 
shall  receive  two  dollars  per  day, 
to  be  paid  by  the  state,  and  dis- 
bursed by  the  several  judges  of 
probate,  for  each  entire  day's  at- 
tendance upon  the  session  of  the 
board.     Before  entering  upon  the 
performance  of  the  duties  of  his 
office,  each  registrar  shall  take 
the  same  oath  required  of  the 
judicial  officers  of  the  state,  which 
oath  may  be  administered  by  any 
person  authorized  by  law  to  ad- 
minister oaths.     The  oath  shall 
be  in  writing  and  subscribed  by 
the  registrar,  and  filed  in  the  office 
of  the  judge  of  probate  of  the 
county. 

Second — Prior  to  the  first  day 
of  August,  nineteen  hundred  and 
two,  the  board  of  registrars  in 
each  county  shall  visit  each  pre- 
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cinct  at  least  once,  and  oftener  if 
necessary,  to  make  a  complete 
registration  of  all  persons  enti- 
tled to  register,  and  shall  remain 
there  at  least  one  day  from  eight 
o  'clock  in  the  morning  until  sun- 
set. They  shall  give  at  least 
twenty  days'  notice  of  the  time 
when,  and  the  place  in  the  pre- 
cinct where,  they  will  attend  to 
register  applicants  for  registra- 
tion, by  bills  posted  at  five  or 
more  public  places  in  each  elec- 
tion precinct,  and  by  advertise- 
ment once  p,  week  for  three  suc- 
cessive weeks  in  a  newspaper,  if 
there  be  one  published  in  the 
county.  Upon  failure  to  give  such 
notice,  or  to  attend  any  appoint- 
ment made  by  them  in  any  pre- 
cinct, they  shall,  after  like  notice, 
fill  new  appointments  therein;  but 
#the  time  consumed  by  the  board 
in  completing  such  registration 
shall  not  exceed  sixty  working 
days  in  any  county,  except  that  in 
counties  of  more  than  nine  hun- 
dred square  priles  in  area,  such 
board  may  consume  seventy-five 
working  days  in  completing  the 
registration,  and  except  that  in 
counties  in  which  there  is  any  city 
of  eight  thousand  or  more  inhab- 
itants, the  board  may  remain  in 
session,  in  addition  to  the  time 
hereinbefore  prescribed,  for  not 
more  than  three  successive  weeks 
in  each  of  such  cities;  and  there- 
after the  board  may  sit  from  time 
to  time  in  each  of  such  cities  not 
more  than  one  week  in  each 
month,  and  except  that  in  the 
county  of  Jefferson  the  board  may 
hold  an  additional  session  of  not 
exceeding  five  consecutive  days' 
duration  for  each  session,  in  each 
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town  or  city  of  more  than  one 
thonsand  and  less  than  eight 
thousand  inhabitants.  No  per- 
son shall  be  registered  except  at 
the  county  site  or  in  the  precinct 
in  which  he  resides.  The  regis- 
trars shall  issue  to  each  person 
registered  a  certificate  of  regis- 
tration. 

Third — The  board  of  registrars 
shall  not  register  any  person  be- 
tween the  first  day  of  August, 
nineteen  hundred  and  two,  and 
the  Friday  next  preceding  the 
day    of    election    in    November, 
nineteen  hundred  and  two.     On 
Friday  and  Saturday  next  pre- 
ceding the  day  of  election  in,  No- 
vember,   nineteen    hundred    and 
two,  they  shall  sit  in  the  court- 
house of  each  county  during  such 
days,  and  shall  register  all  appli- ' 
cants   having   the   qualifications 
prescribed  by  section  180  of  this 
constitution  and  not  disqualified 
nnder  section  182,  who  shall  have 
reached   the  age   of  twenty-one 
years  after  the  first  day  of  Au- 
gust, nineteen  hundred  and  two,   ' 
or  who  shall  prove  to  the  reason- 
able  satisfaction    of   the    board 
that,  by  reason  of  physical  dis- 
ability or    unavoidable    absence 
from  the  county,  they  had  no  op- 
portunity to  register  prior  to  the 
first  day  of  August,  nineteen  hun- 
dred and  two,  and  they  shall  not 
cm  such  days  register  any  other 
persons.     When  there  are  two  or 
more  courthouses  in  a  county,  the 
registrars  may  sit  during  such 
two  days  at  the  courthouse  they 
may  select,   but  shall   give   ten 
days*  notice,  by  bills  posted  at 
each  of  the  courthouses,  desig- 
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naling  the  courthouse  at  which 
they  will  sit. 

Fourth — The  board  of  regis- 
trars shall  hold  sessions  at  the 
courthouse  of  their  respective 
counties  during  the  entire  third 
week  in  November,  nineteen  hun- 
dred and  two,  and  for  six  work- 
ing days  next  prior  to  the  twen- 
tieth day  of  December,  nineteen 
hundred  and  two,  during  which 
sessions  they  shall  register  all 
persons  applying  who  possess  the 
qualifications  prescribed  in  sec- 
tion 180  of  this  constitution,  and 
who  shall  not  be  disqualified  un- 
der section  182.  In  counties 
where  there  are  two  or  more 
courthouses  the  board  of  regis- 
trars shall  divide  the  time  equally 
between  them.  The  board  of  reg- 
istrars shall  give  notice  of  the  % 
time  and  place  of  such  sessions 
by  posting  notices  at  each  court- 
house in  their  respective  coun- 
ties, and  at  each  voting  place  and 
at  three  other  public  places  in  the 
county,  and  by  publication  once 
a  week  for  two  consecutive  weeks 
in  a  newspaper,  if  one  be  pub- 
lished in  the  county;  such  notices 
to  be  posted  and  such  publica- 
tions to  be  commenced  as  early  as 
practicable  in  the  first  week  of 
November,  nineteen  hundred  and 
two.  Failure  on  the  part  of  the 
registrars  to  conform  to  the  pro- 
visions of  this  article  as  to  the 
giving  of  the  required  notices 
shall  not  invalidate  any  registra- 
tion made  by  them. 

Fifth— The  board  of  registrars 
shall  have  power  to  examine,  un- 
der oath  or  affirmation,  all  appli- 
cants for  registration,  and  to  take 
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testimony  touching  the  qualifica- 
tions of  such  applicants.  Each 
member  of  such  board  is  author- 
ized to  administer  the  oath  to  be 
taken  by  the  applicants  and  wit- 
nesses, which  shall  be  in  the  fol- 
lowing form,  and  subscribed  by 
the  person  making  it,  and  pre- 
served by  the  board,  namely:  "I 
solemnly  swear  (or  affirm)  that 
in  the  matter  of  the  application 

of for  registration 

as  an  elector,  I  will  speak  the 
truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  so  help  me  God.* f 
Any  person  who  upon  such  exam- 
ination makes  any  willfully  false 
statement  in  reference  to  any  ma- 
terial matter  touching  the  qualifi- 
cation of  any  applicant  for  regis- 
tration shall  be  guilty  of  perjury, 
and  upon  conviction  thereof,  shall 
be  imprisoned  in  the  penitentiary 
for  not  less  than  one  nor  more 
than  five  years. 

Sixth — The  action  of  the  ma- 
jority of  the  board  of  registrars 
shall  be  the  action  of  the  board, 
and  a  majority  of  the  board  shall 
constitute  a  quorum  for  the  trans- 
action of  all  business.  Any  per- 
son to  whom  registration  is  de- 
nied shall  have  the  right  of  ap- 
peal, without  giving  security  for 
costs,  within  thirty  days  after 
snch  denial,  by  filing  a  petition  in 
the  circuit  court  or  court  of  like 
jurisdiction  held  for  the  county 
in  which  he  seeks  to  register,  to 
have  his  qualifications  as  an 
elector  determined.  Upon  the 
filing  of  the  petition  the  clerk  of 
the  court  shall  give  notice  thereof 
to  any  solicitor  authorized  to 
represent  the  state  in  said  county, 
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whose  duty  it  shall  be  to  appear 
and  defend  against  the  petition 
on  behalf  of  the  state.  Upon 
such  trial  the  court  shall  charge 
the  jury  only  as  to  what  consti- 
tuted the  qualifications  that  enti- 
tled the  applicant  to  become  an 
elector  at  the  time  he  applied  for 
registration,  and  the  jury  shall 
determine  the  weight  and  effect 
of  the  evidence  and  return  a  ver- 
dict. From  the  judgment  ren- 
dered an  appeal  will  lie  to  the 
supreme  court  in  favor  of  the  pe- 
titioner, to  be  taken  within  thirty  # 
days.  Final  judgment  in  favor 
of  the  petitioner  shall  entitle  him 
to  registration  as  of  the  date  of 
his  application  to  the  registrars. 

Seventh  —  The  secretary  of 
state  shall,  at  the  expense  of  the 
state,  have  prepared  and  shall 
furnish  to  the  registrars  and 
judges  of  probate  of  the  several 
counties,  a  sufficient  number  of 
registration  books  and  of  blank 
forms  of  the  oath,  certificates  of 
registration  and  notices  required 
to  be  given  by  the  registrars. 
The  cost  of  the  publication  in 
newspapers  of  the  notices  re- 
quired to  be  given  by  the  regis- 
trars shall  be  paid  by  the  state, 
the  bills  therefor  to  be  rendered 
to  the  secretary  of  state  and  ap- 
proved by  him. 

Eighth— Any  person  who  reg- 
isters for  another,  or  who  regis- 
ters more  than  once,  and  any  reg- 
istrar who  enters  the  name  of  any 
person  on  the  list  of  registered 
voters,  without  such  person  hav- 
ing made  application  in  person 
under  oath  on  a  form  provided 
for  that  purpose,  or  who  know- 
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ingly  registers  any  person  more 
than  once,  or  who  knowingly  en- 
ters a  name  upon  the  registration 
list  as  the  name  of  a  voter,  with- 
out any  one  of  that  name  apply- 
ing to  register,  shall  be  guilty  of 
a  felony,  and  upon  conviction 
thereof  shall  be  imprisoned  in  the 
penitentiary  for  not  less  than  one 
nor  more  than  five  years. 

Sec.  187.  The  board  of  regis- 
trars in  each  county  shall,  on  or 
before  the  first  day  of  February, 
nineteen  hundred  and  three,  or  as 
soon  thereafter  as  practicable, 
file  in  the  office  of  the  judge  of 
probate  in  their  county,  a  com- 
plete list  sworn  to  by  them  of  all 
persons  registered  in  their 
county,  showing  the  age  of  such 
persons  so  registered,  with  the 
precinct  or  ward  in  which  each 
of  such  persons  resides  set  oppo- 
site the  name  of  such  persons, 
and  shall  also  file  a  like  list  in  the 
office  of  the  secretary  of  state. 
The  judge  of  probate  shall,  on  or 
before  the  first  day  of  March, 
nineteen  hundred  and  three,  or  as 
soon  thereafter  as  practicable, 
cause  to  be  made  from  such  list  in 
duplicate,  in  the  books  furnished 
by  the  secretary  of  state,  an  al- 
phabetical list  by  precincts  of  the 
persons  shown  by  the  list  of  the 
registrars  to  have  been  registered 
in  the  county,  and  shall  file  one 
of  such  alphabetical  lists  in  the 
office  of  the  secretary  of' state; 
for  which  services  by  the  judges 
of  probate  compensation  shall  be 
provided  by  the  legislature.  The 
judges  of  probate  shall  keep  both 
the  original  list  filed  by  the  regis- 
trars and   the  alphabetical  list 
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made  therefrom  as  records  in  the 
office  of  the  judge  of  probate  of 
the  county  (a).  Unless  he  shall 
become  disqualified  under  the 
provisions  of  this  article,  any  one 
who  shall  register  prior  to  the 
first  day  of  January,  nineteen 
hundred  and  three,  shall  remain 
an  elector  during  life,  and  shall 
not  be  required  to  register  again 
unless  he  changes  his  residence, 
in  which  event  he  may  register 
again  on  production  of  his  cer- 
tificate. The  certificate  of  the 
registrars  or  of  the  judge  of  pro- 
bate or  of  the  secretary  of  state 
shall  be  sufficient  evidence  to  es- 
tablish the  fact  of  such  life  regis- 
tration. Such  certificate  shall  be 
issued  free  of  charge  to  the 
elector,  and  the  legislature  shall 
provide  by  law  for  the  renewal 
of  such  certificate  when  lost,  mu- 
tilated, or  destroyed. 

Sec.  188.  From  and  after  the 
first  day  of  January,  nineteen 
hundred  and  three,  any  applicant 
for  registration  may  be  required 
to  state  under  oath,  to  be  admin- 
istered by  the  registrar  or  by  any 
person  authorized  by  law  to  ad- 
minister oaths,  where  he  lived 
dijring  the  five  years  next  preced- 
ing the  time  at  which  he  applies 
to  register,  and  the  name  or 
names  by  which  he  was  known 
during  that  period,  and  the  name 
of  his  employer  or  employers,  if 
any,  during  such  period.  .  Any 
applicant  for  registration  who 
refuses  to  state  such  facts,  or  any 
of  them,  shall  not  be  entitled  to 
register,  and  any  person  so  offer- 

(a)  Acts  1903,  p.  56,  compensation  for. 
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ing  to  register,  who  willfully 
makes  a  false  statement  in  regard 
to  such  matters  or  any  of  them, 
shall  be  guilty  of  perjury,  and 
upon  conviction  thereof  shall  be 
imprisoned  in  the  penitentiary 
for  not  less  than  one  nor  more 
than  five  years. 

Sec.  189.  In  the  trial  of  any 
contested  election,  and  in  pro- 
ceedings to  investigate  any  elec- 
tion, and  in  criminal  prosecutions 
for  violations  of  the  election 
laws,  no  person  other  than  a  de- 
fendant in  such  criminal  prosecu- 
tions shall  be  allowed  to  with- 
hold his  testimony  on  the  ground 
that  he  may  criminate  himself  or 
subject  himself  to  public  infamy; 
but  snch  person  shall  not  be  pros- 
ecuted for  any  offense  arising  out 
of  the  transactions  concerning 
which  he  testified,  but  may  be 
prosecuted  for  perjury  commit- 
ted on  such  examination. 

Sec.  190.  The  legislature  shall 
pass  laws  not  inconsistent  with 
this  constitution  to  regulate  and 
govern  elections,  (a)  and  all  such 
laws  shall  be  uniform  throughout 
the  state;  and  shall  provide  by 
lawforthe  manner  of  holding  elic- 
tions  and  of  ascertaining  the  re- 
sult of  the  same,  and  shall  provide 
general  registration  laws  not  in- 
consistent with  the  provisions  of 
this  article  for  the  registration  of 
all  qualified  electors  from  and 
after  the  first  day  of  January, 
nineteen  hundred  and  three.    The 
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Sec.  5.  The  general  assembly 
shall  pass  laws,  not  inconsistent 
with  this  constitution,  to  regulate 
and  govern  elections  in  this  state, 
and  all  such  laws  shall  be  uni- 
form throughout  the  state.  The 
general  assembly  may,  when  nec- 
essary, provide  by  law  for  the 
registration  of  electors  through- 
out the  state,  or  in  any  incorpo- 
rated city  or  town  thereof,  and 
when  it  is  so  provided,  no  person 
shall  vote  at  any  election  unless 
he  shall  have  registered  as  re- 
quired by  law. 


(a)  Acts  1903,  p.  438. 

[Sec  190.]— 

Statutory  provision  requiring  ballots 
to  be  numbered  is  not  mandatory;    may 


be  counted  though  not  numbered. — 
Montgomery  v.  Henry,  144  Ala.  629  (39 
So.  507. 

Court  could  decline  to  pass  upon  the 
question  whether  this  section  or  article 
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legislature  shall  also  make  pro- 
vision by  law,  not  inconsistent 
with  this  article,  for  the  regula- 
tion of  primary  elections,  (a)  and 
for  punishing  frauds  at  the  same, 
but  shall  not  make  primary  elec- 
tions compulsory.  The  legisla- 
ture shall  by  law  provide  for 
purging  the  registration  list  of 
the. names  of  those  who  die,  be- 
come insane,  or  convicted  of 
crime,  or  otherwise  disqualified 
as  electors  under  the  provisions 
of  this  constitution,  and  of  any 
names  which  may  have  been 
fraudulently  entered  on  such  list 
by  the  registrars;  provided,  that 
a  trial  by  jury  may  be  had  on  the 
demand  of  any  person  whose 
name  is  proposed  to  be  stricken 
from  the  list. 

Sec.  191.  It  shall  be  the  duty  of 
the  legislature  to  pass  adequate 
laws  giving  protection  against 
the  evils  arising  from  the  use  of 
intoxicating  liquors  at  all  elec- 
tions. 

Sec.  192.  Electors  shall  in  all 
cases,  except  treason,  felony,  or 
breach  of  the  peace,  be  privileged 
from  arrest  during  their  attend- 
ance at  elections,  or  while  going 
to  or  returning  therefrom. 

Sec.  193.  Returns  of  elections 
for  members  of  the   legislature 


Sec.  6.  It  shall  be  the  duty  of 
the  general  assembly  to  pass  ade- 
quate laws  giving  protection 
against  the  evils  arising  from  the 
use  of  intoxicating  liquors  at  all 
elections. 

Sec.  4.  Electors  shall  in  all 
cases,  except  treason,  felony,  or 
breach  of  the  peace,  be  privileged 
from  arrest  during  their  attend- 
ai*ce  at  elections,  or  while  going 
to  or  returning  therefrom. 

Sec.  7.  Returns  of  elections  for 
all  civil  officers  who  are  to   be 


of  the  Constitution  was  in  violation  of 
the  fourteenth  and  fifteenth  amendments 
in  an  action  against  registrars  for  fail- 
ure to  register  plaintiff.  For  the  reason 
assigned  plaintiff  could  not  succeed  in 
his  action  in  either  event.  If  it  is  void 
he  could  not  succeed,  and  if  valid  he 
would  be  in  no  better  condition. — Giles 
v.  Teasley,  136  Ala.  164  ( Affirmed  on 
appeal  to  supreme  court  of  U.  S.  MSS.) 


Does  not  apply  to  elections  for  re- 
moval of  courthouse. — State,  ex  rel.  Por- 
ter v.  Crook,  126  Ala.  600. 

An  act  providing  that  election  for  a 
vote  of  electors  to  determine  the  loca- 
tion of  courthouse,  which  is  not  in  ac- 
cordance with  general  election  laws  is 
not  a  violation  of  this  provision. — State, 
ex  rel.  Porter  v.  Crook,  126  Ala.  600. 

(a)  Acts  1903,  p.  356. 


CONSTITUTIONS  OP   ALABAMA. 
Suffrage  and  Elections. 
1901.— Sections  194-196.  1875.— Article  Vm. 


145 


and  for  all  civil  officers  who  are 
to  be  commissioned  by  the  gov- 
ernor, except  the  attorney-gen- 
eral, state  auditor,  secretary  of 
state,  state  treasurer,  superin- 
tendent of  education,  and  com- 
missioner of  agriculture  and  in- 
dustries, shall  be  made  to  the  sec- 
retary of  state. 

Sec.  194.  The  poll  tax  men- 
tioned in  this  article  shall  be  one 
dollar  and  fifty  cents  upon  each 
male  inhabitant  of  the  state,  over 
the  age  of  twenty-one  years,  and 
under  the  age  of  forty-five  years, 
who  would  not  now  be  exempt  by 
law;  but  the  legislature  is  author- 
ized to  increase  the  maximum  age 
fixed  in  this  section  to  not  more 
than  sixty  years.  Such  poll  tax 
shall  become  due  and  payable  on 
the  first  day  of  October  in  each 
year,  and  become  delinquent  on 
the  first  day  of  the  next  succeed- 
ing February,  but  no  legal  pro- 
cess, nor  any  fee  of  commission 
shall  be  allowed  for  the  collection 
thereof.  The  tax  collector  shall 
make  returns  of  poll  tax  collec- 
tions separate  from  other  collec- 
tions. 

Sec.  195.  Any  person  who  shall 
pay  the  poll  tax  of  another,  or  ad- 
vance him  money  for  that  pur- 
pose in  order  to  influence  his 
vote,  shall  be  guilty  of  bribery, 
and  upon  conviction  therefor 
shall  be  imprisoned  in  the  peni- 
tentiary for  not  less  than  one  nor 
more  than  five  years. 

Sec.  196.  If  any  section  or  sub- 
division of  this  article  shall,  for 
any  reason,  be  or  be  held  by  any 
court  of  competent  jurisdiction 
and  of  final  resort  to  be  invalid, 

10-AO-VOL.  Ill 


commissioned  by  the  governor, 
except  secretary  of  state,  state 
auditor,  state  treasurer,  and  at- 
torney-general, and  for  members 
of  the  general  assembly,  shall  be 
made  to  the  secretary  of  state. 
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inoperative,  or  void,  the  residue 
of  this  article  shall  not  be  thereby 
invalidated  or  affected. 


AETICLE   IX. 

REPRESENTATION. 

Sec.  197.  The  whole  number  of 
senators  shall  be  not  less  than 
one -fourth  or  -more  than  one- 
third  of  the  whole  number  of  rep- 
resentatives. 

Sec.  198.*  The  house  of  repre- 
sentatives shall  consist  of  not 
more  than  one  hundred  and  five 
members,  unless  new  counties 
shall  be  created,  in  which  event 
each  new  county  shall  be  entitled 
to  one  representative.  The  mem- 
bers of  the  house  of  representa- 
tives shall  be  apportioned  by  the 
legislature  among  the  several 
counties  of  the  state,  according 
to  the  number  of  inhabitants  in 
them,  respectively,  as  ascertained 
by  the '  decennial  census  of  the 
United  States,  which  apportion- 
ment, when  made,  shall  not  be 
subject  to  alteration  until  the 
next  session  of  the  legislature 
after  the  next  decennial  census  of 
the  United  States  shall  have  been 
taken. 

Sec.  199.  It  shall  be  the  duty 
of  the  legislature  at  its  first  ses- 
sion after  the  taking  of  the  decen- 
nial census  of  the  United  States 
in  the  year  nineteen  hundred  and 
ten,  and  after  each  subsequent 
decennial  census,  to  fix  by  law 
the  number  of  representatives 
and  apportion  them  among  the 
several  counties  of  the  state,  ac- 
cording to  the  number  of  inhab- 
itants in  them,  respectively;  pro- 
vided, that  each  county  shall  be 


AETICLE  IX. 

REPRESENTATION. 

Sec.  1.  The  whole  number  of 
senators  shall  be  not  less  than 
one-fourth  or  more  than  one-third 
the  whole  number  of  representa- 
tives. 

Sec.  2.  The  house  of  represen- 
tatives shall  consist  of  not  more 
than  one  hundred  members,  who 
shall  be  apportioned  by  the  gen- 
eral assembly  among  the  several 
counties  of  the  state,  according 
to  the  number  of  inhabitants  in 
them,  respectively,  as  ascertained 
by  the  decennial  census  of  the 
United  States  for  the  year  eigh- 
teen hundred  and  eighty;  which 
apportionment,  when  made,  shall 
not  be  subject  to  alteration  until 
the  first  session  of  the  general  as- 
sembly after  the  next  decennial 
census  of  the  United  States  shall 
have  been  taken. 


Sec.  3.  It  shall  be  the  duty  of 
the  general  assembly,  at  its  first 
session  after  the  taking  of  the 
decennial  census  of  the  United 
States  in  the  year  eighteen  hun- 
dred and  eighty,  and  after  each 
subsequent  decennial  census,  to 
fix  by  law  the  number  of  repre- 
sentatives, and  apportion  them 
among  the  several  counties  of  the 
state;  provided,  that  each  county 
shall  be  entitled  to  at  least  one 
representative. 
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entitled  to  at  least  one  represen- 
tative. 
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Sec.  200.  It  shall  be  the  duty  of 
the  legislature  at  its  first  session 
after  taking  of  the  decennial  cen- 
sus of  the  United  States  in  the 
year  nineteen  hundred  and  ten, 
and  after  each  subsequent  decen- 
nial census,  to  fix  by  law  the  num- 
ber of  senators,  and  to  divide  the 
state  into  as  many  senatorial  dis- 
tricts as  there  are  senators,  which 
districts  shall  be  as  nearly  equal 
to  each  other  in  the  number  of  in- 
habitants as  may  be,  and  each 
shall  be  entitled  to  one  senator, 
and  no  more;  and  such  districts, 
when  formed,  shall  not  be 
changed  until  the  next  apportion 
ing  session  of  the  legislature, 
after  the  next  decennial  census  of 
the  United  States  shall  have  been 
taken;  provided,  that  counties 
created  after  the  next  preceding 
apportioning  session  of  the  legis- 
lature may  be  attached  to  sena- 
torial districts.  No  county  shall 
be  divided  between  two  districts, 
and  no  district  shall  be  made  up 
of  two  or  more  counties  not  con- 
tiguous to  each  other. 

Sec.  201.  Should  any  decennial 
census  of  the  United  States  not 
be  taken,  or  if  when  taken,  the 
same,  as  to  this  state,  be  not  full 
and  satisfactory,  the  legislature 
shall  have  the  power  at  its  first 
session  after  the  time  shall  have 
elapsed  for  the  taking  of  said 
census,  to  provide  for  an  enumer- 
ation of  all  the  inhabitants  of  this 
state,  upon  which  it  shall  be  the 
duty  of  the  legislature  to  make 
the  apportionment  of  representa- 


Sec.  4.  It  shall  be  the  duty  of 
the  general  assembly,  at  its  first 
session  after  the  taking  of  the 
decenial  census  of  the  United 
States  in  the  year  eighteen  hun- 
dred and  eighty,  and  after  each 
subsequent  decennial  census,  to 
fix  by  law  the  number  of  senators, 
and  to  divide  the  state  into  as 
many  senatorial  districts  as  there 
are  senators,  which  districts. shall 
be  as  nearly  equal  to  each  other 
in  the  number  of  inhabitants  as 
may  be,  and  each  shall  be  enti- 
tled to  one  senator,  and  no  more; 
and  which  districts,  when  formed, 
shall  not  be  changed  until  the 
next  apportioning  session  of  the 
general  assembly  after  the  next 
decennial  census  of  the  United 
States  shall  have  been  taken.  No 
county  shall  be  divided  between 
two  districts,  and  no  district  shall 
be  made  of  two  or  more  counties 
not  contiguous  to  each  other. 


Sec.  5.  Should  the  decennial 
census  of  the  United  States,  from 
any  cause,  not  be  taken,  or  if, 
when  taken,  the  same  as  to  this 
state  is  not  full  and  satisfactory, 
the  general  assembly  shall  have 
power,  at  its  first  session  after 
the  time  shall  have  elapsed  for 
the  taking  of  said  census,  to  pro- 
vide for  an  enumeration  of  all 
the  inhabitants  of  this  state,  and 
once  in  each  ten  years  thereafter, 
upon  which  it  shall  be  the  duty  of 
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tives  and  senators  as  provided  for 
in  this  article. 


Sec.  202.  Until  the  legislature 
shall  make  an  apportionment  of 
representatives  among  the  sev- 
eral counties,  as  provided  in  the 
preceding  section,  the  counties 
of  Autauga,  Baldwin,  Bibb, 
Blount,  Cherokee,  Chilton,  Choc- 
taw, Clay,  Cleburne,  Coffee,  Col- 
bert, Conecuh,  Coosa,  Covington, 
Crenshaw,  Cullman,  Dale,  De- 
Kalb,  Escambia,  Fayette,  Frank- 
lin, Geneva,  Greene,  Lamar,  Law- 
rence, Limestone,  Macon,  Marion, 
Marshal],  Monroe,  Pickens,  Ran- 
dolph,  St.  Clair,  Shelby  Washing- 
ton, and  Winston,  shall  each  have 
one  representative;  the  counties 
of  Barbour,  Bullock,  Butler,  Cal- 
houn, Chambers,  Clarke,  Elmore, 
Etowah,  Hale,  Henry,  Jackson, 
Lauderdale,  Lee,  Lowndes,  Mad- 
ison, Marengo,  Morgan,  Perry, 
Pike,  Russell,  Sumter,  Talladega, 
Tallapoosa,  Tuscaloosa,  Walker, 
and  Wilcox,  shall  each  have  two 
representatives;  the  counties  of 
Dallas  and  Mobile  shall  each  have 
three  representatives;  the  county 
of  Montgomery  shall  have  four 
representatives;  and  the  county 
of  Jefferson  shall  have  seven  rep- 
resentatives. 

Sec.  203.  Until  the  legislature 
shall  divide  the  state  into  senato- 
rial districts,  as  herein  provided, 
the  senatorial  districts  shall  be  as 
follows: 

First  district,  Lauderdale  and 
Limestone;  second  district,  Law- 
rence and  Morgan;  third  district, 


1875.— Article  DC 

the  general  assembly  to  make  the 
apportionment  of  representatives 
and  senators,  as  provided  in  this 
article. 

Sec.  6.  Until  the  general  assem- 
bly shall  make  an  apportionment 
of  representatives  among  the  sev- 
eral counties,  after  the  first  de- 
cennial census  of  the  United 
States,  as  herein  provided,  the 
counties  of  Autauga,  Baldwin, 
Bibb,  Blount,  Calhoun,  Chilton, 
Cherokee,  Choctaw,  Clark,  Clay, 
Cleburne,  Coffee,  Colbert,  Cone- 
cuh, Coosa,  Covington,  Crenshaw, 
Dale,  DeKalb,  Elmore,  Etowah, 
Escambia,  Fayette,  Franklin,  Ge- 
neva, Henry,  Lauderdale,  Marion, 
Morgan,  Monroe,  Marshall,  Ran- 
dolph, Sanford,  Shelby,  St.  Clair, 
Walker,  Washington,  and  Win- 
ston shall  each  have  one  repre- 
sentative; the  counties  of  Bar- 
bour, Bullock,  Butler,  Chambers, 
Greene,  Hale,  Jackson,  Jefferson, 
Limestone,  Lawrence,  Lowndes, 
Lee,  Macon,  Marengo,  Perry, 
Pickens,  Pike,  Russell,  Sumter, 
Talladega,  •  Tallapoosa,  Tusca- 
loosa, and  Wilcox  shall  have 
each  two  representatives;  the 
county  of  Madison  shall  have 
three  representatives;  the  coun- 
ties of  Dallas  and  Montgomery 
shall  have  each  four  representa- 
tives; and  the  county  of  Mobile 
shall  have  five  representatives. 

Sec.  7.  Until  the  general  assem- 
bly shall  divide  the  state  into 
senatorial  districts,  as  herein 
provided,  the  senatorial  districts 
shall  be  as  follows: 

First  district,  Lauderdale  and 
Limestone;  second  district,  Col- 
bert and  Lawrence;  third  district, 
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Blount,  Cullman,  and  Winston; 
fourth  district,  Madison;  fifth 
district,  Jackson  and  Marshall; 
sixth  district,  Etowah  and  St. 
t  Clair;  seventh  district,  Calhoun; 
eighth  district,  Talladega;  ninth 
district,  Chambers  and  Eandolph; 
tenth  district,  Tallapoosa  and  El- 
more; eleventh  district,  Tusca- 
loosa; twelfth  district,  Fayette, 
Lamar,  and  Walker;  thirteenth 
district,  Jefferson;  fourteenth 
district,  Pickens  and  Sumter;  fif- 
teenth district,  Autauga,  Chilton, 
and  Shelby;  sixteenth  district, 
Lowndes;  seventeenth  district, 
Butler,  Conecuh,  and  Covington; 
eighteenth  district,  Bibb  and 
Perry;  nineteenth  district,  Choc- 
taw, Clarke,  and  Washington; 
twentieth  district,  Marengo; 
twenty-first  district,  Baldwin,  Es- 
cambia, and  Monroe;  twenty-sec- 
ond district, Wilcox;  twenty-third 
district,  Dale  and  Geneva;  twenty- 
fourth  district,  Barbour;  twenty- 
fifth  district,  Coffee,  Crenshaw, 
and  Pike;  twenty-sixth  district, 
Bullock  and  Macon;  twenty- 
seventh  district,  Lee  and  Bussell; 
twenty-eighth  district,  Montgom- 
ery; twenty-ninth  district,  Cher- 
okee and  DeKalb;  thirtieth  dis- 
trict, Dallas;  thirty-first  district, 
Colbert,  Franklin,  and  Marion; 
thirty-second  district,  Greene 
and  Hale;  thirty-third  district, 
Mobile;  thirty-fourth  district, 
Cleburne,  Clay,  and  Coosa;  thir- 
ty-fifth district,  Henry. 

AETICLE  X. 

EXEMPTIONS. 

Section  204.  The  personal  prop- 


Morgan,  Winston,  and  Blount; 
fourth  district,  Madison;  fifth 
district,  Marshall,  Jackson,  and 
DeKalb ;  sixth  district,  Cherokee, 
Etowah,  and  St.  Clair;  seventh 
district,  Calhoun  and  Cleburne; 
eighth  district,  Talladega  and 
Clay;  ninth  district,  Eandolph 
and  Chambers;  tenth  district, 
Macon  and  Tallapoosa;  eleventh 
district,  Bibb  and  Tuscaloosa; 
twelfth  district,  Franklin,  Mar- 
ion, Fayette,  and  Sanford;  thir- 
teenth district,  Walker,  Jeffer- 
son, and  Shelby;  fourteenth 
district,  Greene  and  Pickens;  fif- 
teenth district,  Coosa,  Elmore,  and 
Chilton;  sixteenth  district,  Lown- 
des and  Autauga;  seventeenth 
district,  Butler  and  Conecuh; 
eighteenth  district,  Perry;  nine- 
teenth district,  Choctaw,  Clark, 
and  Washington;  twentieth  dis- 
trict, Marengo;  twenty-first  dis- 
trict, Monroe,  Escambia,  and 
Baldwin;  twenty-second  district, 
Wilcox;  twenty-third  district, 
Henry,  Coffee,  Dale,  Geneva; 
twenty-fourth  district,  Barbour; 
twenty-fifth  district,  Pike,  Cren- 
shaw, and  Covington;  twenty- 
sixth  district,  Bullock;  twenty- 
seventh  district,  Lee;  twenty- 
eighth  district,  Montgomery; 
twenty-ninth  district,  Bussell; 
thirtieth  district,  Dallas;  thirty- 
first  district,  Sumter;  thirty-sec- 
ond district,  Hale;  thirty-third 
district,  Mobile. 

AETICLE  X.      - 

EXEMPTED  PROPERTY. 

Section  1.    The  personal  prop- 


lSee.  204.]— 

Mint  be   liberally   construed. — Webb 


v.  Edwards,  46  Ala.  17;  Fearn  v.  Ward, 
65  Ala.  33. 
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erty  of  any  resident  of  this  state 
to  the  value  of  one  thousand  dol- 
lars, to  be  selected  by  such  resi- 
dent, shall  be  exempt  from  sale 
or  execution,  or  other  process  of 
any  court,  issued  for  the  collec- 
tion of  any  debt  contracted  since 
the  thirteenth  day  of  July,  eigh- 


1875.— Article  X. 

erty  of  any  resident  of  this  state, 
to  the  value  of  one  thousand 
dollars,  to  be  selected  by  such 
resident,  shall  be  exempted  from 
sale  on  execution,  or  other  pro- 
cess of  any  cburt,  issued  for  the 
collection  of  any  debt  contracted 
since  the  thirteenth  day  of  July, 


The  right  of  selection  belongs  to  the 
debtor  and  is  beyond  the  reach  of  legis- 
lative or  judicial  restraint  before  sale. — 
Bray  v.  Laird,  44  Ala.  295;  Brewer  v. 
Granger,  45  Ala.  580;  Webb  v.  Edwards, 
46  Ala.  17;  Ala.  Conference  v.  \Vaughan, 
54  Ala.  443;  Williamson  v.  Harris,  57 
Ala.  40;  Enzor  v.  Hurt,  76  Ala.  595. 

A  mere  personal  privilege  to  be  exer- 
cised or  not  at  the  option  of  the  debtor. 
— Graham  v.  Walker,  10  Ala.  370;  Ross 
v.  Hannah,  18  Ala.  125;  Bell  v.  Davis, 
42  Ala.  460;  Brown  v.  Lietch,  60  'Ala. 
313;  Sherry  v.  Brown,  66  Ala.  51;  Ran- 
dolph v.  Little,  62  Ala.  396;  Patillo  v. 
Taylor,  83  Ala.  230;  Stanley  v.  Ehrman, 
83  Ala.  215;  Motley  v.  Jones,  98  Ala. 
443;  Kennedy  v.  Bank,  107  Ala.  170. 

The  claim  must  show  that  the  debt 
was  contracted  since  the  ordination  and 
enactment  of  the  exemption  laws. — Ran- 
dolph v.  Little,  62  Ala.  396;  Young  v. 
Hubbard,  102  Ala.  373;  Ely  v.  Blacker, 
112  Ala.  311. 

As  between  debtor  and  creditor  the 
right  depends  on  the  law  existing  at  the 
creation  of  the  debt. — Ala.  Conference  v. 
Vaughan,  54  Ala.  443;  Wilson  v.  Brown, 
58  Ala.  62;  Nelson  v.  McCrary,  60  Ala. 
301;  Blum  v.  Carter,  63  Ala.  235;  Fearn 
v.  Ward,  65  Ala.  33;  Giddens  v.  Will- 
iamson, 65  Ala.  439;  Carlisle  v.  God- 
win, 68  Ala.  137;  Keel  v.  Larkin,  72  Ala. 
493;  Cochran  v.  Miller,  74  Ala.  50; 
Park  v.  Spencer,  75  Ala.  49. 

"Personal  property"  is  used  in  its 
largest  sense,  and  includes  choses  in 
action,  money,  or  any  other  personal 
property. — Webb  v.  Edwards,  46  Ala. 
17;  Dane  v.  Loomis,  51  Ala.  487;  Will- 
iamson v.  Harris,  57  Ala.  40;  Alley  v. 
Daniel,  75  Ala.  403;  Enzor  v.  Hurt,  76 
Ala.  595;  Kennedy  v.  Smith,  99  Ala.  83. 

Residence  within  the  state  essential. — 
Auerbach  v.  Pritchett,  58  Ala.  451;.Tal- 
madge  v.  Talmadge,  66  Ala.  199;  Mc- 
Crary v.  Chase,  71  Ala.  540. 


A  resident  need  not  have  a  family  to 
be  entitled. — Webb  v.  Edwards,  46 
Ala.  17. 

May  be  claimed  by  a  married  woman. 
— Bender  v.  Meyer,  55  Ala.  576;  Scheuss- 
ler  v.  Wilson,  56  Ala.  516. 

Doubtful  whether  an  absconding 
debtor  entitled. — McBrayer  v.  Dillard, 
49  Ala.  174. 

•  Neither  a  partnership,  nor  the  part- 
ners during  the  continuance  of  the  rela- 
tion, can  claim  individual  exemption 
in  partnership  property  levied  on  for 
partnership  debt. — Giovanni  v.  First 
Nat '1  Bank,  55  Ala.  305  (overruling 
Howard  v.  Jones,  50  Ala.  67;  Dunklin 
v.  Kimball,  50  Ala.  251;  Giovanni  v. 
First  Nat'l  Bank,  51  Ala.  177);  Terrell 
v.  Hurst,  76  Ala.  588;  Levy  v.  Williams, 
79  Ala.  171;  Schlapback  v.  Long,  90  Ala. 
525;  Aiken  v.  Steiner,  98  Ala.  355. 

Costs  in  a  civil  suit  ex  contractu  is  a 
debt  against  which  exemption  may  be 
claimed. — Clingman  v.  Kemp,  57  Ala. 
195. 

May  not  be  claimed  against  judgment 
for  a  penalty  imposed  by  statute. — 
Williams  v.  Bowden,  69  Ala.  433. 

Nor  against  lien  on  personal  property 
created  by  contract  to  secure  a  debt. — 
Brown  v.  Coats,  56  Ala.  439. 

Nor  against  statutory  lien  for  rent. — 
Ex  parte  Barnes,  84  Ala.  540. 

Nor  against  claim  by  state  for  defal- 
cation.— Vincent  v.  State,  74  Ala.    274. 

Nor  against  judgment  for  tort. — Mere- 
dith v.  Holmes,  68  Ala.  190;  Vincent  v. 
State,  74  Ala.  274;  Wright  v.  Jones,  103 
Ala.  539. 

Nor  by  executor  against  liability  for 
a  devastavit. — Dangaix  v.  Lunsford,  112 
Ala.  403. 

Nor  against  judgment  for  damages  in 
detinue. — Stuckey  v.  McKibbon,  92 
Ala.  622  (limiting  Clingman  v.  Kemp, 
57   Ala.   195). 

Double  exemption  not  allowed;    when 
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teen  hundred  and  sixty-eight  or 
after  the  ratification  of  this  con- 
stitution. 
\  Sec.  205.  Every  homestead, 
not  exceeding  eighty  acres,  and 
the  dwelling  and  appurtenances 
thereon,  to  be  selected  by  the 
owner  thereof,  and  not  in  any 
city,  town,  or  village,  or  in  lieu 
thereof,  at  the  option  of  the 
owner,  any  lot  in  a  city,  town,  x>r 
village,  with  the  dwelling  and  ap- 
purtenances thereon  owned  and 
occupied  by  any  resident  of  this 
state,  and  not  exceeding  the 
value  of  two  thousand  dollars, 
shall  be  exempt  from  sale  on  exe- 
cution or  any  other  process  from 
a  court;  for  any  debt  contracted 
since  the  thirteenth  day  of  July, 


eighteen  hundred  and  sixty-eight, 
or  after  the  ratification  of  this 
constitution. 

Sec.  2.  Every  homestead,  not 
exceeding  eighty  acres,  and 
the  dwelling  and  appurtenances 
thereon,  to  be  selected  by  the 
owner  thereof,  and  not  in  any 
city,  town,  or  village,  or  in  lieu 
thereof,  at  the  option  of  the 
owner,  any  lot  in  the  city,  town, 
or  village,  with  the  dwelling  and 
appurtenances  thereon,  owned 
and  occupied  by  any  resident  of 
this  state,  and  not  exceeding  the 
value  of  two  thousand  dollars, 
shall  be  exempted  from  sale  on 
execution,  or  any'  other  process 
from  a  court,  for  any  debt  con- 
tracted since  the  thirteenth  day 


'  may  be  claimed  a  second  time. — Weis  v. 
Levy,  69  Ala.  209. 

When  money  in  the  hands  of  a  gar- 
nishee is  claimed  the  claim  must  be  filed 
before  judgment  of  condemnation. — Ban- 
dolph  v.  Little,  62  Ala.  396  (overruling 
Webb  v.  Edwards,  46  Ala.  17);  Roden 
t.  Brown,  103  Ala.  324. 

[Sec  205.]— 

Legislature  may  increase  constitu- 
tional exemptions  but  may  not  diminish 
them;  self -executing. — Miller  v.  Marx, 
55  Ala.  322;  David  v.  David,  56  Ala.  49. 

Must  be  liberally  construed  in  favor 
of  the  exemption. — McGuire  v.  Van 
Pelt,  55  Ala.  344;  Webber  v.  Short,  55 
Ala.  311;  Kennedy  v.  First  Nat'l  Bank, 
107  Ala.  170. 

Limited  to  debts  contracted  after  the 
adoption  of  the  Constitution. — Miller  v. 
Marx,  55  Ala.  322;  Preiss  v.  Campbell, 
59  Ala.  635. 

Essentials  to,  and  extent  of  home- 
stead; protection  is  only  extended  to 
residents;  and  only  covers  land  owned, 
used,  and  actually  occupied,  as  a  home 
dwelling  place,  family  seat,  mansion. — 
— Koster  v.  McWilliams,  41  Ala.  302; 
McGuire  v.  Van  Pelt,  55  Ala.  344;  Mc- 
Connaughy  v.  Baxter,  55  Ala.  379; 
Chambers    v.    McPhaul,    55    Ala.     367; 


Garrett  v.  Jones,  95  Ala.  96;  Winston 
v.  Hodges,  102  Ala.  304;  Turner  v.  Tur- 
ner, 107  Ala.  465. 

Abandonment;  temporarily  leaving 
homestead. — McConnaughy  v.  Baxter, 
55  Ala.  379  (overruling  Milton  v.  An- 
drews, 45  Ala.  454);  Boyle  v.  Shulman, 
59  Ala.  566;  Stow  v.  Lillie,  63  Ala.  257; 
Scaife  v.  Argall,  74  Ala.  473;  Hines  v. 
Buncan,  79  Ala.  112;  Caldwell  v.  PoP 
lak,  91  Ala.  353;  s.  c,  94  Ala.  149;  Sides 
v.  Scharff,  99  Ala.  106;  Garrett  v.  Jones, 
95  Ala.  96;  Fuller  v.  Whitlock,  99  Ala., 
411;  Metcalf  v.  Smith,  106  Ala.  301; 
Herzfeld  v.  Beasley,  106  Ala.  447;  Black- 
man  v.  Moore-Handley  Hdw.  Co.,  106 
Ala.  458;  Turner  v.  Turner,  107  Ala. 
465. 

The  quantum  or  quality  of  the  estate 
or  interest  is  unimportant;  if  required 
conditions  prevail;  exemption  may  be 
claimed  in  leased  premises. — McGuire 
v.  Van  Pelt,  55  Ala.  344  (doubting  Piz- 
zala  v.  Campbell,  46  Ala.  35);  Webber 
v.  Short,  55  Ala.  311;  Chambers  v.  Mc- 
Phaul, 55  Ala/  367;  Watts  v.  Gordon, 
65  Ala.  546;  Tyler  v.  Jewett,  82  Ala. 
93;  Winston  v.  Hodges,  102  Ala.  304. 

But  it  is  governed  and  controlled  by 
the  law  in  force  at  the  creation  of  the 
debt.— Miller  v.  Marx,  55  Ala.  322; 
Watts  v.  Barnett,  56  Ala.  340;  Wilson 
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eighteen  hundred  and  sixty-eight, 
or  after  the  ratification  of  this 
constitution.  Such  exemption, 
however,  shall  not  extend  to  any 
mortgage  lawfully  obtained,  but 
such  mortgage  or  other  aliena- 
tion of  said  homestead  by  the 


of  July,  eighteen  hundred  and 
sixty-eight,  or  after  the  ratifica- 
tion of  this  constitution.  Such 
exemption,  however,  shall  not  ex- 
tend to  any  mortgage  lawfully 
obtained,  but  such  mortgage  or 
other  alienation  of  such  home- 


v.  Brown,  58  Ala.  62;  Horn  v.  Wiatt,  60 
Ala.  297;' Nelson  v.  McCrary,  60  Ala. 
301;  Johnson  v.  Murphy,  60  Ala.  288; 
Garner  v.  Bond,  61  Ala.  84;  Hardy  v. 
Sulzbacher,  62  Ala.  44;  Blum  v.  Carter, 
63  Ala.  235;  Smitn  v.  Cockrell,  66  Ala. 
64;  Carr  v.  Shackelford,  68  Ala.  241; 
Slaughter  v.  McBridge,  69  Ala.  510* 
Peevey  v.  Cabaniss,  70  Ala.  253;  Coch- 
ran v.  Miller,  74  Ala.  50;  DeGraffenreid 
v.  Clark,  75  Ala.  425;  Clark  v.  Spencer, 
75  Ala.  49;  Paull  v.  McLeod,  76  Ala. 
418. 

Selection;  when  necessary;  homestead 
in  several  detached  parcels  of  land.— 
Andrews  v.  Milton,  oi  Ala.  400;  Hardy 
v.  Sulzbacher,  62  Ala.  44;  DeGraffen- 
reid v.  Clark,  75  Ala.  425;  Dicus  v.  Hall, 
83  Ala.  159;  Beard  v.  Robinson,  87  Ala. 
729;  Jaffrey  v.  McGough,  88  Ala.  648; 
Alford  v.  Alford,  88  Ala.  656;  Pollock 
v.  McNeil,  100  Ala.  203;  Shubert  v. 
Winston,  95  Ala.  159;  Hodge  v.  Win- 
ston, 95  Ala.  514;  s.  c,  102  Ala.  304; 
Kennedy  v.  Bank,  107  Ala.  170;  Turner 
v.  Turner,  107  Ala.  465. 

It  is  legally  impossible  for  two  home- 
steads of  the  same  person  to  exist  at 
same  time. — Boyle  v.  Shulman,  59  Ala. 
569;  Woodstock  I.  Co.  v.  Bichardson,  94 
Ala.  629. 

The  limitation  of  two  thousand  dol- 
lars extends  to  the  country. — Miller  v. 
Marx,  55  Ala.  322.  If  proper  conditions 
concur,  a  married  woman  may  claim 
homestead  in  her  separate  estate.-*-Ben- 
der  v.  Meyer,  55  Ala.  576;  Weiner  v. 
Sterling,  61  Ala.  98;  Beard  v.  Johnson, 
87  Ala.  729. 

Fraudulent  grantor  may  claim  in  land, 
the  deed  to  which  has  been  annulled 
at  the  suit  of  creditors. — Fellows  v. 
Lewis,  65  Ala.  343;  Smith  v.  Cockrell, 
66  Ala.  64;  Kennedy  v.  BanK,  107  Ala. 
170. 

And  so,  in  land,  pending  a  direct  pro- 
ceeding to  condemn  it. — Randolph  v. 
Little,   62   Ala.  396;   Sherry  v.  Brown, 


66  Ala.  51;  Stanley  v.  Ehrman,  83  Ala. 
215;  Kennedy  v.  Bank,  107  Ala.  170. 

Cannot  be  so  asserted  as  to  disturb 
#valid  liens. — Blum  v.  Carter,  63  Ala. 
235;  Newbold  v.  Smart,  67  Ala.  326; 
Boss  v.  Perry,  105  Ala.  533. 

Meaning  of  "debts  contracted,"  can- 
not be  claimed  when  judgment  is  in 
tort. — Meredith  v.  Holmes,  68  Ala.  190; 
Williams  v.  Bowden,  69  Ala.  433;  Vin- 
cent v.  State,  74  Ala.  274;  Wright  v. 
Jones,  103  Ala.  539. 

Law  conferring  exemption  must  be 
of  force  when  it  is  claimed. — Nelson  v. 
McCrary,  60  Ala.  301;  Lovelace  v. 
Webb,  62  Ala.  271;  Clark  v.  Snod- 
grass,  66  Alia.  233. 

Alienation:  Since  the  Constitution  of 
1868  a  mortgage,  or  other  conveyance  of 
the  homestead,  without  the  voluntary 
signature  and  assent  of  the  wife,  is  in- 
operative.— Miller  v.  Marx,  55  Ala.  322; 
Peters  v.  McKinney,  56  Ala.  41;  Mc- 
Guire  v.  Van  Pelt,  55  Ala.  344;  Balkum 
v.  Wood,  58  Ala.  642;  Halso  v.  Sea- 
wright,  65  Ala.  431;  Seaman  v.  Nolen, 
68  Ala.  463;  Slaughter  v.  McBride,  69 
Ala.  510;  DeGraffenreid  v.  Clark,  75 
Ala.  425;  Alford  v.  Lehman,  76  Ala. 
526;  Watson  v.  Mansill,  76  Ala.  600; 
Crim  v.  Nelms,  78  Ala.  604;  Strauss  v. 
Harrison,  79  Ala.  324;  Moses  v.  McLain, 
82  Ala.  370;  Smith  v.  Pearce,  85  Ala. 
264;  Cox  v.  Holcomb,  87  Ala.  589;  Grif- 
fith v.  Ventress,  91  Ala.  366;  Hodges  v. 
Winston,  95  Ala.  514;  Woodstock  I.  Co. 
v.  Bichardson,  94  Ala.  629;  Parks  v. 
Barnett,  104  Ala.  438. 

Though  the  wife  be  insane. — Thomp- 
son v.  N.  E.  Mtg.  Sec.  Co.,  110  Ala.  400. 

Prior  to  1873,  if  the  wife  join  in  the 
execution  of  a  conveyance,  and  it  was 
regularly  executed  as  other  conveyances, 
the  homestead  passed. — Miller  v.  Marx, 
55  Ala.  322;  Lyons  v.  Connor,  57  Ala. 
181;  Preiss  v.  Campbell,  59  Ala.  635; 
Cahall  v.  Cit.  Mut.  Bldg.  Ass'n,  61  Ala. 
232;  Forsyth  v.  Preer,  62  Ala.  443; 
Rogers   v.   Adams,   66   Ala.   600;    Scott 
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owner  thereof,  if  a  married  man, 
shall  not  be  valid  without  the 
voluntary  signature  and  assent 
of  the  wife  to  the  same. 

Sec.  206.  The  homestead  of  a 
family,  after  the  death  of  the 
owner  thereof,  shall  be  exempt 
from  the  payment  of  any  debts 
contracted   since   the   thirteenth 


stead,  by  the  owner  thereof,  if  a 
married  man,  shall  not  be  valid 
without  the  voluntary  signature 
and  assent  of  the  wife  to  the 
same. 

Sec.  3.   The  homestead  of  the 
family,   after  the   death  of  the 
owner  thereof,  shall  be  exempt* 
from  the  payment  of  any  debts 
contracted  since  the  thirteenth 


7.  8unons,  70  Ala.  352;  Butts  v.  Brough- 
ton,  72  Ala.  294;  Jones  v.  Eoper,  86  Ala. 
210. 

8inee  1873  the  form  then  prescribed 
most  be  regarded  as  a  negation  of  all 
other  methods  of  alienation  and  must 
be  followed. — Scott  v.  Simons,  70  Ala. 
352. 

But  the  requirement  applies  only  to 
conveyances  perfected  by  delivery. — 
Jenkins  v.  Harrison,  66  Ala.  345. 

Separate  examination'  of  wife  not  es- 
sential to  convey  her  separate  estate. — > 
Weiner  v.  Sterling,  61  Ala.  98;  Dawson 
v.  Bnrruss,   73   Ala.   111. 

Voluntary  signature  and  assent  is  all 
that  is  required;  wife  need  not  be 
named  as  grantor  if  she  joins  in  power 
of  sale  in  a  mortgage. — Doley  v.  Vil- 
lilonga,  61  Ala.  129;  Hood  v.  Powell, 
73  Ala.  171;  Shelton  v.  Aultman,  82  Ala. 
315. 

A  deed  or  mortgage,  inoperative  to 
pass  the  homestead,  if  regularly  exe? 
exited,  passes  any  excess  above  home- 
stead that  may  be  described. — Miller  v. 
Marx,  &5  Ala.  322;  McGuire  v.  Van 
Pelt,  55  Ala.  344;  Pettus  v.  McKinney, 
56  Ala.  41;  Barner  v.  Bond,  61  Ala.  84; 
8nedecor  v.  Freeman,  71  Ala.  140; 
DeGraffenreid  v.  Clark,  75  Ala.  425. 

But  if  wife  joins  "solely  for  the  pur- 
pose of  releasing  dower,"  the  homestead 
will  not  pass,  although  the  acknowledg- 
ment is  sufficient. — Thompson  v.  Shep- 
pard,  85  Ala.  611. 

Sufficiency  of  certificate  showing 
"voluntary  signature  and  assent." — 
Scott  v.  Simons,  70  Ala.  352;  Motes  v. 
Carter,  73  Ala.  553. 

Acknowledgment  may  be  after  exe- 
cution, but  not  so  as  to  affect  interven- 
ing rights.— Cahall  v.  Cit.  Mut.  Bldg. 
Aas'n,  61  Ala.  232;  Hood  v.  Powell,  73 


Ala.  171;  Winston  v.  Hodges,  102  Ala. 
304. 

But  not  after  the  death  of  the. hus- 
band.— Richardson  v.  Woodstock  I.  Co., 
90  Ala.  266;  s.  c,  94  Ala.  629;  Hodges  v. 
Winston,  95  Ala.  514;  Parks  v.  Barnett, 
104  Ala.  438. 

Nor  after  sale  under  execution. — 
Smith  v.  Pearce,  85  Ala.  264. 

Under  Constitution  of  1868,  if  home- 
stead was  a  lot  in  a  town  worth  over 
two  thousand  dollars,  and  incapable  of 
reduction,  there  was  no  exemption  and 
no  restraint  on  its  alienation. — Miller 
v.  Marx,  55  Ala.  322;  Watts  v.  Barnett, 
56  Ala.  340;  Barner  v.  Bond,  61  Ala.  84. 

A  conveyance  of  the  homestead  by 
the  husband,  direct  to  the  wife,  is  not 
void,  but  passes  the  legal  title,  subject 
to  all  preexisting  homestead  rights. — 
Turner  v.  Bernheimer,  95  Ala.  241. 

Conveyance  of  right  of  way  over 
homestead  invalid  unless  wife  joins. — 
McGhee  v.  Wilson,  111  Ala.  615. 

[Sec.  206.]— 

It  is  the  actual  homestead  at  the 
time  of  the  death  which  is  exempt; 
other  land  cannot  be  selected. — Cham- 
bers v.  McPhaul,  55  Ala.  367;  David  v. 
David,  56  Ala.  49;  Turner  v.  Turner,  107 
Ala.  465. 

May  be  claimed  in  property  pur- 
chased with  declared  intention  of  using 
it  as  a  homestead,  but  the  use  of  which 
was  prevented  by  death. — Englehardt 
v.  Yung,  76  Ala.  534. 

'For  the  benefit  of  actual  residence; 
widow  must  be  resident  at  the  time  of 
husband's  death. — Allen  v.  Manasses,  4 
Ala.  544;  Ex  parte  Pearson,  76  Ala.  521. 

Exemption  free  from  administration; 
vests  at  death  of  owner;  continues  dur- 
ing life  of  widow  and  minority  of 
children  and  then   reverts. — Webber  v. 
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day  of  July,  eighteen  hundred 
and  sixty-eight,  or  after  the  rati- 
fication of  this  cohstitution,  in  all 
cases,  during  the  minority  of  the 
children. 

Sec.  207.  The  provisions  of 
sections  204  and  205  of  this  con- 
stitution shall  not  be  so  construed 
as  to  prevent  a  laborers'  lien  for 
work  done  and  performed  for  the 
person  claiming  such  exemption, 
or  a  mechanics'  lien  for  work 
done  on  the  premises. 

Sec.  208.  If  the  owner  of  a 
homestead  die,  leaving  a  widow, 
but  no  children,  such  homestead 
shall  be  exempt,  and  the  rents 
and  profits  thereof  shall  inure  to 
her  benefit. 

Sec.  209.  The  real  and  personal 
property  of  any  female  in  this 
state,  acquired  before  marriage, 
and  all  property,  real  and  per- 
sonal, to  which  she  may  after- 


day  of  July,  one  thousand  eight 
hundred  and  sixty-eight,  or  after 
the  ratification  of  this  constitu- 
tion, in  all  cases,  during  the 
minority  of  the  children. 

Sec.  4.  The  provisions  of  sec- 
tions one  and  two  of  this  article 
shall  not  be  so  construed  as  to 
prevent  a  laborer's  lien  for  work 
done  and  performed  for  the  per- 
son claiming  such  exemption,  or 
a  mechanic's  lien  for  work  done 
on  the  premises. 

Sec.  5.  If  the  owner  of  a  home- 
stead die,  leaving  a  widow,  but 
no  children,  such  homestead  shall 
be  exempt,  and  the  rents  and 
profits  thereof  shall  inure  to  her 
benefit. 

Sec.  6.  The  real  and  personal 
property  of  any  female  in  this 
state,  acquired  before  marriage, 
and  all  property,  real  and  per- 
sonal, to  which  she  may  after- 


short,  55  Ala.  311;  Miller  v.  Marx,  55 
Ala.  322;  Hunter  v.  Law,  68  Ala.  365; 
Barber  v.  Williams,  74  Ala.  331;  Norton 
v.  Norton,  94  Ala.  481;  Cofer  v.  Scrog- 
gins,  98  Ala.  342. 

Equitable  title  sufficient. — Munchus  v. 
Harris,  69  Ala.  506. 

Cannot  be  cut  off  by  attempted  dispo- 
sition by  will.— Bell  v.  Bell,  84  Ala.  64. 

Adopted  child  entitled  to  exemption. 
— Cofer  v.  Scroggins,  98  Ala.  342. 

Tne  fact  that  a  widow  has  a  separate 
estate  does  not  lessen  her  right. — Dar- 
den  v.  Reese,  62  Ala.  311. 

Exemption  takes  effect  at  the  death 
of  owner  of  homestead  and  is  controlled 
by  the  then  law;  the  quantity  is  con- 
trolled by  the  law  of  force  at  the  crea- 
tion of  the  debt. — Taylor  v.  Pettus,  52 
Ala.  278;  Taylor  v.  Taylor,  53  Ala.  135; 
Rottenberry  v.  Pipes,  53  Ala.  447;  Miller 
v.  Marx,  55  Ala.  322;  Davis  v.  Davis,  63 
Ala.  293;  Slaughter  v.  McBride,  69  Ala. 
510;  Skinner  v.  Chapman,  78  Ala.  376; 
McDonald  v.  Berry,  90  Ala.  464. 

Gives  a  mere  right  to  occupy,  with- 


out power  to  convey  or  charge;  at  death 
of  widow  reverts  to  estate  of  owner. — 
Miller  v.  Marx,  55  Ala.  322;  Barber  v. 
Williams,  74  Ala.  331. 

Attempted  alienation  as  an  abandon- 
ment.— Barber  v.  Williams,  74  Ala.  331. 

Exemption  is  in  the  actual  homestead; 
if  that  is  leased  merely,  or  mortgaged, 
other  property  cannot  be  selected. — 
Chambers  v.  McPhaul,  55  Ala.  367.  See, 
also,  citations  to  Art.  X,  §  3. 

[Sec.  209.]—  * 

Abrogates  the  right  of  married 
woman  to  disaffirm  at  any  time  a  pur- 
chase of  property  made  by  her. — Mc- 
Anally  v.  Heflin,   105  Ala.  525. 

If  not  induced  by  improper  influence, 
an  absolute  conveyance  of  the  wife's 
land  in  payment  of  her  husband's  debt 
is  valid. — Perryman  v.  Greer,  39  AIiu 
133;  Holt  v.  Agnew,  67  Ala.  360;  Hub- 
bard v.  Sayre,  105  Ala.  440;  Giddens  v. 
Powell,  108  Ala.  621,. 

Married  woman  may  enter  into  busi- 
ness   partnership   with    her    husband. — 
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wards  be  entitled  by  gift,  grant, 
inheritance,  or  devise,  shall  be 
and  remain  the  separate  estate 
and  property  of  such  female,  and 
shall  not  be  liable  for  any  debts, 
obligations,  or  engagements  of 
her  husband,  and  may  be  devised 
or  bequeathed  by  her,  the  same 
as  if  she  were  a  feme  sole. 

Sec.  210.  The  right  of  exemp- 
tion hereinbefore  secured  may  be 
waived  by  an  instrument  in  writ- 
ing, and  when  such  waiver  re- 
lates to  realty,  the  instrument 
must  be  signed  by  both  the  hus- 
band and  the  wife,  and  attested 
by  one  witness. 


wards  be  entitled  by  gift,  grant, 
inheritance,  or  devise,  shall  be 
and  remain  the  separate  estate 
and  property  of  such  female,  and 
shall  not  be  liable  for  any  debts, 
obligations,  and  engagements  of 
her  husband,  and  may  be  devised 
or  bequeathed  by  her,  the  same 
as  if  she  were  a  femme  sole. 

Sec.  7.  The  right  of  exemptions 
hereinbefore  secured  may  be 
waived  by  an  instrument  in  writ- 
ing, and  when  such  waiver  relates 
to  realty,  the  instrument  must  be 
signed  by  both  the  husband  and 
the  wife,  and  attested  by  one  wit- 
ness. 


Leinkauff  v.  Frenkle,  80  Ala.  136;  Le- 
Graud  v.  Eufaula  Nat.  Bank,  81  Ala. 
123;  Babbitte  v.  Orr,  83  Ala.  185; 
Schlapback  v.  Long,  90  Ala.  525;  Bel- 
ser  v.  Tuscumbia  Banking  Co.,  105  Ala. 
514. 

Bat  may  not  become  surety  for  her 
husband;  mortgage  of  wife's  land  to 
secure  husband's  debt  not  binding. — 
Steed  v.  Knowles,  79  Ala.  446;  Heard 
r.  Hieks,  82  Ala.  484;  Union  Nat.  Bank 
v.  Hartwell,  84  Ala.  379;  Lansden  v. 
Bone,  90  Ala.  446;  Vincent  v.  Walker, 
93  Ala.  165;  Scbening  v.  Cofer,  97  Ala. 
726;  McNeil  v.  Davis,  105  Ala.  657. 

The  husband  is  still  the  head  of  the 
household  as  at  common  law. — Strouse 
?.  Leipf,  101  Ala.  433. 

L8tc  210.]— 

Statute  does  not  prescribe  terms  or 
averments  of  waiver  of  homestead. — 
Story  Mer.  Co.  v.  McClellan,  145  Ala. 
«29  (40  So.  123). 

Exemption  of  personal  property  could 
be  waived  by  stipulation  in  a  note  prior 
to  Constitution. — Brown  v.  Leitch,  60 
Ala.  313. 

Waiver  must  be  in  writing  and  the 
Utention  clear. — Knox  v.  Wilson,  77 
Ala.  309. 

Waiver  of  exemptions  as  to  personalty 


may  be  expressed  in  any  written  con- 
tract; if  of  the  homestead  it  must  be 
by  separate  instrument. — Neely  v. 
Henry,  63  Ala.  261;  Terrell  v.  Hurst,  76 
Ala.  588;  Wagnon  v.  Keenan,  77  Ala. 
519;  Agnew  v.  Walden,  95  Ala.  108; 
Beed  Lumber  Co.  v.  Lewis,  94  Ala.  626. 

If  waiver  only  as  to  part  of  exempt 
property  such  part  must  be  specified; 
not  so  if  general. — Neely  v.  Henry,  63 
Ala.  2ol. 

Waiver  in  partnership  note  operates 
to  waive  the  individual  exemptions  in 
personalty  of  the  partner  executing  the 
note;  but  not  of  the  other  partner  un- 
less signer  was  specially  authorized. — 
Terrell  v.  Hurst,  76  Ala.  588;  Beed  Lum- 
ber Co.  v.  Lewis,  94  Ala.  626. 

Law  prohibiting  garnishments  except 
where  exemptions  are  waived  and  the 
debt  was  contracted  for  necessaries  not 
a  restraint  on  the  right  to  waive. — 
Adams  v.  Creen,  100  Ala.  218. 

A  note  waiving  exemptions  is  a  mere 
engagement  and  does  not  create  a  lien 
on  property. — Craft  v.  Stoutz,  95  Ala. 
245. 

And  is  ineffectual  as  against  the 
widow  and  minor  children  of  the  de- 
ceased maker. — Wiggins  v.  Mertins,  111 
Ala.  164. 
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ARTICLE  XI. 

TAXATION. 

Section  211.  All  taxes  levied 
on  property  in  this  state  shall  be 
assessed  in  exact  proportion  to 
the  value  of  such  property,  but 
no  tax  shall  be  assessed  upon  any 


ARTICLE  XI. 

TAXATION. 

Section  1.  All  taxes  levied  on 
property  in  this  state  shall  be 
assessed  in  exact  proportion  to 
the  value  of  such  property;  pro- 
vided, however,  the  general  as- 


[Sec.  211.]— 

As  tax  is  essential  to  the  existence 
of  the  government,  there  is  scarcely  any 
limitation  to  the  power.  The  structure 
of  the  government  itself  is  the  only 
security  against  its  abuse;  that  is,  that 
the  legislator  must  tax  his  constituents,' 
and  the  influence  the  constituents  have 
over  the  representatives  is  the  only 
guard  against  the  abuse.  The  judicial 
department  of  the  government  cannot 
inquire  as  to  the  degree  of  the  legiti- 
mate taxation  or  what  degree  may 
amount  to  an  abuse  of  the  power. — 
Kirtland  v.  Hotchkiss^  100  U.  S.  491; 
McCulloch  v.  Maryland,  4  Wheat.  316. 

Classes  of  property  as  well  as  classes 
of  persons  may  be  exempt  from  taxa- 
tion, but  the  legislature  must  determine 
for  itself  what  shall  be  exempt;  the 
county  or  municipality  cannot  make  the 
selection. — Farnsworth  v.  Lisbon,  62 
Me.  451;  State  v.  Hudson,  37  N.  J.  11; 
State  v.  Parker,  33  N.  J.  213;  State  v. 
County  Court,  19  Ark.  360. 

But  taxes  can  only  be  levied  for  pub- 
lic purposes,  and  not  for  private  pur- 
poses.— Freeland  v.  Hastings,  100  Ala. 
570;  Weismer  v.  Douglass,  64  N.  Y.  91 
(21  Am.  Eep.  588). 

The  Constitution  requires  that  taxes 
must  be  equal  and  uniform,  but  it  does 
not  require  uniformity  as  to  all  modes 
of  taxation;  it  only  requires  that  the 
same  apportionment  as  to  each  mode  of 
taxation;  so  the  taxing  district  must 
be  uniform  so  that  the  taxes  will  fall 
upon  those  who  are  equally  benefited 
by  the  expenditure.  It  has  been  held 
unlawful  for  the  legislature  to  extend 
the  limits  of  a  city  so  as  to  include 
farming  lands,  and  thus*  increase  the 
revenue  of  the  city. — Arbegust  v.  Louis- 
ville, 2  Bush  271;  Swift  v.  Newport,  7 
Bush  37;  Fulton  v.  Davenport,  17  Iowa 
404;  Bradshaw  v.  Omaha,  1  Neb.  16;  but 
the  case  of  Stilts  v.  Indianapolis,  55  Ind. 
515;   and  Martin  v.  Dix,  52  Miss.,  53 


(s.  c,  24  Am.  Rep.  66),  holds  the  con- 
trary. 

The  power  of  taxation  is  an  inherent 
power  possessed  by  all  governments 
and  every  sovereign.  A  tax  is  a  charge 
made  by  the  government  upon  the  per- 
sons, property,  rights,  and  privileges  of 
the  people  for  public  purposes;  it  is  a 
forced  contribution  to  tne  support  of 
the  government.  Taxes  may  be  in  the 
form  of  duties,  imposts,  excises;  and 
taxes  of  the  federal  government  are  con- 
fined to  those.  Duties  and  imposts  are 
taxes  levied  upon  importations  and 
products  in  this  country;  excises  are 
taxes  upon  the  manufacture  and  sale  of 
merchandise,  or  upon  the  right  to  follow 
certain  occupations,  and  upon  the  right 
to  exercise  certain  franchises  or  privi- 
leges. The  federal  government  can  levy 
direct  taxes,  subject  to  the  limitation 
that  they  must  be  apportioned  among 
the  several  states  according  to  the  rep- 
resentative population. — Hylton  v.  U.  8. 
3  Dall.  171;  Pac.  Ins.  Co.  v.  Soule,  7 
Wall.  433;  8  Wall.  533;  192  Ala.  586. 

Mortgage  tax  and  solvent  credits; 
taxation  must  be  uniform. — Barnes.  ▼ 
Moragne,  145  Ala.  313  (41  So.  947).  See 
141  Ala.  119;    142  Ala.  556. 

"Taxes"  and  "taxation"  have  re- 
spectively the  same  meaning  in  this 
article. — Mayor  v.  Klein,  89  Ala,  461. 

The  right  to  tax  is  a  limitation,  not 
a  grant  of  power. — Dorman  v.  State,  34 
Ala.  216;  Irwin  v.  Mobile,  57  Ala.  6; 
Schultes  v.  Eberly,  82  Ala.  242;  Mayor 
v.  Klein,  89  Ala.  461;  Elyton  Land  Co. 
v.  Mayor,  89  Ala.  477. 

Article  intended  to  provide  for,  regu- 
late and  limit  only  general  taxation  for 
general  government  purposes,  state, 
county,  and  municipal. — Mayor  v.  Klein, 
89  Ala.  461. 

All  taxation  must  be  in  proportion  to 
value,  but  approximate  equality  is  suffi- 
cient.— Mayor  v.  Stonewall  Ins.  Co.,  53 
Ala.  570;  Board  v.  A.  C.  K.  Co.,  59  Ala. 


CONSTITUTIONS  OF  ALABAMA.  157 

Taxation. 
1901.— Section  211.  1875.— Article  XL 

debt  for  rent  or  hire  of  real  or  sembly  may  levy  a  poll-tax,  not 
personal  property,  while  owned  to  exceed  one  dollar  and  fifty 
by  the  landlord  or  hirer  during     cents  on  each  poll,  which  shall  be 


551;  Board  of  Bev.  v.  Mont.  Gas  L.  Co., 

64  Ala.  269;  Moog  v.  Randolph,  77  Ala. 
597;  Elyton  Land  Co.  v.  Mayor,  89  Ala. 
477;  State  Bank  v.  Board  of  Bev.,  91 
Ala.  217. 

Not  to  be  construed  to  prohibit  ex- 
emptions from  taxation;  nor  a  reason- 
able classification,  nor  to  require  the 
taxation  of  all  property  at  precisely  the 
same  rate.— M.  &  G.  B.  Co.  v.  Peebles, 
47  Ala.  317;  S.  &  N.  B.  Co.  v.  Morris, 

65  Ala.  193;  Mayor  v.  Stonewall  Ins. 
Co.,  53  Ala.  570;  Clark  v.  Mobile,  67 
Ale.  217;  Dauphin  St.  By.  Co.  v.  Ken- 
nedy, 74  Ala.  583;  Moog  v.  Bandolph,  77 
Ala.  597;  W.  U.  Tel.  Co.  v.  State  Bd. 
Asamt.,  80  Ala.  273;  State  Bank  v.  Bd. 
Bev.,  91  Ala.  217. 

Cannot  prescribe  or  declare  an  arbi- 
trary or  artificial  value  under  the  guise 
of  classification;  taxation  must  not  be 
spoliation. — Assmt.  Bd.  v.  A.  C.  R.  Co., 
59  Ala.  551;  Moog  v:  Bandolph,  77  Ala. 
597. 

Has  no  application  to  local  assess- 
ments for  local  street  improvement,  as 
paving;  such  power  is  referable  to  the 
general  inherent  power  of  taxation,  not 
here  limited  or  restrained. — Irwin  v. 
Mobile,  57  Ala.  6;  Mayor  v-  Klein,  89 
Ala.  461  (overruling  Mobile  v.  Dargan, 
45  Ala.  310,  and  Mobile  v.  BQyal  St. 
By.,  45  Ala.  322). 

Income,  salaries,  etc. — Lott  v.  Hub- 
bard, 44  Ala.  593;  Board  of  Bev.  v. 
Montgomery  Gas  L.  Co.,  64  Ala.  269. 

Does  not  forbid  taxation  of  credits 
secured  by  mortgages  on  property  which 
it  also  taxed. — Ala.  Gold  Life  Ins.  Co. 
v.  Lott,  54  Ala.  499. 

8bares  of  capital  stock  of  a  corpora- 
tion being  assessed  does  not  prevent 
land  owned  by  such  corporation  being 
taxed.— Jefferson  Co.  Bank  v.  Hewitt, 
112  Ala.  546. 

Uniformity  consists  in  the  imposition 
of  like  taxes  upon  all  who  are  subject 
to  it.— Phoenix  Co.  v.  State,  118  Ala. 
143. 

Occupations  and  property  are  legiti- 
mate objects  of  taxation.  Constitu- 
tional provisions  regulating  one  do  not 
effect  the  t>ther. — Phoenix  Co.  v.  State, 
U8  Ala,  143. 


Taxation  so  far  as  it  is  not  restrained 
by  the  Constitution  is  a  legislative 
power  and  cannot  be  controlled  by  the 
judiciary. — Phoenix  Co.  v.  State,  118 
Ala.  143. 

This  section  relates  to  direct  taxes 
on  property. — Phoenix  Co.  v.  State  118 
Ala.    143. 

But  property  in  this  sense  is  not  all 
the  object  and  subject  of  taxation. — 
Phoenix  Co.  v.   State,   118   Ala.    143. 

The  test  is  whether  the  tax  is  upon 
the  capital  stock  eo  nomine,  regardless 
of  its  value  or  at  its  assessed  valua- 
tion; if  the  former,  it  is  a  franchise  tax; 
if  the  latter,  it  is  a  property  tax. — 
Phoenix  Co.  v.  State,  118  Ala.  143;  State 
v.  Stonewall  Co.,  89  Ala.  338. 

The  legislature  may  impose  direct 
taxes  on  lands  only;  or  it  may  impose 
direct  taxes  on  personalty  only.  It  is 
within  the  legislative  power  to  say  what 
property  is  the  better  able  to  bear  the 
burden  of  taxation. — Phoenix  Co.  v. 
State,  118  Ala.  143. 

And  what  is  true  of  property  is  true 
of  occupations  and  privileges  also. — lb. 

A  tax  levied  upon  business  regulated 
by  the  amount  of  gross  receipts  is  a 
privilege  tax  and  is  not  unconstitu- 
tional.— Capital  Co.  v.  Board  of  Mont- 
gomery Co.,  117  Ala.  303. 

Constitution  contains  no  restrictions 
on  power  of  legislature  to  levy  taxes 
on  anything  except  property. — State  v. 
Street,  117  Ala.  203. 

An  act  providing  for  the  levy  of  a 
special  tax  for  the  benefit  of  public 
roads,  in  a  stated  and  fixed  amount  upon 
all  vehicles,  irrespective  of  their  value, 
is  unconstitutional. — Smith  v.  Commis- 
sioners, 117  Ala.  196. 

It  is  not  within  the  legislative  power 
to  direct  the  levy  and  collection  of  a 
poll  tax,  in  any  other  manner  or  for 
other  purpose  than  provided  in  the  Con- 
stitution.— Francis  v.  Peevey,  132  Ala. 
58. 

Constitution  is  mandatory. — lb. 

This  provision,  as  a  general  rule,  ap- 
plies to  property,  but  not  to  privileges 
or  occupations. — Phoenix  Co.  v.  State, 
118  Ala.  143. 

A  provision  contained  in  the  charter 
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county  may  levy  and  collect  such 
special  taxes,  not  to  exceed  one- 
fourth  of  ojie  per  centum,  as  may 
have  been  or  may  hereafter  be 
authorized  by  lav,  which  taxes 
so  levied  and  collected  shall  be 
applied  exclusively  to  the  pur- 
poses for  which  the  same  were  so 
levied  and  collected. 

Sec.  216.  No  city,  town,  vil- 
lage, or  other  municipal  corpora- 
tion, other  than  as  provided  in 
this  article,  shall  levy  or  collect 
a  higher  rate  of  taxation  in  any 
one  year  on  the  property  situated 
therein  than  one-half  of  one  per 
centum  of  the  value  of  such  prop- 
erty as  assessed  for  state  taxation 
during  the  preceding  year;  pro- 
vided, that  for  the  purpose  of 
paying  debts  existing  on  the 
sixth  day  of  December,  eighteen 
hundred  and  seventy-five,  and 
the  interest  thereon,  a  tax  of  one 
per  centum  may  be  levied  and 
collected,  to  be  appropriated  ex- 
clusively to  the  payment  of  such 
indebtedness;  and  provided  fur- 


or may  hereafter  be  authorized 
by  law,  which  taxes  so  levied  and 
collected  shall  be  applied  exclu- 
sively to  the  purposes  for  which 
the  same  were  so  levied  and  col- 
lected. 


Sec.  7.  No  city,  town,  or  other 
municipal  corporation  other  than 
provided  for  in  this  article,  shall 
levy  or  collect  a.  larger  rate  of 
taxation,  in  any  one  year,  on  the 
property  thereof,  than  one-half  of 
one  per  centum  of  the  value  of 
such  property,  as  assessed  for 
state  taxation  during  the  preced- 
ing year;  provided,  that  for  the 
payment  of  debts  existing  at  the 
time  of  the  ratification  of  this 
constitution  and  the  interest 
thereon,  an  additional  rate  of  one 
per  centum  may  be  collected,  to 
be  applied  exclusively  to  such  in- 
debtedness; and  provided,  this 
section  shall  not  apply  to  the  city 
of  Mobile,  which  city  may,  until 


[Sec.  216.]— 

Intended  to  define  the  extent  of  direct 
municipal  tax  on  property;  has  no  ref- 
erence to  specific  tax  on  privileges. — Ex 
parte  City  Council,  64  Ala.  463. 

Nor  on  local  assessments  for  purposes 
of  local  street  improvements. — Mayor  v. 
Klein,  89  Ala.  461. 

Limits  rate  of  taxation  and  makes  the 
state  assessment  for  the  preceding  year 
the  only  basis  of  value,  regardless  of 
any  increase. — Mayor  v.  Klein,  89  Ala. 
461;  Elyton  Land  Co.  v.  Mayor,  89  Ala. 
477. 

Legislature  has  the  right  to  levy  and 
collect  a  tax  on  property  in  Mobile 
for  the  purpose  of  paying  its  debts,  up 
to  the  limit  here  fixed. — Hare  v.  Ken- 
nerly,  83  Ala.  608. 

License  tax  may  be  collected  by  a 
municipality,   though   none   is   collected 


by  state. — Anniston  v.  So.  By.  Co.,  112 
Ala.  555;  Holt  v.  Birmingham,  111  Ala. 
369. 

The  levy  of  a  tax  by  the  state  for 
municipal  purposes,  which  the  munici- 
pality cannot  levy  is  violative  of  this 
provision. — State  v.  So.  By.  Co.,  115  Ala. 
250. 

The  Constitution  applies  with  equal 
force  as  a  prohibition  against  the  levy 
and  collection  of  such  a  tax,  whether 
by  the  state,  city,  or  municipality. — 
Elyton  Land  Co.  v.  Mayor,  etc.,  89  Ala. 
477;  Hare  v.  Kennerly,  83  Ala.  608; 
Schultes  v.  Eberly,  82  Ala.  246;  State 
v.  So.  By.  Co.,  115  Ala.  250. 

Where  taxes  are  proposed  to  be  levied 
for  two  purposes,  in  addition  to  the 
regular  rate  authorized,  there  should  be 
two  submissions  to  the  voters. — Wood 
lawn  v.  Cain,  135  Ala.  369. 
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ther,  that  this  section  shall  not 
apply  to  the  city  of  Mobile,  which 
city  may  from  and  after  the  rati- 
fication of  this  constitution,  levy 
a  tax  not  to  exceed  the  rate  of 
three-fourths  of  one  per  centum 
to  pay  the  expenses  of  the  city 
government,  and  may  also  levy 
a  tax  not  to  exceed  three-fourths 
of  one  per  centum  to  pay  the 
debt  existing  on  the  sixth  day  of 
December,  eighteen  hundred  and 
seventy-five,  with  interest  there- 
on, or  any  renewal  of  such  debt; 
and, 'provided  further,  that  this 
section  shall  not  apply  to  the 
cities  of  Birmingham,  Huntsville, 
and  Bessemer,  and  the  town  of 
Andalusia,  which  cities  and  town 
may  levy  and  collect  a  tax  not  to 
exceed  one-half  of  one  per  centum 
in  addition  to  the  tax  of  one-half 
of  one  per  centum  as  hereinbe- 
fore allowed  to  be  levied  and  col- 
lected, such  special  tax  to  be 
applied  exclusively  to  the  pay- 
ment of  interest  on  bonds  of  said 
cities  of  Birmingham,  Huntsville, 
and  Bessemer,  and  town  of  Anda- 
lusia, respectively,  heretofore 
issued  in  pursuance  of  law,  or 
now  authorized  by  law  to  be 
issued,  and  for  a  sinking  fund  to 
pay  off  said  bonds  at  the  matu- 
rity thereof;  and,  provided  fur- 
ther, that  this  section  shall  not 


the  first  day  of  January,  one 
thousand  eight  hundred  and 
seventy-nine,  levy  a  tax  not  to 
exceed  the  rate  of  one  per 
centum,  and  from  and  after  that 
time  a  tax  not  to  exceed  the  rate 
of  three-fourths  of  one  per 
centum,  to  pay  expenses  of  the 
city  government,  and  may  also, 
until  the  first  day  of  January,  one 
thousand  eight  hundred  and  sev- 
enty-nine, levy  a  tax  not  to  ex- 
ceed the  rate  of  one  per  centum, 
and  from  and  after  that  time,  a 
tax  not  to  exceed  the  rate  of 
three-fourths  of  one  per  centum, 
to  pay  existing  indebtedness  of 
said  city,  and  the  interest  thereon. 


Where  tax  proposed  to  be  levied  un- 
der this  section  is  for  two  or  more 
purposes,  the  propositions  embodying 
the  purposes  should  be  separately  sub- 
nutted  to  the  voters,  so  the  voters  may 
express  their  wishes  separately  as  to 
«aeh  proposition. — Town  of  Wood  lawn 
v.  Cain,  135  Ala.  369;  Maybin  v.  Biloxi, 
28  So.  566. 

A  statute  authorizing  a  municipality 
to  levy  a  special  tax  of  $0.20  on  $100 


worth  of  property  for  educational  pur- 
poses is  in  violation  of  this  section  of 
the  Constitution. — State  v.  So.  By.,  115 
Ala.  250, 

A  statute  submitting  two  questions  to 
be  voted  upon  by  the  same  ballot,  where 
the  voter  is  required  to  assent  to  both 
purposes  or  dissent  from  both,  but  is 
unable  to  choose  between,  the  statute  is 
void. — Wodlawn  v.  Cain,  135  Ala.  369. 
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apply  to  the  city  of  Montgomery, 
which  city  shall  have  the  right  to 
levy  and  collect  a  tax  of  not  ex- 
ceeding one-half  of  one  per 
centum  per  annum  upon  the 
value  of  the  taxable  property 
therein,  as  fixed  for  state  taxa- 
tion, for  general  purposes,  and 
an  additional  tax  of  not  exceed- 
ing three-fourths  of  one  per 
centum  per  annum  upon  the 
value  of  the  property  therein,  as 
fixed  for  state  taxation,  to  be  de- 
voted exclusively  to  the  payment 
of  its  public  debt,  interest  there- 
on, and  renewals  thereof,  and  to 
the  maintenance  of  its  public 
schools,  and  public  conveniences; 
and,  provided  further,  that  this 
section  shall  not  apply  to  Troy, 
Attalla,  Gadsden,  Woodlawn, 
Brewton,  Pratt  City,  Ensley,  Wy- 
lam,  and  Avondale,  which  cities 
and  towns  may  from  and  after 
the  ratification  of  this  constitu- 
tion, levy  and  collect  an  addi- 
tional tax  of  not  exceeding  one- 
half  of  one  per  centum;  and, 
provided  further,  that  this  sec- 
tion shall  not  apply  to  the  cities 
of  Decatur,  New  Decatur,  and 
Cullman,  which  cities  may  from 
and  after  the  ratification  of  this 
constitution,  levy  and  collect  an 
additional  tax  of  not  exceeding 
three-tenths  of  one  per  centum 
per  annum;  such  special  tax  of 
said  city  of  Decatur  to  be  applied 
exclusively  for  the  public  schools, 
public  school  buildings,  and 
public  improvements;  and  such 
special  tax  of  New  Decatur  and 
Cullman  to  be  applied  exclu- 
sively for  educational  purposes, 
and  to  be  expended  under  their 
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respective  boards  of  public  school 
trustees;  but  this  additional  tax 
shall  not  be  levied  by  Troy,  At- 
talla,  Gadsden,  Woodlawn,  Brew- 
ton,  Pratt  City,  Ensley,  Wylam, 
Avondale,  Decatur,  New  Deca- 
tur, or  Cullman  unless  authorized 
by  a  majority  vote  of  the  quali- 
fied electors  voting  at  a  special 
election  held  for  the  purpose  of 
ascertaining  whether  or  not  said 
tax  shall  be  levied;  and,  provided 
further,  that  the  purposes  for 
which  such  special  tax  is  sought 
to  be  levied  shall  be  stated  in 
such  election  call,  and,  if  author- 
ized, the  revenue  derived  from 
such  special  tax  shall  be  used  for 
no  other  purpose  than  that 
stated;  and,  provided  further, 
that  the  additional  tax  author- 
ized to  be  levied  by  the  city  of 
Troy,  when  so  levied  and  col- 
lected, shall  be  used  exclusively 
in  the  payment  of  the  bonds  and 
interest  coupons  thereon,  hereaf- 
ter issued  in  the  adjustment  of 
the  present  bonded  indebtedness 
of  said  city;  and,  provided  fur- 
ther, that  the  additional  tax 
authorized  to  be  levied  and  col- 
lected by  the  city  of  Attalla  shall, 
when  so  levied  and  collected,  be 
used  exclusively  in  the  payment 
of  bonds  to  the  amount  of  not 
exceeding  twenty-five  thousand 
dollars  and  the  interest  coupons 
thereon,  hereafter  to  be  issued  in 
the  adjustment  of  the  present  in- 
debtedness of  said  city;  provided 
further  that  the  governing  boards 
of  said  cities,  which  are  author- 
ized to  levy  an  additional  tax 
after  the  holding  of  an  election 
as  aforesaid,  are  hereby  author- 
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ized  to  provide  by  ordinance 
the  necessary  machinery  for 
the  holding  of  said  election  and 
declaring  the  result  thereof. 

Sec.  217.  The  property  of  pri- 
vate corporations,  associations, 
and  individuals  of  this  state  shall 
forever  be  taxed  at  the  same 
rate;  provided,  this  section  shall 
not  apply  to  institutions  devoted 
exclusively  to  religious,  educa- 
tional, or  charitable  purposes. 


Sec.  6.  The  property  of  private 
corporations,  associations,  and 
individuals  of  this  state,  shall 
forever  be  taxed  at  the  same  rate; 
provided,  this  section  shall  not 
apply  to  institutions  or  enter- 
prises devoted  exclusively  to  reli- 
gious, educational,  or  charitable 
purposes. 


[Sec.  217.]— 

If  a  tax  is  imposed  on  a  species  of 
property,  all  property  of  that  species 
must  be  taxed  at  the  same  rate,  whether 
belonging  to  an  individual,  association 
of  persons  or  a  private  corporation. — 
Mayor  v.  Stonewall  Ins.  Co.,  53  Ala. 
570;  Board  of  Assmt.  v.  A.  C.  B.  Co., 
59  Ala.  551;  Nat.  Com.  Bank  v.  Mayor, 
62  Ala.  284;  Sumter  Co.  v.  Nat.  Bank, 
62  Ala.  464;  Board  of  Bev.  v.  Montgom- 
ery Gas  L.  Co.,  64  Ala.  269;  Auditor  v. 
Jackson  Co.,  65  Ala.  142;  Perry  Co.  v. 
R.  Co.,  65  Ala.  391;  Pollard  v.  Zuber, 
65  Ala.  628;  State  v.  Bev.  Board,  73  Ala. 
65;  Quartlebaum  v.  State,  79  Ala.  1; 
W.  U.  Tel.  Co.  v.  State  Bd.  Assmt.,  80 
Ala.  273;  State  Bank  v.  Bd.  Rev.,  91 
Ala.  217.     See  141  Ala.  119. 

Should  the  legislature  leave  a  species 
of  property  free  from  taxation  by  fail- 
ure to  provide  machinery  for  assess- 
ment, the  courts  are  powerless. — Pollard 
v.  Zuber,  65  Ala.  628;  Auditor  v.  Jack- 
son Co.,  65  Ala.  142;  State  v.  Bd.  Rev. 
73  Ala.  65;  Maguire  v.  Board  of  Rev- 
enue, 71  Ala.  401. 

Taxpayer  may  be  authorized  to  de- 
duct his  indebtedness  from  his  solvent 
credits. — Moog  v.  'Randolph,  77  Ala. 
597;  State  Bank  v.  Bd.  Rev.,  91  Ala. 
217. 

Law  requiring  auditor  to  assess  and 
collect  taxes  on  the  roadbed  and  rolling 
stock  of  railroad  and  relieving  these 
items  from  county  taxation,  was  valid. 
— M.  &  G.  R.  Co.  v.  Peebles,  47  Ala.  317. 

A  specific  commutation  granted  a  cor- 
poration in  lieu  of  an  ad  valorem  tax 
is  void. — Mayor  v.  Stonewall  Ins.  Co., 


53  Ala.  570;  Sumter  Co.  v.  Nat.  Bank, 
62   Ala.  464. 

The  word  ' '  person ' '  in  the  income  tax 
of  1867  was  construed  to  embrace  cor- 
porations.— Bd.  Rev.  v.  Montgomery  Gas 
L.  Co.,  64  Ala.  269;  State  v.  Rev.  BdM 
73  Ala.  65. 

The  legislature  may  impose  direct 
taxes  upon  land  only;  or  it  may  impose 
direct  taxes  on  personalty  only.  It  is 
within  the  legislative  power  to  say  what 
property  is  the  better  able  to  bear  the 
burdens  of  taxation. — Phoenix  Co.  v. 
State,  118  Ala.  143. 

And  what  is  true  of  property  is  true 
of  occupations  and  privileges  also. — 
Phoenix  Co.  v.  State,  118  Ala.  143. 

Uniformity  consists  in  the  imposition 
of  like  taxes  upon  all  who  are  subject 
to  it. — Phoenix  Co.  v.  State,  118  Ala. 
143. 

Occupation  and  property  are  legiti- 
mate objects  of  taxation.  Constitu- 
tional provisions  relating  to  one  do  not 
affect  the  other. — Phoenix  Co.  v.  State, 
118  Ala.  143. 

A  tax  upon  foreign  corporations  doing 
business  in  this  state,  and  regulated  by 
the  amount  of  capital  stock,  is  a  fran- 
chise tax. — Phoenix  Co.  v.  State,  118 
Ala.  143. 

Taxation,  in  so  far  as  it  is  not  re- 
strained by  the  Constitution,  is  a  legisla- 
tive power  and  cannot  be  controlled  by 
the  judiciary. — Phoenix  Co.  v.  State,  118 
Ala.  143. 

This  provision  relates  only  to  direct 
taxes  on  property. — Phoenix  Co.  v. 
State,  118  Ala.  143. 

But  property  in  this  sense  is  not  all 
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Sec.  218.  The  legislature  shall 
not  have  the  power  to  require 
counties  or  other  municipal  cor- 
porations to  pay  any  charges 
which  are  now  payable  out  of  the 
state  treasury. 


Sec.  8.  At  the  first  session  of 
the  general  assembly  after  the 
ratification  of  this  constitution, 
the  salaries  of  the  following  offi- 
cers shall  be  reduced  at  least 
twenty-five  per  centum,  viz. :  gov- 
ernor, secretary  of  state,  state 
auditor,  state  treasurer,  attorney- 
general,  superintendent  of  educa- 
tion, judges  of  the  supreme  and 
circuit  courts,  and  chancellors; 
and  after  said  reduction,  the  gen- 
eral assembly  shall  not  have  the 
power  to  increase  the  same,  ex- 
cept by  a  vote  of  a  majority  of 
all  the  members  elected  to  each 
house,  taken  by  yeas  and  nays, 
and  entered  on  the  journals;  pro- 
vided, this  section  shall  not  apply 
to  any  of  said  officers  now  in 
office. 

Sec.  9.  The  general  assembly 
shall  not  have  the  power  to  re- 
quire the  counties  or  other  mu- 
nicipal corporations  to  pay  any 
charges  which  are  now  payable 
out  of  the  state  treasury. 


the  object  or  subject  of  taxation. — 
Phoenix  Co.  v.  State,  118  Ala.  143. 

The  test  is  whether  the  tax  is  upon 
the  capital  stock  eo  nomine,  regardless 
of  its  value,  or  at  its  assessed  valua- 
tion; if  the  former,  it  is  a  franchise  tax; 
if  the  latter,  it  is  a  property  tax. — 
Phoenix  Co.  v.  State,  118  Ala.  143;  State 
t.  Stonewall  Co.,  89  Ala.  338. 

This  provision,  as  a  general  rule,  ap- 
plies to  property,  but  not  to  privileges 
or  occupations. — Phoenix  Co.  v.  State, 
118  Ala.  143. 

Provision  places  corporations  on  an 
equal  footing  with  natural  persons, 
*fld  there  can  be  no  discrimination. — 
Phoenix  Co.  v.  State,  118  Ala.  143. 

This  section  of  the  Constitution  has 
bo  relation  to  privilege,  license,  or  oc- 
cupation taxes,  or  upon  franchise  tax 
of  corporations. — Phoenix  Co.  v.  State, 
118  Ala.  143. 

Sections  1  and  6  of  Art.  11,  of  the 


Constitution,  relate  only  to  direct  taxes, 
such  as  are  levied  and  assessed,  and 
not  to  privilege,  license,  occupation,  or 
franchise  taxes. — Phoenix  Co.  v.  State, 
118  Ala.  150. 

A  municipality,  authorized  by  its 
charter,  may  force  property  owners  to 
contribute  to  the  pavement  of  streets 
to  the  extent  of  benefit  derived  to  such 
property  from  such  improvement. — City 
of  Montgomery  v.  Birdsong,  126  Ala. 
632. 

Applies  only  to  private  corporations. 
— Shepherd  v.  Dowling,  127  Ala.  1. 

A  power  conferred  by  an  independent 
and  original  act  is  a  power  conferred 
by  its  charter. — lb. 

A  city  charter  may  provide  for  the 
improvement  of  its  streets  by  providing 
that  the  costs  shall  not  exceed  $4  per 
front  foot,  and  shall  not  exceed  the 
benefits  accrued  to  the  property. — Inge 
v.  Bd.  of  Public  Works,  135  Ala.  187. 
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Sec.  219.  The  legislature  may 
levy  a  tax  of  not  more  than  two 
and  one-half  per  centum  of  the 
value  of  all  estates,  real  and  per- 
sonal, money,  public  and  private 
securities  of  every  kind  in  this 
state,  passing  from  any  person 
who  may  die  seized  and  pos- 
sessed thereof,  or  of  any  part  of 
such  estate,  money,  or  securities, 
or  interest  therein,  transferred  by 
the  intestate  laws  of  this  state, 
or  by  will,  deed,  grant,  bargain, 
sale,  or  gift,  made  or  intended  to 
take  effect  in  possession  after 
death  of  the  grantor,  devisor,  or 
donor,  to  any  person  or  persons, 
bodies  politic,  or  corporate,  in 
trust  or  otherwise,  other  than  to 
or  for  the  use  of  the  father, 
mother,  husband,  wife,  brothers, 
sisters,  children,  or  lineal  de- 
scendants of  the  grantor,  devisor, 
donor,  or  intestate. 

AKTICLE  Xn.    * 

CORPORATIONS. 

Municipal  Corporations. 

Section  220.  No  person,  firm, 
association,  or  corporation  shall 
be  authorized  or  permitted  to  use 
the  streets,  avenues,  alleys,  or 
public  places  of  any  city,  town, 
or  village  for  the  construction  or 
operation  of  any  public  utility 
or  private  enterprise,  without- 
first  obtaining  the  consent  of  the 
proper  authorities  of  such  city, 
town,  or  village. 

Sec.  221.  The  legislature  shall 
not  enact  any  law  which  will  per- 
mit any  person,  firm,  corporation, 
or  association  to  pay  a  privilege, 
license,  or  other  tax  to  the  State 
of  Alabama,  and  relieve  him  or  it 

[8ec  220.]— See  138  Ala.  172;    144  Ala.  486;~141     Ala.  655. 


Sec.  24.  No  street  passenger 
railway  shall  be  constructed 
within  the  limits  of  any  city  or 
town,  without  the  consent  of  its 
local  authorities. 
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from  the  payment  of  all  other 
privilege  and  license  taxes  in  the 
state. 

Sec.  222.  The  legislature,  after 
the  ratification  of  this  constitu- 
tion, shall  have  authority  to  pass 
general  laws  authorizing  the 
counties,  cities,  towns,  villages, 
districts,  or  other  political  subdi-  . 
visions  of  counties  to  issue  bonds, 
(a)  but  no  bonds  shall  be  issued 
under  authority  of  a  general  law 
unless  such  issue  of  bonds  be  first 
authorized  by  a  majority  vote  by 
ballot  of  the  qualified  voters  of 
such  county,  city,  town,  village, 
district,  or  other  political  subdi- 
vision of  a  county,  voting  upon 
such  proposition.  The  ballot  used 
at  such  election  shall  contain  the 

words:  "For bond  issue,' ' 

and  "Against bond  issue" 

(the  character  of  the  bond  to  be 
shown  in  the  blank  space),  and 
the  voter  shall  indicate  his  choice 
by  placing  a  cross  mark  before 
or  after  the  one  or  the  other. 
This  section  shall  not  apply  to 
the  renewal,  refunding,  or  reissue 
of  bonds  lawfully  issued,  nor  to 
the  issuance  of  bonds  in  cases 
where  the  same  have  been  author- 
ized by  laws  enacted  prior  to  the 
ratification  of  this  constitution, 
nor  shall  this  section  apply  to 
obligations  incurred  or  bonds  to 
be  issued  to  procure  means  to 
pay  for  street  and  sidewalk  im- 
provements or  sanitary  or  storm 
water  sewers,  the  cost  of  which 
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[fat  222.]— 

This  section  does  not  require  more 
than  one  law  to  be  passed. — Blakey  v. 
Mont^  City  of,  144  Ala.  481  (93  So.  745). 

The  issuance  of  warrants  by  the  com- 
missioners' court  on  the  county   treas- 


ury is  not  issuance  of  bonds  within  the 
meaning  of  this  section  of  the  Constitu- 
tion.— Tally  v.  Com'rs'  Court  of  Jeffer- 
son Co.,  93  So.  167;  Matkin  v.  Marengo 
Co.,  137  Ala.  155  (34  So.  171). 

(a)  Acts  1903,  pp.  54  and  431,  and  412. 
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is  to  be  assessed,  in  whole  or 
in  part,  against  the  property 
abutting  said  improvements  or 
drained  by  such  sanitary  or 
storm  water  sewers. 

Sec.  223.  No  city,  town,  or 
other  municipality  shall  make 
any  assessment  for  the  cost  of 
sidewalks  or  street  paving,  or  for  . 
the  cost  of  the  construction  of 
any  sewers  against  property 
abutting  on  such  street  or  side- 
walk so  paved,  or  drained  by 
such  sewers,  in  excess  of  the  in- 
creased value  of  such  property 
by  reason  of  the  special  benefits 
derived  from  such  improvements. 

Sec.  224.  No  county  shall  be- 
come indebted  in  an  amount  in- 
cluding present  indebtedness, 
greater  than  three  and  one-half 
per  centum  of  the  assessed  value 
of  the  property  therein;  pro- 
vided, this  limitation  shall  not 
affect  any  existing  indebtedness 
in  excess  of  such  three  and  one- 
half  per  centum,  which  has  al- 
ready been  created  or  authorized 
by  existing  law  to  be  created; 
provided,  that  any  county  which 
has  already  incurred  a  debt  ex- 
ceeding three  and  one-half  per 
centum  of  the  assessed  value  of 
the  property  therein,  shall  be 
authorized  to  incur  an  indebted- 
ness of  one  and  a  half  per  centum 
of  the  assessed  value  of  such 
property  in  addition  to  the  debt 
already  existing.  Nothing  herein 
contained  shall  prevent  any 
county  from  issuing  bonds,  or 
other  obligations,  to  fund  or  re- 
fund any  indebtedness  now  exist- 


[Sec.  223.]— 

See  135  Ala.  222. 


[86C  224.]— 

See  138  Ala.  174. 
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ing  or  authorized    by    existing 
laws  to  be  created. 

Sec.  225.    No   city,   town,   or 
other  municipal  corporation  hav- 
ing a  population  of  less  than  six 
thousand,    except    as    hereafter 
provided,  shall  become  indebted 
in  an  amount  including  present 
indebtedness,  exceeding  five  per 
centum  of  the  assessed  value  of 
the  property  therein,  except  for 
the  construction  of  or  purchase 
of  water  works,  gas,  or  electric 
lighting  plants,  or  sewerage,  or 
for  the  improvement  of  streets, 
for  which  purposes  an  additional 
indebtedness  not  exceeding  three 
per  centum  may  be  created;  pro- 
vided, this  limitation  shall  not 
affect  any  debt  now  authorized 
by  law  to  be  created,  nor  any 
temporary  loans  to  be  paid  with- 
in one  year,  made  in  anticipation 
of  the  collection   of  taxes,  not 
exceeding  one-fourth  of  the  an- 
nual revenues   of  such   city   or 
town.    All  towns  and  cities  hav- 
ing a  population  of  six  thousand 
or  more,  also  Gadsden,.  Ensley, 
Decatur,  and  New  Decatur,  are 
hereby  authorized  to  become  in- 
debted in  an  amount  including 
present  indebtedness,  not  exceed- 
ing seven  per  centum  of  the  as- 
sessed valuation  of  the  property 
therein,  provided  that  there  shall 
not  be  included  in  the  limitation 
of  the  indebtedness  of  such  last 
described   cities  and  towns  the 
following  classes  of  indebtedness, 
to  wit:   Temporary  loans,  to  be 
paid  within  one  year,  made  in 
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[Sec  225.]— 

Act     following     provision     excepting 
Sheffield  and   Tuscumbia  from  its  pro- 


vision does  not  render  it  local. — Blakey 
v.  Mont.,  City  of,  144  Ala.  481  (39  So. 
745). 


172  CONSTITUTIONS  OF  ALABAMA. 

Corporation* 
1901.— Section  226. 

anticipation  of  the  collection  of 
taxes,  and  not  exceeding  one- 
fourth  of  the  general  revenues, 
bonds,  or  other  obligations  al- 
ready issued,  or  which  may  here- 
after be  issued  for  the  purpose  of 
acquiring,  providing,  or  con- 
structing school  houses,  water 
works,  and  sewers;  and  obliga- 
tions incurred  and  bonds  issued 
for  street  or  sidewalk  improve- 
ments, (a)  where  the  cost  of  the 
same,  in  whole  or  in  part,  is  to 
be  assessed  against  the  property 
abutting  said  improvements;  pro- 
vided, that  the  proceeds  of  all 
obligations  issued  as  herein  pro- 
vided, in  excess  of  said  seven  per 
centum  shall  not  be  used  for  any 
purpose  other  than  that  for  which 
said  obligations  were  issued. 
Nothing  contained  in  this  article 
shall  prevent  the  funding  or  re- 
funding of  existing  indebtedness. 
This  section  shall  not  apply  to 
the  cities  of  Sheffield  and  Tus- 
cumbia. 

Sec.  226.  No  city,  town,  or  vil- 
lage, whose  present  indebtedness 
exceeds  the  limitation  imposed 
by  this  constitution,  shall  be  al- 
lowed to  become  indebted  in  any 
further  amount,  except  as  other- 
wise provided  in  this  constitu- 
tion, until  such  indebtedness 
shall  be  reduced  within  such 
limit;  provided,  however,  that 
nothing  herein  contained  shall 
prevent  any  municipality,  except 
the  city  of  Gadsden,  from  issuing 
bonds  already  authorized  by  law; 
provided,  further,  that  this  sec- 
tion shall  not  apply  to  the  cities 
of  Sheffield  and  Tuscumbia. 

(a)  Acts  1903,  p.  59. 
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Sec.  227.  Any  person,  firm, 
association,  or  corporation,  who 
may  construct  or  operate  any 
public  utility  along  or  across  the 
public  streets  of  any  city,  town, 
or  village,  tinder  any  privilege  or 
franchise  permitting  such  con- 
struction or  ^operation,  shall  be 
liable  to  abutting  proprietors  for 
the  actual  damage  done  to  the 
abutting  property  on  account  of 
such  construction  or  operation. 

Sec.  228.  No  city  or  town  hav- 
ing a  population  of  more  than  six 
thousand  shall  have  authority  to 
grant  to  any  person,  firm,  corpo- 
ration, or  association  the  right  to 
use  its  streets,  avenues,  alleys,  or 
public  places  for  the  construction 
or  operation  of  water  works,  gas 
works,  telephone  or  telegraph 
line,  electric  light  or  power 
plants,  steam  or  other  heating 
plants,  street  railroads,  or  any 
other  public  utility,  except  rail- 
roads other  than  street  railroads, 
for  a  longer  period  than  thirty 
years. 
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Sec.  229.  The  legislature  shall 
pass  no  special  act  conferring 
corporate  powers,  but  it  shall 
pass  general  laws  under  which 


rfec.  228.]— 

See  141  Ala.  656. 

rSec  229.]— 

To  prevent  ir  repeal  able  exemptions 
and  discriminations. — Mayor  v.  Stone- 
wall Ins,  Co.,  53  Ala.  570. 

The  formation  of  corporations  under 
thf  general  law.  rather  than  by  special 
act.  is  a  favored  public  policy. — Cahall 
v.  Cit.  Mat.  Bldg.  Ass'n,  61  Ala.  232. 

The  test  of  the  power  to  confer  fran- 
fiites  is  whether  the  privilege  conduces 
to  the  public  good. — Horst  v.  Moses,  48 
Ala.  129. 


ARTICLE  XIV. 

CORPORATIONS. 

Private  Corporations, 

Section  1.  Corporations  may  be 
formed  under  general  laws,  but 
shall  not  be  created  by  special 
act,  except  for  municipal,  manu- 

I  Defects  in  the  organization  of  a  cor- 

I  poration    organized    under    the    general 

I  law  may  be  cured  by  special  statute. — 

|  Central  a.  &  M.  Ass'n  v.  Cfold  Life  Ins. 

I  Co.,  70  Ala.  120. 

|  The  legislature  may,  by  special  act, 

I  ratify  and  validate  irregularities  in  the 

,  formation  of  a  corporation. — Sanche  v. 
Webb,  110  Ala.  214. 
The  legislature  can  ratify  an  irregu- 

I  lar  formation  of  a  corporation  under  a 

■  general    law;    it   does   not   suspend   the 

I  remedy  of  quo  warranto. — State  ex  rel. 

,  Sanche  v.   Webb,   110   Ala.   214. 

J  Acceptance  of  amendment  by  acquies- 

!  cence,  is  sufficient   to   show   consent   to 
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corporations  may  be  organized 
and  corporate  powers  obtained, 
subject,  nevertheless,  to  repeal  at 
the  will  of  the  legislature;  and 
shall  pass  general  laws  under 
which  charters  may  be  altered  or 
amended.  The  legislature  shall, 
by  general  law,  provide  for  the 
payment  to  the  State  of  Alabama 
of  a  franchise  tax  by  corporations 
organized  under  the  laws  of  this 
state,  which  shall  be  in  propor- 
tion to  the  amount  of  capital 
stock;  but  strictly  benevolent, 
educational,  or  religious  corpo- 
rations shall  not  be  required  to 
pay  such  a  tax.  The  charter  of 
any  corporation  shall  be  subject 
to  amendment,  alteration,  or  re- 
peal under  general  laws. 

Sec.  230.  All  existing  charters, 
under  which  a  bona  fide  organi- 
zation shall  not  have  taken  place 
and  business  commenced  in  good 
faith  within  twelve  months  from 
the  time  of  the  ratification  of  this 
constitution,  shall  thereafter  have 
no  validity. 

Sec.  231.  The  legislature  shall 
not  remit  the  forfeiture  of  the 
charter  of  any  corporation  now 
existing  or  alter  or  amend  the 
same,  nor  pass  any  general  or 
special  law  for  the  benefit  of  such 
corporation,  other  than  in  execu- 
tion of  a  trust  created  by  law  or 
by  contract,  except  upon  condi- 
tion that  such  corporation  shall 
thereafter  hold  its  charter  sub- 
ject to  the  provisions  of  this  con- 
stitution. 


1875.— Article  XIV. 

facturing,  mining,  immigration, 
industrial,  and  educational  pur- 
poses, or  for  constructing  canals, 
or  improving  .navigable  rivers 
and  harbors  of  this  state,  and  in 
cases  where,  in  the  judgment  of 
the  general  assembly,  the  objects 
of  the  corporation  eannot  be  at- 
tained under  general  laws.  All 
general  laws  and  special  acts 
passed  pursuant  to  this  section 
may  be  altered,  amended,  or  re- 
pealed. 


hold   charter  subject  to  conditions  im- 
posed   by    the    Constitution. — State    v. 


Sec.  2.  All  existing  charters  or 
grants  of  special  or  exclusive 
privileges,  under  which  a  bona 
fide  organization  shall  not  have 
taken  place  and  business  been 
commenced  in  good  faith,  at  the 
time  of  the  ratification  of  this  con- 
stitution, shall  thereafter  have  no 
validity. 

Sec.  3.  The  general  assembly 
shall  not  remit  the  forfeiture  of 
the  charter  of  any  corporation 
now  existing,  or  alter  or  amend 
the  same,  or  pass  any  general  or 
special  law  for  the  benefit  of  such 
corporation,  other  than  in  execu- 
tion of  a  trust  created  by  law  or 
by  contract,  except  upon  the  con- 
dition that  such  corporation  shall 
thereafter  hold  its  charter  sub- 
ject to  the  provisions  of  this  con- 
stitution. 


Montgomery  L.  Co.n  102  Ala.  594.     See 
137  Ala.  634. 
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Sec.  232.  No  foreign  corpora- 
tion shall  do  any  business  in  this 
state  without  having  at  least  one 
known  place  of  business  and  an 
authorized  agent  or  agents  there- 
in, and  without  filing  with  the 
secretary  of  state  a  certified  copy 
of  its  articles  of  incorporation  or 
association.  Such  corporation 
may  be  sued  in  any  county  where 
it  does  business,  by  service  of 
process  upon  an  agent  anywhere 
in  the  state.  The  legislature 
shall,  by  general  law,  provide  for 
the  payment  to  the  State  of  Ala- 
bama of  a  franchise  tax  by  such 
corporation,  but  such  franchise 
tax  shall  be  based  on  the  actual 
amount  of  capital  employed  in 


1875.— Article  XIV. 

Sec.  4.  No  foreign  corporation 
shall  do  any  bwiness  in  this'state 
without  having  at  least  one 
known  place  of  business  and  an 
authorized  agent  or  agents  there- 
in; and  such  corporation  may  be 
sued  in  any  county  where  it  does 
business  by  service  of  process 
upon  an  agent  anywhere  in  this 
state. 


[Sec  232.]— 

Self-executing,  needing  no  statute  to 
give  it  operation. — A.  U.  Tel.  Co.  v.  W. 
V.  TeL  Co.,  67  Ala.  26;  Beard  v.  U.  & 
A.  Pub.  Co.,  71  Ala.  60;  Sherwood  v. 
Alvis,  83   Ala.   115;   Dudley  v.   Collier, 

87  Ala.  431;  Farrior  v.  N.  E.  Mort.  Sec. 
Co.,  88  Ala.  275;  Mullens  v.  Am.  F.  L. 
M.  Co.,  88  Ala.  280;  Craddock  v.  Am.  F. 
L.  M.  Co.,  88  Ala.  281;  Christian  v. 
Am.  F.  L.  M.  Co.,  89  Ala.  198;  N.  E. 
Mtg.  Sec.  Co.,  v.  Ingram,  9-  Ala.  337. 

Inflexible  and  unalterable  by  legisla- 
ture.—Farrior   v.  N.   E.  Mtg.   Sec.  Co., 

88  Ala.  275;  N.  E.  Mtg.  Sec.  Co.  v.  In- 
gram, 91  Ala.  37;  Nelms  v.  E.  A.  L. 
M.  Co.,  92  Ala.  157;  Sullivan  v.  Sulli- 
io  T.  Co.,  103  Ala.  371. 

A  legitimate  exercise  of  police  power 
tad  not  in  conflict  with  the  Federal 
Constitution  or  any  act  of  congress. — 
Am.  V.  TeL  Co.  v.  W.  U.  Tel.  Co.,  67 
Ala.  26;  Dudley  v.  Collier,  87  Ala.  431. 

Not  intended  to  interfere  with  inter- 
state commerce,  and  not  applicable  to 
corporations  engaged  therein  as  to  such 
towinesB. — Ware  v.  Hamilton-B.  Shoe 
Co.  92  Ala.  145. 

Foreign  corporations  are  not  citizens 
*itbin  meaning  of  Federal  Constitution, 
wd  art  wholly  dependent  on  state  laws 
for  privileges;  yet  their  contracts  with 
citizens  are   subject  to  interstate  com- 


merce regulations  and  state  cannot  in- 
terfere with  them. — Ware  v.  H.-B.  Shoe 
Co.,  92  Ala.  145;  Nelms  v.  E.  A.  L.  M. 
Co.,  92  Ala.  157;  Noble  v.  Mitchell,  100 
Ala.  519. 

A  contract  to  purchase  shoes  made 
between  a  citizen  and  a  Missouri  cor- 
poration, whether  made  here  or  there, 
is  interstate  commerce. — ware  v.  H.-B. 
Shoe  Co.,  92  Ala.  145;  Nelms  v.  E.  A. 
L.  M.   Co.,  92  Ala.   157. 

And  so  the  sale  of  brick  in  another 
state  to  be  delivered  here. — Cook  v. 
Rome  Brick  Co.,  98  Ala.  409. 

And  so  is  the  sale  here  of  books  in 
another  state  to  be  delivered  here. — 
Culberson  v.  Am.  T.  &  B.  Co.,  107  Ala 
45/. 

Loaning  money  is  not  interstate  com- 
merce; a  single  act  constitutes  "  doing 
business "  within  the  meaning  of  this 
section. — Nelms  v.  E.  A.  L.  M.  Co.,  92 
Ala.  157;  Farrior  v.  N.  E.  Mtg.  Sec. 
Co.,  88  Ala.  275;  Mullens  v.  Mtg.  Co., 
88  Ala.  280;  Dundee  Mtg.  Co.  v.  Nixon, 
95  Ala.  318;  Guin  v.  N.  E.  Mtg.  Sec. 
Co.,  92  Ala.  135;  State  v.  Bristol  Bank, 
108  Ala.  3. 

Soliciting  and  receiving  subscriptions 
for  a  newspaper  published  in  anothei 
state  is  not  "doing  business"  within 
meaning.— Beard  v.  TJ.  &  A.  Pub.  Co., 
71  Ala.  60. 
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this  state.     Strictly  benevolent, 
educational,  or  reBgious  corpora- 
tions shall  not  be  required  to  pay  . 
such  a  tax. 


Sec.  233.  No  corporation  shall 
engage  in  any  business  other 
than  that  expressly  authorized  in 
its  charter  or  articles  of  incorpo- 
ration. 

Sec.  234.  No  corporation  shall 
issue  stocks  or  bonds  except  for 
money,  labor  done,  or  property 
actually  received;  and  all  ficti- 
tious increase  of  stock  or  indebt- 
edness shall  be  void.    The  stock 


Sec.  5.  No  corporation  shall 
engage  in  any  business  other  than 
that  expressly  authorized  in  its 
charter. 

Sec.  6.  No  corporation  shall 
issue  stock  or  bonds  except  for 
money,  labor  done,  or  money  or 
property  actually  received;  and 
all  fictitious  increase  of  stock  or 
indebtedness  shall  be  void.    The 


Nor  the  institution  and  prosecution 
of  suits. — Christian  v.  Mtg.  Co.,  89  Ala 
198;  Cook  v.  Borne  Brick  Co.,  98  Ala 
409. 

Before  the  statute  imposing  a  penalty 
for  noncompliance,  an  executed  contract, 
made  by  a  corporation  not  complying, 
was  not  void;  and  the  other  party  could 
not  question  the  contracting  capacity 
of  the  corporation. — Sherwood  v.  Alvis, 
83  Ala.  115;  Craddock  v.  Am.  F.  L.  M 
Co.,  88  Ala.  281. 

Since  the  statute  the  contract  is  void, 
and,  if  executory,  will  not  be  enforced. 
— Dudley  v.  Collier,  87  Ala.  431;  Parrior 
v.  N.  E.  Mtg.  Sec.  Co.,  88  Ala.  275; 
Collier  v.  Davis,  94  Ala.  456. 

Sufficiency  of  appointment  of  agent 
and  designation  of  place  of  business. — 
See  N.  E.  Mtg.  Sec.  Co.  v.  Ingram,  91 
Ala.  337;  Nelms  v.  Mtg.  Co.,  92  Ala, 
157;  Mtg.  Co.  v.  Sewall,  92  Ala.  163; 
McCall  v.  Mtg.  Co.,  99  Ala.  427;  Mc- 
Leod  v.  Mtg.  Co.,  100  Ala.  496. 

Poreign  corporation  may  be  sued  in 
any  county  where  it  is  doing  business; 
if  not  doing  any  business,  in  the  county 
designated  in  its  certificate. — Sullivan 
v.   Sullivan  T.  Co.,  103   Ala.  371. 

A  constitutional  provision,  prohibit- 
ing foreign  corporations  from  doing 
business  in  tne  state,  is  self-executing. 
—Am.  Co.  v.  W.  U.  Tel.  Co.,  67  Ala.  26, 

The  extent  of  a  privilege  tax,  imposed 
upon  foreign  corporations,  is  in  the  dis- 
cretion of  the  taxing  power. — Southern 
Co.  v.  State,  133  Ala.  624.  See,  also, 
Phoenix  Co.  v.  State,  118  Ala.  143. 


[Sec.  233.]— 

Cannot  engage  in  any  business  not 
expressly  or  impliedly  authorized  by 
original  or  amended  charter. — State  v. 
Montgomery  Light  Co.,  102  Ala.  594. 

Contract  made  by  or  with  a  corpora- 
tion, in  excess  of  its  corporate  author- 
ity, confers  no  rights,  and  party  promis- 
ing may  revoke  because  ultra  vires.— 
Smith  v.  Ala.  L.  Ins.  Co.,  4  Ala.  558; 
City  Council  v.  M.  &  W.  Plank  Boad 
Co.,  31  Ala.  76;  Waddell  v.  A.  &  P.  B. 
Co.,  31  Ala.  323;  Grand  Lodge  v.  Wad- 
dell, 36  Ala.  313;  Marion  Savings  Bank 
v.  Dunklin,  54  Ala.  471;  Chambers  v. 
Falkner,  65  Ala.  448;  Eufaula  v.  McNab. 
67  Ala.  588;  Wilks  v.  G.  P.  B.  Co.,  79 
Ala.  180;  Westinghouse  Mach.  Co.  v. 
Wilkinson,  79  Ala.  312;  Sherwood  v. 
Alvis,  83  Ala.  115;  Chewacla  Lime  Co. 
v.  Dismukes,  87  Ala.  344;  Tenn.  B. 
Trans  Co.  v.  Kavanaugh,  93  Ala.  324; 
s.c,  101  Ala.  1. 

A  statute  to  establish  and  carry  on 
a  dispensary  is  not  in  violation  of  this 
section. — Sheppard  v.  Dowling,  127 
Ala.  9. 

[Sec.  234.]— 

This  section  prohibits  issuance  of 
stock  in  corporation  except  for  money, 
labor  done,  or  property  received. — Crow 
v.  Florence  Co.,  143  Ala.  541  (39  So.  401). 

Negotiations  of  bonds  must  be  a  real 
transaction  to  promote  legitimate  corpo- 
rate purposes,  not  tricks  or  devices  to 
evade  the  law. — Amer.  Co.  v.  Crane,  142 
Ala.  620  (39  So.  233)". 
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and  bonded  indebtedness  of  cor- 
porations shall  not  be  increased 
except  in  pursuance  of  general 
laws,  nor  without  the  consent  of 
the  persons  holding  the  larger 
obtained  at  a  meeting  to  be  held 
amount  in  value  of  stock,  first 
after  thirty  days'  notice,  given  in 
pursuance  of  law. 

Sec.  235.  Municipal  and  other 
corporations  and  individuals  in- 
vested with  the  privilege  of  tak- 
ing property  for  public  use,  shall 
make  just  compensation;  to  be 
ascertained  as  may  be  provided 
by  law,  for  the  property  taken, 
injured,  or  destroyed  by  the  con- 


1875.— Article  XIV. 

stock  and  bonded  indebtedness  of 
corporations  shall  not  be  in- 
creased, except  in  pursuance  of 
general  laws,  nor  without  the 
consent  of  the  persons  holding 
the  larger  amount  in  value  of 
stock,  first  obtained  at  a  meeting 
to  be  held  after  thirty  days'  no- 
tice given  in  pursuance  of  law. 

Sec.  7.  Municipal  and  other 
corporations  and  individuals  in- 
vested with  the  privilege  of  tak- 
ing private  property  for  public 
use,  shall  make  just  compensa- 
tion for  the  property  taken, 
injured,  or  destroyed  by  the 
construction  or  enlargement  of  its 


Corporations  cannot  issue  bonds  except 
for  money,  labor  done,  or  property  re- 
ceived; stockholders  may  enjoin  unlaw- 
ful bond  issue. — American  Ice  Co.  v. 
Crane,  142  Ala.  620  (39  So.  233). 

This  provision  is  a  bulwark  against 
frauds  which  have  become  a  reproach  to 
the  age.— Amer.  Ice  Co.  v.  Crane,  142 
Ala.  620  (39  So.  233);  Fitzpatrick  v. 
Dispatch  Co.,  83  Ala.  607  (2  So.  727). 

Does  not  prohibit  a  corporation  from 
pledging  its  bonds  for  loan  of  less  than 
their  face  value.— Nelson  v.  Hubbard, 
96  Ala.  238. 

Requirements  before  increasing  stock 
or  bonded  debt  are  for  the  benefit  of 
stockholders,  and  may  be  waived. — Nel- 
•on  v.  Hubbard,  96  Ala.  238. 

And  cannot  be  invoked  by  creditors. 
-Barrett  v.  Pollak,  108  Ala.  390;  Ala. 
US.  Co.  v.  McKeever,  112  Ala.  134. 

Has  no  reference  to  the  product  of 
business. — lb. 

To  protect  stockholders  and  the  pub- 
lie  and  to  prevent  "stock  watering.' ' — 
Williams  v.  Evans,  87  Ala.  725;  State 
v.  Webb,  97  Ala.  111. 

A  subscription  for  stock  with  the  un- 
derstanding that  the  corporation  shall 
i»oe  stock  of  a  greater  face  value 
than  the  amount  of  money  paid,  or  the 
reasonable  value  of  the  property  or 
labor  furnished,  is  violative. — Williams 
▼.  Evans,  87  Ala.  725;  Tutwiler  v.  Tus- 
caloosa C.  I.  &  L.  Co.,  89  Ala.  391;  Par- 
sons v.  Joseph,  92  Ala.  403;  Ely  ton  Land 

12-ac-vol.  Ill 


Co.  v.  Birmingham  W.  &  E.  Co.,  92  Ala. 
407;  Gay  v.  Brierfield  C.  &  I.  Co.,  94 
Ala.  303;  Davis  v.  Montgomery  F.  & 
C.  Co.,  101  Ala.  127;  Ala.  Nat.  Bank 
v.  Halsey,  109  Ala.  196. 

The  delivery  of  bonds,  by  a  corpora- 
tion, in  excess  of  a  debt,  held  not  a  ficti- 
tious issue  of  bonds. — Dexter  v.  McClel- 
lan  &  Scheerer,  116  Ala.  37. 

There  is  no  fictitious  issue  or  disposi- 
tion of  the  bonds  within  this  provision, 
when  a  corporation  gives  as  collateral 
security  its  mortgage  bonds  of  a  greater 
face  value  than  the  amount  secured. — 
Dexter  v.  McClellan,  116  Ala.  37. 

The  legislature  may  pass  a  curative 
law  validating  the  organization  of  a 
corporation,  and  lessening  its  capital 
stock. — Sanche  v.  Webb,  110  Ala.  214. 

A  contract  by  a  corporation  to  pay 
a  purchaser  of  capital  stock  an  amount 
of  dividends  equal  to  the  amount  paid 
for  the  stock  is  void. — Smith  v.  Ala. 
Fruit  Association,  123  Ala.  538;  Will- 
iams v.  Evans,  87  Ala.  725;  Fitzpatrick 
v.  Publishing  Co.,  83  Ala.  604. 

[Sec.  235.]— 

A  railroad  corporation  owning  a 
right  of  way  has  such  property  as  the 
Constitution  requires  to  be  condemned, 
and  compensation  made  before  taking. — 
Birmingham  Co.  v.  Birmingham  Co.,  119 
Ala.  129.     See  134  Ala.  228. 

A.  court  of  equity  has  jurisdiction  to 
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struction  or  enlargement  of  its 
works,  highways,  or  improve- 
ments, which  compensation  shall 
be  paid  before  such  taking,  in- 
jury, or  destruction.    The  legis- 


1875.— Article  XIV. 

works,  highways,  or  improve- 
ments, which  compensation  shall 
be  paid  before  such  taking,  in- 
jury, or  destruction.  The  general 
assembly    is    hereby    prohibited 


enjoin  a  party,  invested  with  this  power, 
from  proceeding  until  just  compensation 
has  been  made. — Birmingham  Co.  v. 
Birmingham  Co.,  119  Ala.  129;  E.  &  W. 
R.  R.  Co.  v.  E.  T.  V.  &  G.  R.  R.  Co., 
75  Ala.  280. 

Street  railways,  operated  by  horse 
power,  are  no  more  than  the  drawing  of 
any  other  carriage  or  vehicle  over 
streets,  and  the  allowance  of  them  by 
a  municipality  does  not  violate  any 
right  of  the  owner  of  the  fee. — Birming- 
ham Co.  v.  Birmingham  Co.,  119  Ala. 
137. 

Constitution  compels  all  corporate 
bodies,  public  or  private,  all  individuals 
armed  with  the  power,  and  the  state 
and  its  instrumentalities,  to  first  make 
just  compensation. — Birmingham  Co.  v. 
Birmingham  Co.,  119  Ala.  129. 

It  is  essential  to  preservation  of 
rights,  to  the  protection  of  citizens  and 
.  preservation  of  the  best  interests  of  a 
community  that  all  persons,  invested 
with  right  of  eminent  domain,  should 
be  compelled  to  implicit  obedience  to 
mandates  of  Constitution. — Birmingham 
Co.  v.  Birmingham  Co.,  119  Ala.  129. 

It  is  only  when  a  party,  who  has  a 
right  to  exercise  the  right  of  eminent 
domain,  proceeds  in  its  exercise  without 
legal  ascertainment  and  payment  of 
compensation,  that  equity  will  enjoin 
the  proceedings. — Birmingham  Co.  v. 
Birmingham  Co.,  119  Ala.  137;  Birming- 
ham Co.  v.  Birmingham  Co.,  119  Ala. 
129;  E.  &  W.  R.  R.  Co.  v.  E.  T.  V.  & 
G.  R.  R.  Co.,  75  Ala.  280;  H.  A.  &  B. 
R.  R.  Co.  v.  Matthews,  99  Ala.  24. 

A  municipal  corporation  has  no  right 
to  injure  adjoining  property,  in  repair- 
ing its  streets  and  sidewalks,  without 
first  making  just  compensation  to 
owner. — Niehaus  et  al.  v.  Cooke,  134 
Ala.  223;  City  of  Montgomery  v.  Mad- 
dox,  89  Ala.  181;  Avondale  v.  McFar- 
land,  101  Ala.  381;  Montgomery  v. 
Lemle,  121  Ala.  609. 

Filing  bond  on  appeal  from  probate 
court  does  not  entitle  applicant  to  enter 
upon  the  premises,  but  such  right  is  sus- 
pended until  assessment  of  damages  by 


a  jury. — Southern  Ry.  Co.  v.  B.  S.  k 
N.  O.  Ry.  Co.,  130  Ala.  660.  See,  also, 
Postal  Co.  v.  A.  G.  8.  R.  Co.,  92  Alal 
31;  Iron  Co.  v.  Cabaniss,  87  Ala.  328; 
M.  &  C.  R.  Co.  v.  B'ham  S.  &  T.  R.  B. 
Co.,  96  Ala.  571. 

A  municipality  authorized  by  its 
charter  may  force  property  owners  to 
contribute  to  the  pavement  of  streets 
to  the  amount  of  benefit  derived  to  such 
property  from  such  improvement. — City 
of  Montgomery  v.  Birdsong,  126  Ala. 
632. 

The  crossing  of  a  railroad  right  of 
way  by  another  railroad  company  is  a 
taking  of  property  for  which  the  Con- 
stitution requires  compensation. — Bir- 
mingham Traction  Co.  v.  Birmingham 
Ry.  Co.,  119  Ala.  129. 

A  city  taking  up  a  sidewalk  has  no 
right  to  injure  a  stone  wall  without 
making  compensation  to  the  owner,  and 
the  owner  may  enjoin  it. — Niehaus  v. 
Cooke,  134  Ala.  223. 

Liberally  construed  in  favor  of  the 
citizen. — City  Council  v.  Townsend,  80 
Ala.  489;  City  Council  v.  Maddox,  89 
Ala.  181. 

Has  no  application,  where  a  munici- 
pal corporation  tears  down  obstructions 
or  fills  up  excavations  in  sidewalks. — 
Winter  v.  City  Council,  83  Ala.  589. 

Prepayment  of  just  compensation  be- 
fore the  taking  is  complete,  is  guaran- 
teed, without  regard  to  the  agency  em- 
ployed, in  the  taking,  unless  it  be  the 
state. — Montgomery  8.  Ry.  Co.  v.  Sayre, 
72  Ala.  443;  Smith  v.  Inge,  80  Ala.  283; 
City  Council  v.  Townsend,  80  Ala.  489; 
s.c,  84  Ala.  478;  Postal  T.  C.  Co.  v.  A. 
G.  S.  R.  Co.,  92  Ala.  331;  A.  M.  Ry. 
Co.  v.  Newton,  94  Ala.  443;  M.  &  C.  R. 
Co.  v.  B.  S.  &  T.  R.  Co.,  96  Ala.  571. 

Extent  to  which  the  municipal  cor- 
poration is  liable  for  consequential  dam- 
ages if  injury  or  destruction  is  pro- 
duced by  the  construction  or  enlarge- 
ment of  some  work,  highway,  or  im- 
provement, as  by  changing  the  grade  of 
a  street.— C.  &  W.  Ry.  Co.  v.  Witherow, 
82  Ala.  190;  Evans  v.  S.  &  W.  Ry.  Co., 
90  Ala.  54   (overruling  City  Council  v. 
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latere  is  hereby  prohibited  from 
denying  the  right  of  appeal  from 
any  preliminary  assessment  of 
damages  against  any  such  corpo- 
rations or  individuals  made  by 
viewers  or  otherwise,  but  such 
appeal  shall  not  deprive  those 
who  have  obtained  the  judgment 
of  condemnation  from  a  right  of 
entry,  provided  the  amount  of 
damages  assessed  shall  have  been 
paid  into  court  in  money,  and  a 
bond  shall  have  been  given  in  not 
less  than  double  the  amount  of 
the  damages  assessed,  with  good 
and  sufficient  sureties,  to  pay 
such  damages  as  the  property 
owner  may  sustain;  and  the 
amount  of  damages  in  all  cases 
of  appeals  shall  on  demand  of 
either  party,  be  determined  by  a 
jury  according  to  law. 

Sec.  236.    Dues  from  private 
corporations  shall  be  secured  by 


from  depriving  any  person  of  an 
appeal  from  any  preliminary 
assessment  of  damages  against 
any  such  corporations  or  indi- 
viduals made  by  viewers,  or 
otherwise;  and  the  amount  of 
such  damages  in  all  cases  of  ap- 
peal shall,  on  the  demand  of 
either  party,  be  determined  by  a 
jury  according  to  law. 


Sec.  8.  Dues  from  private  cor- 
porations  shall   be    secured    by 


Townsend,  80  Ala.  489;  s.  c,  84  Ala. 
478). 

The  crossing  of  one  railroad  by  an- 
other is  a  taking  of  private  property. — 
M.  k  G.  B.  Co.  v.  A.  M.  By.  Co.,  87  Ala. 
501;  M.  k  C.  B.  Co.  v.  B.  S.  &  T.  B.  Co., 
96  Ala.  571. 

Does  not  authorize  a  law  giving  a 
municipal  corporation  the  right  to  open 
rtreets  at  the  cost  of  adjacent  property 
in  proportion  to  benefit  received — 
Miller  v.  Mobile,  47  Ala.  163.  "Deter- 
mined by  a  jury  according  to  law" 
means  a  jury  of  twelve  men,  according 
to  the  course  of  common  law;  right  of 
appeal  to  a  jury  is  preserved. — Wood- 
ward I.  Co.  v.  Cabaniss,  87  Ala.  328; 
A.  M.  By.  Co.  v.  Newton,  94  Ala.  443; 
M.  k  C.  B.  Co.  v.  Hopkins,  108  Ala.  150. 

Just  compensation  includes  not  only 
the  value  of  the  lots  taken,  but  the 
injury  to  the  remaining  lots  or  parts 
of  lots,  and  if  the  ways  of  ingress  and 
egress  are  interrupted  this  forms  a  part 
of  the  injury  for  which  compensation 
most  be  made. — Commissioners  v.  Street, 
116  Ala.  22. 


Section  1391  of  the  Code  of  1896 
which  provides  that  the  owner  shall  re- 
ceive compensation  for  the  land  taken, 
in  proceedings  establishing  public  roads, 
is  not  in  contravention  of  this  provis- 
ion.— Commissioners  v.  Street,  116  Ala. 
22. 

The  use  of  the  streets  of  municipali- 
ties for  electric  street  railway  purposes 
with  the  consent  of  the  municipality 
is  legitimate,  without  any  right  of  the 
owner  of  the  fee  to  compensation. — Bir- 
mingham Co.  v.  Birmingham  Co.,  119 
Ala.  137. 

It  is  not  the  imposition  of  an  addi- 
tional servitude. — lb. 

The  building  of  an  ordinary  steam 
passenger  and  traffic  railroad  upon  pub- 
lic streets  of  town  imposes  a  servitude 
entitling  the  owner  of  the  fee  to  com- 
pensation.— Birmingham  Co.  v.  Birming- 
ham Co.,  119  Ala.  137;  W.  R.  of  Ala.  v. 
Ala.  G.  T.  B.  Co.,  96  Ala.  272. 

[Sec.  236.]— 

If  property  is  taken  in  payment  of 
subscription  for  stock  at  grossly  exces- 
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such  means  as  may  be  prescribed 
by  law;  but  in  no  case  shall  any 
stockholder  be  individually  liable 
otherwise  than  for  the  unpaid 
stock  owned  by  him  or  her. 

Sec.  237.  No  corporation  shall 
issue  preferred  stock  without  the 
consent  of  the  owners  of  two- 
thirds  of  the  stock  of  said  corpo- 
ration. 

Sec.  238.  The  legislature  shall 
have  the  power  to  alter,  amend, 
or  revoke  any  charter  of  incorpo- 
ration now  existing  and  revoca- 
ble at  the  ratification  of  this  con- 
stitution, or  any  that  may  be 
hereafter  created,  whenever,  in 
its  opinion,  such  charter  may  be 
injurious  to  the  citizens  of  this 
state,  in  such  manner,  however, 
that  no  injustice  shall  be  done  to 
the  stockholders.    • 


Sec.  239.  Any  association  or 
corporation  organized  for  the 
purpose,  or  any  individual,  shall 
have  the  right  to  construct  and 
maintain  lines  of  telegraph  and 
telephone  within  this  state,  and 
connect  the  same  with  other 
lines;  and  the  legislature  shall, 
by  general  law  of  uniform  opera- 
tion, provide  reasonable  regula- 
tions to  give  full  effect  to  this 
section.  No  telegraph  or  tele- 
phone company  shall  consolidate 


such  means  as  may  be  prescribed 
by  law;  but  in  no  case  shall  any 
stockholder  be  individually  liable 
otherwise  than  for  the  unpaid 
stock  owned  by  him  or  her. 

Sec.  9.  No  corporation  shall 
issue  preferred  stock  without  the 
consent  of  the  owners  of  two- 
thirds  of  the  stock  of  said  corpo- 
ration. 

Sec.  10.  The  general  assembly 
shall  have  the  power  to  alter,  re- 
voke, or  amend  any  charter  of 
incorporation  now  existing, '  and 
revocable  at  the  ratification  of 
this  constitution,  or  any  that  may 
hereafter  be  created,  whenever, 
in  their  opinion,  it  may  be  inju- 
rious to  the  citizens  of  the  state; 
in  such  manner,  however,  that  no 
injustice  shall  be  done  to  the  cor- 
porators. No  law  hereafter  en- 
acted shall  create,  renew,  or 
extend  the  charter  of  more  than 
one  corporation. 

Sec.  11.  Any  association  or  cor- 
poration organized  for  the  pur- 
pose, or  any  individual,  shall 
have  the  right  to  construct  and 
maintain  lines  of  telegraph  with- 
in this  state,  and  connect  the 
same  with  other  lines;  and  the 
general  assembly  shall,  by  gen- 
eral law  of  uniform  operation, 
provide  reasonable  regulations  to 
give  full  effect  to  this  section.  No 
telegraph  company  shall  consoli- 
date with  or  hold  a  controlling 


sive  valuation,  creditors  may  proceed 
against  such  subscribers  as  for  a  par- 
tially paid  subscription. — Parsons  v. 
Joseph,  92  Ala.  403;  Elyton  Land  Co. 
v.  Birmingham  W.  &  E.  Co.,  92  Ala. 
407.     See  citations  to  Art.  I,  §  24. 


[Sec.  238.]— 

Power  of  repeal. — Bibb  v.  Hall,  101 
Ala.  79. 

A  statute  to  establish  and  carry  on 
a  dispensary  is  not  in  violation  of  this 
provision.— Sheppard  v.  Dowling,  127 
Ala.  9. 
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with  or  hold  a  controlling  in- 
terest in  the  stock  or  bonds  of 
any  other  telegraph  or  telephone 
company  owning  a  complete  line, 
or  acquire,  by  purchase  or  other- 
wise, any  other  competing  line  of 
telegraph  or  telephone. 

Sec.  240.  All  corporations  shall 
have  the  right  to  sue,  and  shall 
be  subject  to  be  sued,  in  all 
courts  in  like  cases  as  natural 

persons. 

Sec.  241.  The  term  "corpora- 
tion," as  used  in  this  article, 
shall  be  construed  to  include  all 
joint  stock  companies,  and  all 
associations  having  any  of  the 
powers  or  privileges  of  corpora- 
tions, not  possessed  by  individu- 
als or  partnerships. 

Railroads  and  Canals. 

Sec.  242.  All  railroads  and 
canals  not  constructed  and  used 
exclusively  for  private  purposes, 


interest  in  the  stock  or  bonds  of 
any  other  telegraph  company 
owning  a  competing  line,  or  ac- 
quire, by  purchase  or  otherwise, 
any  other  competing  line  of  tele- 
graph. 

Sec.  12.  All  corporations  shall 
have  the  right  to  sue,  and  shall 
be  subject  to  be  sued  in  all  courts, 
in  like  cases  as  natural  persons. 

Sec.  13.  The  term  "corpora- 
tion," as  used  in  this  article,  shall 
be  construed  to  include  all  joint 
stock  companies,  or  any  associ- 
ations having  any  of  the  powers 
or  privileges  of  corporations,  not 
possessed  by  individuals  or  part- 
nerships. 

Railroads  and  Canals. 

Sec.  21.  All  railroads  and 
canals  shall  be  public  highways, 
and  all  railroad  and  canal  compa- 


[8ec  240.]— 

A  statute  authorizing  suits  ex  delicto 
against  railroad  companies  for  injury 
to  animals  trespassing  upon  its  track 
to  be  brought  in  a  justice's  court  for 
an  amount  in  excess  of  $50,  the  limit 
°'  the  jurisdiction  of  justices,  for 
actions  of  torts  in  other  cases,  was  held 
in  the  case  of  Brown  v.  A.  G.  S.  R.  R. 
Co.,  87  Ala.  370,  to  be  in  violation  of 
this  provision,  but  this  case  was  re- 
viewed in  Whitehead's  case,  109  Ala. 
495,  and  there  declared  dictum. 

No  burden  can  be  imposed  on  one 
class  of  persons,  natural  or  artificial, 
which  is  not,  under  like  conditions,  im- 
posed on  all  other  classes. — Mayor  v. 
Stonewall  Ins/ Co.,  53  Ala.  570;  8.  & 
**.  A.  B.  Co.  v.  Morris,  65  Ala.  193; 
Green  v.  State,  73  Ala.  26;  Home  Pro- 
tection v.  Richards,  74  Ala.  466;  Smith 
▼.  L.  k  N.  R.  R.  Co.,  75  Ala.  449;  Carter 
v.  Coleman,  84  Ala.  256;  Youngblood 
t.  Birmingham  T.  &  S.  Co.,  95  Ala.  521. 


Section  877  of  the  Code  of  1896,  au- 
thorizing the  assignment  in  writing  of 
claims  against  railroads,  is  not  in  viola- 
tion of  this  provision  of  the  Constitu- 
tion.—L.  &  N.  R.  Co.  v.  Landers,  135 
Ala.  504. 

Section  240  of  the  Constitution  does 
not  destroy  the  immunity  reserved  by 
section  14  of  the  Bill  of  Rights;  conse- 
quently the  state  nor  any  of  its  agencies, 
such  as  the  University,  Hospitals,  In- 
dustrial School  for  Girls,  etc.,  cannot  be 
sued  in  state  courts,  not  even  by  a  cross- 
bill where  suit  was  originally  instituted 
by  state. — Ala.  Indus.  School  v.  Rey- 
nolds, 143  Ala.  579  (42  So.  114) ;  White 
v.  Ala.  Insane  Hospital,  138  Ala.  479  (35 
So.  454). 

[Sec.  242.]— 

Railroad   crossing   another. — M.   &   C. 

R.  Co.  v.  B.  S.  &  T.  R.  Co.,  96  Ala.  571; 

M.  &  C.  R.  Co.  v.  Hopkins,  108  Ala.  159. 

Does  not  authorize  an  invasion  of  the 
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shall  be  public  highways,  and  all 
railroad  and  canal  companies 
shall  be  common  carriers.  Any 
association  or  corporation  organ- 
ized for  the  purpose  shall  have 
the  right  to  construct  and  oper- 
ate a  railway  between  any  points 
in  this  state,  and  connect  at  the 
state  line,  with  railroads  of  other 
states.  Every  railroad  company 
shall  have  the  right  with  its  road 
to  intersect,  connect  with,  or 
cross  any  other  railroad,  and  each 
shall  receive  and  transport  the 
freight,  passengers,  and  cars, 
loaded  or  empty,  of  the  others, 
without  delay  or  discrimination. 
Sec.  243.  The  power  and  au- 
thority of  regulating  railroad 
freight  and  passenger  tariffs,  the 
locating  and  building  of  passen- 
ger and  freight  depots,  correct- 
ing abuses,  preventing  unjust 
discrimination  and  extortion  and 
requiring  reasonable  and  just 
rates  of  freight  and  passenger 
tariffs,  are  hereby  conferred  upon 
the  legislature,  whose  duty  it 
shall  be  to  pass  laws  from  time 
to  time  regulating  freight  and 
passenger  tariffs,  to  prohibit  un- 
just discrimination  on  the  vari- 
ous railroads,  canals,  and  rivers 
of  the  state,  and  to  prohibit  the 
charging  of  other  than  just  and 
reasonable  rates  and  enforce  the 
same  by  adequate  penalties,    (a) 

Sec.  244.  No  railroad  or  other 
transportation  company  or  cor- 
poration shall  grant  free  passes 
or  sell  tickets  or  passes  at  a  dis- 
count, other  than  as  sold  to  the 


1875.— Article  XIV. 

nies  shall  be  common  carriers. 
Any  association  or  corporation 
organized  for  the  purpose  shall 
have  the  right  to  construct  and 
operate  a  railroad  between  any 
points  in  this  state,  and  to  con- 
nect, at  the  state  line,  with  rail- 
roads of  other  states.  Every  rail- 
road company  shall  have  the 
right  with  its  road  to  intersect, 
connect  with,  or  cross  any  other 
railroad,  and  shall  receive  and 
transport,  each,  the  other's 
freight,  passengers,  and  cars, 
loaded  or  empty,  without  delay 
or  discrimination. 

Sec.  22.  The  general  assembly 
shall  pass  laws  to  correct  abuses 
and  prevent  unjust  discrimina- 
tion and  extortion  in  the  rates  of 
freights  and  passenger  tariffs  on 
railroads,  canals,  and  rivers  in 
this  state. 


Sec.  23.  No  railroad  or  other 
transportation  company  shall 
grant  free  passes,  or  sell  tickets 
or  passes  at  a  discount  other  than 
as  sold  to  the  public  generally,  to 


older  right  of  way  without  condemna- 
tion.— Southern  By.  Co.  v.  Birmingham 
S.  &  N.  O.  By.  Co.,  130  Ala.  660;  Mem- 


phis  &  C.  B.  Co.  v.  Birmingham  8. 
T.  B.  Co.,  96  Ala.  571. 

(a)  Acts  1903,  pp.  354,  483. 
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public  generally,  to  any  member 
of  the  legislature  or,  to  any  offi- 
cer exercising  judicial  functions 
under  the  laws  of  this  state;  and 
any  such  member  or  officer  re- 
ceiving such  a  pass  or  ticket  for 
himself,  or  procuring  the  same 
for  another,  shall  be  guilty  of  a 
misdemeanor,  and,  upon  convic- 
tion, shall  be  fined  not  exceeding 
five  hundred  dollars,  and  at  the 
discretion  of  the  court  trying  the 
case,  in  addition  to  such  fine,  may 
be  imprisoned  for  a  term  not  ex- 
ceeding six  months,  and  upon 
conviction,  shall  be  subject  to 
impeachment  and  removal  from 
office.  The  courts  having  juris- 
diction shall  give  this  law  spe- 
cially in  charge  to  the  grand 
juries,  and  when  the  evidence  is 
sufficient  to  authorize  an  indict- 
ment, the  grand  jury  must  pre- 
sent a  true  bill.  The  circuit  court 
or  any  other  court  of  like  juris- 
diction in  any  county  into  or 
through  which  such  member  or 
officer  is  transported  by  the  use 
of  such  prohibited  pass  or  ticket, 
shall  have  jurisdiction  of  the 
case,  provided  only  one  prosecu- 
tion shall  be  had  for  the  same 
offense;  and,  provided  further, 
that  the  trial  and  judgment  for 
one  offense  shall  not  bar  a  prose- 
cution for  another  offense  when 
the  same  pass  or  ticket  is  used; 
and,  provided  further,  that  noth- 
ing herein  shall  prevent  a  mem- 
ber of  the  legislature  who  is  a 
bona  fide  employe  of  a  railroad 
or  other  transportation  company 
or  corporation  at  the  time  of  his 
election,  from  accepting  or  pro- 
curing for  himself   or  another, 


any  member  of  the  general  as- 
sembly, or  to  any  person  holding 
office  under  this  state  or  the 
United  States. 
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not  a  member  of  the  legislature, 
or  officer  exercising  judicial  func- 
tions, a  free  pass  over  the  rail- 
roads or  other  transportation 
company  or  corporation  by  which 
he  is  employed. 

Sec.  245.  No  railroad  company 
shall  give  or  pay  any  rebate,  or 
a  bonus  in  the  nature  thereof, 
directly  or  indirectly,  or  do  any 
act  to  mislead  or  deceive  the 
public  as  to  the  real  rates  charged 
or  received  for  freights  or  pas- 
sage; and  any  such  payments 
shall  be  illegal  and  void,  and 
these  prohibitions  shall  be  en- 
forced by  suitable  penalties. 

Sec.  246.  No  railroad,  canal,  or 
transportation  company  in  exist- 
ence at  the  time  of  the  ratifica- 
tion of  this  constitution,  shall 
have  the  benefit  of  any  future 
legislation  by  general  or  special 
laws  other  than  in  execution  of 
a  trust  created  by  law  or  by  con- 
tract, except  on  the  condition  of 
complete  acceptance  of  all  the 
provisions  of  this  article. 


Sec.  25.  No  railroad,  canal,  or 
other  transportation  company,  in 
existence  at  the  time  of  the  ratifi- 
cation of  this  constitution,  shall 
have  the  benefit  of  any  future 
legislation  by  general  or  special 
laws,  other  than  in  execution  of  a 
trust  created  by  law,  or  by  con- 
tract, except  on  the  condition  of 
complete  acceptance  of  all  the 
provisions  of  this  article. 


AETICLE  Xin. 

BANKS  AND  BANKING. 

Sec.  247.  The  legislature  shall 
not  have  the  power  to  establish 
or  incorporate  any  bank  or  bank- 
ing company  or  moneyed  insti- 
tution for  the  purpose  of  issuing 
bills  of  credit  or  bills  payable  to 
order  or  bearer,  except  under  the 
conditions  prescribed  in  this  con- 
stitution,   (a) 

Sec.  248.  No  bank  shall  be 
established  otherwise  than  under 


Banks  and  Banking. 

Sec.  14.  The  general  assembly 
shall  not  have  the  power  to  estab- 
lish or  incorporate  any  bank  or 
banking  company,  or  moneyed  in- 
stitution, for  the  purpose  of  issu- 
ing bills  of  credit,  or  bills  payable 
to  order  or  bearer,  except  under 
the  conditions  prescribed  in  this 
constitution. 

Sec.  15.  No  banks  shall  be 
established  otherwise  than  under 


[Sec.  246.]— 

Acceptance  by  acquiescence  of  a  char- 
ter as  amended  is  sufficient  to  show 
consent  on  the  part  of  a  corporation  to 


hold   its   charter   subject   to   conditions 
imposed  by  the  Constitution. — State    v. 
Montgomery  Co.,  102  Ala.  594. 
(a)  Act  1903,  p.  483. 
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a  general  banking  law,  nor  other 
than  upon  a  specie  basis;  pro- 
vided, that  any  bank  may  be 
established  with  authority  to 
issue  bills  to  circulate  as  money 
in  an  amount  equal  to  the  face 
value  of  bonds  of  the  United 
States,  or  of  this  state,  conver- 
tible into  specie  at  their  face 
value,  which  shall,  before  such 
bank  is  authorized  to  issue  its 
bills  for  circulation,  be  deposited 
with  the  state  treasurer  or  other 
depository  prescribed  by  law,  in 
an  amount  equal  to  the  aggregate 
of  such  proposed  issue,  with 
power  in  such  treasurer  or  de- 
pository to  dispose  of  any  or  all 
of  such  bonds  for  a  sufficient 
amount  of  specie  to  redeem  the 
circulating  notes  of  such  bank  at 
any  time  and  without  delay, 
should  such  bank  suspend  specie 
payment  or  fail  to  redeem  its 
notes  on  demand. 

Sec.  249.  All  bills  or  notes 
issued  as  money  shall  be  at  all 
times  redeemable  in  gold  or  sil- 
ver, and  no  law  shall  be  passed 
sanctioning  directly  or  indirectly 
the  suspension  by  any  bank  or 
banking  company  of  specie  pay- 
ment. 

Sec.  250.  Holders  of  bank 
notes,  and  depositors  who  have 
not  stipulated  for  interest,  shall, 
for  such  notes  and  deposits,  be 
entitled  in  case  of  insolvency,  to 
preference  of  payment  over  all 
other  creditors;  provided,  this 
section  shall  apply  to  all  banks, 
whether  incorporated  or  not. 


1875.-— Article  XTTT. 

a  general  banking  law,  nor  other- 
wise than  upon  a  specie  basis. 


Sec.  16.  All  bills  or  notes  issued 
as  money  shall  be  at  all  times 
redeemable  in  gold  or  silver,  and 
no  law  shall  be  passed  sanction- 
ing, directly  or  indirectly,  the 
suspension  by  any  bank  or  bank- 
ing company  of  specie  payment. 

Sec.  17.  Holders#of  bank  notes, 
and  depositors  who  have  not 
stipulated  for  interest,  shall,  for 
such  notes  and  deposits,  be  enti- 
tled, in  case  of  insolvency,  to  the 
preference  of  payment  over  all 
other  creditors. 


[Sec.  250.]— 

Administration  of  trust  estates. — 
Hutchinson  v.  Bank,  145  Ala.  196  (41  So. 
143). 


Preferred  or  non-preferred  creditors, 
rights  of. — Taylor  v.  Hutchinson,  145 
Ala.  202  (40  So.  108). 
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Sec.  251.  Every  bank  or  bank- 
ing company  shall  be  required  to 
cease  all  banking  operations 
within  twenty  years  (b)  from  the 
time  of  its  organization,  unless 
the  time  be  extended  by  law,  and 
promptly  thereafter  close  its  bus- 
iness; but  after  it  has  closed  its 
business  it  shall  hflve  corporate 
capacity  to  sue  and  shall  be  liable 
to  suits  until  its  affairs  and  lia- 
bilities are  fully  closed. 

Sec.  252.  No  bank  shall  re- 
ceive, directly  or  indirectly,  a 
greater  rate  of  interest  than  shall 
be  allowed  by  law  to  individuals 
for  lending  money. 

Sec.  253.  Neither  the  state  nor 
any  political  subdivision  thereof, 
shall  be  a  stockholder  in  any 
bank,  nor  shall  the  credit  of  the 
state  or  any  political  subdivision 
thereof  be  given  or  lent  to  any 
banking  company,  association,  or 
corporation. 

Sec.  254.  The  legislature  shall 
by  appropriate  laws  provide  for 
the  examination,  by  some  public 
officer,  of  all  banks  and  banking 
institutions  and  trust  companies 
engaged  in  banking  business  in 
this  state;  and  each  of  such  banks 
and  banking  tompanies  or  insti- 
tutions shall,  through  its  presi- 
dent, or  such  other  officer  as  the 
legislature  may  designate,  make 
a  report  under  oath  of  its  re- 
sources and  liabilities  at  least 
twice  a  year,    (a) 

Sec.  255.  The  provisions  of  this 
article  shall  apply  to  all  banks 
except  national  banks,  and  to  all 


Sec.  18.  Every  bank  or  bank- 
ing company  shall  be  required 
to  cease  all  banking  operations 
within  twenty  years  from  the 
time  of  its  organization  (unless 
the  general  assembly  shall  extend 
the  time),  and  promptly  there- 
after close  its  business;  but  shall 
have  corporate  capacity  to  sue 
and  shall  be  liable  to  suit,  until 
its  affairs  and  liabilities  are  fully 
closed. 

Sec.  19.  No  bank  shall  receive, 
directly  or  indirectly,  a  greater 
rate  of  interest  than  shall  be 
allowed  by  law  to  individuals  for 
lending"  money. 

Sec.  20.  The  state  shall  not  be 
a  stockholder  in  any  bank,  nor 
shall  the  credit  of  the  state  ever 
be  given  or  loaned  to  any  banking 
company,  association,  or  corpora- 
tion. 


(b)  Acts   1903,  p.   160. 


(a)  Acts   1903,  pp.   160,  483,   479. 
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trust  companies  and  individu- 
als doing  a  banking  business, 
whether  incorporated  or  not. 
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ARTICLE  XIV. 

EDUCATION. 

Section  256.  The  legislature 
shall  establish,  organize,  and 
maintain  a  liberal  system  of  pub- 
lic schools  throughout  the  state 
for  the  benefit  of  the  children 
thereof  between  the  ages  of  seven 
and  twenty-one  years.  The  pub- 
lic school  fund  shall  be  appor- 
tioned to  the  several  counties  in 
proportion  to  the  number  of 
school  children  of  school  age 
therein,  and  shall  be  so  appor- 
tioned to  the  schools  in  the  dis- 
tricts or  townships  in  the  counties 
as  to  provide,  as  nearly  as  practi- 
cable, school  terms  of  equal  dura- 
tion in  such  school  districts 
or  townships.  Separate  schools 
shall  be  provided  for  white  and 
colored  children,  and  no  child  of 
either  race  shall  be  permitted  to 
attend  a  school  of  the  other  race. 

Sec.  257.  The  principal  of  all 
funds  arising  from  the  sale  or 
other  disposition  of  lands  or  other 
property,  which  has  been  or  may 
hereafter  be  granted  or  entrusted 
to  this  state  or  given  by  the 
United  States  for  educational 
purposes  shall  b6  preserved  in- 
violate  and   undiminished;    and 


ARTICLE  Xm. 

EDUCATION. 

Section  1.  The  general  assem- 
bly shall  establish,  organize,  and 
maintain  a  system  of  public 
schools  throughout  the  state,  for 
the  equal  benefit  of  the  children 
thereof  between  the  ages  of  seven 
and  twenty-one  years;  but  sepa- 
rate schools  shall  be  provided  for 
the  children  of  citizens  of  Afri- 
can descent. 


Sec.  2.  The  principal  of  all 
funds  arising  from  the  sale  or 
other  disposition  of  lands  or 
other  property,  which  has  been 
or  may  hereafter  be  granted  or 
intrusted  to  this  state,  or  given 
by  the  United  States,  for  educa- 
tional purposes,  shall  be  pre- 
served   inviolate    and    undimin- 


[Ste.256.]— 

Mandatory. — Elsberry  v.  Seay,  83  Ala. 
«14. 

Byntem  must  extend  throughout  the 
state,  operating  upon  and  in  favor  of 
all  alike,  without  special  local  rights, 
privileges,  or  burdens. — Schultes  v.  Eb- 
erlr,  82  Ala.  242. 

Separate  school  districts  may  be  es- 


tablished, but  no  implied  privileges 
arise  in  their  favor. — Schultes  v.  Eberly, 
82   Ala.   242. 

Institutions  of  learning,  distinct  from 
the  public  schools,  may  be  established, 
but  the  public  school  fund  may  not  be 
reduced  below  the  minimum  for  their 
maintenance. — Elsberry  v.  Seay,  83  Ala. 
614.    See  140  Ala.  541. 
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the  income  arising  therefrom 
shall  be  faithfully  applied  to  the 
specific  object  of  the  original 
grants  or  appropriations. 

Sec.  258.  All  lands  or  other 
property  given  by  individuals,  or 
appropriated  by  the  state  for 
educational  purposes,  and  all  es- 
tates of  deceased  persons  who  die 
without  leaving  a  will  or  heir,* 
shall  be  faithfully  applied  to  the 
maintenance  of  the  public  schools. 

Sec.  259.  All  poll  taxes  col- 
lected in  this  state  shall  be  ap- 
plied to  the  support  of  the  public 
schools  in  the  respective  counties 
where  collected. 


Sec.  260.  The  income  arising 
from  the  sixteenth  section  trust 
fund,  the  surplus  revenue  fund, 
until  it  is  called  for  by  the  United 
States  government,  and  the  funds 
enumerated  in  sections  257  and 
258  of  this  constitution,  together 
with  a  special  annual  tax  of 
thirty  cents  on  each  one  hundred 
dollars  of  taxable  property  in  this 
state,  which  the  legislature  shall 
levy,  shall  be  applied  to  the  sup- 
port and  maintenance  of  the  pub- 
lic schools,  and  it  shall  be  the 
duty  of  the  legislature  to  increase 
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ished;  and  the  income  arising 
therefrom  shall  be  faithfully  ap- 
plied to  the  specific  objects  of  the 
original  grants  or  appropriations. 

Sec.  3.  All  lands  or  other  prop- 
erty given  by  individuals,  or  ap- 
propriated by  the  state  for  edu- 
cational purposes,  and  all  estates 
of  deceased  persons  who  die 
without  leaving  a  will  or  heir, 
shall  be  faithfully  applied  to  the 
mainteilance  of  the  public  schools. 

Sec.  4.  The  general  assembly 
shall  also  provide  for  the  levying 
and  collection  of  an  annual  poll 
tax,  not  to  exceed  one  dollar  and 
fifty  cents  on  each  poll,  which 
shall  be  applied  to  the  support  of 
the  public  schools  in  the  counties 
in  which  it  is  levied  and  collected. 

Sec.  5.  The  income  arising  from 
the  sixteenth  section  trust  fund, 
the  surplus  revenue  fund,  until  it 
is  called  for  by  the  United  States 
government,  and  the  funds  enu- 
merated in  sections  three  and 
four  of  this  article,  with  such 
other  moneys,  to  be  not  less  than 
one  hundred  thousand  dollars 
per  annum,  as  the  general  assem- 
bly shall  provide  by  taxation  or 
otherwise,  shall  be  applied  to  the 
support  and  maintenance  of  the 
public  schools;  and  it  shall  be  the 
duty  of  the  general  assembly  to 


[Sec.  259.]— 

Poll  tax  must  .bear  the  expense  of  its 
own  assessment  and  collection. — Shaver 
v.  Robinson,  59  Ala.  195. 

It  is  not  within  the  legislative  power 
to  direct  the  levy  and  collection  of  a 
poll  tax  in  any  other  manner  or  for 
other  purposes  than  provided  in  the  Con- 
stitution.— Francis  v.  Beevy,  132  Ala. 
58.    Constitution  is  mandatory. — lb. 

Other  than  the  poll  tax  no  provision 
is  made  for  special  taxation  for  educa- 


tional purposes. — Schultes  v.  Eberly,  82 
Ala.  242  (Const,  of  1901  changes).  Law 
"setting  apart  and  appropriating  from 
the  school  fund  for  the  colored  people"* 
a  fund  for  the  maintenance  of  an-  uni- 
versity for  colored  people,  is  an  unau- 
thorized conversion. — Elsberry  v.  Seay, 
83  Ala.  614. 

An  "University  for  Colored  People," 
not  under  the  control  of  the  superin- 
tendent of  education,  is  not  a  public 
school. — Elsberry  v.  Seay,  83  Ala.  614. 
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the  public  school  fund  from  time 
to  time  as  the  necessity  therefor 
and  the  condition  of  the  treasury 
and  the  resources  of  the  state 
may  justify;  provided,  that  noth- 
ing herein  contained  shall  he  so 
construed  as  to  authorize  the 
legislature  to  levy  in  any  one 
year  a  greater  rate  of  state  taxa- 
tion for  all  purposes,  including 
schools,  than  sixty-five  cents  on 
each  one  hundred  dollars '  worth 
of  taxable  property;  and  pro- 
vided further,  that  nothing  here- 
in contained  shall  prevent  the 
legislature  from  first  providing 
for  the  payment  of  the  bonded 
indebtedness  of  the  state  and  in- 
terest thereon  out  of  all  the  reve- 
nue of  the  state. 

Sec.  261.  Not  more  than  four 
per  cent  of  all  moneys  raised  or 
which  may  hereafter  be  appro- 
priated for  the  support  of  public 
schools,  shall  be  used  or  expended 
otherwise  than  for  the  payment 
of  teachers  employed  in  such 
schools;  provided,  that  the  legis- 
lature may,  by  a  vote  of  two- 
thirds  of  each  house,  suspend  the 
operation  of  this  section. 

Sec.  262.  The  supervision  of 
the  public  schools  shall  be  vested 
in  a  superintendent  of  education, 
▼hose  powers,  duties,  and  com- 
pensation shall  be  fixed  by  law. 


1875.— Article  XUL 


Sec.  263.  No  money  raised  for 
the  support  of  the  public  schools 
shall  be  appropriated  to  or  used 


increase,  from  time  to  time,  the 
public  school  fund,  as  the  condi- 
tion of  the  treasury  and  the  re- 
sources of  the  state  will  admit. 


Sec.  6.  Not  more  than  four  per 
cent  of  ail  moneys  r&ised,  or 
which  may  hereafter  be  appropri- 
ated for  the  support  of  public 
schools,  shall  be  used  or  expended 
otherwise  than  for  the  payment 
of  teachers  employed  in  such 
schools;  provided,  that  the  gen- 
eral assembly  may,  by  a  vote  of 
two-thirds  of  each  house,  suspend 
the  operation  of  this  section. 

Sec.  7.  The  supervision  of  the 
public  schools  shall  be  vested  in 
a  superintendent  of  education, 
whose  powers,  duties,  term  of 
office,  and  compensation  shall  be 
fixed  by  law.  The  superintendent 
of  education  shall  be  elected  by 
the  qualified  voters  of  the  state  in 
such  manner,  and  at  such  time, 
as  shall  be  provided  by  law. 

Sec.  8.  No  money  raised  for  the 
support  of  the  public  schools  of 
the  state  shall  be  appropriated  to, 
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for  the  support  of  any  sectarian     or    used    for,    the    support   of 
or  denominational  school.  any  sectarian  or  denominational 

school. 


Sec.  264.  The  state  university 
shall  be  under  the  management 
and  control  of  a  board  of  trus- 
tees, (a)  which  shall  consist  of 
two  members  from  the  congres- 
sional district  in  which  the  uni- 
versity is  located,  one  from  each 
of  the  other  congressional  dis- 
tricts in  the  state,  the  superin- 
tendent of  education,  and  the 
governor,  who  shall  be  ex  officio 
president  of  the  board.  The 
members  of  the  board  of  trustees 
as  nbw  constituted  shall  hold 
office  until  their  respective  terms 
expire  under  existing  law,  and 
until  their  successors  shall  be 
elected  and  confirmed  as  herein- 
after required.  Successors  to 
those  trustees  whose  terms  expire 
in  nineteen  hundred  afid  two 
shall  hold  office  until  nineteen 
hundred  and  seven;  successors  to 
those  trustees  whose  terms  ex- 
pire in  nineteen  hundred  and 
four  shall  hold  office  until  nine- 
teen hundred  and  eleven;  succes- 
sors to  those  trustees  whose  terms 
expire  in  nineteen  hundred  and 
six  shall  hold  office  until  nineteen 
hundred  and  fifteen;  and  there- 
after their  successors  shall  hold 
office  for  a  term  of  twelve  years. 
When  the  term  of  any  member 
of  such  board  shall  expire,  the 
remaining  members  of  the  board 


Sec.  9.    The  State  University 
and  the  Agricultural  and  Mechan- 
ical College  shall  each  be  under 
the  management  and  control  of 
a  board  of  trustees.    The  board 
for  the  university  shall  consist  of 
two  members  from  the  congres- 
sional district  in  which  the  uni- 
versity is  located,  and  one  from 
each  of  the  other  congressional 
districts  in  the  state.    The  board 
for  the  Agricultural  and  Mechan- 
ical College  shall  consist  of  two 
members  from  the  congressional 
district  in  which  the  college  is 
located,  and  one  from  each  of  the 
other   congressional  districts  in 
the  state.    Said  trustees  shall  be 
appointed  by  the  governor,  by 
and  with  the  advice  and  consent 
of  the  senate,  and  shall  hold  office 
for  a  term  of  six  years,  and  until 
their    successors    shall    be    ap- 
pointed and  qualified.    After  the 
first  appointment  each  board  shall 
be  divided  into  three  classes,  as 
nearly  equal  as  may  be.      The 
seats  of  the  first  class  shall  be 
vacated  at  the  expiration  of  two 
years,  and  those  of  the  second 
class  in  four  years,  and  those  of 
the  third  class  at  the  end  of  six 
years,  from  the  date  of  appoint- 
ment, so  that  one-third  may  be 
chosen    biennially.      No    trustee 
shall  receive  any  pay  or  emolu- 


[Sec.  264.]— 

The  governor  has  no  authority,  with- 
out the  consent  of  the  senate,  to  appoint 
a  trustee  for  the  university. — State  ex 
rel.  Little  v.  Foster,  130  Ala.  154.  The 
duration  o£  the  term  of  trustees  is  six 
vears. — lb. 


A  provision  for  electing  two  trustee* 
every  two  years  is  intended  to  hav< 
one-half  of  the  trustees  chosen  bien 
nially;  after  this  is  accomplished,  th< 
provision  is  functus  officio. — Little  v 
Foster,    130    Ala.    154. 

(a)  Acts  1903,  p.  109. 


CONSTITUTIONS  OP  ALABAMA. 

Education. 

1901.— Section  265.  1875.— Article  XTTT. 


191 


shall,  by  secret  ballot,  elect  his 
successpr;  provided,  that  any 
trustee  so  elected  shall  hold  office 
from  the  date  of  his  election  until 
his*confirmation  or  rejection  by 
the  senate,  and,  if  confirmed, 
until  the  expiration  of  the  term 
for  which  he  was  elected,  and 
until  his  successor  is  elected.  At 
every  meeting  of  the  legislature 
the  superintendent  of  education, 
shall  certify  to  the  senate  the 
names  of  all  who  shall  have  been 
so  elected  since  the  last  session 
of  the  legislature,  and  the  senate 
shall  confirm  or  reject  them,  as 
it  shall  determine  is  for  the  best 
interest  of  the  university.  If  it 
reject  the  names  of  any  members, 
it  shall  thereupon  elect  trustees 
in  the  stead  of  those  rejected.  In 
case  of  a  vacancy  on  said  board 
by  death  or  resignation  of  a  mem- 
ber, or  from  any  cause  other  than 
the  expiration  of  his  term  of  of- 
fice, the  board  shall  elect  his  suc- 
cessor, who  shall  hold  office  until 
the  next  session  of  the  legisla- 
ture. 'No  trustee  shall  receive 
any  pay  or  emolument  other  than 
his  actual  expenses  incurred  in 
the  discharge  of  his  duties  as 
such. 

Sec.  265.  After  the  ratification 
of  this  constitution  there  shall  be 
paid  out  of  the  treasury  of  this 
state  at  the  time  and  in  the  man- 
ner provided  by  law,  the  sum  of 
not  less  than  thirty-six  thousand 
dollars  per  annum  as  interest  on 
the  funds  of  the  University  of 
Alabama,  heretofore  covered  into 
the  treasury,  for  the  maintenance 
and  support  of  said  institution; 
provided,    that    the    legislature 


ment,  other  than  his  actual  ex- 
penses incurred  in  the  discharge 
of  his  duties  as  such.  The  gov- 
ernor shall  be  ex  Officio  president, 
and  the  superintendent  of  educa- 
tion ex  officio  a  member  of  each 
of  said  boards  of  trustees. 
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shall  have  the  power  at  any  time 
they  deem  proper  for  the  best 
interest  of  said  university  to 
abolish  the  military  (a)  system 
at  said  institution  or  reduce  the 
said  system  to  a  department  of 
instruction,  and  that  such  action 
on  the  part  of  the  legislature 
shall  not  cause  any  diminution  of 
the  amount  of  the  annual  interest 
payable  out  of  the  treasury  for 
the  support  and  maintenance  of  * 
said  university. 

Sec.  266.  The  Alabama  Poly- 
technic Institute,  formerly  called  % 
the  Agricultural  and  Mechanical 
College,  shall  be  under  the  man- 
agement and  control  of  a  board 
of  trustees,  which  shall  consist  of 
two  members  from  the  congres- 
sional district  in  which  the  insti- 
tute is  located,  and  one  from  each 
of  the  other  congressional  dis- 
tricts in  the  state,  the  state  super- 
intendent of  education,  and  the 
governor,  who  shall  be  ex  officio 
president  of  the  board.  The  trus- 
tees shall  be  appointed  by  the 
governor,  by  and  with  the  advice 
and  consent  of  the  senate,  and 
shall  hold  office  for  a  term  of 
twelve  years,  and  until  their  suc- 
cessors shall  be  appointed  and 
qualified.  The  board  shall  be  di- 
vided into  three  classes,  as  nearly 
equal  as  may  be,  so  that  one- 
third  may  be  chosen  quadrenni- 
ally. Vacancies  occurring  in  the 
office  of  trustees  from  death  or 
resignation,  and  the  vacancies 
regularly  occurring  in  the  year 
nineteen  hundred  and  five  shall 
be  filled  by  the  governor,  and 
such  appointee  shall  hold  office 


(a)  Acts  1903,  p.  115. 
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until  the  next  meeting  of  the 
legislature.  Successors  to  those 
trustees  whose  terms  expire  in 
nineteen  hundred  and  three  shall 
hold  office  until  nineteen  hundred 
and  eleven;  successors  to  those 
whose  terms  expire  in  nineteen 
hundred  and  five  shall  hold  office 
until  nineteen  hundred  and  fif- 
teen; and  successors  to  those 
whose  terms  expire  in  nineteen 
hnndred  and  seven  shall  hold  of- 
fice until  nineteen  hundred  and 
nineteen.  No  trustee  shall  re- 
ceive any  pay  or  emolument 
other  than  his  actual  expenses  in- 
curred in  the  discharge  of  his 
duties  as  such. 

Sec.  267.  The  legislature  shall 
not  have  power  to  change  the 
location  of  the  state  university, 
or  the  Alabama  Polytechnic  In- 
stitute, or  the  Alabama  Schools 
for  the  Deaf  and  Blind,  or  the 
Alabama  Girls '  Industrial  School, 
as  now  established  by  law,  except 
upon  a  vote  of  two-thirds  of  the 
legislature  taken  by  yeas  and 
nays  and  entered  upon  the 
journals. 

Sec.  268.  The  legislature  shall 
provide  for  taking  a  school  census 
by  townships  and  districts 
throughout  the  state  not  oftener 
than  once  in  two  years,  and  shall 
provide  for  the  punishment  of  all 
persons  or  officers  making  false 
or  fraudulent  enumerations  and 
returns;  provided,  the  state  su- 
perintendent of  education  may 
order  and  supervise  the  taking  of 
a  new  census  in  any  township, 
district,  or  county,  whenever  he 
may  have  reasonable  cause  to  be- 
lieve that  false  or  fraudulent  re- 
turns have  been  made. 

13-AO-VOL.  Ill 
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Sec.  10.  The  general  assembly 
shall  have  no  power  to  change 
the  location  of  the  State  Univer- 
sity, or  the  Agricultural  and  Me- 
chanical College,  as  now  estab- 
lished by  law,  except  upon  a  vote 
of  two-thirds  of  the  members  of 
the  general  assembly,  taken  by 
yeas  and  nays,  and  entered  upon 
the  journals. 
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Sec.  269.  The  several  counties 
in  this  state  shall  have  power  to 
levy  and  collect  a  special  tax  (a) 
not  exceeding  ten  cents  on  each 
one  hundred  dollars  of  taxable 
property  in  such  counties,  for  the 
support  of  public  schools;  pro- 
vided, that  the  rate  of  such  tax,  the 
time  it  is  to  continue,  and  the  pur- 
pose thereof,  shall  have  been  first 
submitted  to  a  vote  of  the  quali- 
fied electors  of  the  county,  and 
voted  for  by  three-fifths  of  those 
voting  at  such  election;  but  the 
rate  of  such  special  tax  shall  not 
increase  the  rate  of  taxation,  state 
and  county  combined,  in  any  one 
year,  to  more  than  one  dollar  and 
twenty-five  cents  on  each  one  hun- 
dred dollars  of  taxable  property; 
excluding,  however,  all  special 
county  taxes  for  public  buildings, 
roads,  bridges,  and  the  payment 
of  debts  existing  at  the  ratifica- 
tion of  the  constitution  of  eigh- 
teen hundred  and  seventy-five. 
The  funds  arising  from  such  spe- 
cial school  tax  shall  be  so  appor- 
tioned and  paid  through  the 
proper  school  officials  to  the  sev- 
eral schools  in  the  townships  and 
districts  in  the  county  that  the 
school  terms  of  the  respective 
schools  shall  be  extended  by  such 
supplement  as  nearly  the  same 
length  of  time  as  practicable;  pro- 
vided, that  this  section  shall  not 
apply  to  the  cities  of  Decatur, 
New  Decatur,  and  Cullman. 

Sec.  270.  The  provisions  of  this 
article  and  of  any  act  of  the  legis- 
lature passed  in  pursuance  thereof 
to  establish,  organize,  and  main- 
tain a  system  of  public  schools 


Sec.  11.  The  provisions  of  this 
article,  and  of  any  act  of  the  gen- 
eral assembly,  passed  in  pursu- 
ance thereof,  to  establish,  organ- 
ize,  and  maintain   a  system    of 


(a)  Acts  1903,  p.  350. 
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throughout  the  state,  shall  apply 
to  Mobile  comity  only  so  far  as  to 
authorize  and  require  the  author- 
ities designated  by  law  to  draw 
the  portions  of  the  funds  to  which 
said  county  shall  be  entitled  for 
school  purposes  and  to  make  re- 
ports to  the  superintendent  of 
education  as  may  be  prescribed 
by  law;  and  all  special  incomes 
and  powers  of  taxation  as  now 
authorized  by  law  for  the  benefit 
of  public  schools  in  said  county 
shall  remain  undisturbed  until 
otherwise  provided  by  the  legisla- 
ture; provided,  that  separate 
schools  for  each  race  shall  always 
be  maintained  by  said  school 
authorities. 


public  schools  throughout  the 
state,  shall  apply*  to  "Mobile 
county  only  so  far  as  to  authorize 
and  require  the  authorities  desig- 
nated by  law  to  draw  the  portion 
of  the  funds  to  which  said  county 
will  be  entitled  for  school  pur- 
poses, and  to  make  reports  to  the 
superintendent  of  education,  as 
may  be  prescribed  by  law.  And 
all  special  incomes  and  powers  of 
taxation,  as  now  authorized  by 
law  for  the  benefit  of  public 
schools  in  said  county,  shall  re- 
main undisturbed  until  otherwise 
provided  by  the  general  assem- 
bly; provided,  that  separate 
schools  for  each  race  shall  always 
be  maintained  by  said  school 
authorities. 


AKTICLE  XV. 

MILITIA. 

Sec.  271.  The  legislature  shall 
have  power  to  declare  who  shall 
constitute  the  militia  of  the  state, 
and  to  provide  for  organizing, 
arming,  and  disciplining  the  same ; 
and  the  legislature  may  provide 
for  the  organization  of  a  state  and 
naval  militia,    (a) 

Sec.  272.  The  legislature,  in 
providing  for  the  organization, 
equipment,  and  discipline  of  the 
militia,  shall  conform  as  nearly  as 
practicable  to  the  regulations  for 
the  government  of  the  armies  of 
the  United  States. 

Sec.  273.  Each  company  and 
regiment  shall  elect  its  own  com- 
pany and  regimental  officers;  but 
if  any  company  or  regiment  shall 

(a)  Aeti  1903,  pp.  156  and  265. 


AETICLE  XII. 

MTTJTIA. 

Section  1.  All  able-bodied  male 
inhabitants  of  this  state,  between 
the  ages  of  eighteen  years  and 
forty-five  years,  who  are  citizens 
of  the  United  States,  or  have  de- 
clared their  intention  to  become 
such  citizens,  shall  be  liable  to 
military  duty  in  the  militia  of  the 
state. 

Sec.  2.  The  general  assembly, 
in  providing  for  the  organiza- 
tion, equipment,  and  discipline  of 
the  militia,  shall  conform  as 
nearly  as  practicable  to  the  regu- 
lations for  the  government  of  the 
armies  of  the  United  States. 

Sec.  3.  Each  company  and  reg- 
iment shall  elect  its  own  company 
and  regimental  officers;  but  if  any 
company  or  regiment  shall  neg- 
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neglect  to  elect  such  officers  with- 
in the  time  prescribed  by  law, 
they  may  be  appointed  by  the 
governor. 

Sec.  274.  Volunteer  organiza- 
tions of  infantry,  cavalry,  and 
artillery  and  naval  militia  may  be 
formed  in  such  manner  and  under 
such  restrictions  and  with  such 
privileges  as  may  be  provided  by 
law. 

Sec.  275.  The  militia  and  vol- 
unteer forces  shall,  in  all  cases, 
except  treason,  felony,  and  breach 
of  the  peace,  be  privileged  from 
arrest  during  their  attendance  at 
musters,  parades,  and  elections, 
and  in  goingtoand  returningfrom 
the  same. 

Sec.  276.  The  governor  shall, 
with  the  advice  and  consent 
of  the  senate,  appoint  all  general 
officers,  whose  terms  of  office  shall 
be  four  years.  The  governor,  the 
generals  and  regimental  and  bat- 
talion commanders  shall  appoint 
their  own  staffs,  as  may  be  pro- 
vided by  law. 


Sec.  277.  The  legislature  shall 
provide  for  the  safe  keeping  of 
the  arms,  ammunition,  and  accou- 
trements, and  military  records, 
banners,  and  relics  of  the  state. 

Sec.  278.  The  officers  and  men 
of  the  militia  and  volunteer  forces 
shall  not  be  entitled  to  or  receive 
any  pay,  rations,  or  emoluments 
when  not  in  active  service. 


1875. — Article  XIT. 

lect  to  elect  such  officers  within 
the  time  prescribed  by  law,  they 
may  be  appointed  by  the  gov- 
ernor. 

Sec.  4.  Volunteer  organizations 
of  infantry,  cavalry,  and  artillery 
may  be  formed  in  such  manner, 
and  under  such  restrictions,  and 
with  such  privileges,  as  may  be 
provided  by  law. 

Sec.  5.  The  militia  and  volun- 
teer forces  shall,  in  all  cases,  ex- 
cept treason,  felony,  and  breach 
of  the  peace,  be  privileged  from 
arrest  during  their  attendance  at 
musters,  parades,  and  elections, 
and  in  going  to  and  returning 
from  the  same. 

Sec.  6.  The  governor  shall,  ex- 
cept as  otherwise  provided  here- 
in, be  commander-in-chief  of  the 
militia  and  volunteer  forces  of 
the  state,  except  when  in  the 
service  of  the  United  States,  and 
shall,  with  the  advice  and  consent 
of  the  senate,  appoint  all  general 
officers,  whose  terms  of  office  shall 
be  for  four  years.  The  governor, 
the  generals,  and  regimental  and 
battalion  commanders  shall  ap- 
point their  own  staffs,  as  may  be 
provided  by  law. 

Sec.  7.  The  general  assembly 
shall  provide  for  the  safe  keeping 
of  the  arms,  ammunition,  and  ac- 
coutrements, military  records, 
banners,  and  relics  of  the  state. 

Sec.  8.  The  officers  and  men  of 
the  militia  and  volunteer  forces 
shall  not  be  entitled  to,  or  receive 
any  pay,  rations,  or  emoluments, 
when  not  in  active  service. 
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1901.— Sections  279-281. 

ARTICLE  XVI. 

OATH  OF  OFFICE. 

Sec.  279.  All  members  of  the 
legislature,  and  all  officers,  execu- 
tive and  judicial,  before  they 
enter  upon  the  execution  of  the 
duties  of  their  respective  offices, 
shall  take  the  following  oath  or 
affirmation: 


"V 


-,  solemnly  swear 


(or  affirm,  as  the  case  may  be), 
that  I  will  support  the  constitu- 
tion of  the  United  States,  and  the 
constitution  of  the  State  of  Ala- 
bama, so  long  as  I  continue  a  cit- 
izen thereof;  and  that  I  will  faith- 
fully and  honestly  discharge  the 
duties  of  the  office  upon  which  I 
am  about  to  enter,  to  the  best  of 
my  ability.     So  help  me  God." 

The  oath  may  be  administered 
by  the  presiding  officer  of  either 
house  of  the  legislature,  or  by  any 
officer  authorized  by  law  to  ad- 
minister an  oath. 

ARTICLE  XVII. 

MISCELLANEOUS   PEOVISIONS. 

Sec.  280.  No  person  holding  an 
office  of  profit  under  the  United 
States,  except  postmasters,  whose 
annual  salaries  do  not  exceed  two 
hundred  dollars,  shall,  during  his 
continuance  in.  such  office,  hold 
any  office  of  profit  under  this 
state;  nor,  unless  otherwise  pro- 
vided in  this  constitution,  shall 
any  person  hold  two  offices  of 
profit  at  one  and  the  same  time 
under  this  state,  except  justices 
of  the  peace,  constables,  notaries 
public,  and  commissioner  of 
deeds. 

Sec.  281.  The  salary,  fees,  or 
compensation  of  any  officer  hold- 


1875.— Article  XV. 

ARTICLE  XV. 

OATH  OF  OFFICE. 

Section  1.  All  members  of  the 
general  assembly,  and  all  officers, 
executive  and  judicial,  before 
they  enter  upon  the  execution  of 
the  duties  of  their  respective 
offices,  shall  take  the  following 
oath  or  affirmation,  to  wit: 

-,  solemnly  swear  (or 


affirm,  as  the  case  may  be;  that 
I  will  support  the  constitution  of 
the  United  States,  and  the  consti- 
tution of  the  State  of  Alabama, 
so  long  as  I  continue  a  citizen 
thereof;  and  that  I  will  faithfully 
and  honestly  discharge  the  duties 
of  the  office  upon  which  I  am 
about  to  enter,  to  the  best  of  my 
ability.    So  help  me  God." 

Which  oath  may  be  adminis- 
tered by  the  presiding  officer  of 
either  house  of  the  general  as- 
sembly, or  by  any  officer  author- 
ized by  law  to  administer  an  oath. 

ARTICLE  XVI. 

MISCELLANEOUS  PEOVISIONS. 

Section  1.  No  person  holding 
an  office  of  profit  under  the 
United  States,  except  postmas- 
ters whose  annual  salary  does  not 
exceed  two  hundred  dollars, 
shall,  during  his  continuance  in 
such  office,  hold  any  office  of 
profit  under  this  state;  nor  shall 
any  person  hold  two  offices  of 
profit  at  one  and  the  same  time 
under  this  state,  except  justices 
of  the  peace,  constables,  notaries 
public,  and  commissioners  of 
deeds. 


Sec.  2.  It  is  made  the  duty  of 
the  general  assembly  to  enact  all 
laws  necessary  to  give  effect  to 
the  provisions  of  this  constitu- 
tion. 
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ing  any  civil  office  of  profit  under 
this  state  or  any  county  or  munic- 
ipality thereof,  shall  not  be  in- 
creased or  diminished  during  the 
term  for  which  he  shall  have  been 
elected  or  appointed. 

Sec.  282.  It  is  made  the  duty  of 
the  legislature  to  enact  all  laws 
necessary  to  give  effect  to  the  pro- 
visions of  this  constitution. 

Sec.  283.  The  act  of  the  general 
Assembly  of  Alabama  entitled 
"  An  act  to  consolidate  and  adjust 
the  bonded  debt  of  the  State  of 
Alabama,' 9  approved  February 
18th,  1895,  and  an  act  amendatory 
thereof  entitled  "An  act  to  amend 
section  6  of  an  act  to  consolidate 
and  adjust  the  bonded  debt  of  the 
State  of  Alabama,  approved  Feb- 
ruary 18th,  1895/ '  which  said  last 
named  act  was  approved  Febru- 
ary 16th,  1899,  are  hereby  made 
valid,  and  both  of  said  acts  shall 
have  the  full  force  and  effect  of 
law,  except  in  so  far  as  they  au- 
thorize the  redemption,  before 
maturity  of  the  bonds  authorized 
by  said  acts  to  be  issued.  The 
governor  is  authorized  and  em- 
powered to  act  under  the  same 
and  to  carry  out  all  the  provisions 
thereof;  provided,  that  the  bonds 
authorized  to  be  issued  by  said 
acts  and  issued  thereunder  may 
be  made  payable  at  any  time,  not 
exceeding  fifty  years  from  the 
date  thereof,  and  shall  not  be  re- 
deemable until  their  maturity. 

ARTICLE  XVIH. 

MODE  OF  AMENDING  THE  CONSTI- 
TUTION. 

%    Sec.  284.  Amendments  may  be 


ARTICLE  XVn. 

MODE  OF  AMENDING  THE  CONSTI- 
TUTION. 

Section  1.    The  general  assem- 


[Sec.  284.]— 

The  people  of  the  several  states  are 


the  constituency  of  the  federal  as  well 
as  the  state  government,  and  may  alter 
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proposed  to  this  constitution  by 
the  legislature  in  the  manner  fol- 
lowing: The  proposed  amend- 
ments shall  be  read  in  the  house 
in  which  they  originate  on  three 
several  days,   and,   if  upon  the 


the  Federal  Constitution  and  those  of 
their  respective  states,  so  long  ast  hey  do 
not  ignore  or  deny  allegiance  or  antag- 
onize the  Federal  Constitution. — Penn.  v. 
Tolhaon,  26  Ark.  545. 

Where  an  amendment  of  a  Constitu- 
tion provides  that  the  section  of  the  old    , 
shall  be  amended  so  as  to  read  as  fol- 
lows:   "What  follows  becomes  the  en-   I 
tire  law,  and  the  old  section  ceases  to   j 
have  any  force."— 15  Fla.  735. 

Where  a  Constitution  is  amended  and 
parts  of  the  old  retained  have  become  • 
pro  haec  vice  parts  of  the  new  Consti- 
tution. An  act  to  amend  the  Constitu- 
tion of  Mississippi  was  held  to  be  en- 
acted in  accordance  with  the  require- 
ments of  that  Constitution,  and  having 
been  ratified  by  the  people  and  inserted 
in  the  Constitution  by  the  succeeding 
legislatures,  it  must  thereafter  be  re- 
garded as  a  part  of  the  Constitution.— 
Green  v.  Weller,  32  Miss.  650 

The  legislature  providing  for  the 
calling  of  a  constitutional  convention 
cannot  impose  additional  disqualifica- 
tions on  electors  for  voting  for  dele-  i 
gates  to  the  convention,  other  than  those 
which  disqualify  them  to  vote  on  the 
question  of  calling  vel  non.  It  was 
held  in  North  Carolina  that  the  federal 
government  could  call  a  convention  of 
the  people  of  North  Carolina  for  the 
purpose  of  framing  a  Constitution,  not- 
withstanding the  Constitution  of  North  i 
Carolina  contained  provisions  for  the 
amendment  of  its  Constitution,  and  did 
not  authorize  such  calling  by  the  fed- 
eral government.  This  was  no  doubt  a 
reconstruction  measure,  and  certainly 
could  never  have  been  thought  to  have 
been  valid  or  righteous  law,  but  simply 
a  reconstruction  measure,  when  the 
rights  and  liberties  of  the  southern 
states  were  not  considered  other  than 
subjects  of  booty  and  plunder  for 
* '  carpetbaggers ' '  and  ' '  scalawags. ' ' — 
In  re  Hughes,  61  N.  C.  57. 

Constitutions  usually  contain  pro- 
visions that  proposed  amendments  shall 
be  entered  in  the  journals  of  each  house,   ' 
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bly  may,  whenever  two-thirds  of 
each  house  shall  deem  it  neces- 
sary, propose  amendments  to  this 
constitution,  which,  having  been 
read  on  three  several  days  in  each 
house,  shall  be  duly  published  in 

but  this  does  not  mean  that  they  shall 
be  copied  into  the  journals  in  full,  but 
only  requires  that  it  shall  be  by  identi- 
cal reference.  They  often  contain  pro- 
vision that  amendments  shall  be  passed 
by  a  majority  of  two-thirds  or  three- 
fourths  of  each  branch  of  the  legisla- 
ture; this  means  two-thirds  or  three- 
fourths  of  the  majority,  sometimes  the 
quorum. — Green  v.  Weller,  32  Miss.,  650; 
Thomason  v.  Buggies,  69  Cal.  465. 

The  power  conferred  upon  the  legisla- 
ture to  amend  the  Constitution  was  held 
not  to  authorize  a  repeal  of  any  part 
of  the  bill  of  rights. — Eason  v.  State, 
11  Ark.  481. 

The  time  at  which  amendment  should 
be  submitted  to  the  people  for  ratifica- 
tion may  be  fixed  by  an  act  of  the 
legislature,  and  approved  by  the  gover- 
nor, as  other  acts.  Where  the  Consti- 
tution provides  that  the  proposed  amend- 
ment shall  be  entered  on  the  journals, 
and  that  such  amendment  shall  be  sub- 
mitted to  the  people  for  ratification,  it 
requires  that  a  separate  law  must  be 
enacted  and  approved  by  the  governor 
as  other  laws  for  an  election  upon  the 
ratification  of  such  amendment. — Hatch 
v.  Stoneman,  66  Cal.,  632. 

Ratifying  an  amendment  by  a  ma- 
jority vote  of  the  people  does  not  vali- 
date an  amendment  which  was  not 
agreed  to  by  both  houses  of  the  general 
assembly  as  required  by  tne  Constitu- 
tion.—Koehler  v.  Hill,  60  Iowa,  543. 

It  has  been  held  that  on  the  question 
as  to  the  ratification  and  validity  ot 
constitutional  amendment  that  the  jour- 
nals of  the  two  houses,  and  not  the  final 
resolution  as  to  the  amendment,  is  the 
primary  and  best  evidence  of  the  pro- 
posed   amendment. — lb. 

Where  an  amendment  agreed  to  in 
the  lower  house  is  different  from  that 
agreed  to  by  the  senate,  the  constitu- 
tional amendment  is  invalid. — lb. 

The  secretary  of  the  senate  and  clerk 
of  the  house  have  authority  to  spread 
proposed  amendments  to  the  Constitu- 
tion on  the  journals  of  their  respective 
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third  reading  three-fifths  of  all 
the  members  elected  to  that  house 
shall  vote  in  favor  thereof,  the 
proposed  amendments  •  shall  be 
sent  to  the  other  house,  in  which 
they  shall  likewise  be  read  on 


such  manner  as  the  general  as- 
sembly may  'direct,  at  least  three 
months  before  the  next  general 
election  for  representatives,  for 
the  consideration  of  the  people; 
and  it  shall  be  the  duty  of  the 


houses  after  it  has  been  voted  for  by 
the  required  number  of  members,  and 
they  may  do  so  without  express  author- 
ity from  the  houses. — State  v.  Mason,  43 
La.    590. 

The  resolution  proposing  the  consti- 
tutional amendment  need  not  be  read  on 
three  different  days  in  each  house,  as  an 
ordinary  bill,  unless  the  Constitution 
expressly  so  provides. — Edwards  v.  Le- 
suer,  132  Mo.  410. 

If  the  Constitution  does  not  prescribe 
whether  an  amendment  to  the  Constitu- . 
tion  shall  be  made  by  a  bill  or  joint 
resolution,  it  is  not  the  province  of  the 
governor  to  say  whether  it  shall  be  by 
one  or  the  other,  and  does  not  justify* 
him  ih  retaining  the  bill  or  resolution 
for  that  purpose  without  approving. — 25 
Neb.   864. 

A  title'  to  a  bill  to  amend  the  Consti- 
tution is  unnecessary;  that  is  required 
only  in  case  of  ordinary  legislation, 
and  if  it  is  added  it  may  be  disre- 
garded. A  failure  to  make  an  entry 
of  acts  or  resolutions  for  constitutional' 
amendments  renders  them  invalid  where 
the  Constitution  requires  such  entry. — 
State  v.  Tuffy,  19  Nev.  391. 

A  resolution  proposing  an  amendment 
to  Constitution  does  not  require  the  ap- 
proval of  the  executive,  the  president 
or  governor;  the  approval  of  the  officer 
applies  only  to  ordinary  legislation,  and 
not  to  constitutional  amendment,  and 
nis  veto  would  be  without  any  effect 
whatever. — Hollingsworth  v.  Virginia,  3 
Dall.  378;  State  v.  Mason,  43  La.  590; 
25  Neb.  864. 

Where  the  Constitution  requires  pub- 
lication of  proceedings  as  to  amend- 
ments, the  publication  is  essential  to 
the  validity  of  any  amendment,  and 
that  amendment  voted  on  without  com- 
pliance with  such  requirements  is  in- 
operative.— State  v.  Davis,  20  Nov.  220; 
State  v.  Tooker,  15  Mont.  8. 

The  fifth  and  sixth  amendments  of 
the  Federal  Constitution  are  restrictions 
upon  the  power  of  congress.  The  ninth 
amendment  does  not  restrain  the  power 


of  the  states.  None  of  the  first  ten 
amendments  limits  the  power  reserved 
by  the  states;  they  apply  only  to  the 
powers  of  the  general  government.  The 
fifth  is  a  restraint  on  the  legislative  as 
well  as  the  executive  and  judicial  powers 
of  the  government,  in  fact,  all  of  the 
first  ten  amendments  are  limitations 
upon  the  power  of  the  federal  govern- 
ment, and  not  upon  the  states. — Justice 
v.  Murray,  9  Wall.  278;  Brown  v.  New 
Jersey,  175  U.  S.  174. 

The  first  ten  amendments  were  not 
intended  to  lay  down  any  novel  prin- 
ciples of  government,  but  were  intended 
merely  to  declare  certain  guaranties  and 
immunities  inherited  from  our  English 
ancestors,  and  from  time  immemorial, 
subject  to  exceptions  arising  from  the 
necessity  of  the  case. — Robertson  v. 
Baldwin,  165  U.  S.  281. 

The  fourteenth  amendment  of  the  Fed- 
eral Constitution  refers  to  state  actions 
exclusively,  and  not  to  acts  of  indi 
viduals.  It  extends  equal  protection  of 
civil  as  distinguished  from  political 
rights,  but  these  rights  cannot  be  im- 
paired by  wrongful  acts  of  individuals 
unsupported  by  state  authority.  This 
amendment  permits  diversity  in  state 
courts,  but  it  secures  to  all  persons 
within  the  respective  jurisdiction,  an 
equal  right  in  like  cases.  This  amend- 
ment conferred  no  new  rights,  but  only 
extended  the  protection  of  the  Constitu- 
tion over  the  rights  of  life,  liberty,  and 
property  that  previously  existed  in  all 
State  Constitutions. — Mobile  Co.  v. 
Tenn.,    153    U.    S.    506. 

It  nullifies  all  state  legislation  and 
state  actions  which  could  impair  privi- 
leges of  citizens  or  injure  the  life,  lib- 
erty, or  property  without  process  of  law, 
or  by  denying  the  equal  protection  of 
laws.— Civil  Rights  cases,  109  U.  S.  11. 

It  extended  to  all  acts  of  the  state 
through  its  executive,  legislative,  or  ju- 
dicial authorities. — Scott  v.  McNeal,  154 
U.  S.  45. 

It  does  not  override  or  change  public 
vested  rights  existing  in  the  nature  of 
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three  several  days,  and  if  upon  the 
third  reading  three-fifths  of  all 
the  members  elected  to  that  house 
shall  vote  in  favor  of  the  proposed 
amendments,  the  legislature  shall 
order  an  election  by  the  qualified 
electors  of  the  state  upon  such 
proposed  amendments,  to  be  held 
either  at  the  general  election  next 
succeeding  the  session  of  the  leg- 
islature at  which  the  amendments 
are  proposed  or  upon  another  day 
appointed  by  the  legislature,  not 
less  than  three  months  after  the 
final  adjournment  of  the*  session 
of  the  legislature  at  which  the 
amendments  were  proposed.  No- 
tice of  such  election,  together  with 
the  proposed  amendments,  shall 
be  given  by  proclamation  of  the 
governor,  which  shall  be  pub- 
lished in  every  county  in  such 
manner  as  the  legislature  shall 
direct,  for  at  least  eight  successive 
weeks  next  preceding  the  day  ap- 
pointed for  such  election.  On  the 
day  so  appointed  an  election  shall 
he  held  for  the  vote  of  the  quali- 
fied electors  of  the  state  upon  the 


several  returning  officers,  at  the 
next  general  election  which  shall 
be  held  for  representatives,  to 
open  a  poll  for  the  vote  of  the 
qualified  electors  on  the  proposed' 
amendments,  and  to  make  return 
of  said  vote  to  the  secretary  of 
state;  and,  if  it  shall  thereupon 
appear  that  a  majority  of  all  the 
qualified  electors  of  the  state, 
who  voted  at  said  election,  voted 
in  favor  of  the  proposed  amend- 
ments, said  amendments  shall  be 
valid,  to  all  mtents  and  purposes, 
as  parts  of  this  constitution;  and 
the  result  of  such  election  shall 
be  made  known  by  proclamation 
of  the  governor. 


easements  which  wese  valid  under  the 
Constitution  and  laws  of  the  state  at 
the  time  of  the  passage  of  the  amend- 
ment.— Eldridge  v.  Trezevant,  160  U. 
8.  468. 

But  it  refers  to  all  of  the  instrumen- 
talities of  the  state  and  covers  acts  of 
the  state  officers  who  act  as  such  officers. 
At  the  time  of  the  adoption  of  this 
amendment  there  was  no  general  rule  of 
international  law  recognized  by  the  civ- 
ilized nations  inconsistent  with  the  an- 
cient rules  of  citizenship  by  birth  within 
the  dominion. — U.  S.  v.  Wong  Kim  Ark, 
169  U.  8.  666. 

But  it  does  not  secure  to  all  persons 
within  the  United  States  the  benefit  of 
the  same  laws  and  the  same  remedies; 
it  added  no  new  privileges  or  immuni- 
ties, it  merely   furnished  an  additional 


guaranty.  It  was  not  intended  to  regu- 
late the  forms  of  procedure  in  state 
courts,  but  only  to  secure  substantial 
rights.  It  was  not  designed  to  inter- 
fere with  the  police  powers  of  the 
states  which  were  reserved  at  the  time 
the  original  Constitution  was  adopted, 
which  the  state  may  exercise  for  the 
protection  of  public  health,  the  preven- 
tion of  fraud,  etc.  It  does  not  even 
limit  the  subjects  upon  which  the  power 
may  be  exercised.  It  does  not  affect 
state  rights,  or  the  jurisdiction  thereof. 
An  act  which  provides  that  if  voter 
does  not  erase  matter  on  ticket,  it  shall 
constitute  a  vote  in  favor  of  the  pro- 
posed amendment,  is  valid. — May  & 
Thomas  Co.  v.  Mayor  of  Birmingham, 
123  Ala.  300. 
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proposed  amendments.  If  such 
election  be  held  on  the  day  of  the 
general  election,  the  officers  of 
snch  general  election  shall  open 
'  a  poll  for  the  vote  of  the  qualified 
electors  upon  the  proposed 
amendments;  if  it  be  held  on  a 
day  other  than  that  of  a  general 
election,  officers  for  such  election 
shall  be  appointed;  and  the  elec- 
tion shall  be  held  in  all  things  in 
accordance  with  the  law  govern- 
ing general  elections.  In  all  elec- 
tions upon  such  proposed  amend- 
ments, the  votes  cast  thereat  shall 
be  canvassed,  tabulated,  and  re- 
turns thereof  be  made  to  the  sec- 
retary of  state,  and  counted,  in 
the  same  manner  as  in  elections 
for  representatives  to  the  legisla- 
ture; and  if  it  shall  thereupon 
appear  that  a  majority  of  the 
qualified  electors  who  voted  at 
such  election  upon  the  proposed 
amendments  voted  in  favor  of  the 
same,  such  amendments  shall  be 
valid  to  all  intents  and  purposes 
as  parts  of  this  constitution.  The 
result  of  such  election  shall  be 
made  known  by  proclamation  of 
the  governor.  Representation  in 
the  legislature  shall  be  based  upon 
population,  and  such  basis  of  rep- 
resentation shall  not  be  changed 
by  constitutional  amendments. 

Sec.  285.  Upon  the  ballots  used 
at  all  elections  provided  for  in 
section  284  of  this  constitution  the 
substance  or  subject-matter  of 
each  proposed  amendment  shall 
be  so  printed  that  the  nature 
thereof  shall  be  clearly  indicated. 
Following  each  proposed  amend- 
ment on  the  ballot  shall  be  printed 
t^e  word  "  Yes"  and  immediately 
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under  that  shall  be  printed  the 
word  "No."  The  choice  of  the 
elector  shall  be  indicated  by  a 
cross  mark  made  by  him  or  under 
his  direction,  opposite  the  word 
expressing  his  desire,  and  no 
amendment  shall  be  adopted  un- 
less it  receives  the  affirmative 
vote  of  a  majority  of  all  the  qual- 
ified electors  who  vote  at  such 
election. 
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Sec.  286.  No  convention  shall 
hereafter  be  held  for  the  purpose 
of  altering  or  amending  the  con- 
stitution of  this  state,  unless  after 
the  legislature  by  a  vote  of  a  ma- 
jority of  all  the  members  elected 
to  each  house  has  passed  an  act  or 
resolution  calling  a  contention  for 
such  purpose,  the  question  of  con- 
vention or  no  convention  shall  be 
first  submitted  to  a  vote  of  all  the 
qualified  electors  of  the  state,  and 
approved  by  a  majority  of  those 
voting  at  such  election.  No  act 
or  resolution  of  the  legislature 
calling  a  convention  for  the  pur- 
pose of  altering  or  amending  the 
constitution  of  this  state,  shall  be 
repealed  except  upon  the  vote  of 
a  majority  of  all  the  members 
elected  to  each  house  at  the  same 
session  at  which  such  act  or  reso- 
lution was  passed;  provided, 
nothing  herein  contained  shall  be 
construed  as  restricting  the  juris- 
diction and  power  of  the  conven- 
tion, when  duly  assembled  in  pur- 
suance of  this  section,  to  establish 
such  ordinances  and  to  do  and 
perform  such  things  as  to  the  con- 
vention may  seem  necessary  or 
proper  for  the  purpose  of  alter- 
ing, revising,  or  amending  the  ex- 
isting constitution. 


Sec.  2.  No  convention  shall 
hereafter  be  held  for  the  purpose 
of  altering  or  amending  the  con- 
stitution of  this  state,  unless  the 
question  of  convention  or  no  con- 
vention shall  first  be  submitted  to 
a  vote  of  all  the  electors  of  the 
state,  and  approved  by  a  majority 
of  those  voting  at  said  election. 
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Sec.  287.  All  votes  of  the  legis- 
lature upon  proposed  amendments 
to  this  constitution,  and  upon 
bills  or  resolutions  calling  a  con- 
vention for  the  purpose  of  alter- 
ing or  amending  the  constitution 
of  this  state,  shall  be  taken  by- 
yeas  and  nays  and  entered  on  the 
journals.  No  act  or  resolution  of 
the  legislature  passed  in  accord- 
ance with  the  provisions  of  this 
article,  proposing  amendments  to 
this  constitution,  or  calling  a  con- 
vention for  the  purpose  of  alter- 
ing or  amending  the  constitution 
of  this  state,  shall  be  submitted 
for  the  approval  of  the  governor, 
but  shall  be  valid  without  his  ap- 
proval. 

SCHEDULE. 

•  In  order  that  no  injury  'or  in- 
convenience may  arise  from  the 
alterations  and  amendments  made 
by  this  constitution  to  the  exist- 
ing constitution  of  this  state,  and 
to  carry  this  constitution  into 
effect,  it  is  hereby  ordained  and 
declared: 

1.  That  all  laws  in  force  at  the 
ratification  of  this  constitution 
and  not  inconsistent  therewith, 
shall  remain  in  full  force  until 
altered  or  repealed  by  the  legisr 
lature;  and  all  rights,  actions, 
prosecutions,  claims,  and  con- 
tracts of  the  state,  counties,  mu- 
nicipal corporations,  individuals, 
or  bodies  corporate,  not  inconsist- 
ent with  this  constitution,  shall 
continue  to  be  valid  as  if  this  con- 
stitution had  not  been  ratified. 

2.  That  all  bonds  executed  by 
or  to  any  officer  of  this  state,  all 
recognizances,  obligations,  and  all 


SCHEDULE. 

In  order  that  no  injury  or  in- 
convenience may  arise  from  the 
alterations  and  amendments  made 
by  this  constitution  to  the  exist- 
ing constitution  of  this  state,  and 
to  carry  this  constitution  into 
effect,  it  is  hereby  ordained  and 
declared— 

1.  That  all  laws  in  force  at  the 
ratification  of  this  constitution, 
and  not  inconsistent  therewith, 
shall  remain  in  full  force,  until 
altered  or  repealed  by  the  general 
assembly;  and  all  rights,  actions, 
prosecutions,  claims,  and  con- 
tracts of  this  state,  counties,  indi- 
viduals, or  bodies  corporate,  not 
inconsistent  with  this  constitu- 
tion, shall  continue  to  be  as  valid 
as  if  this  constitution  had  not 
been  ratified. 

2.  That  all  bonds  executed  by 
or  to  any  officer  of  this  state,  all 
recognizances,    obligations,    and 
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other  instruments  executed  to  this 
state,  or  to  any  subdivision  or 
municipality  thereof  before  the 
ratification  of  this  constitution, 
and  all  fines,  taxes,  penalties,  and 
forfeitures  due  and  owing  to  the 
state,  or  any  subdivision  or  mu- 
nicipality thereof;  and  all  writs, 
suits,  prosecutions,   claims,   and 
causes  of  action,  except  as  herein 
otherwise   provided,    shall    con- 
tinue and  remain  unaffected  by 
the  ratification  of  this  constitu- 
tion. All  indictments  which  have 
heen  found,  or  which  may  here- 
after be  found,  for  any  crime  or 
offense  committed  before  the  rati- 
fication of  this  constitution,  shall 
be  proceeded  upon  in  the  same 
manner  as  if  this  constitution  had 
not  been  ratified. 

3.  That  all  the  executive  and 
judicial  officers,  and  all  other  offi- 
cers in  this  state,  who  were  elect- 
ed at  the  elections  held  in  this 
<tate  on  the  first  Monday  in  Au- 
gust, in  the  years  eighteen  hun- 
dred and  ninety-eight  and  nine- 
teen hundred,  or  who  have  been 
appointed  since  that  time,  and  all 
members  of  the  present  general 
assembly,  and  all  who  may  be 
hereafter  elected  members  of  the 
present  general  assembly,  and  all 
other  officers  holding  office  at  the 
time  of  the  ratification  of  this 
institution,  shall,  except  as  oth- 
erwise provided  in  this  constitu- 
tion, continue  in  office  and  exer- 
cise the  duties  thereof  until  their 
respective  terms  shall  expire,  as 
provided  by  the  constitution  of 
eighteen  hundred  and  seventy- 
foe,  or  the  laws  of  this  state. 


all  other  instruments  executed  to 
this  state,  or  any  subdivision  or 
municipality  thereof,  before  the 
ratification  of  this  constitution, 
and  all  fines,  taxes,  penalties,  and 
forfeitures  due  and  owing  to  this 
state,  or  any  subdivision,  or  to 
any  municipality  thereof;  and  all 
writs,  suits,  prosecutions,  claims, 
and  causes  of  action,  except  as 
herein*  otherwise  provided,  shall 
continue  and  remain  unaffected 
by  the  ratification  of  this  consti- 
tution. All  indictments  which 
may  have  been  found,  or  which 
may  hereafter  be  found,  for  any 
crime -or  offense  committed  be- 
fore the  ratification  of  this  con- 
stitution, shall  be  proceeded  upon 
in  the  same  manner  as  if  this  con- 
stitution had  not  been  ratified. 

3.  That  all  the  executive  and 
judicial  officers,  and  all  other  offi- 
cers in  this  state,  who  shall  have 
been  elected  at  the  election  held 
in  this  state,  on  third  day  of 
November,  eighteen  hundred  and 
seventy-four,  or  who  may  have 
been  appointed  since  that  time, 
and  all  members  of  the  present 
general  assembly,  and  all  that 
may  hereafter  be  elected  mem- 
bers of  the  present  general  assem- 
bly, and  all  other  officers  holding 
office  at  the  time  of  the  ratifica- 
tion of  this  constitution,  except 
such  as  hold  office  under  any  act 
of  the  general  assembly,  shall 
continue  in  office,  and  exercise 
the  duties  thereof  until  their 
respective  terms  shall  expire,  as 
provided  by  the  present  constitu- 
tion and  laws  of  this  state. 
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4.  This  constitution  shall  be 
submitted  to  the  qualified  electors 
of  this  state  for  ratification  or  re- 
jection, as  authorized  and  re-* 
quired  by  an  act  of  the  general  as- 
sembly of  this  state,  entitled  "An 
act  to  provide  for  holding  a  con- 
vention to  revise  and  amend  the 
constitution  of  this  state,' '  ap- 
proved the  eleventh  day  of  De- 
cember, nineteen  hundred  j  and 
no  elector  shall  be  deprived  of  his 
right  to  vote  at  the  election  to  be 
held  for  such  purpose  by  reason 
of  his  not  being  registered. 


[Sec.  4.]— 

Where  the  Constitution  provides  that 
amendments  shall  be  ratified  or  rejected 
at  an  election  for  senators  and  repre- 
sentatives, and  shall  be  determined  by 
a  majority  of  the  electors  voting  at  such 
election,  the  voting  is  determined  by 
the  majority  of  those  votes  cast  in  the 
state  at  such  election  for  senators  and 
representatives. — State  v.  Babcock,  17 
Neb.  188;  State  v.  Foraker,  46  Ohio 
.  St.  677. 

Where  the  Constitution  requires  a  ma- 
jority of  the  electors  of  the  state  to 
ratify  an  amendment  to  the  Constitu- 
tion, the  whole  number  of  votes  cast 
at  an  election  may  be  taken  as  the  num- 
ber of  electors  of  the  state.  If  the 
amendment  fails  to  be  adopted  or  re- 
jected by  the  required  majority,  the 
legislature  may  resubmit  the  amend- 
ment.— State  v.  Swift,  69  Ind.  505. 

It  has  been  held  where  two  amend- 
ments were  submitted  for  ratification 
at  the  same  time,  if  the  majority  of  the 
vote  cast  upon  it  was  for  ratification, 
that  both  amendments  would  be  held  to 
be  ratified. — 24  Kansas,  700. 

An  act  of  the  legislature  proposing 
amendments  to  the  Constitution  under 
the  provisions  of  the  Constitution  of 
Louisiana  was  held  to  have  no  force  or 
effect  until  it  was  ratified  by  vote  of  the 
people.  If  the  legislature  calls  a  con- 
stitutional convention  in  accordance 
with  the  then  existing  Constitution  for 
the  purpose  of  framing  a  new  Constitu- 
tion, and  not  for  amending  any  specified 
part,  and  the  act  does  not  require  that 
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4.  This  constitution  shall  be 
submitted  to  the  qualified  elec- 
tors of  this  state  for  ratification 
or  rejection,  as  authorized  and 
required  by  an  act  of  the  general 
assembly  of  this  state,  entitled 
"An  act  to  provide  for  the  call- 
ing of  a  convention  to  revise  and 
amend  the  constitution  of  this 
state,' '  approved  nineteenth  day 
of  March,  anno  domini  eighteen 
hundred  and  seventy-five. 


the  Constitution  adopted  shall  be  rati- 
fied by  vote  of  the  people,  it  is  not 
necessary  to  the  validity  of  the  Con- 
stitution that  it  should  be  so  ratified. 
The  submission  of  a  constitutional 
amendment  to  the  vote  of  the  people 
should  not  be  restrained  because  the 
provision  delegates  certain  powers  of 
government  to  other  officials  or  depart- 
ments.— Edwards  v.  Lesueur,  132  Mo. 
40. 

Where  the  questions  were  to  prohibit 
"the  manufacture,  sale,  and  keeping  for 
sale  of  intoxicating  liquors  as  bever- 
ages/7 and  a  license  to  regulate  "the 
manufacture,  sale,  and  keeping  tor  sale 
of  intoxicating  liquor  as  a  beverage." 
they  are  independent  and  separate  prop- 
ositions and  amendments  and  should  be 
separately  submitted  to  the  electors  for 
approval  or  rejection. — 25  Neb.  864. 

The  words  "voting  thereon"  were 
held  to  refer  to  "a  majority  of  the 
electors,"  and  not  "members  of  the 
legislature,"  where  the  provision  of  the 
Constitution  was  "the  people  shall  ap- 
prove and  ratify  such  amendment  by  a 
majority  of  the  electors  qualified  to 
vote  for  the  members  of  the  legislature 
voting  thereon." — State  v.  Board  of 
Examiners,  21  Nev.  67. 

The  legislature  may  submit  several 
distinct  propositions  for  ratification  or 
rejection  as  one  amendment  to  the  Con- 
stitution, if  they  all  relate  to  the  same 
subject-matter,  and  are  designed  to  ac- 
complish the  same  purpose. — State  v. 
Timme,  54  Wis.  318. 
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5.  That  instead  of  the  publica- 
tion as  required  by  the  act  to  pro- 
vide for  holding  a  convention  to 
revise  and  amend  the  constitution, 
approved  the  eleventh  day  of  De- 
cember, nineteen  hundred,  the 
governor  of  this  state  is  hereby 
authorized  to  take  such  steps  as 
will  give  general  publicity  and 
circulation  to  this  constitution  in 
a  manner  as  economical  as  prac- 
ticable. 


6.  The  salaries  of  the  executive 
and  Judicial  and  all  other  officers 
of  this  state,  who  may  be  holding 
office  at  the  time  of  the  ratifica- 
tion of  this  constitution,  and  the 
payment  of  the  present  members 
of  the  general  assembly,  shall  not 
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5.  If  at  said  election  the  said 
constitution  shall  be  found  to 
have  been  ratified  by  a  majority 
of  all  the  qualified  electors  voting 
at  said  election,  the  said  new  con- 
stitution, so  ratified,  shall  go  into 
effect  as  the  new  constitution  of 
the  State  of  Alabama  within  the 
time  stated  in  the  proclamation 
of  the  governor,  and  shall  there- 
after be  binding  and  Obligatory 
as  such  upon  all  the  people  of  this 
state,  according  to  the  provisions 
of  said  act,  approved  nineteenth 
day  of  March,  anno  domini  eigh- 
teen hundred  and  seventy-five, 

6.  That  instead  of  the  publica- 
tion as  required  by  section  twelve 
of  said  act,  the  governor  of  the 
state  is  hereby  authorized  to  take 
such  steps  as  will  give  general 
publicity  and  circulation  to  this 
constitution  in  as  economical 
manner  as  practicable. 


7.  That  all  laws  requiring  an 
enumeration  of  the  inhabitants  of 
this  state  during  the  year  eigh- 
teen hundred  and  seventy-five  are 
hereby  avoided. 

8.  That  the  board  of  education 
of  this  state  is  hereby  abolished. 

9.  The  salaries  of  the  executive 
and  judicial,  and  all  other  officers 
of  this  state  who  may  be  holding 
office  at  the  time  of  the  ratifica- 
tion of  this  constitution,  and  the 
pay  of  the  present  members  of 
the  general  assembly,  shall  not  be- 
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be  affected  by  the  provisions  of     affected  by  the  provisions  of  this 
this  constitution.  constitution. 


Done  by  the  people  of  Alabama, 
through  their  delegates  in  conven- 
tion assembled  in  the  hall  of  the 
house  of  representatives,  at  Mont- 
gomery, Alabama,  this,  the  third 
day  of  September,  Anno  Domini 
nineteen  hundred  and  one. 

John  B.  Knox,  President 
Attest: Frank  N.  Julian,  Secretary. 

David  C.  Almon, 

W.  A.  Altman, 

John  T.  Ashcraft, 

W.  H.  Banks, 

J.  H.  Barefield, 

W.  H.  Bartlbtt, 

J.  Robert  Beavers, 

C.  P.  Beddow, 

D.  S.  Bethune, 
Samuel  Blackwell, 
Burwell  Boykin  Boone, 
Leslie  E.  Brooks, 
Cecil  Browne, 
Tiiomas  L.  Bulger, 
John  D.  Burnett, 

John  F.  Burns  (1875-1901) 
John  A.  Byars, 
H.  W.  Cardon, 

A.  H.  Carmichael, 
M.  S.  Carmichael, 
G.  H.  Carnathan, 
Davy  Crockett  Case, 
Reuben  Chapman, 
James  Edward  Cobb, 
W.  T.  L.  Cofer, 
Thomas  W.  Coleman, 

E.  W.  Coleman, 
Thomas  J.  Corn  well, 

B.  II.  Craig, 

R.  M.  Cunningham, 
John  A.  Davis, 
Hubert  T.  Davis, 
S.  II.  Dent, 
Ed.  deGraffenried, 


Leroy  Pope  Walker,  President 
John  F.  Burns, 
J.  H.  White, 
Sumpter  Lea, 
,  Wm.  A.  Smith, 
R.  A.  McClellan, 

E.  D.   WlLLETT, 

Rufus  W.  Cobb, 
John  W.  Inzer, 
Wm.  G.  Little,  Jr., 
W.  Garrett, 
John  Manasco, 
Lewis  M.  Stone, 
Wiley  Coleman, 
Andrew  C.  Hargrove, 
Evan  G.  Richards, 
Henry  W.  Laird, 
Wm.  J.  O'Bannon, 
Geo.  S.  Gullett, 
Geo.  W.  Delbridge, 
Andrew  J.  Ingle, 
Frank  A.  Nisbet, 
John  Gamble, 
Isaac  H.  Parks, 
Henry  C.  Lea, 
Joel  D.  Murphree, 
J.  B.  Kelly, 
J.  N.  Swan, 
F.  W.  Sykes, 

E.  H.  Moren, 
Wm.  C.  Oates, 
Stephen  C.  Allgood, 
Samuel  J.  Bolling, 
Leroy  Brewer, 
John  T.  Heflin, 
Julius  G.  Robinson, 
Samuel  Forwood, 
John  Green, 
Robert  A.  Long, 
Charles  C.  Langdon, 

F.  S.  Lyon, 
Henry  A.  Woolf, 
Wm.  M.  ITames, 
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Joseph  B.  Duke, 

B.  T.  Eley, 
John  C.  Eyster, 
T.  M.  Epsy, 

Charles  W.  Ferguson, 
William  C.  Fitts, 
A.  S.  Fletcher, 
J.  M.  Foster, 
N.  H.  Freeman, 

J.  A.  GlLMORE, 

William  Franklin  Glover, 
Ed.  de  Graffrnried, 
Joseph  B.  Graham, 
L.  W.  Grant, 
John  W.  Grayson, 
Leonard  F.  Greer,  Sr., 
Charles  H.  Greer, 

C.  L.  Haley, 
William  A.  Handley, 

G.  P.  Harrison  (1875-1901) 
J.  Thomas  Heflin, 
John  T.  Heflin, 
Jere  C.  Henderson, 
Evans  Hinson, 
Patrick  W.  Hodges, 
Oliver  R.  Hood, 
Wilson  P.  Howell, 
Augustin  Clayton  Howze, 
W.  B.  Inge, 
E.  C.  Jackson, 
Samuel  C.  Jenkins, 
John  C.  Jones, 
J.  McLean  Jones, 
Thomas  G.  Jones, 
Richard  C.  Jones, 
James  T.  Kirk, 
W.  W.  Kirkland, 
William  H*.  Knight, 
R.  B.  Kyle, 
Emmett  W.  Ledbetter, 
Norville  R.  Leigh,  Jr., 
Lawrence  W.  Looklin, 
Tennent  Lomaz, 
J.  Lee  Long, 
T.  L.  Long, 
Robert  J.  Lowe, 
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Thos.  J.  Burton, 
B.  F.  Johnson, 
Alburto  Martin, 
R.  C.  Torrey, 
M.  T.  Akers, 
Albert  W.  Plowman, 
Wm,  A.  Musgrove, 
James  D.  Meadows, 
W.  J.  Samford, 
Geo.  P.  Harrison,  Jr., 
John  D.  Rather, 
Cephas  B.  Taylor, 
Benj.  F.  Weathers, 
Micajah  L.  Davis, 
J.  W.  Jones, 
John  S.  Dickinson, 
Wm.  Burgess, 
P.  M.  Calloway, 
John  P.  Ralls,  M.  D., 
Wm.  S.  Mudd,  • 
John  A.  Foster, 
James  L.  Pugh, 
Jos.  E.  P.  Flournoy, 
John  D.  Hudson, 
R.  O.  Pickett, 
Richard  H.  Powell, 
E.  A.  O'NEAL, 

Thomas  B.  NbSmith, 
Wm.  Green, 
James  Aiken, 
E.  A.  Powell, 
A.  C.  Gordon, 
Cullen  A.  Battle, 
Jonathan  Bliss, 
D.  B.  Booth, 
S.  T.  Prince, 
A.  A.  Sterritt, 
H.  J.  Livingston, 
Wm.  M.  Lowe, 
S.  S.  Scott, 
Charles  Gibson, 
Thomas  H.  Herndon, 
Jesse  E.  Brown, 
David  S.  Nowlin, 
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Schedule. 
1901.— Schedule.  1875. — Schedule, 

William  T.  Lowe,  John  H.  Nobwood, 

Goedon  Macdonald,  Montgombby  Gilbbeath, 

B.  F.  McMillan,  Attest  :Bbnj.  H.  Scbews,  Secretary. 
Lee  McMillan, 

Geobob  H.  Malone, 
J.  T.  Mabtin, 
J.  C.  Maxwell, 
Allen  H.  Merrill, 
Charles  H.  Miller, 
Joseph  MT.  Milleb, 
Milo  Moody, 
W.  0.  Mulkey, 
J.  D.  Mtjbphbee  (1875- 
1901), 

C.  C.  NeSmith, 

J.  D.  NoBMAN, 

Joseph  Nobwood, 
Wm.  C.  Oates  (1875-1901), 
Emmett  O'Neal, 
John  W.  O'Neil, 
Henby  Opp, 
Rufus  A.  O'Reab, 
Dabney  Palmbb, 
George  H.  Parker, 
John  H.  Pabkeb,  Sb., 
James  P.  Peabce, 
Eble  Pettus,   ' 
E.  A.  Phillips, 
Habby  Pillans, 
P.  H.  Pitts, 
John  H.  Pobteb, 
John  Fbanklin  Pboctob, 
Henby  Fontaine  Reese 
(Dallas), 

N.  P.  RENFBOr 

R.  J.  Reynolds, 

J.  J.  Robinson, 

C.  P.  Rogers,  Sr., 

John  Aduston  Rogers,  of 

Sumter  County,  Ala. 
Wm.  Hodges  Samford, 
W.  T.  Sanders, 
John  William  Augustine 

Sanford, 
George  A.  Searcy, 
Henry  C.  Selheimeb, 
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Schedule. 
1901— Schedule. 

James  0.  Sentell, 
J.  B.  Sloan,  Jr., 
Gregory  L.  Smith, 
Mac.  A.  Smith, 
Morgan  M.  Smith, 
M.  Solue, 
George  A.  Sorrell, 
Napoleon  B.  Speaes, 
Eobest  E.  Spragins, 
J.  H.  Stewart, 
W.  H.  Taylor, 
J.  F.  Thompson, 
Watkins  M.  Vaughan, 
Boswell  deGraffrnried 

Waddell, 
Richard  W.  Walker, 
Thomas  H.  Watts, 
John  B.  Weakley, 
James  Wbatherly, 
Frank  S.  White, 
W.  W.  Whiteside, 
Jere  N.  Williams, 
Gesner  Williams 

(Marengo), 
Arthur  E.  Williams, 
Massey  Wilson, 
Edward  P.  Wilson, 
Jabces  J.  Winn, 
E.  R.  Morrisette, 
E.  D.  Willett, 


SUMMARY  OF  THE  DIFFERENCES 

BETWEEN  THE  CONSTITUTIONS  OF  1901  AND  1875  AS  COMPARED 
AND  CONTRASTED  SECTION  BY  SECTION. 


PREAMBLE. 


The  preambles  are  substantially  alike,  being  a  slight  change  in 
verbiage  and  the  omission  from  the  constitution  of  1901  of  the 
phrase,  "to  provide  for  the  common  defense  and  promote  the  general 
welfare." 

BILL  OR  DECLARATION  OP  RIGHTS. 

The  bills  or  declarations  of  rights  in  the  two  constitutions  as  a 
whole  are  substantially  alike  with  the  slight  variations  and  changes 
hereinafter  pointed  out. 

That  all  men  are  equally  free  and  independent,  endowed  by  the 
Creator  with  certain  inalienable  rights,  etc.  This  provision  is  identi- 
cal in  both  constitutions.    Sec.  1,  p.  3. 

That  all  residents  in  the  state,  born  in  the  United  States,  who  have 
declared  their  intention  to  become  citizens  of  the  United  States, 
declared  citizens  of  the  state,  possessing  equal  civil  and  political 
rights.  This  provision  is  omitted  from  the  constitution  of  1901.  Sec. 
2,  const.  1875,  pp.  3  and  4. 

Political  power  inherent  in  the  people;  free  government  founded 
on  their  authority,  instituted  for  their  benefit  with  right  to  change 
form  of  government.    Is  same  in  both  constitutions.    Sec.  2,  p.  5. 

Religion  shall  not  be  established  by  law,  nor  required  as  a  qualifi- 
cation for  office  of  public  trust;  no  person  shall  be  compelled  to  attend 
any  place  of  worship,  or  pay  tithes,  taxes,  etc.,  for  maintaining  the 
ministry.  This  provision  is  practically  the  same  in  both  constitu- 
tions.   Sec.  3,  pp.  6  and  7. 

Liberty  of  speech  and  press  guaranteed. — This  provision  is  practi- 
cally the  same  in  both,  with  the  exception  that  the  constitution  of 
1901  inhibits  the  passage  of  a  law  to  curtail  or  restrain  it,  while  that 
of  1875  simply  declared  it  as  one  of  the  rights.    Sec.  4,  pp.  7  and  8. 

Unreasonable  searches  and  seizures  prohibited  and  search  warrants 
prohibited  except  upon  probable  cause  supported  by  oath.  This 
provision  is  practically  the  same  in  both  constitutions.  Sec.  5,  pp. 
8  and  9. 
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Criminal  prosecutions,  rights  of  accused  to  be  heard  by  himself  and 
counsel,  to  demand  the  nature  and  cause  of  accusation,  to  have  copy 
thereof,  to  be  confronted  by  witnesses  and  have  compulsory  process 
for  his  witnesses;  to  testify  in  his  own  behalf;  to  have  a  speedy  public 
trial  by  impartial  jury;  shall  not  be  compelled  to  give  evidence 
against  himself  or  deprived  of  his  property  except  by  due  process 
of  law.  Is  contained  in  both  constitutions,  but  the  constitution  of 
1901  provides  that  the  legislature  may  by  general  law  provide  for 
a  change  of  venue  at  the  instance  of  the  defendant,  and  that  on  appli- 
cation may  be  heard  in  the  absence  of  accused  if  legally  imprisoned 
or  confined  at  the  time.  This  was  not  contained  in  the  constitution 
of  1875.    Sec.  6,  pp.  9-13. 

No  arrest  or  detention  except  in  cases  ascertained  by  law  according 
to  the  form  prescribed,  and  no  punishment  except  by  virtue  of  law 
established  and  promulgated  prior  to  the  offense  legally  applied. 
This  provision  is  the  same  in  both  constitutions.    Sec.  7,  p.  14. 

Criminal  prosecution  by  information  denied  except  in  certain  cases, 
is  practically  the  same  in  both  constitutions,  being  a  slight  change 
in  the  verbiage,  but  none  in  effect.    Sec.  8,  p.  15. 

Jeopardy. — Accused  cannot  be  twice  put  in  jeopardy  of  life  or 
Kmb.  This  is  declared  in  both  constitutions,  but  the  constitution  of 
1901  further  provides  that  the  courts  may  discharge  juries  for  rea- 
sons fixed  by  law,  and  that  no  one  shall  gain  advantage  thereby. 
This  provision  is  not  contained  in  the  constitution  of  1875.  Sec.  9, 
pp.  15-17. 

Civil  suits. — No  persons  shall  be  barred  from  prosecuting  or  defend- 
ing by  himself  or  counsel  any  civil  action  to  which  he  is  a  party. 
This  provision  is  the  same  in  both  constitutions.    Sec.  10,  pp.  17, 18. 

Jury  trial,  right  of  shall  remain  inviolate.  This  is  identical  in  both 
constitutions.    Sec.  11,  p.  18. 

Libel,  prosecution  for. — Truth  of  may  be  given  in  evidence  in  cer- 
tain cases;  jury  shall  determine  the  law  and  the  facts  under  direction 
of  court.  The  constitution  of  1875  did  not  allow  the  truth  of  the 
pnblication  to  be  given  in  evidence  in  all  prosecutions  for  libel,  but 
only  in  case  of  publication  investigating  the  official  conduct  of  officers, 
etc.  The  constitution  of  1901  extends  this  provision  to  all  prosecu- 
tions for  libel.  That  the  jury  should  determine  the  law  and  the  facts 
under  the  direction  of  the  court  is  contained  in  both  constitutions. 
Sec  12,  p.  19. 

Courts  open  to  all  persons;  all  persons  shall  have  remedy  by  due 
process  of  law;  right  and  justice  administered  without  sale,  denial,  or 
delay;  these  provisions  are  the  same  in  both  constitutions.  Sec.  13, 
p.  19. 

State  shall  not  be  a  defendant  in  any  court.— The  same  in  both  con- 
stitutions.   Sec.  14,  p.  20. 


214  SUMMARY  OP  THE  DIFFERENCES. 

Fines  shall  not  be  excessive,  punishment  shall  not  be  unusual  or 
cruel. — Same  in  both  constitutions.    Sec.  15,  p.  20. 

Bail,  right  of  shall  not  be  denied  except  for  capital  offenses  when 
proof  is  evident  or  presumption  great,  and  shall  not  be  excessive  in 
any  case.  These  provisions  are  the  same  in  both  constitutions.  Sec. 
16,  p.  21. 

Habeas  corpus,  right  of  shall  not  be  suspended.  This  is  the  same  in 
both  constitutions.    Sec.  17,  p.  21. 

Treason  defined;  no  conviction  except  on  testimony  of  two  witnesses 
or  on  confession  in  open  court.  Same  in  both  constitutions.  Sec.  18, 
p.  22. 

Treason,  no  person  shall  be  attainted  of  by  legislature.  Conviction 
shall  not  work  corruption  of  blood  or  forfeiture  of  estate.  Same  in 
both  constitutions.    Sec.  19,  p.  22. 

Imprisonment  for  debt  prohibited. — Same  in  both  constitutions. 
Sec.  20,  p.  22. 

Ex  post  facto  law,  impairing  obligation  of  contract,  irrevocable 
grants  of  special  privileges  and  immunities  prohibited  and  denied  by 
both  constitutions.  The  constitution  of  1901  further  provides  that 
every  grant,  franchise,  privilege,  or  immunity  shall  remain  subject  to 
revocation,  alteration,  or  amendment;  this  was  not  provided  for  in 
constitution  of  1875.    Sec.  22,  pp.  23-31. 

Eminent  domain. — Bights  of  shall  not  be  abridged;  property  of 
individuals  or  corporations  taken  for  public  use,  not  taken  for  private 
use  without  the  consent  of  the  owner  except  as  right  of  way,  but  just 
compensation  shall  in  all  cases  be  first  made  therefor.  These  pro- 
visions are  substantially  the  same  in  both  constitutions,  being  a  slight 
change  in  verbiage.    Sec.  23,  pp.  31-34. 

Navigable  waters,  declared  public  highways,  free  to  the  citizens  of 
the  state  and  United  States  without  tax,  toll  or  wharfage,  except  as 
authorized  by  law.  These  provisions  are  substantially  the  same  in 
both  constitutions.    Sec.  24,  pp.  34  and  35. 

Assemblage,  petition,  address  or  remonstrance,  right  of  preserved  to 
the  citizen.  These  provisions  are  the  same  in  both  constitutions.  Sec. 
25,  p.  35. 

Arms,  right  to  bear  in  defense  of  self  and  state,  preserved  in  both 
constitutions.    Sec.  26,  p.  35. 

Army,  standing  army  shall  not  be  kept  without  consent  of  legisla- 
ture; appropriation  not  for  longer  term  than  one  year;  military  in 
subordination  to  civil  power.  This  provision  is  the  same  in  both  con- 
stitutions.   Sec.  27,  p.  35. 

Soldiers. — Soldiers  shall  not  be  quartered  in  any  house  in  time  of 
peace  without  consent  of  the  owner,  nor  in  time  of  war,  but  as  pro- 
vided by  law.    Sec.  28,  p.  35. 

Title  of  nobility,  hereditary  distinction  or  privilege  shall  never  be 
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granted;  office  shall  not  be  for  longer  time  than  good  behavior.  This 
provision  is  the  same  in  both  constitutions.    Sec.  29,  p.  36. 

Immigration  shall  be  encouraged,  emigration  shall  not  be  prohib- 
ited, no  citizen  shall  be  exiled.  Same  in  both  constitutions.  Sec.  30, 
p.  36. 

Absence  from  state,  temporary,  shall  not  forfeit  residence;  same  in 
both  constitutions.    Sec.  31,  p.  36. 

Slavery,  prohibited;  involuntary  servitude  except  as  punishment 
for  crime  denied.    Sec.  32,  p.  36. 

Suffrage,  privilege  of  protected  by  law.  Same  in  both  constitutions. 
Sec  33,  p.  36. 

Secession;  right  of  denied.  Sec.  35,  constitution  of  1875;  this  pro- 
vision was  omitted  from  the  constitution  of  1901,  pp.  36  and  37. 

Foreigner;  foreign  residents  may  possess  or  inherit  property. 
Same  in  both  constitutions.    Sec.  34,  p.  37. 

Government. — Sole  object  and  end  of  to  protect  citizens.  Same  in 
both  constitutions.    Sec.  35,  p.  37. 

Suffrage  and  office. — Educational  or  property  qualifications  and 
restraint  upon,  on  account  of  race,  color,  or  previous  condition  of 
servitude  denied.  Sec.  38,  constitution  of  1875.  This  provision  was 
omitted  from  the  constitution  of  1901,  p.  37. 

Enumeration  of  rights,  does  not  deny  or  impair  other  rights  retained 
by  the  people.  This  is  contained  in  both  constitutions,  but  the  consti- 
tution of  1901  further  provides  that  everything  in  the  declaration  of 
rights  is  excepted  out  of  the  general  powers  of  the  government,  and 
shall  remain  forever  inviolate,  which  provision  is  not  contained  in  the 
constitution  of  1875.    Sec.  36,  pp.  37  and  38. 

STATE  AND  COUNTY  BOUNDARIES. 

The  boundaries  of  the  state  are  the  same  with  the  exception  that  the 
constitution  of  1901  adds  the  following  proviso:  "That  the  limits  of 
the  state  shall  extend  to  and  include  any  other  territory  hereafter 
acquired  by  contract  or  agreement  with  other  states,  though  not 
included  within  present  boundaries.' f    Sec.  37,  pp.  38  and  39. 

Comity  boundaries. — The  constitution  of  1901  contains  all  the  pro- 
visions as  to  county  boundaries  which  the  constitutions  of  1875  con- 
tained—that is,  the  county  boundaries  as  they  now  exist  are  ratified; 
that  it  shall  require  a  two-thirds  vote  of  both  houses  of  the  legislature 
to  change  boundaries  of  the  counties;  that  the  extent  of  the  county 
shall  not  be  less  than  600  square  miles;  that  each  county  shall  have 
enough  inhabitants  to  entitle  it  to  one  representative  in  the  lower 
house;  that  no  new  county  shall  be  formed  so  as  to  leave  the  counties 
from  which  it  was  taken  with  less  than  600  square  miles  and  with  a 
less  number  of  inhabitants  than  to  entitle  it  to  one  representative. 
The  constitution  of  1901  adds  the  following:   "That  no  county  line 


216  8T71CMABY  OF  THE  DIFFERENCES. 

shall  be  altered  so  as  to  run  within  seven  miles  of  the  courthouse  of 
an  old  county;  that  no  courthouse  or  county  site  shall  be  removed 
except  by  a  majority  of  the  qualified  electors  voting  at  an  election  held 
for  such  purpose/ '  excepting  from  the  operation,  the  county  of 
Shelby.  Sees.  38-41,  pp.  39-41.  It  also  provides  that  a  new  county 
might  be  formed  from  the  counties  of  Henry,  Dale,  and  Geneva,  so  as 
to  leave  those  counties  with  not  less  than  5Q0  square  miles.  (The 
county  of  Houston  has  since  been  formed  out  of  those  counties;  see 
Acts  1903,  p.  44.) 

DISTRIBUTION  OF  POWERS  OF  GOVERNMENT. 

Divided  into  three  distinct  departments,  legislative,  executive,  and 
judicial.    The  same  in  both  constitutions.    Sec.  42,  pp.  41  and  42. 

No  one  department  shall  exercise  any  power  belonging  to  another 
department  unless  the  constitution  expressly  permits  it.  This  pro- 
vision is  substantially  the  same  in  both,  though  made  a  little  more 
explicit,  emphatic,  and  absolute,  if  possible,  in  the  constitution  of  1901 
than  in  that  of  1875,  and  it  concludes  with  the  phrase,  "to  the  end  that 
it  may  be  a  government  of  laws  and  not  of  men,"  which  is  not  con- 
tained in  the  constitution  of  1875.  It  will  also  be  noticed  that  the 
phrase,  "properly  belonging  to  the  other  or  the  others,"  is  not  used 
in  the  constitution  of  1901.  Whether  this  omission  has  any  signifi- 
cance could  only  be  determined  by  a  judicial  construction  of  the  two 
sections.    Sec.  43,  p.  43. 

Legislative  department. — It  will  be  noticed  throughout  the  consti- 
tution of  1901  that  the  term  "general  assembly"  is  not  used,  but  that 
the  word  "legislature"  is  substituted  therefor  and  designates  the 
law-making  power,  whereas  in  the  constitution  of  1875  the  law-making 
power  was  designated  by  the  term  "general  assembly."  The  law- 
making power  of  the  state  consists  of  a  senate  and  a  house  of  repre- 
sentatives, the  same  in  both  constitutions,  with  the  exception  men- 
tioned above.    Sec.  44,  pp.  41  18. 

Style  of  laws.— In  the  constitution  of  1901  it  is,  "Be  it  enacted  by 
the  legislature  of  Alabama,"  whereas  in  the  constitution  of  1875  it 
was,  "Be  it  enacted  by  the  general  assembly  of  Alabama. ' '  The  style 
of  the  law  need  not  be  repeated  in  each  section  of  the  act,  as  was  the 
practice  under  the  constitution  of  1875,  but  the  act  may  be  divided 
into  sections  for  convenience  according  to  substance  which  may  be 
designated  merely  by  figures.  This  provision  was  not  contained  in 
the  constitution  of  1875.  Each  constitution  provided  that  the  law 
should  contain  but  one  subject,  which  should  be  clearly  expressed  in 
the  title,  except  general  appropriation  bills,  revenue  bills,  bills  adopt- 
ing Code,  digest,  or  revision  of  statutes,  and  that  no  law  should  be 
revived,  amended,  or  extended  by  reference  to  its  title  only,  but  so 
much  as  is  revived,  etc.,  shall  be  reenacted  and  published  at  length. 
Sec.  45,  pp.  49-58. 
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Senators  and  representatives!  terms  of  office;  times  of  electing. — 
Under  the  constitution  of  1875  the  terms  of  office  of  senators  was  four 
years,  and  those  of  representatives  two  years,  commencing  the  day 
after  the  general  election,  which  was  the  first  Monday  in  August,  1876, 
and  every  two  years  thereafter,  one-half  of  the  senators  and  all  of  the 
representatives  being  elected  every  two  years.  The  constitution  of 
1901  provides  that  the  terms  of  office  of  senators  and  representatives 
shall  be  four  years ;  that  the  representatives  and  senators  for  the  even- 
numbered  districts  and  the  thirty-fifth  should  be  elected  at  the  general 
election  in  1902,  and  hold  office  for  a  term  of  four  years,  and  that  the 
senators  who  then  represented  the  odd-numbered  districts  should  hold 
office  until  the  day  after  the  general  election  in  the  year  1906,  and  that 
in  the  year  1906,  and  every  four  years  thereafter,  all  the  senators  and 
representatives  should  be  elected.  The  constitution  of  1875  provided 
that  the  general  assembly  might  change  the  time  of  holding  elections 
for  the  representatives  and  senators;  this  was  omitted  from  the  con- 
stitution of  1901. 

7ACANCIES  IN  OFFICE  OF  SENATORS  AND  REPRESENTA- 
TIVES. 

Both  constitutions  provide  that  in  case  of  vacancies  in  office  of 
representatives  and  senators  that  governor  shall  issue  a  writ  of  elec- 
tion to  fill  the  vacancy  for  the  remainder  of  the  term.  Sec.  46,  pp.  58 
and  59. 

Eligibility  of  senators  and  representatives.— The  constitution  of 
1901  provides  that  senators  shall  be  twenty-five  years  of  age,  while 
that  of  1875  fixed  the  age  at  twenty-seven;  both  fix  the  age  of  repre- 
sentatives at  twenty-one;  both  provide  that  they  shall  be  residents  of 
the  state  for  three  years,  and  their  respective  counties  or  districts  for 
one  year  next  before  the  election,  and  that  they  shall  reside  in  their 
comities  or  districts  during  their  term  of  office.    Sec.  47,  pp.  59  and  60. 

Time  and  place  of  meeting  of  legislature. — Under  the  constitution 
of  1901  the  legislature  meets  every  four  years  at  the  capitol,  on  the 
second  Tuesday  in  January,  and  shall  not  remain  in  session  longer 
than  sixty  days  at  first  session,  and  fifty  at  subsequent  session,  while 
under  the  constitution  of  1875  it  met  every  two  years,  and  remained  in 
session  not  more  than  sixty  days.  Under  the  constitution  of  1901 
the  governor  may  convene  the  legislature  at  a  different  place  than  the 
capitol,  or  remove  it  as  necessity  may  require;  under  the  constitution 
of  1875  the  governor  could  only  remove  it  in  case  of  epidemic  or 
destruction  of  the  capitol.    Sec.  48,  p.  60. 

Pay  and  compensation  of  members  of  the  legislature. — Compensa- 
tion is  fixed  at  $4.00  per  day  and  $0.10  per  mile  going  and  returning  by 
nearest  route.     Sec.  49,  pp.  60  and  61. 

Number  of  members  of  legislature.— The  constitution  of  1901  fixed 
the  maximum  number  of  senators  at  thirty-five,  and  representatives 
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at  one  hundred  and  five;  the  constitution  of  1875  fixed  the  number  of 
senators  at  thirty-three,  and  members  of  the  house,  one  hundred.  Sec. 
50,  p.  61. 

President  of  the  senate,  and  speaker  of  the  house. — Under  the  con- 
stitution of  1901  the  lieutenant  governor  is  ex  officio  president  of  the 
senate.  This  office  was  not  provided  for  in  the  constitution  of  1875, 
but  the  senate  elected  a  president  from  its  members  at  each  session. 
There  is  now  a  president  pro  tern.,  who  presides  in  the  absence  of  the 
lieutenant  governor.  In  case  of  temporary  disability  of  either  presid- 
ing officer,  the  house  to  which  he  belongs  elects  one  of  its  members  to 
preside  during  the  continuance  of  such  disability.  Each  house  chooses 
its  own  officers,  and  is  the  exclusive  judge  of  the  election,  return,  and 
qualification  of  such  members.    Sec.  51,  pp.  61  and  62. 

Quorum  of  legislature. — A  majority  of  each  house  constitutes  a 
quorum,  but  a  smaller  number  may  adjourn  from  day  to  day  and  com- 
pel attendance  of  absent  members  under  penalties.    Sec.  52,  p.  62. 

Rules  of  legislature. — Each  house  determines  its  own  rules,  pun- 
ishes its  members  and  others  for  contempt,  and  forces  obedience  to  its 
process.    Sec.  53,  p.  62. 

Expulsion  of  members  of  legislature. — Two-thirds  of  either  house 
may  expel  one  of  its  members,  and  member  expelled  shall  not  be  eli- 
gible to  either  house.    Sees.  53  and  54,  p.  62. 

Journals  of  legislature. — Each  house  required  to  keep  journals  and 
publish  proceedings  which  do  not  require  secrecy;  the  yea  and  nay 
vote  may  be  required  by  one-tenth  of  the  members  of  each  house;  any 
member  of  either  house  may  have  his  dissent  or  protest  as  to  any  act 
or  resolution  entered  on  the  journal.    Sec.  55,  pp.  62  and  63. 

Members  of  legislature,  privileged  from  arrest. — Members  are  privi- 
leged from  arrest  during  attendance  on  session,  and  in  going  to  and 
returning  therefrom,  and  shall  not  be  questioned  at  any  other  place 
for  any  speech  or  debate  in  either  house.    Sec.  56,  pp.  63  and  64. 

Doors  open,  privilege  of  floor  of  legislature.— The  doors  of  each 
house  shall  be  kept  open  except  when  secrecy  may  be  required;  the 
constitution  of  1901  provides  that  no  person  is  entitled  to  the  floor 
of  either  house  while  in  session  except  members  of  the  legislature, 
officers  or  employes  thereof,  the  governor,  his  secretary,  and  repre- 
sentatives of  the  press,  and  other  persons  to  whom  its  privileges  are 
extended  by  unanimous  vote.  This  was  not  in  the  constitution  of 
1875.    Sec.  57,  p.  64. 

Adjournment. — Neither  house  can  adjourn  for  more  than  three  days 
without  the  consent  of  the  other,  or  to  any  other  place  than  that  in 
which  it  is  sitting.  Sec.  58,  p.  64.  This  and  the  following  five  sec- 
tions are  practically  unchanged. 

Members  not  appointed  to  office  of  trust.— Members  of  the  legisla- 
ture cannot  be  appointed  to  an  office  of  profit  or  trust  which  was  cre- 
ated while  they  were  members,  or  the  emoluments  of  which  were 
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increased  while  members,  but  they  may  be  elected  to  such  office.  Sec. 
59,pp.64and65. 

Members  of  legislature,  eligibility  of. — No  person  convicted  of  an 
infamous  crime  is  eligible  as  a  member  of  or  to  any  office  of  trust. 
Sec.  60,  p.  65. 

Officersf  public,  eligibility  of  .—No  person  is  eligible  to  an  office  of 
trust  or  profit  who  has  been  convicted  of  infamous  crime.  Sec.  60, 
p.  65. 

Laws,  how  passed. — No  law  shall  be  passed  except  by  bill,  and  no 
bill  shall  be  altered  or  amended  on  its  passage  so  as  to  change  its 
original  purpose.    Sec.  61,  p.  65. 

Bills,  alteration  or  amendment  of. — Bills  shall  not  be  amended  or 
altered  on  their  passage  so  as  to  change  the  original  purpose.  Sec. 
61,  p.  65. 

Bills  referred  to  committees.— The  constitution  of  1901  provides 
that  all  bills  shall  be  referred  to  a  standing  committee  of  each  house; 
shall  be  acted  upon  by  such  committees  and  returned  theref  rom.  The 
constitution  of  1875  only  provided  that  the  bill  should  be  referred  to 
the  committee  of  each  house  and  returned  therefrom.  (This  provision 
will,  no  doubt,  be  the  cause  of  many  acts  being  declared  unconstitu- 
tional.)   Sec.  62,  p.  65. 

Bills  read  on  three  different  days. — Every  bill  must  be  read  on  three 
different  days  in  each  house;  must  be  read  at  length  on  its  final  pass- 
age, and  votes  taken  by  yea  and  nay  vote,  which  must  be  entered  upon 
the  journal.    Sec.  63,  pp.  65  and  66. 

Bills,  amendment  of,  how  adopted. — Amendments  to  bills  must  be 
by  a  majority  vote;  the  names  of  those  voting  for  and  against  entered 
upon  the  journal  of  each  house  in  which  the  amendment  is  adopted, 
and  the  constitution  of  1901  provides  that  amendment  by  one  house 
can  be  concurred  in  by  the  other  only  by  a  yea  and  nay  vote,  which  is 
to  be  entered  upon  the  journal.    Sec.  64,  pp.  66  and  67. 

Beports  of  committees  of  conference. — The  reports  of  committees 
of  conference  must  be  adopted  by  yea  and  nay  vote,  which  must  be 
entered  upon  the  journal.    Sec.  64,  pp.  66  and  67. 

Lotteries. — The  legislature  cannot  authorize  lotteries  or  gift  enter- 
prises, and  must  prohibit  the  sale  of  tickets  for  such  purposes  or 
schemes.    Sec.  65,  p.  67. 

Bills,  signing  of. — All  bills  and  joint  resolutions  must  be  signed  by 
the  presiding  officer  of  each  house  after  they  have  been  publicly  read 
at  length,  immediately  before  signing,  which  shall  be  entered  upon  the 
journal  The  constitution  of  1901  provides  that  the  reading  may  be 
dispensed  with  by  a  two-thirds  vote  of  a  quorum,  which  fact  must  be 
entered  upon  the  journal.    Sec.  66,  pp.  67  and  68. 

Officers,  employes,  and  servants  of  legislature.— The  legislature 
must  prescribe  the  duties  and  compensation  of  employes  and  servants 
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of  the  legislature,  and  they  must  be  paid  from  the  state  treasury.   Sec. 
67,  p.  68. 

Officers,  public,  fees,  allowance,  compensation  of. — No  extra  com- 
pensation, fee,  or  allowance  shall  be  allowed  any  public  officer,  ser- 
vant, agent,  or  contractor  after  service  shall  have  been  rendered  or 
contract  made.    Sec.  68,  pp.  68  and  69. 

Fees,  compensation,  extra  not  allowed. — No  extra  fees,  compensa- 
tion, or  allowance  shall  be  allowed  for  services  performed  or  contract 
made.    Sec.  68,  pp.  68  and  69. 

Fees  and  compensation  not  increased  during  term  of  office. — The 
constitution  of  1901  provides  that  the  fees  or  compensation  of  any 
public  officer  shall  not  be  increased  during  his  term  of  office  except 
fees  for  ex  officio  services  or  sheriffs'  fees  for  feeding,  transferring,  or 
guarding  prisoners.  Sec.  68,  pp.  68  and  69!  (This  last  provision  will 
possibly  give  rise  to  much  litigation;  it  will  be  difficult  indeed  to  pass 
many  necessary  acts  without  increasing  or  diminishing  the  fees  of 
some  officer,  though  not  intended;  if  the  officer's  fees  are  diminished, 
he  will  litigate;  if  they  are  increased,  his  enemies  will  litigate.) 

Contracts  for  printing,  furnishing  stationery  and  fuel  used  by  the 
legislature  or  other  departments  of  the  government,  must  be  let  to 
lowest  bidder.    Sec.  69,  pp.  69  and  70. 

Revenue  bills. — Revenue  bills  must  originate  in  house,  but  the 
senate  may  propose  amendment  to  bills.  The  constitution  of  1901 
provides  in  addition  that  the  governor,  auditor,  and  attorney-general 
must  prepare  a  revenue  bill  to  be  submitted  to  the  legislature,  and 
further  provides  that  no  revenue  bills  shall  be  passed  during  the  last 
five  days  of  the  session.  These  last  two  provisions  were  not  in  the 
constitution  of  1875.  (The  last  provision  will  no  doubt  be  the  cause 
of  many  acts  being  declared  unconstitutional.)     Sec.  70,  p.  70. 

Appropriation  bill. — The  general  appropriation  bill  shall  embrace 
nothing  but  ordinary  expenses  of  the  government,  interest  on  public 
debt,  and  for  public  schools;  other  appropriations  shall  be  made  by 
separate  bills  which  embrace  but  one  subject.  Constitution  of  1901 
further  provides  that  the  salary  of  any  officer  or  employe  shall  not  be 
increased  in  the  appropriation  bill,  and  that  no  appropriation  shall  be 
made  therein  for  any  employe  unless  his  employment  and  the  amount 
of  his  salary  has  been  previously  provided  for  by  law.    Sec.  71,  p.  71. 

No  money  shall  be  paid  out  of  the  treasury  except  upon  appropria- 
tion made  by  law,  and  then  only  on  warrant  drawn  in  pursuance  of 
law,  and  that  all  receipts  and  expenditures  of  public  money  shall  be 
published  annually  as  provided  by  law.    Sec.  72,  p.  71. 

No  appropriation  shall  be  made  to  charitable  or  educational  insti- 
tutions not  under  absolute  control  of  the  state  except  to  normal 
schools  established  by  law,  except  by  a  vote  of  two-thirds  of  all  mem- 
bers elected  to  each  house.    Sec.  73,  pp.  71  and  72. 
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Trust  funds. — Trust  funds  shall  not  be  invested  in  bonds  or  stock  of 
private  corporations.    Sec.  74,  p.  72. 

Venue,  change  of. — Courts  have  exclusive  power  to  change  venue 
of  actions.    Sec.  75,  p.  72. 

Special  sessions  of  the  legislature. — No  legislation  at  special  session 
upon  any  subject  not  designated  in  the  governor's  proclamation  call- 
ing snch  session,  except  by  a  two-thirds  vote  of  each  house.  Special 
sessions  limited  to  thirty  days.  The  exception  and  limitation  to  thirty 
days  are  new  to  the  constitution  of  1901.    Sec.  76,  p.  72. 

Inspection  or  measurement  of  commodities. — There  shall  be  no 
state  office  for  the  inspection  or  measurement  of  commodities,  but 
connties  or  municipalities  may  appoint  such  officer.  Sec.  77,  pp.  72 
and  73. 

Seat  of  government. — The  act  changing  the  seat  of  government 
mnst  be  approved  by  a  majority  of  electors  voting  at  the  general  elec- 
tion, and  the  act  shall  specify  the  new  location.    Sec.  78,  p.  73. 

Bribery  as  to  members  of  legislature  and  others  attempting  to  bribe 
them. — The  constitution  prescribed  very  strict  and  stringent  regula- 
tions and  definitions  as  to  the  bribery  of  members  of  the  legislature 
or  other  persons  attempting  to  bribe  them,  and  inflicts  heavy  fines. 
The  constitution  of  1901  provides  in  addition  that  the  legislature  shall 
provide  for  the  trials  and  punishment  of  such  offenses,  and  requires 
judges  of  the  state  to  give  the  matter  specially  in  charge  to  grand 
juries.    Sees.  79-81,  pp.  73  and  74. 

Legislator  interested  in  pending  measure. — A  legislator  interested 
in  pending  measure  before  the  legislature  shall  disclose  his  interest  to 
the  house  of  which  he  is  a  member.    Sec.  82,  p.  74. 

Sections  by  legislature. — Elections  by  legislature  must1  be  viva 
voce  vote,  entered  on  the  journal.    Sec.  83,  p.  74. 

Arbitration. — The  legislature  is  required  to  pass  arbitration  laws. 
Sec  84,  p.  75. 

Codifying  and  digesting  laws.— The  constitution  of  1901  provides 
/or  laws  to  be  codified  and  digested  every  12  years;  the  constitution 
of  1875  provided  for  it  being  done  every  10  years.    Sec.  85,  p.  56. 

Dueling. — The  legislature  required  to  pass  laws  to  suppress  practice 
of  dueling.    Sec.  86,  p.  75. 

Salaries  of  officers  reduced.— Salaries  of  public  officers  shall  be 
reduced  for  neglect  of  duty,  which  shall  be  provided  for  by  the  legis- 
lature.   Sec.  87,  p.  75. 

Poor,  paupers,  maintenance  of  .—The  legislature  shall  provide  for 
the  maintenance  of  the  poor  and  paupers.    Sec.  88,  pp.  75  and  76. 

Municipal  corporations,  powers  of. — Municipal  corporations  shall 
aot  be  authorized  to  pass  any  law  inconsistent  with  the  general  laws 
of  the  state.    Sec.  89,  pp.  76  and  77. 
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Annexation  of  territory  to  state. — Legislature  shall  provide  laws 
for  annexed  territory;  the  legislature  and  governor  may  expend 
money  and  issue  bonds  to  pay  for  territory  acquired.    Sec.  90,  p.  77. 

Taxation,  property  exempt  from. — Property  of  state,  comity, 
municipal  corporations,  cemeteries,  and  certain  property  devoted  to 
religious  worship  or  school  or  other  charitable  purposes  exempt  from 
taxation.  The  property  devoted  to  charitable  purpose  is  limited  to 
one  acre  if  within  one  mile  of  city,  town,  etc.,  and  to  five  acres  if  more 
than  one  mile  distant  from  such  city,  town,  etc.  The  constitution  of 
1875  exempted  property  to  the  extent  of  $25,000  if  used  exclusively  for 
agricultural  or  horticultural  purposes.  This  last  provision  is  omitted 
from  the  constitution  of  1901.    Sec.  91,  pp.  77  and  78. 

Property  exempt  from  sale. — The  legislature  shall  provide  amount 
of  property  exempt  and  mode  of  claiming  and  selecting  the  same. 
Sec.  92,  p.  78. 

Internal  improvements,  state  shall  not  engage  in.— The  state  shall 
not  engage  in  any  internal  improvement  or  lend  its  credit,  and  no  sub- 
division of  the  state,  county,  or  municipality  shall  lend  its  credit  or 
grant  public  money  or  give  aid  to  any  individual,  association,  or  cor- 
poration, or  become  stockholders  in  such.  Sees.  93  and  94,  pp.  78 
and  79. 

Contracts,  obligation  cannot  be  impaired. — Obligations  of  contracts 
cannot  be  impaired  by  destroying  or  impairing  the  remedy  for  their 
enforcement  nor  reviving  any  remedy  which  has  become  barred.  The 
constitution  of  1901  contains  a  provision  that  if  suit  is  commenced  the 
legislature  shall  not  take  away  the  cause  of  action  or  destroy  existing 
defenses.  This  was  not  contained  in  constitution  of  1875.  Sec.  95, 
pp.  79  and  80. 

Costs  and  fees  of  court. — Costs  and  fees  of  courts  shall  be  uniform 
throughout  the  state;  this  was  not  provided  in  constitution  of  1875; 
under  that  constitution  various  counties  had  different  fees.  Sec. 
96,  p.  80.  This  and  the  next  following  seven  sections  are  new  to  the 
constitution  of  1901. 

Salary  of  deceased  officer. — Salaries  of  deceased  officers  cannot  be 
paid  to  any  .person.    Sec.  97,  p.  80. 

Officer  not  retired  on  pay. — Under  the  constitution  of  1901  no  officer 
can  be  retired  on  pay.    Sec.  98,  p.  81. 

State  lands  cannot  be  donated.— State  lands  cannot  be  donated  or 
sold  for  less  price  to  corporations  than  to  individuals,  with  the  excep- 
tion that  the  right  of  way  may  be  donated  to  railroads.    Sec.  99,  p.  81 

Obligation,  liability,  or  debt  due  state.— The  constitution  of  1901 
provides  that  no  obligation,  liability,  or  debt  due  the  state,  county,  oi 
other  municipality,  shall  ever  be  remitted  or  released  except  by  pay 
ment,  nor  shall  it  be  transferred  except  for  face  value.  Sec.  100,  pp 
81  and  82. 
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Lobbying  by  state  and  county  officer  prohibited. — The  constitution 
of  1901  provides  that  no  state  or  county  officer  shall  lobby  for  or 
against  any  measure  pending  before  the  legislature.    Sec.  101,  p.  82. 

Marriages  of  whites  and  negroes  inter  sese  prohibited. — The  consti- 
tution of  1901  prohibits  the  legalizing  of  marriage  between  whites  and 
negroes.    Sec.  102,  p.  82. 

Monopolies,  trusts,  combinations  prohibited. — The  constitution  of 
1901  requires  that  the  legislature  shall  provide  for  and  restrain  com- 
mon carriers,  trusts,  monopolies,  and  combinations  of  capital,  when 
they  prevent  competition.    Sec.  103,  pp.  82  and  83. 

(None  of  the  matters  provided  for  in  the  last  eight  sections  above 
referred  to  were  provided  for  in  the  constitution  of  1875.) 

LOCAL,  SPECIAL,  AND  PEIVATE  LAWS  PEOHEBITED  AND 

EEGULATED. 

There  is  possibly  no  provision  or  provisions  of  the  constitution  of 
1901  which  will  prove  more  beneficial  to  the  state  or  do  more  to  secure 
uniformity  and  certainty  in  the  laws  of  the  state  than  the  provisions 
regulating  special,  local,  and  private  laws.  There  is  at  present  no 
uniformity  and  little  certainty  as  to  the  laws  regulating  municipal 
or  private  corporations.  There  is  no  way  of  ascertaining  the  charter 
powers,  the  rights  or  duties  of  municipal  or  private  corporations, 
except  by  an  examination  of  the  specific  or  individual  charter  of  the 
corporation  in  question,  which  is  usually  granted  by  a  separate  act  of 
the  legislature,  and  which  was  possibly  amended  at  other  succeeding 
sessions  of  the  legislature;  the  laws  regulating  the  fees  and  compen- 
sation of  officers,  are  now  well-nigh  innumerable;  nearly  every  officer 
in  the  state  has  had  special,  private,  and  local  laws  passed  by  the  leg- 
islature to  regulate  his  fees  and  compensation;  if  each  individual 
officer  has  not  done  so,  the  counties  or  municipalities  have  provided 
separate  laws  for  their  respective  jurisdiction.  During  the  history  of 
this  state,  local  or  special  or  private  laws  have  been  enacted  upon  most 
all  subjects;  there  have  been  but  few  limitations  upon  the  power  of 
the  legislature  to  enact  these  laws,  and  there  has  been  an  insatiate 
desire  on  the  part  of  legislators  to  exercise  the  right  and  power  of 
passage,  which  has  led  to  a  confusion  and  uncertainty  which  should 
not  be  permitted  in  any  form  of  government.  Section  104  of  constitu- 
tion of  1901  specifies  and  enumerates  thirty-one  subjects  upon  which 
no  special,  private,  or  local  law  shall  be  enacted,  (q.  v.,  p.  83  et  seq,) 
It  also  requires  the  legislature  to  pass  general  laws  for  those  thirty- 
one  cases  enumerated,  and  exempts  the  liquor  traffic  from  the  opera- 
turn  of  the  provision  as  to  local  laws,  and  requires  notice  of  all  local, 
special,  or  private  laws  to  be  given,  and  that  affidavit  of  the  fact  shall 
be  exhibited  to  each  house,  and  that  it  shall  be  spread  upon  the  jour- 
nals, and  that  the  journals  must  affirmatively  show  the  fact.  Sees.  * 
IWand  105,  pp.  83-86. 
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Section  105  of  the  constitution  of  1901  makes  the  courts  the  judge 
as  to  whether  the  matter  of  the  law  can  be  provided  for  by  a  general 
law,  and  prevents  the  enactment  of  local  laws  by  repeal  or  modifica- 
tion of  general  laws.    pp.  86  and  87. 

NOTICE  OF  LOCAL  BILLS. 

Section  106  of  the  constitution  of  1901  provides  that  no  local  law 
shall  be  passed  except  as  to  fixing  time  of  holding  court  unless  notice 
of  the  intention  shall  be  published  as  therein  required,  and  that  the 
notice  shall  state  the  substance  of  the  proposed  law,  and  that  proof  of 
the  notice  shall  be  made  by  affidavit,  which  shall  be  exhibited  to  each 
house  and  spread  upon  the  journals;  and  declares  that  the  court  shall 
pronounce  every  local  law  void  unless  the  journals  affirmatively  show 
that  it  was  passed  in  accordance  with  the  provisions  of  this  section. 
This  provision  is  much  more  exacting  in  its  details  than  the  corre- 
sponding provision  in  the  constitution  of  1875.     It  will  no  doubt  be 
the  cause  of  many  bills  being  declared  unconstitutional  because  of 
failure  to  comply  with  its  provisions  in  some  detail.     The  supreme 
court  has  already  declared  one  bill  unconstitutional  because  of  insuffi- 
ciency of  the  notice.     This  was  the  bill  consolidating  the  courts  of 
Jefferson  county.   See  opinion  in  case  of  Wallace  v.  Jefferson  Co.,  140 
Ala.  491.  From  this  opinion  it  would  seem  the  only  safe  course  would 
be  to  publish  the  bill  in  full,  though  the  court  says  in  that  opinipn  that 
this  is  not  necessary;  but  as  the  constitutional  provision  requires  the 
notice  to  state  "the  substance  of  the  bill,"  it  will  be  difficult  to  know 
what  the  court  would  consider  sufficient  so  as  to  state  the  substance 
of  any  bill,  therefore  the  safe  course  would  be  to  let  the  notice  contain 
the  proposed  bill  in  full.    pp.  87-89. 

Section  107  provides  that  local  laws  shall  not  be  repealed  or  modi- 
fied except  by  giving  notice  as  required  in  sec.  106,  p.  89. 

Section  108  provides  that  general  laws  shall  not  be  suspended  for 
the  benefit  of  individuals  or  corporations,  and  that  no  person  or  corpo- 
ration shall  be  exempt  from  this  provision,    p.  89. 

Section  109  provides  that  general  laws  shall  be  provided  to  protect 
private  interests,    p.  89. 

Section  110  defines  general  and  local,  special  and  private  laws,  while 
section  111  prohibits  the  amendment  of  a  bill  on  its  passage  so  as  to 
become  private  or  local,  pp.  89  and  90.  (This  constitutional  provision 
as  to  private,  local,  and  special  laws  is  well  worth  the  costs  of  the  new 
constitution.) 

EXECUTIVE  DEPARTMENT. 

The  changes  made  by  the  constitution  of  1901  as  to  the  executive 
department  of  the  government  are  as  follows: 
Commissioner  of  agriculture  and  industries  is  created,  the  office  of 
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lieutenant  governor  is  created;  the  terms  of  the  officers  of  the  execu- 
tive department  are  changed  from  two  to  four  years.  Sees.  112-114, 
pp.  90  and  91. 

The  constitution  of  1901,  after  providing  for  the  returns  of  elections 
as  to  executive  officers  substantially  as  was  in  the  constitution  of  1875, 
provided  additionally  that  the  duties  of  the  speaker  of  the  house  shall 
be  purely  ministerial  as  to  counting  vote  and  declaring  returns,  and 
shall  declare  the  results  from  the  votes  of  the  return  without  delay. 
And  that  contested  elections  for  executive  officers  should  be  deter- 
mined as  provided  by  the  legislature.    Sec.  115,  p.  91. 

The  constitution  of  1901  provides  that  after  the  first  election  under 
this  constitution  no  executive  officer  shall  be  eligible  as  his  own  suc- 
cessor, and  that  the  governor  shall  not  be  eligible  to  election  or 
appointment  to  any  state  office  or  United  States  senator,  during  his 
term,  nor  within  one  year  after  the  expiration  thereof.  This  pro- 
vision was  not  contained  in  the  constitution  of  1875.    Sec.  116,  p.  92. 

Eligibility  of  executive  officers.— Eligibility  of  executive  officers 
remains  the  same.  Constitution  of  1901  provides  that  the  lieutenant 
governor  shall  be  ex  officio  president  of  the  senate,  but  shall  have  no 
right  to  vote  except  in  case  of  a  tie.    Sec.  117,  p.  92. 

Lieutenant  governor,  compensation  of.— The  constitution  of  1901 
fixes  the  compensation  of  lieutenant  governor  the  same  as  that  allowed 
speaker  of  the  house,  except  while  serving  as  governor,  then  the  same 
as  the  governor  is  allowed.    Sec.  118,  pp.  92  and  93. 

Executive  officers,  residence  of. — The  executive  officers,  except  lieu- 
tenant governor,  must  reside  at  the  capital  during  the  terms  of  their 
office,  except  in  cases  of  epidemic.    Sec.  118,  pp.  92  and  93. 

Governor,  salary  of.— The  constitution  of  1901  requires  that  the 
salary  of  the  governor  shall  be  increased  by  the  next  legislature  after 
the  ratification  of  the  constitution.  Sec.  119,  p.  93.  (Fixed  at  $5,000 
per  annum,  see  Acts  1903,  p.  32.) 

Governor,  duties  of. — The  governor  shall  see  to  the  execution  of  the 
laws,  require  information  in  writing  under  oath  from  other  executive 
officers  upon  subjects  relating  to  their  offices;  may  convene  the  legis- 
lature on  extraordinary  occasion,  and  shall  specifically  set  forth  in 
his  proclamation  the  action  as  to  which  legislation  is  deemed  neces- 
sary; shall  from  time  to  time  give  information  to  the  legislature  and 
recommend  measures  for  its  consideration,  and  give  written  messages 
to  legislature  at  the  commencement  and  close  of  his  term  of  office  as  to 
to  the  condition  of  state,  and  account  to  the  state  for  all  moneys 
received  and  paid  out  by  him;  he  shall  remit  fines  and  forfeitures,  and 
may  grant  or  refuse  commutation,  parole,  or  pardon  and  communicate 
to  the  legislature  his  action  in  such  matters,  with  reasons  therefor. 

Sees.  120-124,  inclusive,  pp.  93-95. 

The  constitution  of  1901  makes  the  failure  to  make  report  or  mak- 
ing false  report  by  executive  officer  to  the  governor  under  section  121 
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of  the  constitution  an  impeachable  offense;  whereas,  false  reports  only 
were  made  perjury  under  constitution  of  1875.    pp.  93  and  94. 

Section  124  creates  a  board  of  pardon,  to  consist  of  the  attorney- 
general,  secretary  of  state,  and  state  auditor,  which  board  gives  the 
governor  its  opinion  or  advice  as  to  fhe  granting  of  paroles  or  par- 
dons. Sec.  124,  pp.  94  and  95.  (These  last  two  provisions  were  not  in 
the  constitution  of  1875.) 

The  governor  must  sign  or  veto  all  bills  passed  by  the  legislature.— 
If  the  governor  vetoes  a  bill  he  must  return  it  to  the  house  in  which  it 
originated,  which  house  reconsiders  it  and  enters  the  governor's 
objection  upon  the  journal,  and  if  a  majority  of  the  whole  number 
elected  to  the  house  vote  for  the  passage,  the  bill  is  sent  to  the  other 
house,  and  if  it  receives  a  like  vote  in  that  house,  it  becomes  a  lav, 
notwithstanding  the  governor's  veto.     The  constitution  of  1901  pro- 
vides that  the  governor  may  propose  amendments  instead  of  signing 
or  vetoing,  which  was  not  provided  for  in  constitution  of  1875. 
The  house  in  which  the  bill  originated  may  then  amend  the  bill, 
in  which  case  the  bill  with  the  governor's  message  is  sent  to 
the  other  house,  which  may  adopt  it,  but  cannot  amend  such  amend- 
ment.    If  both  houses  concur  in  the  amendment,  the  bill  is  then  sent 
to  the  governor  and  acted  on  as  other  bills.     In  case  the  house  in 
which  the  bill  originated  refuses  to  make  the  governor's  amendment, 
it  then  proceeds  to  reconsider  it  as  if  it  had  been  returned  with  the 
governor's  veto,  and  if  passed  by  a  majority  of  the  whole  house,  it  is 
then  sent  to  the  other  house,  and  if  passed  by  a  majority  of  that  house, 
it  becomes  a  law.    If  the  house  in  which  the  bill  originated  makes  the 
amendment  recommended  by  the  governor,  and  the  other  house 
declines  to  pass  it,  the  latter  house  then  proceeds  to  reconsider  it 
as  if  the  bill  originated  in  that  house;  in  either  case  the  vote  must 
be  taken  by  yea  and  nay,  and  the  names  entered  upon  the  journal  of 
both  houses.    If  any  bill  is  not  returned  by  the  governor,  Sundays 
excepted,  within  six  days  after  it  is  presented,  it  becomes  a  law 
as  if  he  had   signed   it,   unless   the  legislature  adjourns  within 
the  six  days;  if  return  is  prevented  by  a  recess,  the  bill  must 
be   returned   within   two   days   after   reassembling,    otherwise    it 
becomes  a  law.     Bills  presented  within  five  days  before  adjourn- 
ment may  be  approved  by  the  governor  within  ten  days  after 
adjournment,  and  deposited  with  the  secretary  of  state,  and  may 
become  a  law.     Every  vote,  order,  or  resolution  which  requires 
a  concurrence  of  both  houses,  except  questions  of  adjournment, 
and   bringing  on   elections  and  amending  of  constitutions,   shall 
be  presented  to  and  approved  by  the  governor,  and  if  disapproved, 
shall  be  repassed  by  both  houses.     Sec.  125,  pp.  96-98.     (These  last 
provisions  were  not  contained  in  constitution  of  1875.) 

The  governor  may  approve  or  disapprove  any  items  in  appropri- 
ation bills.  The  mode  or  manner  of  doing  so  is  somewhat  changed  in 
the  new  constitution.     Sec.  126,  p.  98. 
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Vacancies  and  succession  in  office  of  governor. — The  constitution 
of  1901  changes  the  succession  to  the  office  of  governor  and  the  mode 
of  filling  vacancies.  Successions  to  the  office  are  the  lieutenant  gov- 
ernor, president  pro  tern  of  the  senate,  speaker  of  the  house,  attorney- 
general,  auditor,  secretary  of  state,  and  treasurer  in  the  order  named. 
Section  127  contains  specific  directions  as  to  the  mode  of  filling 
vacancies  in  the  office  of  governor  and  of  supplying  the  place  in 
cases  of  temporary  absence.     Sec.  127,  pp.  9&-100. 

Section  128  of  the  constitution  of  1901  provides  for  the  adminis- 
tering of  the  office  of  governor  when  the  governor  or  other  officer 
administering  it  appears  to  be  of  unsound  mind,  and  prescribes  the 
mode  of  adjudging  when  such  person  is  of  unsound  mind,  and  when 
restored  to  his  mind.    pp.  100  and  101. 

Persons  administering  the  office  of  governor  shall  receive  the  same 
compensation  as  that  prescribed  for  the  governor.  Sec.  129,  pp.  101 
and  102. 

The  governor  cannot  hold  any  other  office,  civil  or  military,  except 
those  provided  in  constitution.    Sec.  130,  p.  102. 

The  governor  is  commander-in-chief  of  the  militia  and  volunteer 
forces  of  the  state,  and  may  call  out  the  same  to  execute  the  laws 
and  repel  invasion.    Sec.  131,  p.  102. 

Executive  officers,  eligibility  of. — Executive  officers  must  have  been 
residents  of  the  United  States  seven  years,  and  of  the  state  five  years 
next  preceding  their  election,  and  must  be  twenty-five  years  of  age. 
See.  132,  pp.  102  and  103. 

Seal  of  the  state.— The  seal  of  the  state  shall  be  used  officially  by 
the  governor,  and  shall  be  called  "the  Great  Seal  of  the  State  of 
Alabama."  The  secretary  of  state  shall  be  custodian  of  the  great 
seal    Sees.  133  and  134,  p.  103. 

Secretary  of  state,  duties  of. — He  shall  be  custodian  of  the  great 
seal;  shall  keep  a  register  of  the  official  acts  of  the  governor,  and 
shall  attest  them,  lay  copies  of  them  before  the  legislature;  grants 
and  commissions  shall  be  countersigned  by  him.  Sees.  134  and  135, 
p.  103. 

Executive  offices,  vacancies. — The  governor  shall  fill  vacancies  in 
office  of  all  executive  officers  of  the  state.  Questions  of  the  sanity  of 
any  of  the  executive  officers  shall  be  investigated  and  determined  by 
the  supreme  court.    Sec.  136,  pp.  103  and  104. 

Executive  officers  shall  every  year  at  the  time  fixed  by  the  legis- 
lature make  reports  to  the  governor  showing  receipts  and  disburse- 
ments of  their  offices,  taxes,  and  revenues  collected  and  sources- 
thereof,  and  shall  make  reports  thereunder  if  required  by  the  gov- 
ernor, and  shall  receive  no  compensation  except  the  sums  prescribed 
bflaw.    Sec.  137,  p.  104. 

Sheriff. — A  sheriff  shall  be  elected  for  each  county,  shall  hold  office 
for  four  years.    The  constitution  of  1901  extends  the  office  of  the 
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sheriffs  until  the  year  1907,  and  further  provides  that  if  a  prisoner 
shall  be  taken  from  the  custody  of  the  sheriff  and  suffer  death  or 
great  bodily  harm,  on  account  of  neglect  or  cowardice,  the  sheriff 
should  be  impeached,  should  not  be  eligible  to  other  office  during 
his  term.    Sec.  138,  pp.  104  and  105. 

JUDICIAL  DEPARTMENT. 

Judicial  power  of  state  is  vested  in  the  senate,  as  a  court  of  im- 
peachment, a  supreme  court,  circuit  courts,  chancery  courts,  courts 
of  probate,  and  such  courts  of  law  and  equity  inferior  to  the  supreme 
court  as  the  legislature  may  establish,  and  such  persons  as  may  be 
by  law  invested  with  power  of  a  judicial  nature.  The  constitution 
of  1901  provides  that  no  court  of  law  and  equity  shall  be  established 
for  any  one  county  having  a  population  of  less  than  twenty  thousand 
and  property  taxed  at  less  than  three  and  one-half  million  dollars. 
This  last  provision  is  not  in  the  constitution  of  1875.  Sec.  139,  pp. 
105-107. 

Supreme  court. — The  supreme  court  is  given  appellate  jurisdic- 
tion and  power  to  issue  writs  of  injunction,  habeas  corpus,  etc.,  so 
as  to  give  it  superintendence  and  control  of  inferior  courts.  Sec. 
140,  p.  108. 

Supreme  court  shall  be  held  at  seat  of  government  unless  it  shall 
become  dangerous,  then  may  convene  at  another  place.  Sec.  141, 
p.  109. 

Circuit  court. — State  shall  be  divided  into  circuits,  and  one  judge 
shall  be  chosen  for  each  circuit.  The  constitution  of  1875  limited 
the  number  to  eight,  unless  increased  by  vote  of  two-thirds  of  the 
legislature,  and  that  no  circuit  should  contain  less  than  three  nor 
more  than  thirteen  counties.  This  provision  is  omitted  from  the 
constitution  of  1901.    Sec.  142,  p.  109. 

Circuit  court,  jurisdiction  of. — The  circuit  courts  are  given  juris- 
diction the  same  as  in  constitution  of  1875,  with  the  exception  that 
the  constitution  of  1901  gives  it  original  jurisdiction  of  suits  for 
libel,  slander,  assault  and  battery,  and  ejectment  where  the  contro- 
versy is  more  than  $50.    Sec.  143,  pp.  109  and  110. 

Circuit  courts,  time  and  place  of  holding. — Circuit  courts  shall  be 
held  at  least  twice  a  year  in  each  county;  judges  may  hold  court  for 
each  other,  and  may  issue  injunction  returnable  to  courts  of  chancery 
or  to  other  courts  having  jurisdiction  of  chancery.  '  Sec.  144,  p.  110. 

Chancery  courts,  jurisdiction  of. — The  legislature  may  establish 
courts  of  chancery  with  original  or  appellate  jurisdiction,  and  the 
state  shall  be  divided  by  the  legislature  into  divisions,  and  each 
division  into  districts;  there  shall  be  one  chancellor  for  each  division. 
The  constitution  of  1901  excepts  from  the  jurisdiction  of  chancery 
court  cases  otherwise  authorized  in  the  constitution,  and  fixes  no 
limit  upon  the  number  of  divisions,  while  the  constitution  of  1875 
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limited  the  number  of  divisions  to  three,  unless  increased  by  a  two- 
thirds  vote  of  each  house.    Sec.  145,  pp*.  110  and  111. 

Chancery  courts,  time  and  place  of  holding. — The  constitution  of 
1901  requires  chancery  courts  to  be  held  twice  a  year,  while  the 
constitution  of  1875  required  it  to  be  held  but  once.    Sec.  146,  p.  111. 

Counties  having  population  of  twenty  thousand,  and  property 
assessed  at  three  and  one-half  million  dollars  or  more,  may  consti- 
tute a  circuit  or  chancery  division,  and  provides  that  no  circuit  or 
division  shall  contain  less  than  three  counties  unless  it  embraces 
one  county  containing  twenty  thousand  inhabitants,  or  having  a  tax 
valuation  of  three  and  one-half  million  dollars.  Sec.  147,  pp.  Ill 
and  112. 

Courts,  consolidation  of. — The  legislature  may  consolidate  circuit 
and  chancery  courts,  and  may  consolidate  the  several  courts  of  record 
in  counties  having  two  or  more,  except  courts  of  probate,  and  may 
provide  a  sufficient  number  of  judges.  Sec.  148,  p.  112.  (This  provi- 
sion was  not  contained  in  the  constitution  of  1875.) 

Probate  courts. — The  legislature  may  establish  a  court  of  probate 
in  each  county  with  jurisdiction  of  orphan's  business,  granting  let- 
ters testamentary  and  of  administration.  The  constitution  of  1901 
further  provides  that  when  courts  having  equity  jurisdiction  have 
taken  jurisdiction  of  the  settlement  of  the  estate,  it  shall  have  power 
to  conclude  the  settlement  the  same  as  probate  courts.  This  last 
provision  was  not  in  the  constitution  of  1875.  Sec.  149,  pp.  112  and 
113. 

Judges,  compensation  of.— Judges,  except  probate  judges,  shall 
receive  such  compensation  as  shall  be  provided  by  law,  which  shall 
not  be  diminished  during  their  term,  and  they  shall  hold  no  office 
except  judicial.     Sec.  150,  p.  113. 

Jndges  of  supreme  court  shall  consist  of  a  chief  justice  and  any 
number  of  associates  as  may  be  provided  by  law.  Sec.  151,  pp.  113 
and  114. 

Judges,  election  of. — The  judges  shall  be  elected  by  the  qualified 
electors  of  the  state  at  such  times  as  may  be  provided  by  law,  except 
jndges  of  inferior  courts,  who  may  be  elected  or  appointed.  Sees. 
152  and  153,  p.  114. 

Judges,  eligibility  of. — Judges  of  courts  of  record  shall  be  twenty- 
five  years  of  age,  and  residents  of  the  United'  States  and  of  the  state 
for  five  years,  and  with  the  exception  of  probate  judges,  shall  "be 
learned  in  the  law.    Sec.  154,  p.  114. 

Jndges,  terms  of  office.— Judges  shall  hold  office  for  the  term  of 
six  years,  and  until  their  successors  are  elected  or  appointed  and 
qualified;  this  shall  not  be  affected  by  any  law  hereafter  made  in 
any  circuit  or  county.    Sec.  155,  pp.  114  and  115. 

Judges  of  supreme  court,  time  of  election.— The  constitution  of 
1901  provides  that  the  chief  justice  elected  in  1904  shall  hold  for 
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six  years,  and  contains  a  provision  that  two  of  the  Associate  justices 
shall  be  elected  every  two  years  thereafter.    Sec.  156,  pp.  115  and  116. 

Judges  are  conservators  of  the  peace.    Sec.  157,  p.  116. 

Vacancies  in  office.— Vacancies  in  the  office  of  judges  shall  be  filled 
by  appointment  of  the  governor.  The  constitution  of  1901  provides 
that  the  appointee  shall  hold  office  until  the  next  general  election 
for  state  officers  held  at  least  six  months  after  the  vacancy  occurs, 
and  until  his  successor  is  elected  and  qualified,  and  that  the  successor 
chosen  at  such  election  shall  hold  office  for  the  unexpired  term,  and 
until  his  successor  is  elected  and  qualified.  (This  last  provision  was 
not  in  the  constitution  of  1875.)     Sec.  158,  pp.  116  and  117. 

Judges  for  new  circuit  or  chancery  divisions. — The  constitution  of 
1901  provided  that  the  judges  for  new  circuits  or  new  chancery  divi- 
sions should  be  appointed  by  the  governor,  and  if  created  six  months 
before  a  general  election  the  governor  shall  appoint  a  judge  to  hold 
office  until  the  election,  at  which  time  a  successor  shall  be  elected. 
Sec.  159,  p.  117. 

Judges,  incompetent  disqualified;  special,  how  selected.— If  a  judge 
or  chancellor  is  disqualified  or  incompetent  to  try  a  given  case,  the 
attorneys  of  record  may  agree  upon  some  one  as  special  judge  or 
chancellor  to  try  such  case,  sdme  disinterested  person  practicing  in 
the  court,  and  who  is  learned  in  the  law,  as  a  special  judge.  If  the 
attorneys  cannot  agree,  the  clerk  or  register  in  chancery  shall  appoint 
a  special  judge  or  chancellor.    Sec.  160,  pp.  117-119. 

Judges  failing  to  attend  court. — The  legislature  shall  provide  for 
holding  courts  when  the  judges  or  chancellors  fail  to  attend  regular 
terms.    Sec.  161,  p.  119. 

Judges  of  courts  of  record  shall  not  practice  law  in  this  state  or 
federal  courts.    Sec.  162,  p.  119. 

Register  in  chancery. — Registers  in  chancery  shall  be  appointed 
by  the  chancellor,  and  shall  hold  office  during  the  term  of  the  chan- 
cellor making  the  appointment.  The  constitution  of  1901  provides 
that  he  shall  be  a  resident  of  the  district,  and  that  the  fees  or  com- 
pensation of  registers  shall  be  uniform  throughout  the  state.  (These 
last  two  provisions  were  not  included  in  the  constitution  of  1875.) 
Sec.  163,  p.  119. 

Clerks  of  court. — Clerks  of  the  supreme  court  shall  be  appointed 
by- the  judges  thereof,  and  hold  office  for  six  years.    Sec.  164,  p.  120. 

Clerks  of  inferior  courts  shall  be  selected  as  the  legislature  may 
provide.  Under  the  constitution  of  1875  they  were  appointed  by  the 
judges  of  such  inferior  courts.    Sec.  164,  p.  120. 

Clerks  of  circuit  courts  shall  be  elected  by  the  qualified  electors 
to  hold  office  for  six  years.  Vacancies  are  filled  by  the  judge  for 
unexpired  terms.    Sec.  165,  p.  120. 

Clerks  of  the  supreme  court  and  registers  in  chancery  may  be 
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removed  from  office  by  judges  or  chancellors  respectively.     Sec. 
166,  p.  120. 

Solicitors. — A  solicitor  for  each  judicial  circuit  or  other  territorial 
subdivisions  shall  be  elected  by  the  qualified  electors  of  those  coun- 
ties, circuits,  or  divisions  who  shall  be  learned  in  the  law,  reside  in 
the  county  or  circuit  for  which  he  is  elected,  shall  hold  office  for  four 
years;  shall  receive  no  compensation  except  salary  to  be  prescribed  • 
by  law,  which  shall  not  be  increased  during  the  term  for  which  he 
is  elected.  Constitution  of  1901  contains  a  proviso  that  it  shall  not 
abridge  the  term  of  any  solicitor  then  holding  office,  and  provides 
farther  that  the  legislature  may  provide  for  the  appointment  or 
election  of  a  county  solicitor.  Under  the  constitution  of  1875  circuit 
solicitors  were  elected  by  the  legislature.    Sec.  167,  pp.  120  and  121. 

Justice  of  the  peace. — Two  justices  of  the  peace  shall  be  elected 
for  each  precinct.  The  constitution  of  1901  provides  that  for  each 
precinct  within  a  city  or  town  of  more  than  one  thousand  five  hun- 
dred inhabitants,  that  the  legislature  may  provide  for  the  election 
of  two  justices  and  a  constable  or  an  inferior  court  for  each  precinct 
so  situated  in  lieu  of  all  justices  of  the  peace  therein,  and  that  the 
fees  of  justice  of  the  peace  and  constables  shall  be  uniform  through- 
out the  state.    Sec.  168,  pp.  121-123. 

Notaries  public;  ex  officio  justices, — The  governor  may  appoint  a 
notary  public  with  the  powers  of  a  justice  of  the  peace  in  the  pre- 
cinct in  which  the  election  of  a  justice  of  the  peace  shall  be  author- 
ized.   Sec.  168,  pp.  121-123. 

Attorney-general. — The  election  of  an  attorney-general  as  provided 
by  section  27,  article  6  of  constitution  of  1875  is  omitted  from  the 
constitution  of  1901,  p.  123. 

Courtrooms,  excluding  persons  from. — The  constitution  of  1901 
authorizes  the  court  to  exclude  persons  from  the  courtroom  not  neces- 
sary in  the  conduct  of  the  trial  in  prosecutions  for  rape  and  assault 
with  intent  to  ravish.    Sec.  169,  p.  123. 

Style  of  process  shall  be  "the  State  of  Alabama,"  and  shall  con- 
clude, "against  the  peace  and  dignity  of  the  state."  Sec.  170,  pp. 
123  and  124. 

Courts,  abolition  of. — The  legislature  may  abolish  any  courts  ex- 
cept the  supreme  court  and  probate  court.  (-This  provision  was  not 
contained  in  constitution  of  1875. )     Sec.  171,  .p.  124. 

The  constitution  of  1901  provides,  that  the  article  on  judiciary  shall 
not  abridge  the  term  of  any  officer  then  in  office.    Sec.  172,  p.  124. 

IMPEACHMENTS. 

Section  173  of  the  constitution  of  1901  provides  for  the  impeach- 
ment of  executive  officers  and  justices  of  the  supreme  court  by  the 
senate  sitting  as  a  court  of  impeachment  on  articles  preferred  by  the 
house  of  representatives,  and  enumerates  the  grounds  for  impeach- 
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ment,  and  provides  that  when  the  governor  or  lieutenant  governor 
is  impeached,  the  chief  justice,  or  in  his  absence,  an  associate  justice, 
shall  preside  over  the  senate  during  the  impeachment,  and  directs 
specifically  the  mode  of  impeachment  for  the  several  officers  men- 
tioned.   Sec.  173,  pp.  124-126. 

Chancellors,  judges  of  circuit  courts,  judges  of  probate  courts  and 
judges  of  other  courts  from  which  an  appeal  can  be  taken  to  the 
supreme  court,  solicitors  and  sheriff  may  be  impeached  by  the 
supreme  court  under  regulations  to  be  prescribed  by  law.  Sec.  174, 
p.  126.     • 

Clerks  of  the  circuit  court,  or  courts  of  like  jurisdiction,  criminal 
courts,  tax  collectors,  tax  assessors,  county  treasurers,  county  super- 
intendents of  education,  mayors,  and  intendants  may  be  impeached 
by  proceedings  in  the  circuit  court  or  other  court  of  like  jurisdiction 
in  which  such  officers  hold  office  under  regulations  to  be  prescribed 
by  law.    Sec.  175,  pp.  126  and  127. 

Penalties.— Sec.  176,  p.  127,  provides  penalties  for  impeachments. 

SUFFRAGE  AND  ELECTIONS. 

There  has  been  a  greater  and  more  radical  change  in  this  article 
of  the  state  constitution  than  in  any  other.  There  is  no  doubt  but 
that  an  amendment  of  this  article  called  forth  the  new  constitution. 
Fraudulent  elections  in  the  state,  or  in  portions  thereof,  had  been 
(or  at  least  by  the  public  was  thought  to  have  become)  one  of  the 
greatest  moral  and  political  evils  ever  inflictfed  upon  the  people 
of  the  state.  It  was  begun  during  reconstruction  by  the  Republi- 
cans, carpet-baggers,  and  scalawags,  and  after  they  were  overthrown, 
in  1874,  it  was  kept  up  in  portions  of  the  state  by  the  Democrats, 
though  appearing  and  existing  in  different  forms  from  those  of  the 
Republicans,  by  fictitious  or  altered  returns;  this,  while  existing  in 
many  portions  of  the  state,  to  some  small  extent,  was  confined  chiefly 
to  the  " black  belt,"  that  part  of  the  state  where  the  negroes  greatly 
dominate.  This  was  recognized  by  many  of  the  best  citizens  as  being 
a  necessary  evil  in  order  to  secure  peace  and  order,  and  to  keep  the 
government  in  tfye  hands  of  the  virtuous  and  intelligent.  It  was, 
therefore,  the  acknowledged  purpose  of  the  constitutional  conven- 
tion to  rid  the  state  of  this  evil  by  placing  the  government  in  the 
hands  of  the  virtuous  and  intelligent  rather  than  in  the  hands  of  the 
ignorant,  vicious,  and  depraved;  and  to  secure  as  far  as  practicable 
absolutely  fair  and  honest  elections,  so  that  it  would  not  be  necessary 
to  resort  to  fraud,  or  to  countenance  or  palliate  it,  in  order  to  secure 
the  necessary  end;  heijce,  the  task  imposed  upon  the  convention  as 
to  this  article  of  the  constitution  was  to  place  the  ballot  in  the  hands 
of  the  virtuous  and  intelligent,  and  to  take  it  from  the  ignorant  and 
depraved.  The  convention  was  faced  with  this  condition.  It  is  a 
well  known  fact  that  the  greater  part  of  the  ignorant  and  vicious 
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voters  of  the  state  were  negroes,  and  that  they  could  not  be  elimi- 
nated merely  because  they  were  negroes,  or  upon  any  other  ground 
than  that  which  would  eliminate  whites  of  the  same  character  and 
condition,  without  violating  the  fifteenth  amendment  to  the  federal 
constitution.  It  is  also  a  well  known  fact  that  if  a  purely  educational 
qualification  was  imposed,  that  it  would  exclude  many  of  the  very 
best  citizens  of  the  state,  for  many  of  the  very  best  citizens,  and  men 
of  a  very  high  order  of  intelligence,  and  of  the  highest  sense  of  moral 
and  religious  principles,  have  little  or  no  education,  in  the  popular 
sense,  in  which  that  term  is  used;  that  is,  ability  to  read  and  write. 
For  the  same  reason  a  strict  property  qualification  could  not  be 
imposed  without  depriving  many  worthy  and  intelligent  citizens  of 
the  right  to  vote,  because  accident,  misfortune,  or  fate  had  rendered 
them  unable  to  acquire  property.  It  was,  therefore,  not  an  easy 
task  to  fix  provisions  in  the  constitution  which  would  eliminate  the 
ignorant  and  vicious,  those  in  whose  hands  the  government  should 
not  be  placed,  and  yet  allow  every  intelligent  and  virtuous  man  the 
privilege  of  exercising  the  right  to  vote.  There  is  no  doubt  but  that 
the  present  provision  of  the  constitution  has  eliminated  a  large  per- 
centage of  this  ignorant  and  vicious  class,  who  should  never  have 
a  right  to  vote  in  any  country,  who  are  incompetent  to  enact  laws 
to  govern  themselves,  much  less  an  intelligent  and  virtuous  people. 
This  much  is  now  an  accomplished  fact;  whether  this  provision  of 
the  constitution  which  accomplishes  this  purpose  is  in  violation  of 
the  federal  constitution  yet  remains  to  be  decided,  as  it  has  never 
been  passed  upon  by  any  court,  state  or  federal.  It  is  the  opinion 
of  the  writer,  after  a  long,  careful,  and  diligent  study  of  this  consti- 
tution, and  the  decisions  of  the  courts  construing  other  similar  pro- 
visions, that  it  does  not  violate  any  provisions  of  the  federal 
constitution;  and,  if  not,  it  is  clearly  valid.  No  citizen,  white  or 
black,  in  this  state,  or  any  other  state  of  the  Union,  has  now, 
or  has  ever  had,  a  natural  or  inalienable  right  to  vote;  voting  is 
not  one  of  the  citizen's  natural  rights;  it  is  not  one  of  the  rights 
reserved  to  him  by  the  fundamental  law  of  the  state  or  Union;  it  is  a 
privilege  conferred  upon  him  by  the  sovereignty  or  state.  The  state 
has  the  exclusive  power  of  saying  who  shall  vote  and  who  shall  not 
vote,  and  a  man  who  is  denied  the. privilege  has  no  legal. right  to 
complain  because  it  is  conferred  upon  another.  The  only  limitation 
upon  the  state's  right  is,  that  he  shall  not  be  excluded  or  denied  this 
privilege  "because  of  race,  color,  or  previous  condition  of  servitude." 
It  is  feared  by  some  of  the  friends  of  the  constitution,  and  hoped 
by  its  enemies,  that  what  is  known  as  the  "grandfather's  clause" 
of  the  constitution  (1st  and  2d  subdivisions  of  section  180,  consti- 
tution of  1901)  violates  this  provision  of  the  federal  constitution/ 
But  in  the  opinion  of  the  writer  it  is  clear  that  this  provision  does 
not  violate  the  federal  constitution.  It  does  not  deny  or  exclude  any 
person,  white  or  black,  from  exercising  the  right  of  franchise,  but 
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confers  a  privilege  upon  a  certain  class  of  people  of  exercising  the 
right,  and  without  regard  to  race,  color,  or  previous  condition  of 
servitude.  It  is  true  that  the  larger  number  and  percentage  of 
persons  included  in  this  class  are  whites,  but  this  condition  does 
not  make  the  law  void,  because  that  same  condition  would  exist  as 
to  any  other  qualification  that  could  or  probably  would  be  fixed  by 
any  state  in  the  Union,  e.  g.,  if  it  should  include  those  who  can  read 
and  write  the  English  language,  or  those  who  owned  property,  it 
would  include  more  whites  than  negroes,  for  the  reason  than  a 
greater  percentage  of  whites  can  read  and  write  and  own  property, 
and  there  are  more  of  the  whites;  another  reason  why  it  does  not 
discriminate  against  the  negro  is  because  there  are  many  negroes 
who  can  and  have  actually  voted  by  means  of  this  provision  who 
could  not  vote  but  for  it.  It  is  certainly  true  that  if  this  provision 
allows  negroes  to  vote,  who  could  not  vote  but  for  it,  it  cannot  be  a 
discrimination  against  them. 

Under  the  constitution  of  1875  every  male  citizen  of  the  United 
States,  or  male  person  who  had  declared  his  intention  to  become  a 
citizen,  and  who  was  twenty-one  years  of  age,  could  vote,  provided 
he  had  resided  in  the  state  one  year,  the  county  three  months,  and 
in  the  precinct  thirty  days  preceding  the  time  of  voting,  and  had  not 
been  convicted  of  treason,  malfeasance  in  office,  larceny,  bribery,  or 
other  felony,  and  provided  he  was  not  an  idiot  or  an  insane  person. 
The  constitution  of  1901  excludes  all  of  those  persons  who  were 
excluded  under  the  constitution  of  1875,  and  in  addition  all  persons 
who  had  been  convicted  of  a  number  of  misdemeanors,  including  petit 
larceny,  false  pretense,  wife  beating,  election  frauds,  adultery,  or 
other  crime  involving  moral  turpitude  (q.  v.,  Sec.  182,  p.  96),  and 
it  changes  the  residence  to  two  years  in  the  state,  one  in  the  county 
and  in  the  precinct  three  months  (Sec.  178,  pp.  129  and  130).  Hence 
persons  who  have  not  resided  in  the  state  this  length  of  time,  or  have 
been  convicted  of  any  of  the  crimes  mentioned,  and  have  not  paid  poll 
taxes,  cannot  vote  at  all,  no  matter  what  other  qualifications  they 
may  have.  Another  additional  requisite  to  vote  under  the  consti- 
tution of  1901  is  that  the  person  shall  have  registered  as  a  voter 
under  the  provision?  of  the  constitution.  The  constitution  of  1901 
fixes  two  periods  in  which  the  qualifications  or  requisite  to  vote  are 
different  in  each— that  is,  from  the  ratification  of  the  constitution 
to  the  first  day  of  January,  1903,  the  qualifications  and  requisites  to 
vote  are  different  from  those  necessary  after  that  date — that  is  to 
say,  the  "grandfather  clause,"  and  the  good  character  clause  (q. 
v.,  Sec.  180,  pp.  130  and  131),  are  not  operative,  and  are  not  extended 
beyond  the  first  day  of  January,  1903,  the  effect  of  which  is  that  if  per- 
sons included  within  those  provisions  which  are  those  who  had  honor- 
Ably  served  in  the  wars  mentioned,  or  were  the  descendants  of  persons 
who  had  so  served  as  soldiers  in  the  wars  or  forces  mentioned,  or 
persons  of  good  character  who  understand  the  obligations  of  citizen- 
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ship  under  American  form  of  government,  registered  on  or  before 
such  date,  became  voters  for  life;  but  unless  they  so  registered  before 
the  first  day  of  January,  1903,  these  provisions  of  the  constitution 
were  not  availing,  though  they  fell  within  that  class.  After  this 
date,  the  constitution  fixes  both  an  educational  and  a  property  quali- 
fication upon  the  right  to  vote;  the  educational  qualification  is,  that 
the  person  must  be  able  to  read  or  write  any  article  of  the  consti- 
tution of  the  United  States  in  the  English  language,  and  in  order 
for  this  qualification  alone  to  give  the  person  the  right  to  vote,  he 
must  have  been  engaged  at  some  lawful  employment,  trade,  or  busi- 
ness for  the  greater  part  of  twelve  months  preceding  the  time  he 
offers  to  register,  or  he  must  be  physically  unable  to  work.  This 
educational  qualification  is  not  required,  if  the  inability  to  read  or 
write  is  due  solely  to  a  physical  disability. 

The  property  qualification  is,  that  the  man  must  in  his  own  right, 
or  in  the  right  of  his  wife,  in  good  faith,  own  forty  acres  of  land  in 
the  state  upon  which  he  and  his  wife  reside;  or  he  or  his  wife  must 
in  good  faith  own  three  hundred  dollars  worth  of  taxable  property, 
real  or  personal,  upon  which  taxes  are  assessed  and  paid.  It  is  not 
necessary  that  a  person  shall  possess  both  the  educational  and  prop- 
erty qualifications  if  he  possesses  either,  and  is  not  excluded  because 
he  has  been  convicted  of  the  crimes  mentioned  in  the  constitution, 
and  is  a  citizen  twenty-one  years  of  age,  and  has  resided  in  the  state 
two  years,  the  county  one  year,  and  the  precinct  three  months,  and 
has  paid  all  poll  taxes,  he  is  entitled  to  register  and  to  vote.  Sec. 
180,  pp.  130  and  131. 

Qualifications  and  eligibility  to  vote.— First,  person  must  be  man 
over  twenty-one  years  of  age;  second,  must  be  citizen  or  have  de- 
clared his  intention  to  become  citizen  of  the  state  and  United  States; 
third,  must  have  paid  all  poll  taxes  for  which  he  was  liable  since  and 
including  the  year  1901;  fourth,  must  have  resided  in  the  state  two 
years,  the  county  one  year,  and  the  precinct  three  months  before 
voting;  fifth,  must  not  be  idiot,  lunatic,  or  insane;  sixth,  must  not 
have  been  convicted  of  a  felony  or  any  crime  involving  moral  turpi- 
tude or  election  frauds,  or  of  any  of  the  misdemeanors  mentioned 
in  section  182  of  constitution;  seventh,  must  have  registered  as 
required  by  law;  eighth,  must  be  able  to  read  and  write  any  article 
in  the  federal  constitution,  and  have  worked  or  been  engaged  in 
some  honorable  occupation  for  twelve  months,  or  be  physically  dis- 
abled from  working,  or  be  physically  unable  to  read  or  write  solely 
because  of  physical  disability,  or  own  forty  acres  of  land  in  own 
right  or  in  right  of  wife  upon  which  he  resides,  or  own  three  hun- 
dred dollars'  worth  of  taxable  property  upon  which  the  taxes  have 
been  assessed  and  paid,  or  must  be  registered  under  the  constitution 
prior  to  the  first  day  of  January,  1903.  It  will  be  noticed  that  those 
persons  now  exempt  from  the  educational  and  property  qualification 
are  those  who  cannot  read  or  write  solely  because  of  physical  dis- 
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ability,  and  those  who  were  registered  prior  to  the  first  day  of 
January,  1903. 

Registration. — Registration  is  required  of  all  voters,  and  in  order 
to  register,  the  person  must  have  all  the  other  qualifications  to  vote; 
the  constitution  creates  and  prescribes  certain  proceedings  and  regu- 
lations and  rules  minutely  and  in  detail  for  registration  (see  Sees. 
186-188,  pp.  134r-143),  but  it  is  not  necessary  to  notice  these  in  detail, 
because  they  are  not  now  in  force;  the  constitution  providing  that 
they  were  effective  only  until  the  first  day  of  January,  1903,  when 
the  legislature  is  required  to  pass  an  election  law  to  regulate  subse- 
quent registration;  this  has  been  done,  see  Acts  1903,  p.  438. 

What  elections  controlled  by  constitution. — All  state,  county,  and 
municipal,  whether  general,  local,  or  special,  and  all  primary  elec- 
tions, party  conventions  and  mass  meetings.  Sees.  183  and  184,  pp. 
133  and  134. 

Challenging  votes. — If  an  elector's  right  to  vote  be  challenged, 
for  any  legal  cause,  he  must  make  oath  that  the  matter  of  challenge 
is  untrue  before  his  vote  shall  be  received.    Sec.  185,  p.  134. 

Oath  required  of  applicant  to  register. — After  the  first  day  of  Jan- 
uary, 1903,  an  applicant  to  register  may  be  required  to  make  oath 
as  to  his  residence  during  five  years  preceding  the  time  he  applies 
to  register,  the  names  by  which  he  was  known  during  that  time  and 
of  his  employers,  and  if  he  fails  to  make  answer,  or  answers  falsely, 
shall  be  guilty  of  crime.    Sec.  188,  pp.  142  and  143. 

Contested  elections. — In  contest  elections  no  witness  except  the 
defendant  shall  be  allowed  to  withhold  testimony  on  the  ground 
it  might  criminate  him,  but  he  is  protected  from  prosecution  which 
may  arise  from  his  testimony,  but  may  be  prosecuted  for  perjury. 
Sec.  189,  p.  143. 

Election  laws  required:  Legislature. — The  legislature  is  required 
to  enact  election  laws,  not  inconsistent  with  the  constitution,  to  be 
uniform  throughout  the  state,  and  to  regulate  primary  elections  and 
to  punish  frauds  at  same,  and  to  purge  registration  list.  The  legis- 
lature has  complied  with  this  by  Acts  1903,  p.  438.  Sec.  190,  pp. 
143  and  144. 

Intoxicating  liquors  shall  not  be  sold  on  election  days.  §ec.  191, 
p.  144,  Acts  1903,  p.  438. 

Electors  privileged  from  arrest. — At  or  while  going  to  or  returning 
from  election.    Sec.  192,  p.  144. 

Returns  of  elections. — Returns  of  elections  of  members  of  the 
legislature  and  all  officers  commissioned  by  the  governor  except 
attorney-general,  auditor,  secretary  of  state,  treasurer,  superintend- 
ent of  education,  and  commissioner  of  agriculture  and  industries 
shall  be  made  to  the  secretary  of  state.    Sec.  193,  pp.  144  and  145. 

Poll  tax. — The  poll  tax  shall  be  one  dollar  and  fifty  cents  per 
annum  of  all  men  between  the  ages  of  twenty-one  and  forty-five 
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unless  exempt  by  law;  the  legislature  may  increase  the  age  limit  to 
sixty  years;  it  is  due  and  payable  the  first  of  October,  and  delinquent 
the  first  of  February  succeeding.  The  collection  of  this  tax  shall 
not  be  compulsory,  and  no  fees  or  commission  allowed  for  the  col- 
lection. •  (In  the  opinion  of  the  writer  this  provision  is  a  very  unwise 
one.)  Sec.  194,  p.  145.  It  is  made  a  crime  for  any  person  to  pay  the 
poll  tax  of  another,  or  to  advance  him  money  with  which  to  pay  it  in 
order  to  influence  his  vote.    Sec.  195,  p.  145. 

Section  196  provides  that  if  any  section  or  subdivision  of  the 
article  on  franchise  and  elections  be  declared  or  held  to  be  void,  the 
residue  of  the  article  should  not  be  affected  thereby.  The  purpose 
of  this  is  to  afford  the  court  a  rule  or  means  of  construction  for  this 
article;  it  is  tantamount  to  saying  that  the  convention  would  have 
enacted  any  one  of  the  sections  without  regard  to  any  other;  it  was 
a  safeguard  against  the  "grandfather  clause' '  of  the  constitution, 
pp.  145, 146. 

REPRESENTATION,  AS  TO  SENATORS  AND 
REPRESENTATIVES. 

The  constitutional  provisions  as  to  representation  in  the  legislature 
are  practically  the  same  in  the  new  constitution  as  in  the  old,  the 
only  difference  being  in  numbers;  the  maximum  number  of  repre- 
sentatives now  being  one  hundred  and  five,  whereas  before  it  was 
one  hundred,  and  the  maximum  number  of  senators  being  thirty-five, 
instead  of  thirty-three,  as  heretofore  (q.  v.,  Sec.  50,  p.  45),  while 
the  proportion  is  that  the  senators  shall  be  not  less  than  one-fourth 
nor  more  than  one-third  the  number  of  representatives.  The  repre- 
sentatives must  be  apportioned  among  the  several  counties  according 
to  the  number  of  inhabitants  respectively,  but  each  county  must  have 
one  representative.  The  state  must  be  divided  into  senatorial  dis- 
tricts, each  district  to  contain  as  nearly  as  practicable  the  same 
number  of  inhabitants.  No  county  shall  be  divided  between  two 
districts,  and  all  counties  in  a  district  must  be  contiguous.  A  census 
mnst  be  taken  for  this  purpose  in  1910,  and  every  ten  years  there- 
after, which  shall  form  a  basis  for  the  representation  thereafter; 
until  1910,  the  census  of  1900  must  form  the  basis.  Sees.  197-203, 
pp.  146-149. 

•       ,  EXEMPTIONS. 

The  constitutional  provisions  as  to  exemptions  of  property  from 
levy  and  sale  under  legal  process  are*  practically  the  same  in  the 
new  as  in  the  old  constitution;  these  provisons  exempt  to  any  resi- 
dent, whether  male  or  female,  married  or  unmarried,  one  thousand 
dollars '  worth  of  personal  property,  to  be  selected  by  him  or  her, 
and  eighty  acres  of  land  if  not  in  a  city,  town,  or  village,  and  if  in 
a  city,  town,  or  village,  real  estate  to  the  value  of  two  thousand 
dollars,  provided  such  lands  are  used  as  a  residence  by  the  owner, 
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which  lands,  whether  in  or  out  of  city  or  village,  to  be  selected  by 
the  owner  from  other  lands,  if  he  owns  more.  If  a  resident  owns 
less  personal  property  or  less  lands  than  is  exempt,  it  would  seem 
that  a  selection  by  the  owner  is  not  necessary,  because  impracticable; 
but  the  decisions  of  the  supreme  court  are  in  conflict  upon  this  ques- 
tion. The  same  amount  of  personal  property  and  lands  as  a  home- 
stead is  exempt  to  the  widow  and  minor  children  of  a  deceased  person 
as  is  exempt  to  him.  The  exemption  only  extends  to  debts  of  the 
owner  and  not  to  liability  for  torts.  Nor  are  the  exemptions  good 
against  a  laborer's  lien  or  for  a  mechanic's  lien,  and  by  construction 
it  has  been  extended  to  any  other  prior  lien.  The  property  of  a 
married  woman  is  exempt  from  liability  for  the  debts  of  her  hus- 
band, and  may  be  devised  or  bequeathed  by  her  as  if  a  feme  sole. 
The  exemption  rights  conferred  by  the  constitution  may  be  waived, 
but  the  waiver  must  be  in  writing,  and  if  as  to  land,  it  must  be  signed 
by  both  husband  and  wife,  and  attested  by  one  witness.  The  supreme 
court  has  placed  a  strange  construction  upon  that  provision  of  the 
constitution  which  says  that  "the  homestead,  not  exceeding  eighty 
acres,"  shall  be  exempt;  holding  that  "not  exceeding  eighty  acres" 
means  not  less  than  eighty  acres,  and  that  the  legislature  may  extend 
it  to  any  number  of  acres,  and  the  legislature  has  extended  it  to  one 
hundred  and  sixty  acres.  It  is  difficult  for  a  lawyer  to  understand 
the  logic  or  soundness  of  this  decision,  much  less  a  layman;  but  it 
is  now  well  settled,  and  has  been  since  adopted  by  the  constitutional 
convention  after  construction  by  the  court,  hence  it  will  be  presumed 
that  this  construction  will  hold  as  to  the  new  constitution.  Sees. 
204^210,  pp.  149-155. 

TAXATION. 

The  new  constitution  makes  a  number  of  important  and  radical 
changes  as  to  taxation,  as  will  be  seen  by  the  following  comparisons: 

Proportion  of  taxation. — All  property  tax  shall  be  in  proportion 
to  the  value  of  the  property;  this  much  is  common  to  both  constitu- 
tions. The  new  constitution  provides  that  rent  or  hire  during  the 
current  year  shall  not  be  liable  to  taxation  if  the  property  rented 
or  hired  is  assessed  at  full  value.    Sec.  211,  pp.  156-158. 

Delegation  of  power. — The  power  of  taxation  cannot  be  delegated 
to  individuals  or  private  corporations,  but  may  be  to  public  or  mu- 
nicipal, such  as  counties,  cities,  towns,  etc.  This  is  common  to  both 
constitutions.    Sec.  212,  p.  159. 

Debts  of  state. — Debts  of  state  cannot  be  incurred  except  to  repel 
invasion  or  to  suppress  insurrection  and  then  only  by  a  two-thirds 
vote,  though  the  governor  may  provide  temporary  loans  to  meet 
deficiencies  in  treasury  and  may  issue  bonds  for  refunding  bonded 
indebtedness.  This  is  common  to  both  constitutions.  Sec.  213,  pp. 
159,  160. 

Rate  of  taxation. — The  maximum  rate  of  state  tax  is  now  fixed  at 
sixty-five  one-hundredths  of  one  per  cent,  while  under  the  former 
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constitution  it  was  seventy-five  one-hundredths  of  one  per  cent. 
Sec.  214,  p.  160. 

The  maximum  rate  of  comity  tax  is  fixed  at  one-half  of  one  per 
cent,  except  that  for  the  purpose  of  paying  debts  existing  an  addi- 
tional rate  of  one-fourth  of  one  per  cent  may  be  levied,  and  that  for 
the  purpose  of  building  or  maintaining  public  buildings  or  bridges 
or  roads  a  special  tax  of  one-fourth  of  one  per  cent  may  be  levied. 
This  last  special  tax  was  unlimited  in  the  constitution  of  1875,  as 
to  the  rate,  but  was  limited  to  public  "buildings  or  bridges,"  and 
was  not  extended  to  "roads"  as  it  now  is,  in  the  constitution  of  1901. 
Sec.  215,  pp.  160-162. 

The  rate  for  municipal  corporations  is  limited  to  one-half  of  one 
per  cent  as  assessed  by  the  state  for  the  previous  year;  this  is  com- 
mon to  both  constitutions.  The  city  of  Mobile  is  excepted  from  both 
provisions,  its  rate  being  fixed  in  the  constitution  of  1875  at  one  per 
centum,  and  in  that  of  1901  at  three-fourths  of  one  per  centum,  with 
other  provisions  and  exceptions.  The  cities  of  Huntsville,  Bessemer, 
Andalusia,  Montgomery,  Troy,  Attalla,  Gadsden,  Woodlawn,  Brew- 
ton,  Pratt  City,  Ensley,  Wylam,  Avondale,  Decatur,  New  Decatur, 
and  Cullman,  are  exempt  from  the  provisions  with  special  conditions 
and  provisions  as  to  each  of  such  cities  or  towns  mentioned.  Sec. 
216,  pp.  162-166. 

Uniformity  of  taxation. — The  property  of  individuals  and  corpo- 
rations must  be  taxed  at  the  same  rate  except  the  property  of  reli- 
gious, educational,  and  charitable  corporations.    Sec.  217,  p.  166. 

Salaries  of  officers.— Section  8  of  article  11  of  the  constitution  of 
1875,  provided  that  the  salaries  of  state  officers  shall  be  reduced  at 
least  twenty-five  per  cent  by  the  legislature  at  first  session  after 
ratification  of  constitution.  This  was  omitted  from  the  new  consti- 
tution because  its  purpose  had  been  accomplished;  it  was  necessary 
in  the  constitution  of  1875  because  the  salaries  had  been  fixed  at 
enormous  and  exorbitant  rates  by  the  Kepublicans,  carpet-baggers, 
and  scalawags  during  reconstruction.  The  class  of  politicians  who 
were  in  office  for  the  sole  purpose  of  sucking  the  life  blood  of  the  state 
rather  than  to  promote  its  welfare  or  to  preserve  its  peace-  and  pros- 
perity,   p.  167. 

Debts  of  state;  how  payable. — All  debts  or  charges  now  payable 
out  of  the  state  treasury  shall  not  be  made  payable  out  of  the  coun- 
ties or  municipal  corporations.    Sec.  218,  p.  167. 

Inheritance  tax. — This  is  a  new  provision  of  taxation  as  to  this 
state.  A  tax  of  one-half  of  one  per  cent  on  all  estates,  no  matter  of 
what  kind  of  property,  that  passes  by  inheritance,  devise,  or  bequest^ 
gift,  deed,  grant,  bargain,  or  sale,  if  made  to  take  effect  after  death 
of  grantor,  devisor,  or  donor  to  any  person  or  corporation  other  than 
the  father,  mother,  husband,  wife,  brothers,  sisters,  or  lineal  descend- 
ants of  the  grantor,  devisor,  donor,  or  intestate.   Sec.  219,  p.  168. 
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CORPORATIONS,  MUNICIPAL. 

This  article  of  the  constitution  of  1901  is  entirely  new,  there  being 
no  corresponding  provisions,  except  as  to  first  section. 

Streets,  avenues,  public  places. — The  streets  or  public  places  of 
any  city,  town,  or  village  shall  not  be  tteed  by  individuals  or  private 
corporations  for  any  public  or  private  enterprise  without  the  consent 
of  the  municipal  corporation.    Sec.  220,  p.  168. 

Privilege  or  license' taxes. — The  legislature  shall  not  exempt  per- 
sons or  corporations  from  privilege  or  license  taxes  to  counties  or 
municipal  corporations  by  the  payment  of  such  tax  to  the  state  in  lien 
of  all  other  taxes.  This  provision  was  evidently  intended  to  prevent 
a  class  of  legislation  which  was  being  enacted,  of  levying  a  state  tax 
upon  certain  corporations,  and  making  it  in  lieu  of  all  other  privi- 
lege or  license  taxes,  thus  depriving  the  counties  and  municipalities 
of  the  legitimate  right  to  tax.    Sec.  221,  pp.  168,  169. 

Municipal  bonds. — The  legislature  is  charged  with  the  duty  of 
providing  by  general  law  for  municipalities  to  issue  bonds  and  to 
hold  elections  for  such  purpose.    Sec.  222,  pp.  169,  170. 

Assessment  or  betterment  taxes. — Municipal  corporations  may 
make  assessments  against  abutting  owners  for  the  improvement  of 
streets,  sidewalks,  sewers,  etc.,but  the  assessment  shall  not  exceed 
the  betterment  or  benefits  derived  from  the  improvement.  Sec.  223, 
p.  170. 

Debts  of  county  limited. — No  county  shall  become  indebted  in  an 
amount  greater  than  three  and  one-half  per  centum  of  the  assessed 
value  of  the  property  therein,  which  contains  some  exceptions  as  to 
existing  debts  and  issuing  bonds  as  to  funding  or  refunding  the 
indebtedness.    Sec.  224,  pp.  170,  171. 

Debts  of  municipal  corporations  limited. — Debts  of  municipal  cor- 
porations of  less  than  six  thousand  inhabitants  are  limited  to  five 
per  centum  of  the  assessed  value  of  the  property  therein,  except  for 
the  construction  of  waterworks,  gas,  or  electric  light  plants,  sewer- 
age, or  street  improvements,  etc.,  for  which  an  additional  amount 
of  three  per  cent  may  be  added.  It  contains  some  exceptions  as  to 
certain  debts.  Towns  or  cities  of  more  than  six  thousand  inhabitants 
are  limited  to  seven  per  centum.  This  contains  some  exceptions,  and 
excepts  from  its  provisions  the  towns  of  Gadsden,  Ensley,  Decatur, 
New  Decatur,  Sheffield,  and  Tuscumbia.    Sec.  225,  pp.  171,  172. 

Cities  or  towns  whose  indebtedness  exceeds  the  limitations  im- 
posed shall  not  become  further  indebted  until  indebtedness  is  reduced 
within  the  limit  with  certain  provisions  and  exceptions  therein  men- 
tioned.   Sec.  226,  p.  172. 

Abutting  owners. — Persons  operating  a  public  utility  along  or 
across  public  highways  in  municipal  corporations  are  liable  to  abut- 
ting property  owners  for  damages  resulting  therefrom.  Sec.  227, 
p.  173. 
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Franchise  right  to  streets  limited — Towns  of  over  six  thousand 
inhabitants  cannot  grant  franchise  rights  as  to  streets  except  for 
railroads  other  than  street  railroads  for  a  longer  period  than  thirty 
years.    Sec.  228,  p.  173. 

PEIVATE  CORPORATIONS. 

The  constitution  of  1901  has  wrought  some  very  important  changes 
in  the  law  of  corporations,  which,  in  connection  with  the  new  stat- 
utes, Acts  1903,  p.  310,  creates  almost  a  new  system  of  corporation 
law.  Under  the  new  constitution  ail  corporations  must  be  formed 
raider  general  laws,  whereas  before  they  were  formed  jchiefly  by 
special  and  private  statutes.  It  requires  the  legislature  to  levy  a 
privilege  or  license  tax  upon  corporations.    Sec.  229,  pp.  173,  174. 

Forfeitures,  nonuser. — Charters  under  which  no  organization  is 
had  within  twelve  months  after  ratification  of  constitution  are  for- 
feited.   Sec.  230,  p.  174. 

The  legislature  shall  not  remit  the  forfeiture  of  charters,  except 
such  corporations  thereafter  hold  their  charters  subject  to  the  con- 
stitution.   Sec.  231,  p.  174. 

Foreign  corporations. — Foreign  corporations  cannot  do  business 
in  this  state  without  a  known  place  of  business  and  an  authorized 
agent.  And  may  be  sued  in  any  county  where  it  does  business  by 
service  of  process  upon  an  agent  anywhere  in  the  state.  The  state 
may  impose  a  franchise  tax  based  on  the  amount  of  capital  employed 
in  the  state.  The  corporation  must  file  with  the  secretary  of  state 
a  certified  copy  of  the  articles  of  incorporation.  The  last  two  provi- 
sions are  not  included  in  constitution  of  1875.    Sec.  232,  pp.  175, 176. 

Business  and  powers  of  corporations. — Corporations  can  do  no 
business  except  that  expressly  authorized  by  its  charter.  Sec.  233, 
p.  176. 

Stocks  or  bonds,  what  payable  in  and  increase  of  .—Stocks  or  bonds 
of  a  corporation  shall  be  payable  in  money,  labor,  or  property  actu- 
ally received.  Fictitious  stock  shall  be  void.  Stock  cannot  be  in- 
creased except  with  consent  of  persons  owning  largest  amount  of 
stock  obtained  at  meeting  after  thirty  days'  notice.  Sec.  234,  pp. 
176, 177. 

Compensation  for  property  taken  under  eminent  domain. — Com- 
pensation for  property  taken  under  right  of  eminent  domain  must 
be  paid  before  the  property  is  taken,  and  the  right  of  appeal  from 
assessment  of  damages  secured,  and  shall  be  determine^  by  a  jury. 
Sec.  235,  pp.  177-179. 

Stockholder,  liability  of.— Stockholders  are  individually  liable 
only  to  the  extent  of  unpaid  stock.    Sec.  236,  pp.  179,  180. 

Preferred  stock. — Preferred  stock  can  be  issued  only  with  the  con- 
sent of  owners  of  two-thirds  of  the  stock  of  the  corporation.  Sec. 
237,  p.  180. 

16-AO-VOI*.  Ill 
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Charters,  amendment  of. — The  legislature  may  alter,  amend,  or 
revoke  the  charter  of  any  corporation,  if  revocable,  at  the  ratification 
of  this  constitution,  or  of  any  charter  hereafter  created.  Sec.  238, 
p.  180. 

Telegraph  and  telephone  lines. — Corporations  may  maintain  or 
construct  telephone  or  telegraph  lines  within  the  state  and  connect 
with  each  other,  but  different  lines  shall  not  consolidate  nor  hold 
a  controlling  interest  in  the  stock  or  bonds  of  other  companies  which 
compete  with  them.    Sec.  239,  pp.  180,  181. 

Right  to  sue  and  be  sued. — Corporations  may  sue  and  be  sued  as 
individuals.  *  Sec.  240,  p.  181. 

Corporation  defined. — Corporations  include  joint  stock  companies 
and  associations  having  the  powers  of  corporations  not  possessed  by 
individuals  or  partnerships.    Sec.  241,  p.  181. 

RAILROADS  AND  CANALS  PUBLIC  HIGHWAYS. 

Railroads  and  canals  are  public  highways.  Railroads  have  the 
right  to  connect  with  and  to  cross  other  railroads,  and  each  must 
transport  freight  and  passengers  of  the  other  without  delay  or  dis- 
crimination.   Sec.  242,  pp.  181,  182. 

Regulation  of  railroads.— The  legislature  has  power  to  regulate 
railroads  as  to  tariff  and  rates  of  passengers  and  freight,  locating 
depots,  correcting  abuses,  preventing  discrimination  and  extortion, 
and  to  prohibit  charging  more  than  just  and  reasonable  rates.  The 
power  in  this  respect  is  somewhat  extended  by  constitution  of  1901. 
Sec.  243,  p.  182. 

Free  passes  prohibited. — Railroads  shall  not  grant  free  passes  or 
sell  tickets  at  reduced  rates  or  discount  to  any  legislator  or  judicial 
officer.  This  offense  is  made  a  misdemeanor,  and  courts  are  required 
to  give  it  in  special  charge  to  grand  juries.  An  exception  to  the 
provision  is  that  a  legislator  who  is  a  bona  fide  employe  of  a  railroad 
may  procure  passes  for  himself  or  another  who  is  not  a  legislator  or 
judicial  officer.    Sec.  244,  pp.  182-184. 

Rebates  prohibited. — Rebate  or  bonus  is  prohibited  by  the  consti- 
tution.   Sec.  245,  p.  184. 

BANKS  AND  BANKING. 

Banks  shall  not  be  established  except  under  the  provisions  of  the 
constitution.    Sec.  247,  p.  184. 

Basis  of  issue. — All  banks  must  be  upon  a  specie  basis,  and  under 
general  law,  provided  that  banks  depositing  United  States  or  state 
bonds  convertible  into  specie  at  face  vklue  in  the  state  treasury  or 
other  depository  equal  to  the  proposed  issue  of  bank  notes,  with 
power  in  treasurer  or  depository  to  dispose  of  the  same  to  redeem 
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the  notes  or  bills  issued,  may  issue  bills  to  circulate  as  money.    Sec. 
248,  pp.  184,  185.    The  proviso  is  new  to  the  constitution  of  1901. 

Bilk  redeemable  in  gold  or  silver. — Bank  bills  shall  be  redeemable 
in  gold  or  silver.    Sec.  24d,  p.  185. 

Depositors,  who  preferred. — Non-interest  bearing  deposits  are 
entitled  to  preference  in  case  of  insolvency  of  bank.    Sec.  250,  p.  185. 

Banking  operations  cease  within  twenty  years. — All  banks  shall 
cease  operations  within  twenty  years  of  organization  unless  time 
extended  by  law,  but  shall  have  power  to  sue  and  be  sued  thereafter 
to  close  up  its  affairs.    Sec.  251,  p.  186. 

Bate  of  interest. — Banks  shall  not  receive  greater  interest  than 
allowed  to  individuals.    Sec.  252,  p.  186. 

State  or  subdivision  thereof  cannot  be  stockholder. — The  state, 
county,  municipality,  or  any  political  subdivision  of  the  state  cannot 
be  a  stockholder  in  a  state  bank.    Sec.  253,  p.  186. 

Examination  of  banks. — The  legislature  shall  provide  by  law  for  a 
public  examination  of  all  banks  at  least  twice  a  year.    Sec.  254,  p.  186. 

National  banks  not  included. — National  banks,  trust  companies, 
and  individuals  doing  a  banking  business  are  not  included  in  the 
constitutional  provisions.  The  last  two  provisions  are  not  in  the 
constitution  of  1875.    Sec.  255,  pp.  186. 187. 

EDUCATION. 

School  system  provided. — The  legislature  shall  provide  a  liberal 
school  system  for  the  benefit  of  children  between  the  ages  of  seven 
and  twenty-one,  and  separate  schools  shall  be  provided  for  the  white 
and  colored  children,  and  no  children  of  the  one  race  shall  attend 
schools  provided  for  the  other.  Under  the  constitution  of  1901  school 
funds  must  be  apportioned  to  the  several  counties  in  proportion  to 
the  number  of  children  and  to  the  districts  of  the  counties  so  as  to 
provide  as  near  as  practicable  school  terms  of  equfil  duration.  Sec. 
256,  p.  187. 

Funds  preserved. — The  principal  of  all  funds  from  sale  of  school 
property  before  or  hereafter  granted  by  the  United  States  to  the 
state  shall  be  preserved  inviolate.  The  income  only  shall  be  used. 
Sec.  257,  pp.  187,  188. 

Funds  donated  by  the  state  or  by  individuals,  or  escheating  to  the 
state,  shall  be  faithfully  applied  to  school  purposes.    Sec.  258,  p.  188. 

Poll  tax. — The  poll  tax  shall  be  applied  to  school  purposes  in  the 
counties  where  collected.    Sec.  259,  p.  188. 

Sixteenth  section  fund;  special  tax  fund. — The  sixteenth  section 
fund  plus  the  revenue  fund  and  the  funds  from  property  donated 
by  the  United  States  and  by  individuals  and  estates  which  have 


244  SUMMARY  OF  THE  DIFFERENCES. 

escheated,  together  with  a  special  animal  tax  of  thirty  cents  on  each 
one  hundred  dollars'  worth  of  property,  shall  be  applied  exclusively 
as  a  school  fund,  and  it  shall  be  the  duly  of  the  legislature  to  increase 
it  from  time  to  time.  This  special  tax  provision  was  not  included  in 
constitution  of  1875,  it  amounts  to  nearly  one-half  of  all  the  revenue 
received  by  the  state  from  the  property  or  ad  valorem  tax,  the  consti- 
tutional limit  being  sixty-five  cents.  This  was  one  of  the  wisest  and 
most  beneficent  provisions  of  the  new  constitution.  When  taken  in 
connection  with  the  other  provision  authorizing  counties  to  levy  a 
special  tax  for  education,  if  ratified  or  authorized  by  a  three-fifths 
vote  of  the  people  in  the  county  will  greatly  enhance  and  increase 
the  public  school  fund  of  the  state.  This  is  one  of  the  most  marked 
and  certain  evidences  of  progress  and  civilization.  It  was  only  a 
few  years  ago  since  the  state  appropriated  the  magnificent  sum  of 
seventy-two  cents  per  capita  per  annum  for  the  education  of  the 
children.  Under  the  existing  constitution  and  laws  this  is  or  soon 
will  be  increased  several  dollars  per  capita.    Sec.  260,  pp.  188, 189. 

Teachers,  payment  of. — Not  more  than  four  per  cent  of  the  school 
funds  shall  be  used  otherwise  than  for  the  payment  of  teachers,  unless 
by  a  two-thirds  vote  of  the  legislature.    Sec.  261,  p.  189. 

Superintendent  of  education.— The  supervision  of  the  public 
schools  shall  be  vested  in  the  superintendent  of  education,  whose 
powers,,  duties,  and  compensation  shall  be  fixed  by  law.  The  consti- 
tution of  1875  provided  that  he  should  be  elected.  This  provision  is 
omitted  from  the  constitution  of  1901.    Sec.  262,  p.  189. 

Sectarian  or  denominational  schools. — Sectarian  or  denominational 
schools  shall  not  be  supported  from  the  school  fund.  Sec.  263,  pp. 
189, 190. 

University  of  Alabama.— The  University  shall  be  under  the  man- 
agement of  a  board  of  trustees.  The  governor  and  superintendent  of 
education  are  ex  officio  members  of  the  board  of  trustees,  and  the 
governor  is  president  of  the  board.  The  successors  to  those  trustees 
now  in  office  shall  be  elected  by  the  other  members  of  the  board  of 
trustees  instead  of  being  appointed  by  the  governor,  as  provided  in 
constitution  of  1875.  The  terms  of  office  are  so  arranged  that  a  minor- 
ity only  can  expire  at  any  one  time,  and  the  other  members  elect  a 
successor  by  a  secret  ballot,  who  holds  office  until  his  election  is  con- 
firmed or  rejected  by  the  senate,  and  if  confirmed  then  during  the  term 
for  which  he  is  elected.  The  superintendent  must  certify  to  the  legis- 
lature the  names  of  the  trustees  elected  since  the  last  session;  if  any 
are  rejected  the  senate  shall  elect  trustees  instead  of  those  rejected. 
In  case  of  vacancy  for  other  cause  than  expiration  of  the  term,  the 
board  elects  a  successor  until  the  next  session.  The  term  of  office  is 
twelve  years.  The  provision  of  the  election  of  these  trustees  is 
entirely  changed  by  the  new  constitution.  Before,  they  were 
appointed  by  the  governor  by  and  with  the  advice  apd  consent  of  the 
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senate,  and  held  office  until  their  successors  were  appointed  and  qual- 
ified.   Sec-  264,  pp.  190, 191. 

Interest  on  university  funds. — Section  265  of  the  new  constitution 
provides  that  the  state  shall  pay  to  the  university  the  sum  of  $36,000 
per  AWTimTi  as  interest  on  university  funds  heretofore  covered  into  the 
treasury,  for  the  maintenance  and  support  of  said  institution,  and 
authorizes  the  university  to  abolish  the  military  system  without 
diminishing  the  annual  interest  payable  out  of  the  treasury  for  the 
support  of  the  university.     This  is  an  entirely  new  constitutional 
provision.     It  had  been  heretofore  regulated  by  statute,  and  hence 
the  stability  and  uniformity  of  the  amount  payable  to  the  university 
by  the  state  depended  upon  the  whims  and  caprice  of  every  legisla- 
ture.    This  being  the  university's  chief  source  of  income,  its  very 
existence  was  often  threatened  by  legislators  who  were  not  friendly  to 
the  institution.    The  payment  of  this  amount  by  the  state  to  the  uni- 
versity is  not  understood  by  the  masses  of  the  people;   it  is  not  a 
gratuitous  appropriation  by  the  state  to  this  institution;   but  is  a 
payment  of  this  amount  as  interest  on  the  university  fund  which  the 
state  at  one  time  held  in  trust  for  the  university  and  which  it  allowed 
to  be  wasted.     Though  there  has  been  a  great  difference  of  opinion 
as  to  the  amount  of  the  debt,  if  any,  which  the  state  owes  the  univer- 
sity.   It  is  contended  by  the  friends  of  the  university  that  the  state, 
upon  a  fair  settlement,  owes  the  university  nearly  two  million  dollars, 
though  the  state  prior  to  the  constitution  had  never  recognized  a  debt 
of  more  than  three  hundred  thousand,  but  this  provision  allowing 
thirty-six  thousand  annually  is  considered  to  be  a  recognition  of  an 
indebtedness  of  four  hundred  and  fifty  thousand.     These  constitu- 
tional provisions  as  to  the  university,  as  a  matter  of  fact  and  history, 
are  due  largely  to  the  efforts  of  the  lamented  Tennant  Lomax,  who 
was  an  alumnus,  trustee,  and  friend  of  the  university,  and  was  also  a 
member  of  the  constitutional  convention,    pp.  191,  192. 

Alabama  Polytechnic  Institute,  Agricultural  and  Mechanical.  Col- 
lege, popularly  called  Auburn,— This  is  a  state  institution  under  the 
control  of  a  board  of  trustees  who  are  appointed  by  the  governor  by 
and  with  the  advice  of  the  senate,  and  hold  office  for  a  term  of  twelve 
years;  the  board  is  divided  into  three  classes,  so  that  one-third  of  the 
board  is  chosen  every  four  years.  The  governor  and  superintendent 
of  education  are  ex  officio  members  of  the  board  of  trustees,  and  the 
governor  is  president  of  the  board.  This  provision  is  substantially  as 
it  was  in  the  constitution  of  1875  with  the  exception  that  the  term  of 
office  is  made  twelve  years  instead  of  six.    Sec.  266,  pp.  192,  193. 

Location  of  University,  Auburn,  School  for  Deaf  and  Blind,  and 
Girls'  Industrial  School,  as  now  established,  shall  not  be  changed 
except  by  a  two-thirds  vote  of  the  legislature.    Sec.  267,  p.  193. 

School  census. — The  legislature  shall  provide  for  taking  a  school 
census  by  townships  and  districts  once  in  two  years,  and  shall  provide 
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punishment  for  fraudulent  returns.     This  is  an  entirely  new  pro- 
vision.   Sec.  268,  p.  193. 

Counties  may  levy  special  tax. — Any  county  may  levy  a  special  tax 
for  school  purposes  not  exceeding  ten  cents  on  every  hundred  dollars, 
if  first  submitted  to  a  vote  and  carried  by  a  three-fifths  vote  of  those 
voting  at  the  election,  provided  this  does  not  increase  the  rate  of  state 
and  county  tax  combined  to  more  than  one  dollar  and  twenty-five 
cents  on  the  hundred  dollars'  worth  of  taxable  property,  excluding 
special  county  taxes  for  buildings,  roads,  bridges,  and  debts.  This  is 
also  an  entirely  new  provision,  and  it  is  to  be  hoped  that  it  will  greatly 
increase  tie  school  funds  and  encourage  and  stimulate  education. 
Mobile,  Decatur,  New  Decatur,  and  Cullman  are  exempt  to  certain 
extents  therein  specified  from  the  provisions  of  the  constitution  as  to 
education.    Sees.  269,  270,  pp.  194,  195. 

MILITTA. 

The  constitutional  provisions  as  to  the  militia  are  practically  the 
same  in  the  constitution  of  1901  as  in  1875,  requires  that  the  legisla- 
ture shall  declare  who  constitutes,  may  organize,  arm,  and  discipline 
'a  state  and  naval  militia  to  conform  as  near  as  possible  to  the  United 
States  regulations;  each  company  and  regiment  shall  elect  its  own 
officers;  the  militia  shall  be  privileged  from  arrest  during  service, 
going  to  and  returning  from;  governor,  with  the  advice  and  consent 
of  the  senate,  shall  appoint  general  officers  whose  term  shall  be  four 
years.  Governor  and  generals  appoint  their  own  staff,  and  shall  pro- 
vide for  the  safe  keeping  of  arms,  ammunition,  etc. ;  the  militia  shall 
receive  no  rations  or  emoluments  while  not  in  active  service.  Sees. 
271-278,  pp.  195,  196. 

OATH  OF  OFFICE. 

The  constitution  provides  that  legislators  and  all  officers,  executive 
and  judicial,  shall  take  an  oath  or  affirmation,  and  prescribes  a  form 
therefor.  This  is  practically  the  same  in  both  constitutions.  Sec. 
279,  p.  197. 

MISCELLANEOUS  PROVISIONS. 

Holding  two  offices  at  the  same  time  prohibited. — No  person  can 
hold  two  offices  of  profit  and  trust  under  the  United  States  or  state, 
provided  one  is  under  the  state,  but  justices  of  the  peace,  constables, 
notaries  public,  and  commissioners  of  deeds,  and  postmasters  wJiose 
salaries  are  less  than  $200,  are  exceptions.    Sec.  280,  p.  197. 

Salary,  fees,  or  compensation  not  increased  or  diminished  during 
the  term  of  office  to  which  officer  is  elected  or  appointed.  (In  the 
opinion  of  the  writer,  this  provision  will  lead  to  more  litigation  than 
any  other  one  provision  in  the  constitution.     For  this  reason  it  was 
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very  unwise.  It  should  have  been  limited  to  salaries.  Needed  legis- 
lation cannot  be  enacted  without  infringing  upon  this  provision.) 
Sec.  281,  pp.  197,  198.    The  above  is  an  entirely  new  provision. 

Giving  effect  to  constitution. — The  legislature  must  pass  laws  to 
give  effect  to  constitution.    Sec.  282,  p.  198. 

Validating  acts  of  the  legislature.— Section  283  of  the  constitution 
validates  two  acts  of  the  legislature  therein  mentioned  for  the  purpose 
of  adjusting  the  bonded  debt  of  the  state,    p.  198. 

Amending  constitution. — The  legislature  may  propose  amendments 
to  the  constitution;  the  bill  must  be  passed  by  a  three-fourths  vote  of 
the  members  elected,  but  it  must  be  ratified  by  a  vote  of  the  qualified 
electors,  to  be  held  as  provided  for  in  section.    Sec.  284,  pp.  198-202. 

Representation  in  the  legislature. — Representation  in  the  legisla- 
ture shall  be  based  upon  population,  and  this  basis  shall  not  be 
changed  by  constitutional  amendment.  There  are  a  great  many 
changes  made  in  the  mode  of  the  passage  of  bills  proposing  amend- 
ments and  of  holding  election  to  ratify  them.  Section  285  contains 
provisions  regulating  the  ballot  to  be  used  in  elections  ratifying  con- 
stitutional amendments,    pp.  202,  203. 

Constitutional  convention. — A  constitutional  convention  may  be 
called  by  the  legislature,  but  the  bill  must  be  passed  by  a  majority  of 
all  members  elected  to  each  house;  the  act  or  resolution  calling  the 
convention  shall  not  be  repealed  except  upon  a  majority  vote  of  all 
members  elected  and  at  the  same  session  the  act  or  resolution  was 
passed,  but  the  convention  itself  when  assembled  may  establish  such 
ordinances  and  perform  such  things  as  to  the  convention  may  seem 
necessary  or  proper.  This  provision  is  very  different  from  that  of 
the  constitution  Qf  1875;  the  only  thing  in  common  is  that  both  pro- 
visions require  that  the  question  of  convention  or  no  convention  shall 
first  be  submitted  to  a  vote  of  the  qualified  electors  of  the  state  and 
approved  by  a  majoritv  of  those  voting  at  such  election.  Sec.  286, 
p.  203. 

Governor  does  not  approve  bill. — A  bill  or  resolution  calling  a  con- 
stitutional convention  shall  not  be  submitted  to  the  governor  for  his 
approval.    Sec.  287,  p.  204. 

SCHEDULE. 

The  schedules  of  the  two  constitutions  are  practically  the  same. 
The  purposes  of  the  schedules  are  to  carry  the  constitution  into  effect 
and  without  nullifying  other  laws  necessary  to  the  proper  administra- 
tion of  the  government,  consequently  the  schedule  provides  that  laws 
not  inconsistent  with  the  constitution  at  its  adoption  remain  in  force 
until  subsequently  altered  or  repealed;  and  that  all  bonds  or  obligia- 
tions,  that  all  suits,  actions,  prosecutions,  shall  remain  in  force  and 
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unaffected  J>y  the  ratification  of  the  constitution;  and  that  all  officers 
in  office  at  the  time  shall  continue  for  their  full  term  and  exercise  the 
duties  they  would  have  done  but  for  the  constitution.  The  schedule 
also  provides  for  the  ratification  of  the  constitution  by  election,  pro- 
vides the  notice  to  be  given,  and  sets  out  the  names  of  the  officers  and 
members  of  the  constitutional  convention,    pp.  204^211. 
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Abolition  of  courts  by  legislature. ...  171 
Absence  from  state,  not  a  forfeiture 

of  residence   31 

Absent  members  of  legislature,  com- 
pelled to  attend 52 
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stroyed    95 
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Advice  and  consent  of  senate. 265,  266,  276 

Affirmation  of  office 279 
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proceedings  173 
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ernor    117 

Agricultural  and  Mechanical  College. .  266 
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Aid  and  comfort  to  enemy  is  treason. .  18 
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Alabama  Girls'  Industrial  School,  loca- 
tion shall  not  be  changed 267 

Polytechnic  Institute 266 

Polytechnic  Institute,  loca- 
tion shall  not  be  changed 267 

Alabama  School  for  Deaf  and  Blind, 

location  shall  not  be  changed. . . .  267 

Alienation  of  homestead 205 
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the  constitution   284,  287 
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Amendment  of  statutes '  45 
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Appointment  to  office.     See  ' '  Govern- 
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Appropriation  bill,  what  it  shall  em- 
brace    71 
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Atainted  of  treason  19 
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Section. 
Attorney-general,  auditor,  secretary  of 
state,    treasurer,   superintendent   of 
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ture, eligibility  of 132 
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1875,  p.'90    114,  116 

Auburn    266 
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Bail,  when  allowed  and  denied 16 
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stitution     285 
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Banks,  liability  to  suits 251 
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constitution    255 
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Banks,  rate  of  interest  as  to  252 

Banks,  state  and  eounty  shall  not  be 

stockholders    253 

Banks,  suspension  of  specie  payment.  24$ 

Bear  arms 26 

Beats,  how  changed  104 

Behavior,  good,  limit  of  term  of  office    29 
Bessemer  excepted  from  rate  of  tax- 
ation for  municipal  corporation 216 

Betterment  tax  223 

Bill,  altered  or  amended  on  passing. .    61 

Bill  of  attainder    19 

Bills  amended,  how  adopted   64 

Bills  and  notes  issued  as  money 249 

Bills,  character  as  to  local  or  general 
cannot  be   changed  by  amendment 

on  passage    Ill 

Bills,  how  signed  by  presiding  officer 

of  each  house 66 

Bills,  must  be  approved  or  vetoed  by 

the  governor    125 

Bills,   must    be   publicly   read   before 

signing    66 

Bills  must  bo  read  on  three  different 

days  in  each  house 63 

Bills  must  be  referred  to  committees 

and  returned    62 

Bills  of  credit  247 

Bills  of  credit,  how  issued  247 

Bills,  on  final  passage,  must  be  read 
at  length  and  vote  taken  by  yeas 

and  nays   63 

Bills,   style  of    45 

Bills,  title,  subject   45 

Bills  to  raise  revenue  must  originate 

in   house    70 

Bills,  title,  subject  expressed  45 

Birmingham,  Mobile,  Huntsville,  Bes- 
semer, and  Andalusia  excepted  as 
to  rate  of  tax  for  municipal  corpo- 
ration   216 

Blind,  school  for : 267 

Blood  not  corrupted  by  conviction . .     19 

Board  of  pardon  created   124 

Board  of  trustees  for  Auburn,  election 

and  term  of  office 266 

Board  of  trustees  of  university,  how 

elected,  term  of  office   264 

Bonded  indebtedness  of  corporations, 

how  increased    234 

Bonded  indebtedness  of  state,  adjust- 
ment  of    283,  213 

Bonds  and  recognizances  not  nullified 

by  constitution,  schedule  2. 
Bonds,  authorized  by  vote,  of  county 

or  municipality   222 

Bonds,  county  issue  of 222 

Bonds,  county,  refunding   224,  213 

Bonds  may  be  issued  for  acquiring 
territory    90 
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Section. 

Bonds,  municipal,  how  issued  222 

Bonds,  municipal,  refunding  225 

Borrow  money  of  state  denied 93 

Boundaries  of  counties,  how  changed.     39 
Boundaries   of   precincts,   wards,   and 

beats,  how  changed   104 

Boundaries  of  state   37 

Breach  of  peace   56,  192,  275 

Brewton  excepted  from  rate  of  tax- 
ation    216 

Bribery,  as  to  poll  tax  and  election 

law   195 

Bribery  of  judicial  or  legislative  offi- 
cer       80 

Bribery   of    legislators,    defined    and 

punished    79 

Bribery,  person  convicted  of  not  eligi- 
ble to  office    60,   182,  184 

C 

Canals  and  railroads    242,  246 

Canals,  public  highways,  and  common 

carriers    242 

Canals,   right    to    connect   and    cross 

other  lines    242 

Canals,  right  to   construct  and   oper- 
ate lines   242 

Capital  offenses,  bail  as  to 16 

Capitol  of  state,  how  changed 78 

Capitol,  governor  may  convene  legis- 
lature at  other  place  than 48 

Canse*  of  action,   civil,   may  defend 

or  prosecute    8 

Causes  of  action  remain  unaffected  by 
the  constitution,  schedule  2. 

Cavalry    274 

Cemeteries  not  taxed 91 

Census  as  basis  for  apportionment  of 

senators  and   representatives   . .  198,  200 
Census  for    schools,   when    and    how 

taken    268 

Certiorari,  granted  by  justices  of  su- 
preme court    140 

Challenge  of  voters  185 

Chancellors,   eligibility  and   qualifica- 
tions of 154 

Chancellors,    eligibility,    election    and 

appointment  of    145 

Chancellors,  fees  and  compensation  of  150 
Chancellors    holding    court    for    each 

other 146 

Chancellors,  how  impeached 174 

Chancellors,  solicitor  acting  as 160 

<*anceflors,  terms  of  office 155 

<**ncery  court,  jurisdiction,  chancery 

djvisiona    145 

Chancery    courts,     jurisdiction,    time 
ud  place  of  holding    146 


Section. 
Chancery    courts,    registers,    appoint- 
ment to  and  terms  of  office 163 

Chancery  divisions,  what  shall  con- 
stitute     % 147 

Change  of  venue   6 

Change  of  venue,  civil  suits 75 

Charges,  special,  to  grand  jury SI 

Charges    to    grand    jury    as    to    free 

passes    244 

Charitable  institutions,  appropriations 

to 73 

Charitable  purposes,  property  devoted 

to  not  taxed  . . . ; 91 

Charter      of      corporations      altered, 

amended,   or   revoked    238 

Charters   of    corporations    altered    or 

amended  by  general  law   229 

Charters    of    corporations,    forfeiture 

of    230,  231 

Charters    of    corporations,    forfeiture 

for  nonuser  230 

Chief  justice,  of  supreme  court.  ..151,  152 
Children,    legitimizing,   removing   dis- 
abilities      104 

Children,  school  age  of,  between  seven 

and    twenty-one  years    256 

Church,  no  preference  to  denomina- 
tion, sect,  society,  or  form  of  wor- 
ship           3 

Church,  not  established  by  law 3 

Circuit   court    142,  144 

Circuit  court,  clerk  of,  election  of...   165 
Circuit  court,  clerk  of,  impeachment 

of    175 

Circuit   court,  if   judge    incompetent, 

how  selected 160 

Circuit  courts,  jurisdiction  of   143 

Circuit  court,  terms  of 144 

Circuit  judge,  compensation  of   150 

Circuit     judge,     conservator     of     the 

peace    157 

Circuit  judge,  election  of 152 

Circuit  judge,  eligibility  of    142 

Circuit      judge,       impeachment       of, 

grounds   for    174 

Circuit    judge,    injunction,    authority 

to   grant    144 

Circuit  judge,  prohibited  from  prac- 
ticing law  162 

Circuit  judge,  qualifications  of 154 

Circuit  judge,  term  of  office 155 

Circuit  judge,  vacancy  in  office,  how 

filled 158 

Circuit,  what  shall  constitute 147 

Cities   220,  241 

Cities,  bonds  of,  how  issued 222 

Cities,  bonds  of,  refunding 225 

Cities,  debts,  limited   225 

Cities,  grants  of  use  or  franchise  for 
longer  than  thirty  years  prohibited  228 
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Section. 
Cities,  how  authorized  to  issue  bonds.  104 

Cities,  how  incorporated  104 

Cities,  privilege  taxes  221 

Cities,  property  of  not  taxed 91 

Cities,  shall  not  be  stockholder  in  or 

lend  credit  to  private  corporation..     94 
Cities,  shall  not  lend  money  or  credit 

to  private  enterprises  94 

Cities,  shall  not  pass  law  inconsistent 

with  general  laws 89 

Cities,  streets  and  sidewalks,  use  of. .  220 
Citizens,   persons   failing   to    become 
after  declaring  intention  so  to  do 

lose  right  to  vote .  177 

Citizens,  protection  of  by  government    35 

Citizens,  shall  not  be  exiled 30 

Citizens,  rights  of 34,  35,    36 

Citizens,  who  are  (art.  1,  sec.  2,  p.  3, 

const.  1875)    34 

Citizens,  right  to  vote  177 

Citizens,    residence,    term    of,    which 

will  entitle  them  to  vote 178 

Citizens,  right  to  assemble  25 

City  court,  judge  cannot  practice  law  162 

City  court  judges,  how  elected 153 

Civil   office    130,  280 

Civil  causes,  parties  may  defend  or 

prosecute  by  themselves  or  counsel.     10 
Civil  power,  military  in  subordination 

to    27 

Claims,  remain  unaffected  by  the  con- 
stitution, schedule  2. 
Clerk  of  circuit  court,  election  of....  165 
Clerk  of  circuit  court,  impeachment  of  175 
Clerk  of  circuit  court,  may  fill  va- 
cancy in  office  of  register  in  Chan- 
cery      165 

Clerk   of  circuit   court,  vacancies  in 

office,  how  filled   165 

Clerk  of  criminal  court,  impeachment 

of    175 

Clerk  of  inferior  court,  how  selected.  164 
Clerk  of  supreme  court,  appointment 

to  and  term  of  office 164 

Clerks  of  court,  registers  in  chancery, 

removal  from  office  166 

Code,  provision  as  to  adopting 45 

Codifying,  laws  required  , 85 

Coins,  redemption  for  bonds  and  bills  249 
Colored  race,  separate  schools  main- 
tained for    256,  270 

Colored  race,  cannot  intermarry  with 

white    102 

Color,  qualification  for  suffrage  (art. 

1,  sec.  38,  const.  1875). 
Combinations  of  capital  prohibited..  103 
Comfort  and  aid  to  enemies,  treason.     18 
Commander-in-chief  of  military  forces  131 


Section. 

Commissioner  of  agriculture,  attorney- 
general,  auditor,  secretary  of  state, 
treasurer,  superintendent  of  educa- 
tion, eligibility  of   132 

Commissioner  of  agriculture  shall 
make  reports  to  the  governor 137 

Commissioner  of  agriculture,  when 
and  how  elected    114,  116 

Commissioner  of  agriculture,  compen- 
sation  of    118 

Commissions  and  grants  shall  be 
issued  under  the  great  seal  of  the 
state   135 

Committees,  bills  must  be  referred  to.    62 

Committees'  reports,  how  adopted...    64 

Common  good,  right  to  assemble  for.    25 

Commutations,  granted  by  governor..  124 

Compensation.  See  "Salaries," 
"Pees." 

Compensation,  for  land  taken  for  pub- 
lic use 23 

Compensation,  fees,  and  salaries  of 
solicitors    167 

Compensation  of  civil  officer  shall  not 
be  increased  or  diminished  during 
the  term- for  which  he  is  elected..  281 

Compensation  of  county  and  munici- 
pal agents,  servants,  or  officers  shall 
not  be  increased   a-    68 

Compensation  of  members  of  legisla- 
ture    : 49 

Compulsory  process  for  witnesses. ...      6 

Conclusion  and  style  of  criminal  pro- 
cess     170 

Condemnation  proceedings,  right  of 
appeal  in    235 

Conference,  committees  of,  reports  of    64 

Confession  in  open  court  18 

Consent  of  both  houses  to  adjourn- 
ment       58 

Conservators  of  peace,  judges 157 

Consolidation  of  courts  148 

Consolidation  of  telephone  and  tele- 
graph companies  denied  239 

Constable,  number  of,  jurisdiction  as 
to  territory  and  subject-matter, 
fees,  and  compensation  of  officer, 
term  of  168 

Constitution,  amendment  of 284,  287 

Constitution,  laws  not  inconsistent 
with  constitution  remain  in  force, 
schedule  1. 

Constitution,  legislature  must  give 
effect  to  each  provision 282 

Constitution,  notice  of  local  or  special 
laws  required  by 106 

Constitution,  not  repealed,  schedule  1. 

Constitution,  part  void  not  affect 
other  part  196 
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Section. 
Constitution,  ratification  of,  effect 
upon  existing  bonds,  terms  of  office, 
salaries,  indictments,  crimes,  ac- 
tions, prosecutions,  contracts,  etc., 
schedule  1-6. 
Constitution,    ratification,    mode    of, 

schedule  4. 
Contempt,  power  of  general  assembly 

to  punish  for 53 

Contest   election   for   governor,    lieu- 
tenant   governor,    attorney-general, 

etc 115 

Contest  elections,  testimony  of  wit- 
nesses compelled 189 

Contracts,  shall  not  be  impaired 22 

Contracts  for  printing,  stationery,  etc.    69 
Contracts,    remedy    for    enforcement 

shall  not  be  impaired  95 

Convene,  governor  may  convene  legis- 
lature     122 

Convention,  right  of  people  to  assem- 
ble         25 

Convention,  to  amend  constitution... 

284,  287 
Conviction,  none  of  treason  except  on 
testimony  of  two  witnesses  or  con- 
fession in  open  court 18 

Conviction  of  treason,  murder,  arson, 
etc.,    disqualifies    from    voting    or 

holding  office   182 

Conviction  shall  not  work  corruption 

of  blood  or  forfeiture  of  estate 19 

Copy  and  nature  of  cause  of  accusa- 
tion guaranteed  6 

Corporations    220,  246 

Corporations,    charter,    how   amended 

or  extended    104 

Corporations,      charter     of,     altered, 

amended,  or  revoked  238 

Corporations,    corporate   powers  must 

be  conferred  by  general  law 229 

Corporations,   effect  of  failure  to  or- 
ganize  230 

Corporations,   equal  taxation    217 

Corporations  exempt  from  general  law  104 
Corporations,  fictitious  issue  of  stock.  234 
Corporations,   foreign,  doing  business 

in  the  state 232 

Corporations,  foreign,  service  of  pro- 
cess on    232 

Corporations,  municipal,  powers  of..  89 
Corporations  must  be  organized  under 

general   law    : 229 

Corporations,  name,  how  changed....  104 
Corporations,  power  and  right  to  sue 

and  be  sued   240 

Corporations,     preferred    stock,    how 

issued    237 

Corporations,  property  and  franchises 
of  taken  for  public  use 23 


Section. 
Corporations.     See  banks  and  bank- 
ing    247,  255 

Corporations,  stockholder,  liability  of, 

extent   of    236 

Corporations,  stock  of,  how  and  for 

what  issued   234 

Corporations,  telegraph  and  telephone 
companies'    lines    constructed    and 

maintained    239 

Corporations,  term  denned 241 

Corporations  which  may  do  business 

in  this  state   232,  233 

Corruption  of  blood,  not  worked  by 

conviction    19 

Costs,  fees,  charges,  and   allowances 
for  public  officers  and  counties  must 

be  regulated  by  general  law 96 

Costs  or  fees  must  not  be  increased 

or  diminished    , . . .  281 

Counsel,  right  of  to  prosecute  or  de- 
fend civil  action 10 

Counsel,  right  to  appeal  in  Criminal 

cases   6 

Counties,  area  600  square  miles 39 

Counties,  costs  and  fees  shall  be  uni- 
form         96 

Counties,  new,  how  formed  39 

Counties,    number   of   representatives 

entitled  to    202 

Counties,  property  of,  not  taxed 91 

Counties  shall  not  be  stockholder  in 

bank    253 

Counties,  shall  not  be  stockholder  in 

corporation   94 

Counties,  shall  not  lend  credit  to  pri- 
vate enterprise    94 

Counties,  shall  not  lend  their  credit 

to  bank   253 

County  bonds,  issuing 222 

County  bonds,  refunding 224 

County  boundaries,  how  changed  ....     39 

County  debts,  limited  224 

County  line  of  new  county  must  not 
be  within  seven  miles  of  courthouse 

of  old  county 40 

County  of  Mobile  excepted  from  art. 

14  (education  or  schools) . . . » 270 

County  of  trial  in  which   offense  is 

committed    6 

County  seat,  how  changed 104 

County  treasurer,  oath  of  office 279 

Courthouse,  how  moved  41 

Courthouse,  site  changed  104 

Courtroom,     persons    excluded    from 

during  trial    169 

Courts,  abolition  of  by  legislature...  171 
Courts,    chancery,   jurisdiction,    chan- 
cery division    145 
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Section. 
Courts,  chancery,  or  circuit  divisions 
shall   not   contain   less   than    three 

counties,  exception 147 

Courts,    chancery,    registers,    appoint- 
ment, terms,  fees,  and  compensation  163 
Courts,   chancery,  residence   of  chan- 
cellor      145 

Courts,  chancery,  terms,  twice  a  year.  146 
Courts,  circuit,  clerks,  election,  term 

of  office,  vacancy,  how  filled 165 

Courts,   circuit,  judges,  incompetency 

of    160 

Courts,  circuit,  jurisdiction  of   143 

Courts,  circuit,  residence  of  judge 142 

Courts,  circuit,  sessions  at  least  twice 

a  year    144 

Courts,    clerks    of    supreme,    appoint- 
ment and  term  of  office 164 

Courts,  clerks,  removal  from  office . . .  166 
Courts,    consolidation   of   circuit    and 

chancery   jurisdiction    148 

Courts,  failure  of  judge  to  attend  reg- 
ular terms  of    161 

Courts,  incompetency  of  judges 160 

Courts,  judges,  conservators  of  peace.  157 

Courts,  judges,  election  of   152,  153 

Courts,  judges,  eligibility  of  154 

Courts,    judges,    incompetent    or    dis- 
qualified, special  appointed   160 

Courts,  judges  of  several  courts  may 

hold  court  for  each  other 144 

Courts,   judges'   salary,   compensation 

of    150 

Courts,    judges    shall    hold    no    other 

office  of  profit  or  trust 150 

Courts,  judges  shall  not  practice  law.  162 

Courts,  judges,  terms  of  office   155 

Courts,  judges,  vacancy  in  office,  how 

filled    158,  159 

Courts,  judges  who  may  issue  injunc- 
tion      144 

Courts,   judge   as   to    matter   of   law, 

whether  general    105 

Courts,  judicial  power  of  state 139 

Courts,  jurisdiction  of  chancery  or  cir- 
cuit  may  each   be   conferred   upon 

the   other    148 

Courts,  laws  as  to,  how  enacted 105 

Courts,    new   circuits,   chancery   divi- 
sions, offices,  how  filled 159 

Courts,  no  court  established  in  coun- 
ties of  less  than  20,000,  and  prop- 
erty of  three  and  one-half  millions.   139 
Courts,     open,     justice     administered 

without  sale  or  denial   13 

Courts,  probate,  creation  and  jurisdic- 
tion of  149 

Courts,  state  not  defendant  in 147 

Courts,  supreme  court,  appellate  juris- 
diction only   140 


Section. 
Courts,  supreme  court,  jurisdiction  of  140 
Courts,  supreme  court,  place  of  hold- 
ing      141 

Courts,    supreme    judges,    when    and 

how  elected    156 

Courts,  terms  of,  how  provided  for..  105 
Creator   endowed   all   people    equally 

free   1 

Credit,  not  to  be  loaned 93,    94 

Crimes  pending  not  affected  by  ratifi- 
cation  of   constitution,   schedule   2. 

Crimes,  jury  trial  in 6 

Crimes,  punishment  of  104 

Crimes,  which  disqualify  from  office. .     60 
Criminal  proceedings,  how  instituted.       S 
Criminal   prosecutions,   rights    of   ac- 
cused  in    6 

Criminal  prosecutions,  style  and  con- 
clusion of  process 170 

Criminating   one's  self,   as   to   regis- 
tration       189 

Criminating  one 's  self,  denied 6 

Cruel  punishment  denied   15 

Cullman   excepted   from  rate  of  tax- 
ation      216 

Cullman   excepted   from   constitution, 
as  to  special  school  tax 269 

D 

Dale  county,  part  of  taken  to  form 

Houston  county 39 

Deaf,  school  for   267 

Death  of  governor,  result  of 127 

Debts  due  state 100 

Debts  of  state,  how  incurred 213 

Debts,  imprisonment  for    20 

Debts  due  state  shall  not  be  released.  100 
Debts,  no  new  debts  shall  be  incurred 

against  state    213 

Debts  of  county,  limited   224 

Debts  of  municipal  corporation,  lim- 
ited      225 

Decatur  excepted  from  constitution  as 

to  special  school  tax   269 

Decatur   excepted   from   rate  of   tax- 
ation     216 

Declare  war   131 

Defamation,  prosecution  for  13 

Defense,  party  may  defend  his  own 

cause    10 

Defense,  party  may  defend  by  counsel  6 

Defenses  shall  not  be  taken  away. ...  95 

Defendant,  rights  of  enumerated 6 

Defendant,  state  shall  not  be 14 

Delay  of  justice  13 

Delegation  of  power  to  levy  taxes..  212 

Denial  or  sale  of  justice 13 

Denial  rights,  not  effectual  by  failure 

to  enumerate    36 
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Section. 
Denominational   schools  not  provided 

for    263 

Denomination,  no  preference   3 

Deny,    rights     not     enumerated,    not 

denied    36 

Departments,    powers    of   government 

divided  into  three  distinct 42 

Depositors  preferred    250 

Depots,  railroad's  right  to  construct.  243 

Descent  and  distribution  104 

Detained,  for  what  cause  and  how. .       7 

Digest,  hills  for 45 

Digesting,  statutes  required    85 

Disabilities  of  minors  104 

Disabilities    of    legislators,    how    in- 
curred         79. 

Discrimination     and     extortion     pro- 
hibited on  railroads 243 

Discriminations,   prohibited   22 

Diseases,    contagious    and    infectious, 

provided    against    122 

Dispensary  laws,  how  enacted 104 

Disqualifications   to    office   by   reason 

of  crime    60 

Distinction,  hereditary  denied    29 

Distribution,  power  of  government. 42,    43 

Divorce,  how  granted 104 

Districts,  senatorial   203 

Doors    of    legislature,    when    and    to 

whom  open   57 

Drunkenness,     groun£     for     impeach- 
ment  of    officers    173,  174 

Dueling,  suppression  of    86 

Doe  process  of  laws 6,  7,     13 

Due  process  of  law,  all  persons  have 

remedy  by    13 

Duties  of  governor  124 

E 

Education 256,  270 

Education.     See  "Schools.'' 
Education,     property     used     for    not 

taxed    91 

Educational   qualifications  as   to   suf- 
frage denied,  sec.  38,  const.  1875. 

Educational  qualification  to  vote 181 

Educational   institutions,    how   appro- 
priations made  for  73 

Elections  and  suffrage  177,  196 

Elections,  as   to   amendment   of   con- 
stitution      284,  287 

Elections,  as  to  bond  issues 222 

Elections    as    to    change    of    wards, 

beats,  and  precincts 104 

Elections  by  legislature,  mode  of 83 

Elections,    law    part    void,    does    not 

affect  other  part  196 

Elections,  contest  of,  witnesses,   per- 
jury as  to    189 


Section. 
Elections    controlled    by    constitution 

183,  184 

Elections,  must  be  uniform 190' 

Elections  by  legislature  must  be  viva 

voce  vote    83; 

Elections,    of    all    executive    officers, 

how  contested   115 

Elections  of  senators  and  representa- 
tives         46 

Elections,    persons    disqualified    regis- 
tering of  voting 182,  184 

Elections,  primary   190 

Elections,  as  to  taxation  216 

flections,    registration,    who    entitled 
to    register,    mode    of    registration 

180,  196 
Elections,  when  by  ballot,  and   viva 

voce    179 

Elections,  who  entitled  to  vote...  177,  184 

Elections,  returns  of  193 

Eligibility  to  vote  180 

Eligibility  of  executive  officers 

116,  117,  132 

Eligibility  of  judicial  officers  154 

Eligibility  of  legislative  officers   47 

Emigration  allowed   30 

Eminent  domain,  how  exercised;  shall 

not  be  abridged    ! .     23 

Eminent    domain,    just    compensation 

must  be  ascertained  and  paid 235 

Eminent  domain,   right  of  appeal  in 

condemnation  proceedings   23 

Emit  bills  of  credit,  denied  state 247 

Emoluments,  of  militia  278 

Emoluments  of  office,  increased  effect 

of    59 

Emoluments.      See    "Fees    and    Sal- 
aries. ' ' 

Employes  of  legislature   67 

Enemy  to  state,  to  provide  against..   122* 
Enemy,    adhering    to,    giving    aid    or 

comfort,  treason    lg 

Ensley  excepted  from  rate  of  taxation  216 
Enumeration  of  certain  rights  do  not 

exclude  others   36* 

Enumeration  for  schools 268 

Enumeration  of  inhabitants   201 

Equal  protection  of  the  law 1 

Escheats  shall  be  applied  to  schools..  258 

Estate,  forfeiture  of   19 

Evidence,    accused    not    compelled    to 

give  against  himself   6 

Evidence,  sufficiency  of  for  treason . .     18 

Examination  of  banks  by  state 254 

Examiner  of  public  accounts,  oath  of 

office    279 

Excessive  bail  not  required 16 

Excessive  fines  not  allowed  15 

Exclusive    grants,    franchises,    privi- 
leges, and  immunities  denied   22: 
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Section. 

Executive  department   112,  138 

Executive  department,  defined  112 

Executive  offices,  vacancies  in  filled 

by  governor   136 

Executive  powers  of  government....     42 

Executive  officers,  bribery 80 

Executive  officers,  eligibility  of  .  .117,  132 

Executive  officers,  residence  of 118 

Executive  officers,  making  false  re- 
port impeachable  offense  121 

Executive  officers  shall  make  report 

to   governor    137 

Executive  officers,  impeachment  of . . .  173 
Executors  et  al,  investment  of  trust      , 

funds    : 74 

Exemptions    204,  210 

Exemptions,  amount  of 204 

Exemptions  as  to  estates  of  decedent.  208 
Exemptions,     debts,     and     demands 

within  the  exemptions  204,  207 

Exemptions,  homestead,   amount   and 

value  205 

Exemptions  of  property  from  levy  and 

sale,  how  laws  enacted  104 

Exemptions,  property  of  female   209 

Exemptions,    value    ascertained    and 

claim   secured    92 

Exemptions  from  taxation 91 

Exemptions,  waiver  of  rights 210 

Exile  denied    30 

Ex  officio  justice  of  the  peace,  gov- 
ernor may  appoint 168 

Expelling  legislators  53,    54 

Ex  post  facto  laws  denied 22,    95 

Extortion  in  office  8 

Extortion,  railroads  prohibited 243 

Extortion  and  oppression  in  office. ...       8 
Extraordinary      occasions,      governor 
may  convene  legislators   122 

F 

Talse  report,  making  of  by  executive 
officer  impeachable  offense 121 

Faith  and  credit  of  state  and  county 

93,    94 

Fees  and  allowances  of  public  offi- 
cers, how  changed 104 

Tees  and  compensation  must  be  regu- 
lated by  general  law 96 

Tees  and  salaries  of  state  executive 
officers    137 

Tees,  compensation  and  salaries  of 
solicitors    167 

Fees  of  civil  officer  shall  not  be  in- 
creased or  diminished  during  the 
term  for  which  he  is  elected 281 

iFees  of  county  and  municipal  officers, 
agents,  or  servants  shall  not  be  in- 
creased during  term  of  office 68 


Section. 
Fees  reduced,  for  neglect  of  duty. ...     87 
Felonies,  those  convicted  of  not  en- 
titled to  hold  office   182 

Felonies,  jurisdiction  of  circuit  court 

of    : 143 

Ferries,  how  licensed 104 

Fictitious  issue  of  stock 234 

Fines   and    forfeitures,    remitted    by 

governor    124 

Fines,  forfeitures,  and  penalties,  how 

remitted   104,  124 

Fines,  shall  not  be  excessive 15 

Fines,  taxes,  penalties,  and  forfeit- 
ures, writs,  suits,  prosecutions, 
claims,  and  causes  of  action  remain 
unaffected  by  the  constitution, 
schedule  2. 

Floor  of  legislature,  privileges  of 57 

Foreigners,  rights  of  34 

Foreign   corporations   doing   business 

in  the  state   232 

Foreign  corporations,  service  of  pro- 
cess  on    232 

Foreign  residents  may  inherit  or  pos- 
sess property   34 

Foreign  territory,  how  acquired 90 

Forfeiture  of  estate 19 

Forfeitures  accrued  remain  unaffected 

by  the  constitution,  schedule  2. 
Forfeitures    and    fines,    remitted    by 

governor    ^ 124 

Forfeitures,  how  remitted   104 

Forfeitures  of  charters   230 

Forms  of  accusation  required 6-8 

Form    of    government,    people    may 

change    2 

Franchises  limited  to  streets  for  thirty 

years    228 

Franchise,  right  of,  how  restored 104 

Franchise  shall  not  be  exclusive,  and 
shall   be   subject  to   revocation   or 

amendment    22 

Franchise  tax  in  proportion  to  capital 

stock    229 

Franchise  tax  must  be  provided  for 

by  general  law   229 

Franchise  tax  on  foreign  corporations  232 
Free  government  founded  on  author- 
ity of  people   2 

Freight,  regulated   243,  245 

Funds,  trust,  shall  not  be  invested  in 
certain  corporations 74 

G 

Gadsden  excepted  from  rate  of  taxa- 
tion      216 

"General  assembly,' '  changed  to 
"  legislature' '    44 

General  law  defined  110 
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Section. 

General  law  not  suspended 108 

General  law   provided  for  protection 

of  private  interests   109 

General  law,  required  as  to  fees,  com- 
pensation, etc.,  of  officers   96 

General  law,  what  must  be  provided 

for  by' 104 

General  welfare  (preamble). 

Geneva  county,  part  of  taken  to  from 

Houston    county    39 

Gold  and  silver,  money  of  redemption  249 

Good  behavior,  term  of  office 29 

Government  founded  on  authority  of 

people  and  for  their  benefit 2 

Government,  object  and  end  of 35 

Government,  people  may  change  form 

of    2 

Government,  powers  distributed  ..42,    43 
Government,  seat  of,  how  changed ...     78 
Governor  appoints  officers  of  militia. .  276 
Governor    appoints    trustees    for    Au- 
burn   . . .,. 266 

Governor  authorized  to  adjust  bonded 

indebtedness  of  state 283 

Governor,    et    al.,    executive    officers, 

eligibility   of    115,  117 

Governor,  et  al.,  must   prepare  reve- 
nue bill   70 

Governor  ex  officio  trustee  for  Auburn 

and  University  of  Alabama 264,  266 

Governor,  failing  to  qualify 127 

Governor,  if   of   unsound   mind,   pro- 
ceedings as  to  and  result  thereof..   128 
Governor    is    commander-in-chief    of 

military  and  volunteer  forces 131 

Governor  may  convene  in  special  ses- 
sion legislature    48 

Governor  must  approve   contract  for 
stationery,  fuel,   printing,  etc.,  for 

legislature   69 

Governor,  notice  and  proclamation  as 

to  constitutional  amendment   284 

Governor,  office,  succession  of 127,  129 

Governor,  office,  compensation  of  per- 
son administering  129 

Governor,  powers  and  duties  of  ..120-138 
Governor,  powers  and  duties,  shall  ex- 
ecute the  law,  require  information 
in  writing,  as  to  state  institutions 

120,  121 

Governor,  proclamation  of  122 

Governor,    proclamation     of,     calling 

special  session   76 

Governor,  salary,  when  and  how  fixed  119 
Governor,   shall   approve,   disapprove, 
sign,  or   veto   all    bills    passed    by 

the  legislature    125,  126 

Governor,   shall  hold   no   other   office 

during  his  term   130 

Governor,  style  of  113 

17-AO-VOL.  Ill 


Section. 
Governor,  supreme  executive  power..  113 
Governor,  vacancy  in  office,  who  per- 
forms the  duties  thereof  127-129 

Governor,  when  and  how  elected....  114 

Grandfather  clause    .' 180 

Grand  jury,  necessity  of 8 

Grand    jury,    special    charges    as    to 

bribery   81 

Grand  jury,  special  charges  as  to  cor- 
rupt solicitation  of  legislators  ....     81 
Grand  jury,  special  charges  as  to  free 

passes   244 

Grants  and  commissions  shall  be  is- 
sued  under   the   great   seal   of  the 

state    135 

Grants  shall  remain  subject  to  revo- 
cation      22 

Graveyards,  not  taxed   91 

Great  seal,  style  and  use  of 133-135 

Guardians,  investment  of  trust  funds.     74 

H 

Habeas  corpus,  not  suspended 17 

Habeas    corpus,    power    of    supreme 

court  to  issue    140 

Happiness,  pursuit  of,  an  inalienable 

right    1 

Hereditary  distinction  denied  29 

Highways  and  streets,  grants  of  use 

or  franchise  for  longer  than  thirty 

years  prohibited   228 

Highways  and  streets,  public  utility 

on,  damages  to  abutting  owners. . . .  227 

Highways,  navigable  waters 24 

Homestead,  alienation  of  205 

Homestead,  exempt  from  payment  of 

debt    205,  206 

House  of  representatives  44-111 

See  " Legislature.' ' 
House     of     representatives,    number 

of 198-202 

Homestead,   exemptions,   amount   and 

value 205 

Horticultural  purposes,  property  used 

for  not  taxed 91 

Huntsville  excepted  from  rate  of  tax- 
ation     216 

Husband  and  wife,  alienation,   what 

essential 205 

Husband    and    wife,    wife's    separate 

estate    209 

I 

Idiots,  disqualified  from  voting 182 

Immigration  encouraged  30 

Immunities  from  arrest 7,  56,  192,  275 

Immunities,    grants,    franchises,    and 
privileges  shall  not  be  exclusive 22 
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Section. 

Impairing  obligations   denied    22,    95 

Impartial  jury,  right  to  trial  by 6 

Impeachment    173-170 

Impeachment  of  clerks,  tax  collectors, 
tax  assessors,  judges  of  inferior 
courts,  justice  of  the  peace,  notaries, 

constables    175 

Impeachment  of  governor 173 

Impeachment    of    judges,     solicitors, 

chancellors,  sheriffs 174 

Impeachment,  grounds  of 173 

Impeachment,  penalties  and  punish- 
ment of  176 

Impost  as  to  wharfage 24 

Imprisonment  for  debt 20 

Improvement,  internal,  state  shall  not 

engage  in   93,     94 

Inability  of   governor,  who  performs 

duties    127,  128 

Inalienable  rights,  secured  and  enumer- 
ated           1 

Incompetency  of  judge   to   try   case, 

mode  of  selecting  one 160 

Inconsistent  laws  prohibited  89 

Incorporating  city  or  town  104 

Indebtedness  of  corporations,  how  in- 
creased     234 

Indictment,  as  process 8 

Indictments,  -necessity  of 8 

Indictments  pending  not  affected  by 
ratification    of    constitution,   sched- 
ule 2. 
Industries,  commissioner  of,  how  elect- 
ed    112,  114 

Infantry    274 

Inferior  courts,  established  by  general 

assembly 139 

Inferior  courts,  judges  of,  elected  or 

appointed 153 

Information,  as  process 8 

Inheritance  tax  219 

Inherent  power  of  people 2 

Insane  person  ineligible  to  public  office  182 
Insolvency  of  banks,  preferred  cred- 
itors      250 

Inspection  or  measurement  of  mer- 
chandise       77 

Insurrection  and  invasion,*  debt  created 

to  repel   213 

Insurrection  and  invasion  repelled 131 

Insurrections,  provide  against 122 

Intendants,  impeachment  of 175 

Interest,  rate  of  104 

Interest,  rate  of  as  to  banks 252 

Internal  improvements,  state  shall  not 

engage  in  93,     94 

Intoxicating  liquors  at  election 191 

Invasion  and  insurrection,  debt  cre- 
ated to  repel 213 


Section. 
Invasion  and  insurrection,  repelled ...  131 
Involuntary  servitude,  only  as  punish- 
ment for  crime ,     32 

Irrevocable  grants  prohibited 22 

J 

Jeopardy,  twice  for  same  offense  pro- 
hibited         9 

Journal  must  contain  names  of  mem- 
bers voting  on  each  bill *. .     63 

Journal  must  show  bills  were  publicly 

read  and  signed 66 

Journal  must  show  bills  were  referred.     62 
Journal  must  show  notice  for  local  law 

was  given  106 

Journal  of  legislature 55 

Journal,    protest   of   members    spread 

upon    55 

Journal,  votes  recorded  therein 64 

Journal,  "yea  and  nay"  vote  entered 

on    55 

Judges,  circuit,  eligibility  and  qualifi- 
cation of   142 

Judges,  circuit,  impeachment  of 174 

Judges,  conservators  of  peace 157 

Judges,  failure  to  attend  regular  terms 

of  court  161 

Judges,  incompetent  to  try  case,  mode 

of  selecting  attorney  to  try  it 160 

Judges  of  city  court,  cannot  practice 

law    " 162 

Judges  of  courts  of  record,  eligibility 

and  qualification  of   154 

Judges  of  courts  of  record,  impeach- 
ment of   174 

Judges  of  court  of  record,  salary  of . . .    150 
Judges  of  courts  of  record,  shall  not 

practice  law   •. 162 

Judges  of  courts  of  record,  terms  of 

office   155 

Judges  of  courts  of  record,  vacancies  in 

office,  how  filled 158 

Judges  of  courts  of  record,  when  and 

how  elected    152 

Judges  for   new   circuit   or  chancery 

divisions    159 

Judges  of  inferior  courts,  elected  or 

appointed 153 

Judges  of  supreme  court,  number  of. .   151 
Judges  of  supreme  court,  time  of  elec- 
tion      156 

Judicial  circuits 142-144 

Judicial  department  139-172 

Judicial  divisions,  circuits  and  chan- 
cery divisions 147 

Judicial  officer,  bribery  of 80 

Judicial  powers  42 

Judicial  powers,  where  vested,  denom- 
inated and  defined  139 
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Section. 
Judiciary,  article  on  shall  not  abridge 

term  of  office  of  any  officer 172 

Jurisdiction,  chancery  court  145 

Jurisdiction,  circuit  court 143 

Jurisdiction,   consolidation   of   circuit 

and  chancery  court 148 

Jurisdiction,  justice  of  the  peace 168 

Jurisdiction  of  justice  of  the  peace, 

how  extended  or  changed 104 

Jurisdiction  of  supreme  court 140 

Jury,  discharged,  effect  of  9 

Jury  duty,  how  person  exempt 104 

Jury,  may  determine  law  and  evidence 

in  libel  suits 12 

Jury  trial,  inviolate 11 

Jury  trial,  right  of 6 

Just  compensation 23 

Justice  administered  without  sale  or 

denial   13 

Justices   of    supreme    court,    election, 

mode  of  15ft 

Justices  of  supreme  court,  impeach- 
ment of   173 

Justice  of  the  peace,  appeal  from 168 

Justice  of  the  peace,  criminal  process 

of 8 

Justice  of  the  peace,  impeachment  of.   174 
Justice  of  the  peace,  jurisdiction,  how 

changed    104 

Justice  of  the  peace,  number  of,  juris- 
diction as  to  territory  and  subject- 
matter,  fees  and  compensation  of 
shall  be  uniform   throughout  state, 

office,  term  of 168 

Justices  of  the  supreme  court.  154,  157, 

158,  279 

L      • 

Labor's  Hen    204-210 

Lands  for  school   purposes 257, 258 

Lands,  how    donated 104 

Lands  of  state  shall  not  be  donated 

to   private    corporations 99 

Lands,   sixteenth    sections 260 

Law  and  fact  determined  by  jury  in 

libel  suits    12 

Lawmaking  power  is  the  legislature.     44 
Laws,  codifying,  digesting,  and  revis- 
ing  required    85 

,  Laws,   how   passed 61 

Laws,  inconsistent,  not  allowed 89 

Laws,  not  inconsistent  with  constitu- 
tion not  repealed,  schedule  1. 

Laws,    not    suspended 108 

Laws,  promulgation  of  85 

Laws,  suspension   of 21 

Legislative    department 44-102 

Legislative  powers  42-  44 


Section. 
Legislators  and  senators  apportioned 

among  the  several  counties 199-203 

Legislators  and   senators,   number  of 

197, 198 
Legislators,   bribery   of,   defined   and 

punished    79 

Legislators,  eligibility  of 60 

Legislators,  number  of  50 

Legislators,  pay  of   49 

Legislators  privileged  from  arrest ....     56 
Legislators,  qualification,  election,  and 

terms  of  office 46,    47 

Legislators,  shall  disclose  personal  in- 
terest in  bill   82 

Legislators,  shall  not  hold  offices  cre- 
ated by  them,  or  the  emoluments  of 
which  are  increased,  unless  elected   . 

thereto    59 

Legislators,    vacancy    in    office,    how 

filled    46 

Legislature  cannot  authorize  lotteries    65 
Legislature,  election  by  shall  be  viva 

voce    83 

Legislature,  expulsion  of  members. 53,    54 
Legislature,  how  it  obtains  printing, 
stationery,  fuel,  etc.,  by  contract  to 

lowest  bidder  69 

Legislature,  information  given  to  by 

governor    123 

Legislature,  journal  of  55 

Legislature  may  propose  amendments 

to  constitution   284 

Legislature   may   suspend   laws 21 

Legislature,     member     of     privileged 

from  arrest  56 

Legislature  must  enact  laws  to  give 
effect  to  each  provision  of  the  con- 
stitution      282 

Legislature  must  prescribe  duties  and 

pay  of  its  officers 67 

Legislature,  privileges  of  floor 57 

Legislature,   quorum   of    52 

Legislature,  rules  of  53 

Legislature,  sessions  of,  general  and 

special    48 

Legislature,  sessions,  public  and  pri- 
vate         57 

Legislature  shall  not  increase  fees  and 
compensation    of    agents,    servants, 

etc.    68 

Legislature,    special    session,    calling 

and  duration  of 76 

Legislature,  special  session,  for  what 

purposes  called    122 

Legislature  to  pass  laws  suppressing 

dueling    86 

Legislature,  vote  as  to  amendment  of 

constitution     287 

Legislature,  when  and  how  adjourns.     58 
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Section. 
Libel,    trial    of,    evidence,    effect   of, 
jury   may  determine  law   and   evi- 
dence  of   12 

Liberty,  an  inalienable  right 1 

Liberty  of  press 4 

Liberty  of  speech  shall  not  be  cur- 
tailed or  restrained .  I 4 

License  tax  by  municipal  corporations  221 
License  tax  for  corporation,  how  pro- 
vided for,  rate  of 229 

License  tax  on  foreign  corporations..  232 

Liens,  how  modified    104 

Liens,  not  affected  by  levy  and  sale.  205 

Liens  protected  204-210 

Lieutenant  governor,  compensation  of  118 
Lieutenant  governor,  ex  officio  presi- 
dent   of    the    senate,    powers    and 

duties  of    117,    51 

Lieutenant  governor,  powers  and 
duties  of,  when  and  how   he  may 

become  governor   . . . . 127-129 

Lieutenant  governor,  when  and  how 

elected    114-116 

Life,   accused   shall  not   twice  be  in 

jeopardy  of    . 9 

Life  and  liberty,  an  inalienable  right.       1 
Life  not  taken,  except  by  "due  pro- 
cess of  law" 6 

Limb,  accused  shall  not  be  twice  in 

jeopardy  of    9 

Limitations   of   actions    104 

Liners,  how  determined   104 

Liquor,  intoxicating,  at  elections....  191 

Liquor  laws,  how  enacted 104 

Lobbying,    state    and    county   officers 

prohibited'    101 

Local  laws  cannot  be  repealed  or  re- 
vised, except  upon  notice 107 

Local  law,  cannot  fix  license  or  privi- 
lege tax  229 

Local  law  defined  110 

Local  laws,  notice  necessary 106 

Local  laws  prohibited  as  to  following 
subjects:  Divorces,  disabilities  of 
minors,  name  of  corporation,  legiti- 
mizing children,  incorporating  cities 
and  towns,  granting  charters  to  cor- 
porations, rules  as  t6  descent  and 
distribution,  exempting  corpora- 
tions and  individuals  from  gen- 
eral laws;  sales  of  property;  locat- 
ing county  seat,  regulating  interest, 
change  of  venue,  punishment  for 
crime,  assessment  of  taxes,  as  to 
wills,  bonds  of  cities  and  towns, 
liens,  ferries,  justices  of  peace  and 
constables,  school  districts,  stock 
districts,  fees  and  salaries,  taxation, 
jury  or  road  duty,  state  lands,  fines 


Section. 

•  and  forfeitures,  elections,  bounda- 
ries of  precincts,  counties,  right  to 
vote,  liners  104 

Local  laws  shall  not  be  created  by  re- 
peal of  part  of  general  law 105 

Local  laws  void  unless  journal  shows 
notice  was  given 106 

Local  laws,  what  cannot  be  provided 
for  by   104 

Lotteries,  forbidden  65 

Lunatics,  disqualified  from  voting  or 
holding  office    182 

M. 

Mandamus,   power   of   supreme   court 

to  issue    140 

Marriage  between  whites  and  negroes 

prohibited     102 

Married  woman's  acknowledgment  of 

homestead    205 

Married  woman's  estate  209 

Majority  of  each  house  a  quorum ...     52 

Mayors,  impeachment  of 175 

Measures  of  merchandise,  » 77 

Mechanic's  lien  207 

Meeting  of  legislature 48 

Members,    attendance    compelled    and 

punished    52,    53 

Members  of  legislature,  bribery  of..     79 
Members  of  legislature,  number  of . .     50 

Members  of  legislature,  pay  of 49 

Members  of  legislature  shall  disclose 

personal  interest  in  bills 82 

Men,  all  men  free  and  independent . .       1 

Merchandise,  inspection   of 77 

Message  of  governor  to  the  legisla- 
ture       123 

Mileage  and  pay  of  legislators 49 

Military  shall  be  in  subordination  to 

civil  law   27 

Military  system  at  university  may  be 

abolished    265 

Militia    271-278 

Militia,  governor  appoints  officers. . . .   276 
Militia,  governor  shall  be  commander- 
in-chief    131 

Militia,  organization  of 271-278 

Militia,  privileged  from   arrest 275 

Militia,  prosecutions  against 8 

Militia,  receive  no  pay  except  when  in 

actual   service    278 

Militia,   volunteer   forces 8 

Minors,  relieved  of  nonage 104 

Miscegenation    102 

Miscellaneous  provisions    280-283 

Misdemeanors,  conviction  of  deprives 

of  right  to  vote 182 

Misdemeanors,  trial  without  jury 8 
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Section. 

MlifenHtnr*  in  office  8 

Mobile,  Birmingham,  Huntsville,  Bes- 
semer, and  Andalusia,  excepted  as 
to  rate  of  tax  for  municipal  cor- 
porations     216 

Mobile  county  excepted  from  article 

14  (education  or  schools) 270 

Mobs;  liability  of  sheriff  as  to 138 

Mods  of   amending   the   constitution 

284-287 

Money,  circulating  medium 247-255 

Money,  how  paid  out  of  treasury 72 

Money,  gold  and  silver  of  final  re- 
demption     249 

Money,  state  shall  not  lend 93 

Monopolies  prohibited  (ftote,  p.  22).  103 
Mortgage,  homestead,  mortgage  of...  205 

Municipal  bonds,  how   issued 22 

Municipal  bonds,  refunding    225 

Municipal  corporations    220-241 

Municipal  corporations,  debts,  limited  225 
Municipal  corporations,  grants  of  use 
or  franchise  for  longer  than  thirty 

years  prohibited   228 

Municipal  corporations,  how  author- 
ized to  issue  bonds 104 

Municipal  corporations,  how  incor- 
porated      104 

Municipal  corporations,    property    of 

not  taxed    91 

Municipal  corporations  shall  not  be 
stockholders  in  or  lend  credit  to  pri- 
vate corporation 94 

Municipal  corporations  shall  not  lend 
money  or  credit  to  private  enter- 
prise        94 

Municipal  corporation  shall  not  pass 

law  inconsistent  with  general  laws.     89 
Mmlrtpal  corporations,     streets     and 

sidewalks,  use  of   220 

Municipal  corporations,  tax  rate 216 

Municipal  privilege  taxes 221 


national  banks  excepted  from  consti- 
tution      255 

Harlgable  waters,  highways 24 

Heglect  of  duty  of  public  officers 87 

Kegroes  and  whites  shall  not  inter- 
marry      102 

Mew  Decatur  excepted  from  constitu- 
tion as  to  special  school  tax 269 

Hew  Decatur  excepted  from  rate  of 

taxation   216 

sTewspaper,  publication  in  of  notice 

of  passage  of  local  laws 106 

Hobflity  and  hereditary  titles  denied.     29 
Moonal  schools,   appropriations  to...     73 


Section. 
Notaries    public,    ex    officio    justices, 
number  and  jurisdiction  of,  appoint- 
ment      168 

Notaries  public,  number  and  appoint- 
ment of 168 

Notaries  public,  oath  of  office 279 

Notes  and  bills  issued  as  money 249 

Notice  required  for  local  laws 106 

Notice  required  to  repeal,  revise,  or 
modify  local  law 107 

O. 

Oath  of  office 279 

Oath,  form  of  279 

Oath  or  affirmation  for  search  warrant      5 

Oath  required  of  all  officers 279 

Obligations  due  state 100 

Obligations  •  of    contracts,    etc.,    shall 

not  be  impaired 22 

Offense,    not    twice    in    jeopardy    for 

same    9 

Office,  oath  of 279 

Office  of  trust  or  profit,  qualifications 

for    60 

Officers,  bribery  of 79,    80 

Officers,  executive,  shall  make  report 

to   governor    137 

Officers,  executive,  when  and  how 
each  elected,  eligibility  of,  compen- 
sation of  114,  119,  132 

Officer's    fees    and    allowances,    how 

changed    104 

Officer's  fees  and  compensation  must 

be  regulated  by  general  law 96 

Officers,  fees,  salaries,  and  compensa- 
tions,  deduction    from    for   neglect 

of  duty    87 

Officers,  free  passes  not  issued  irom  rail- 
roads to  judicial  or  legislative  offi- 
cers     , •. 244 

Officers,  impeachment  of 173-  176 

Officers  of  county,  fees  and  salaries 

must  be  uniform  96 

Officers  of  county  or  municipality  shall 
not  receive  increase  of  compensa- 
tion during  the  term  of  office 68 

Officers  of  legislature 67 

Officers,  qualification  of 116,  117,  132 

Officers,  salaries  of  deceased  and  re- 
tired, not  continued   97,    98 

Officers,  salary,  fee,  or  compensation 
of  civil  officers  shall  not  be  in- 
creased or  diminished  during  the 
term  for  which  they  are  elected...  281 
Officers,  salary  of  incumbent  officers 
not  affected  by  ratification  of  con- 
stitution, schedule  6. 
Officers,  state  and  county,  shall  net 
lobby 101 
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Section. 
Officers,   terms   of  incumbent   officers 
not  affected  by  ratification  of  con- 
stitution, schedule  3. 
Offices,   disqualification  by  reason  of 

crime    60 

Offices  for  inspection  of  merchandise 

denied 77 

Offices,  no  religious  test 3 

Offices,  one  person  shall  not  hold  two  . 

at  same  time,  exceptions  280 

Offices  of  profit  and  trust 280 

Offices,  oppression  and  misfeasance  in      8 

Offices,  qualification  for 116,  117,  132 

Offices,  salary,  fees,  or  compensation 
of  civil  officer  shall  not  be  increased 
or  diminished  during  the  term  for 

which  he  is  elected    281 

Offices  shall  not  be  for  longer  time 

than  good  behavior 29 

Offices,    terms   of   incumbent    officers, 
not  affected  by  ratification  of  con- 
stitution, schedule  3. 
Offices,  terms  of  not  abridged  by  con- 
stitution     •. 172 

•Offices,  terms  of,  judges  of  courts  of 

record  and  chancellors   155 

Offices,  terms  of  senators  and  repre- 
sentatives         46 

Offices,  vacancies,  how  filled.. 158 

Offices,   vacancies  in  executive,  filled 

by  appointment  of  the  governor...  136 
Offices,  vacancies  in  legislature,  how 

filled    46 

Offices  which  legislators  shall  not  hold    59 

Oppression  in  office  8 

Original  jurisdiction  of  supreme  court  140 
Overt  act,  evidence  of  treason 18 

P. 

Papers  secure  from  search 5 

Pardon  board  established  124 

Pardon  granted  by  governor 124 

Pardons,  remissions  of  fines  and  for- 
feitures, etc.,  to  be  reported  to  the 

legislature    124 

Pardons,  when  relieved  from  political 

and  civil  disability    124 

Parol,  granted  by  governor 124 

Parties  may  prosecute  or  defend  their 

own   cause    10 

Passes   from  railroads  not   issued  to 

judicial  or  legislative  officers 244 

Patents,  issued  under  great  seal 135 

Paupers,  maintenance  of 88 

Payment  in  specie  by  banks  sus- 
pended      248 

Pay  of  legislators 49 

Pay  of  officers  of  legislature 67 


SECTI05. 

Pay  of  public  agents,  servants,  con- 
tractors, or  officers,  shall  not  be  in- 
creased.   (See    "Pees/      •'  Costs/ ' 

"Salaries.")    68 

Peace,  breach  not  privileged  from  ar- 
rest    56,  192,  275 

Peace,  soldiers  quartered  in  house  in 

time   of    28 

Penalties  and  punishments,  impeach- 
ment     176 

Penalties,  how  remitted  104 

Penalties   remain   unaffected   by   the 

constitution,  schedule  2. 
People,  political  power  inherent  in . . .      2 
People,  government  founded  on  their 

authority   2 

People  secure  in  their  rights  and  per- 
son          5 

People,  right  to  assemble 25 

People,  all  free  and  independent....      1 

Perjury,  as  to  election  law 188-190 

Personal  property,  exemption 204,210 

Petition,  right  to 25 

Political  organization   of  state,  state 

and    county   boundaries 37,    38 

Chancery  divisions  145 

Circuits    142 

Great  seal  of  state '. 133 

Senatorial  districts    203 

Political  power  inherent  in  the  people  2 
Poll  tax,  amount,  when  and*  how  paid  194 
Poll  tax  applied  to  school  funds.  .211,  259 

Pools  or  trusts  prohibited 103 

Poor,  maintenance  of   88 

Power,  political,  inherent  in  the  people*     2 
Powers  of  government  distributed. 42,    43 
Pratt  City  excepted  from  rate  of  taxa- 
tion   216 

Precincts,  how  changed 104 

Preferred  creditors,  of  banks 250 

Preference  as  to  religion  shall  not  be 

given  by  law    % 3 

Preferred  stock,  how  issued 237 

Presentments,  how  made 8,  173,  176 

President  of  the  senate,  may  admin- 
ister oath    279 

President  of  the  senate,  powers  and 

duties  of   117 

President  pro  tern  of  the  senate,  how 

elected  and  duties  of 51,  127 

Presiding  officer  must  sign  bills. ...     68 
Previous  condition  of  servitude,  suf- 
frage not  denied  on  account  of,  sec. 
38,  Const.  1875. 

Press,  liberty  of 4 

Primary  election  laws 190 

Printing  for  legislature,  how  done. ...     69 

Private  laws,  defined 110 

Private  laws  prohibited  104 
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Section. 

Private  property  for  public  use 23,  235 

Privilege  or  license  tax 221 

Privileges  and  immunities  from  arrest 

7,  56,  192,  275 
Privileges  and  immunities  of  citizens 

1-  36 
Privileges,   not   affected  by  religious 

principles    3 

Privileges  of  floor  of  legislature 57 

Privileges  and  franchises  shall  not  be 

exclusive    22 

Privilege  of  suffrage  protected  by  law    33 
Probable  cause,  ground  for  warrant..       5 
Probate  courts,  creation  and  jurisdic- 
tion of   139,  149 

Probate   courts,    judges   of,    election, 

term  of  office,  etc 152,  155 

Probate  courts,  judges,  impeachment  of  174 
Probate  courts,  judges,  oath  of  office.  279 
Probate. courts,  judges,  cannot  practice 

law    162 

Probate  courts,  judges,  vacancy  in  of- 
fice, how  filled   158 

Proceedings,  criminal,  how  instituted.       8 

Process,  compulsory  for  wtnesses 6 

Process,  service  on  foreign  corporation  232 
Process,  style  of  "the  State,  of  Ala- 
bama''      170 

Proclamation     of     governor,     calling 

tpecial  session    76 

Prohibition  laws,  how  enacted 104 

Prohibition,  supreme  court  may  issue.  140 

Promulgation  of  law 85 

Property,   foreigners  may   possess   or 

inherit    34 

Property,  how  exempt  from  levy  and 

sale   92,  104 

Prosecutions  remain  unaffected  by  the 

constitution,   schedule  2. 
Prosecutions,  shall  be  in  the  name  of 

the  8tate  of  Alabama 170 

Prosecutions,   mode   of 5,    12 

Prosecutions,  rights  of  accused  in.. 5,  12 
Pro  tern  president  of  the  senate..  .51,  127 
Public    highways,     navigable    waters 

declared    24 

Public  highways,  not  used  without  au- 
thority of  county  or  city 220 

Public  lands   257 

Public  lands,  how  donated 104 

Public  lands,  how  donated  or  sold ...     99 
Public  lands,  sixteenth  section  lands.  260 
Pnblic  officers,  impeachment  of...  173,  176 
Public  officers,   no   person   shall  hold 
two  offices   of   profit    and   trust   at 

•ame  time    280 

(8ee  " Officers,' '  "Offices.") 
PabUc  printing    69 


Section. 
Pnblic  schools    256-270 

(See  "Schools.") 

Public   trial    6 

Pnblic  use,  private  property  for....     23 
Pnblic  use,  private  property  taken  for  235 

Punishment,  how  fixed 104 

Punishment,  involuntary  servitude  as    32 

Punishment,  not  cruel  or  unusual 15 

Punishment  of  members  of  legislature 

53,    54 
Punishment,  when  and  how  inflicted.       7 

Purging  registration   list 190 

Pursuit   of  happiness,   an  inalienable 

right    1 

Q. 

Qualifications   for   office    of   trust   or 

profit    60 

Qualification  of  all  executive  officers 

116,  117,  132 
Qualification   of  judges  of  courts  of 

record    154 

Qualification  of  registers  in  chancery.  163 

Qualification  of  solicitors 167 

Qualification   of   legislators. 47 

Qualifications   of   voting 180,  182 

Quartered,  soldiers  in  house  of  citizens    28 

Quorum,  how  obtained 58 

Quorum  of  legislature  52 

B. 

Race,  separate  schools  provided  for. 256-270 
Bace,  intermarriage  of  prohibited. . . .  102 
Bace,  suffrage  not  denied  on  account 
of,  |38,  Const.  1875. 

Bailroads  and  canals 242-246 

Bailroads,  depots,  right  to  construct.  243 
Railroads,    discrimination    and    extor- 
tion  prohibited    243 

Bailroads,  failure  to  accept  provisions 

of   constitution    246 

Property,  not  taxed 91 

Property,  private,  not  taken  for  pub- 
lic use    23 

Property,  qualification  to  vote 180 

Proportionate   taxation 211 

Bailroads,  free  passes  not  issued   to 

judicial  or  legislative  officers 244 

Bailroada,  future  legislation  for 246 

Bailroads,  property  and  franchise  of 

taken    23 

Bailroads,  public  highways  and  com- 
mon carriers 242 

Bailroads,  rebates  and  rates  regulated 

243,  245 
Bailroads,  right  to  connect  and  cross 
other  lines    242 
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Section. 
Railroads,  right  to  construct  and  oper- 
ate lines    242 

Railroads,  use  of  streets 228 

Bates,  regulated  243,  245 

Ratification  of  '  constitution,  effect 
upon  existing  bonds,  terms  of  office, 
salaries,  indictments,  crimes,  actions, 
prosecutions,  contracts,  etc.,  sched- 
ule 1-6. 
Ratification  of  constitution,  mode  of, 

schedule  4. 
Ratio  of  representation  in  legislature 

199-203 

Rebates  regulated   243,  245 

Reconsideration  of  bills  in  legislature  125 

Re-enactment  of  statutes* 45 

Registers  in  chancery,  appointment  to 

and  term  of  office 163 

Registers  in  chancery,  fees  and  com- 
pensation shall  be  uniform  through- 
out the  state  163 

Register  in  chancery,  clerks  of  court, 

removal  from  office 166 

Registrars,  appointment,  duties,  and 
mode  of  performance  thereof ..  .186-196 

Registrars,   oath   of  office 186 

Registrars,  oath  of  to  electors 188 

Registration,  false  and  fraudulent 
registration,     punishment     therefor, 

perjury  as  to  registration  law 186 

Registration  books  (sub.  7) 186 

Registration  books,  purging  of 190 

Registration,  persons  disqualified  from 

registering    or    voting 182,  184 

Registration,  who  entitled  to  register 

180,  196 
Registration  list,  must  be  sworn  to  and 

filed    187 

Registration  law,  part  void  does  not 

affect    other    parts 196 

Religion,  no  preference  to  denomina- 
tion, sect,  society  or  form  of  worship      3 

Religion,  not  established  by  law 3 

Religion,  property  used  for  »ot  taxed    91 
Religions  principles   shall    not   affect 

privileges  and  capacities 3 

Religions  test  not  required  for  office 

or  trust    3 

Remedial    writs,    power    of    supreme 

court   to   issue 140 

Remedies  shall  not  be  impaired,  de- 
stroyed,  nor  revived 95 

Remonstrance,  right  of  preserved  to 

citizen    25 

Removal  of  officers 173-176 

Removal  of   governor 127 

Rent,  not  subject  to  taxation 211 

Remitting  fines,  forfeitures,  and  penal- 
ties, how  authorized   104 


Section. 
Repeal  of  law,  laws  not  inconsistent 
with     constitution     not     repealed, 
schedule  1. 
Repeal  of  local  law  void  unless  notice 

given    . . . : 107 

Repeal  of  part  of  general  law  shall  not 

create   local    law    105 

Return  of  bills  by  governor 125 

Reports  of  committees,  how  adopted . .     64 

Representation    197-203 

Representatives  and  senators,  appor- 
tioned among  the  several   counties 

199-203 
Representatives    and    senators,    num- 
ber of   197,  198 

Representatives,  arrest  of 56 

Representatives,  bribery  of 79 

Representatives,  number    and    appor- 
tionment of  to  the  several  counties.  202 

Representatives,  number  of 50 

Representatives,  office,  vacancies,  how 

filled    46 

Representatives,  pay  of 49 

Representatives,  qualification  of 47 

Representatives,  when  and  how  elected    46 

Reprieve,  granted  by  governor 124 

Residence,   exempt   204-210 

Residence,    temporary    absence    shall 

not  cause  forfeiture  of 31 

Residence,   executive  officer  shall  re- 
side at  capital 118 

Residence  to  entitle  a  person  to  vote.  178 
Residents,  declared  citizens,  I  2,  1875. 

Resignation  of  governor   127 

Returns  of  elections  to  secretary  of 

state    193 

Revenue  bills  must  originate  in  house     70 
Revenue    bills    excepted     from     pro- 
vision  that   bill   shall   contain  but 

one  subject  45 

Revenue  bills,  when  and  how  passed . .     70 

Revision  of  laws  required 85 

Revision  of  statutes,  bills  for 45 

Revival  of  remedies,  actions,  and  suits    95 

Revival  of  statutes   45 

Revocation  of  charter  of  corporation.  238 

Right  of  way  taken 23 

Right  of  way  donated  by  state 99 

Rights,  enumeration  of  does  not  deny 

others    36 

Rights,  bill  of 1-36 

Rivers,  are  public  highways 24 

Road  duty,  how  person  exempt 104 

Rules,  of  each  house  of  the  legislature    53 


Salaries  and  fees  of  the  state  execu- 
tive  officers    137 
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Section. 
Salaries,  deduction  from  for  neglect  of 

duty    87 

Salaries,  executive  officers,  and  com- 
pensation amount  how  fixed...  118,  119 
Salaries,    fees    and    compensation    of 

solicitors    167 

Salaries,  fees  or  compensation  of  civil 
officer  shall  not  be  increased  or  di- 
minished during  the  term  for  which 

he  is  elected  281 

Salaries,  fees  and  compensation  of 
officers  reduced  for  neglect  of  duty    87 

Salaries  of  deceased  officers 97 

Salaries  of  incumbent  officers  not  af- 
fected  by   ratification   of   constitu- 
tion, schedule   6. 
Salaries  of  judges  shall  not  be  dimin- 
ished during  term  of  office 150 

Salaries  of  retired  officers 98 

Sale  or  denial  of  justice 13 

Schedule. 

Schools    256-270 

School  age  of  children,  between  seven 

and  twenty-one   256 

School  districts,  how  established 104 

School  funds,  four  per  cent  applied  to 

payment  of  teachers 261 

School  fund,  how  apportioned 256 

School  lands,  funds  of,  application  of  257 

School  property  not  taxed 91 

Schools,   census   for,    when    and    how 

taken    268 

Schools,  locations  of  which  shall  not 

be  changed   267 

8chools,  sectarian    or   denominational, 

not  provided  for 263 

Schools,  separate  for  white  and'  col- 
ored  race    maintained 256,270 

8chools,  special  tax  not  exceeding  ten 

per  cent  authorized 269 

flchool  teachers,  payment  of 261 

8eal,  style  and  use  of 133-135 

Search,  people  secure  against 5 

Starch,  warrants  for 5 

Seat  of  government,  how  changed ...     78 
Secession,  see  Const.  1875,  Art.  1,  §  35. 
Secretary  of  state,   attorney-general, 
auditor,  treasurer,  superintendent  of 
education,  commissioner  of  agricul- 
ture and  industries,  eligibility  of . . .  132 

Secretary  of  state,  duties  of 133-135 

Secretary  of  state,  returns  of  elections 
as     to     constitutional     amendment 

made  to  him 284 

Secretary  of  state  shall  make  reports 

to  the  governor 137 

Secretary   of    state,    when    and    how 

elected   114-116 

Sect,  no  preference    3 


Section. 
Sectarian  schools,  not  provided  for...  263 

Seizure,  people  secure  against 5 

Senate,  election,  of  trustees  by... 264-266 

Senate,  judicial  power  vested  in 13£ 

Senate,  president  pro  tern 51,  127 

Senatorial     districts,     division     and 

enumeration  of    200-203; 

Senators  and  representatives  appor- 
tioned  among  the   several  counties 

199-203 
Senators  and  representatives,  number 

of    197,  198 

Senators    and    representatives,    terms 

of  office  46 

Senators,  arrest  of  56 

Senators,  bribery  of   79 

Senators,  how  and  when  elected 46 

Senators,  number  of 50 

Senators,  office,  vacancy,  how  filled ...     46 

Senators,  pay  of 49 

Senators,  qualification  of 47 

Separate  schools  for  white  and  colored 

race    maintained    256,  270 

Servants  of  legislature  67 

Service  of  process  on  foreign  cor- 
poration     232 

Servitude,  only  as  punishment 32 

Sessions  of  legislature,  special 76 

Shareholder,    individually    liable    for 

unpaid   stock    236 

Sheriffs,  eligibility  of,  election  of, 
terms  of  office,  duties,  and  impeach- 
ment of   138 

Sheriffs,  one  of  executive  department  112 

Sheriffs,  impeachment  of 174 

Sheriffs,  oath  of  office 279 

Sidewalks  and  streets,  tax  as  to  im- 
provements of    223 

Signing  of  bills 66 

Sixteenth  section  lands 260 

Slavery  denied  32 

Society,   no   preference 3 

Soldiers,  not  quartered  in  houses 28 

Solicitors,  election,  mode  of,  eligibility 
of,  fees  and  compensation  of,  terms 

of  office 167 

Solicitors,  impeachment  of 174 

Solicitors,  oath  of  office 279 

Speaker,  how  signs  bills 66 

Speaker,  when  performs  duties  of  gov- 
ernor      127 

Speaker   of   house,  how   elected   and 

duties  of   51 

Speaker  of  house,  duties  purely  minis- 
terial      115 

Special  charges  to  grand  jury  as  to 

corrupt  solicitation  of  legislators. . .     81 
Special  charges  to  grand  jury  as  to 
free  passes   244 
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Section. 
Special  privileges  and  immunities  pro- 
hibited         22 

Special  laws  defined 110 

Special  laws  prohibited 104 

Special  privileges  and  franchises 22 

Special   sessions  of   legislature,  what 

matters  considered 76 

Special  sessions  of  legislatures  called 

by  governor  122 

Specie  payment,  suspension  of  by  bank  248 
Speech  shall  not  be  curtailed   or  re- 
strained           4 

Speedy  public  trial 6 

Standing  army  denied  27 

State  a  party  to  prosecutions 170 

State,  annexation  of  territory  to 90 

State,  debts  or  obligation  due  it  shall      t 

not  be  released 100 

State,  no  new  debts  shall  be  incurred 

against    213 

State,  not  a  defendant 14 

State,  right  to  bear  arms  in  defense  of    26 

State,  property  of  not  taxed 91 

State,  shall  not  be  stockholder  in  bank  253 
State,    shall   not    engage   in    internal 

improvement  or  lend  money 93 

State,  shall  not  engage  in  private  en- 
terprise     93,    94 

State,  shall  not  lend  its  credit  to  bank  253 
State  bonded  debt,  adjustment  of . . .  283 

State  boundaries  37 

State  lands,  how  donated  or  sold.. 99,  104 

State  seal,  style  and  use  of 133-135 

Stationery    for    legislature,    how    ac- 
quired         69 

Statute  of  limitations  104 

Statutes,  how  amended,  reviewed,  re- 
enacted,   or  extended    45 

Statutes,  must  be  signed  by  governor.  125 

Statutes,  style,  subject 45 

Stock  and  bonded  indebtedness  of  cor- 
porations, how  increased 234 

Stock,  fictitious  issue 234 

Stock  of  corporations,  how  issued 34 

Stock  of  corporation,  preferred,  how 

issued    237 

Stockholders,  liability,  extent  of 236 

Stock  law  districts .• 104 

Streets  and  highways,  grants  of  use  or 
franchise  longer  than  thirty  years 

.  prohibited    228 

Streets  and   highways,   public   utiltiy 

on,  damages  to  abutting  owners 227 

Streets  and  highways,  use  of 220 

Street  railways,  use  of  streets 228 

Style  and  conclusion  of  criminal  pro- 

j    cess 170 

Style  of  laws,  "Be  it  enacted  by  the 
'►   legislature  of  Alabama " 45 


8ECTI0K. 

Subject  of  bills  45. 

Subscribing  witness,  waiver  of  home- 
stead exemption  must  be  attested  by  210 

Succession  in  office  of  governor 127 

Suffrage  and  elections 177,  196 

Suffrage,  right  of,  who  are  entitled  or 
may  be  entitled  to  vote 177-184 

Suffrage,  educational  or  property  qual- 
ifications as  to  denied,  Con.  1875..    38 

Suffrage  shall  be  protected 33 

Suits  not  revived,  impaired,  or  de- 
stroyed        &5 

Suits  remain  unaffected  by  the  consti- 
tution, schedule  2. 

Superintendent  of  education,  attorney- 
general,  auditor,  secretary  of  state, 
treasurer,  commissioner  of  agricul- 
ture and  industries,  eligibility  of..  132 

Superintendent  of  education  ex  officio 
trustee  for  university  and  Auburn.  264 

Superintendent  of  education,  impeach- 
ment of  175 

Superintendent  of  education  shall 
1       make  report  to  the  governor 137 

Superintendent  of  education,  super- 
vision of  public  schools 262 

Superintendent  of  education,  when  and 
how  elected   114,  116 

Supreme  court,  judges  enumerated  and 
denominated     151 

Supreme  court,  justices,  election, 
mode  of  • 156 

Supreme  court,  jurisdiction  and  pow- 
ers of  1*0 

Supreme  court,  where  held 141 

Suspension  of  general  law 108 

Suspension  of  laws 21 


Tax  assessor,  impeachment  of 175 

Taxation    211-219 

Taxation,  election  as  to  216 

Taxation,  additional  for  public  build- 
ing or  bridges,  $6.25  on  $100 215 

Taxation,  against  abutting  owners. . .  223 

Taxation,  inheritance   tax    219 

Taxation,  franchise  tax  in  proportion 

to  capital  stock    229 

Taxation,  franchise  tax  must  be  pro- 
vided for  by  general  law 229 

Taxation,  improvement  of  street,  side- 
walks, etc   223 

Taxation,  municipal  corporations,  rate, 

maximum,  $0.50  on  $100 216 

Taxation,  taxes  not  required  for  wor- 
ship or  ministry. 3 

Taxation,  poll  tax,  amount,  when  and 
how  paid   194 
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Section. 

Taxation,   proportionate    211 

Taxation,  poll  tax  applied  to  school 

fund    * 259 

Taxation,  property  exempt  from  if 
used  for  school  or  charitable  pur- 
poses       91 

Taxation,  power  to  levy  shall  not  be 

delegated 212 

Taxation,  privilege  or  license  taxes. .  221 
Taxation,  privilege  or  license  tax  for 
corporation  in  proportion  to  stock, 

provided  under  general  law 229 

Taxation,  privilege  or  license  tax  for- 
eign corporation    232 

Taxation,  property  not  taxed 91 

Taxation,  rate  for  county,  maximum 

$0.50  on  $100 215 

Taxation,  rate,    state    tax,   maximum, 

lu.65  on  $100  214 

Taxation,  taxes  remain  unaffected  by 

the  constitution,  schedule  2. 
Taxation,  special  school  tax  not  ex- 
ceeding $0.10  on  $100 269 

Taxation,  uniform    217 

Taxation,  taxes   levied   in   proportion 

to  value    211 

Tax  collector,  impeachment  of 175 

Tax,  toll,  or  wharfage  not  required 
on  navigable  waters  except  as  au- 
thorized by  law 24 

Teachers,  payment  of 261 

Telegraph   and    telephone   companies, 

consolidation    of   denied 239 

Telegraph    and    telephone    companies, 

lines  constructed  and  maintained. . .  239 
Tetepnone   and    telegraph    companies, 

lines  constructed  and  maintained . .  239 
Telephone   and    telegraph    companies, 

consolidation    of   denied 239 

Temporary  absence   shall  not  forfeit 

residence    31 

Territory,  additional,  how  acquired..     90 

Terms  of  circuit  court. .   144 

Terms  of  courts,  how  provided  for. . .  105 
Terms  of   incumbent   officers  not  af- 
fected  by   ratification   of   constitu- 
tion, schedule  3. 
Terms  of  office  not  abridged  by  con- 
stitution       172 

Terms  of  office  of  senators  and  repre- 
sentatives        46 

Terms  of  office  of  judges  of  courts  of 

record    155 

of  office  of  executive  officers. .  116 

\  of  office  of  sheriffs. 138 

Test;  religious,  shall  not  be  required.       3 

Territory,  annexation  of 90 

Tithes  and  taxes  not  required  for  place 
of  worship    3 


Section. 

Title  of  bills   45 

Title  of  nobility  or  hereditary  distinc- 
tion shall  not  be  granted 29 

Tolls,    as   to   wharfage 24 

Towns  and  cities  . . . , 220-241 

Towns,  bonds  of,  how  issued 222 

Towns,  bonds   of,  refunding 225 

Towns,  debts,    limited 225 

Towns,  grants  of  use  or  franchise  for 

longer  than  thirty  years  prohibited  228 
Towns,  how  authorized  to  issue  bonds  104 

Towns,  how  incorporated   104 

Towns,  privileges  taxes 221 

Towns,  property  of  not  taxed 91 

Towns   shall  not  be  stockholder  in  or 

lend  credit  to  private  corporation . .  94 
Towns   shall  not  lend  money  or  credit 

to  private  enterprises  94 

Towns   shall  not  pass  law  inconsistent 

with  general  laws    89 

Towns,  streets  and  sidewalks,  use  of.  220 
Treason  defined,  two  witnesses  required     18 

Treason,  no  person  attainted  of 19 

Treason,    those    convicted    of    cannot 

vote  or  hold  office 182 

Treasurer,    attorney-general,    auditor, 
secretary    of    state,    superintendent 
of  education,  commissioner  of  agri- 
culture and  industries,  eligibility  of  132 
Treasurer  shall  make  reports  to  the 

governor    137 

Treasury,  money,  how  paid  out  of . . .     72 

Trial  by  jury,  inviolate  11 

Trial,  speedy  and  public,  jury  trial. .  6 
Troy  excepted  from  rate  of  taxation.  216 
Trustees    for    Auburn,    election    and 

terms  of  office  266 

Trustees  for  University  of  Alabama, 

election  and  term  of  office 264 

Trust  funds,  interest  of 74 

Trusts,  regulations  as  to 103 

U. 

University  of  Alabama   264,  265 

University,    board    of    trustees,    how 

elected,  terms  of  office 264 

University  of  Alabama,  location  shall 

not  be  changed 267 

University  of   Alabama,   $36,000   per 

annum   to   be   paid   as  interest   on 

debt  due  from  state 265 

University,   military   system   may  be 

abolished    265 

Unreasonable   searches    and    seizures 

prohibited    5 

Unusual  punishment,  denied 15 
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Section. 
V. 

Vacancies  as  to  justices,  judges,  and 
chancellors,  filled  by  appointment  of 

governor   158 

Vacancies  in  executive  offices,  except 
that  of  governor,  filled  by  appoint- 
ment of  governor  136 

Vacancies  and  succession  in  office  of 

governor    127 

Vacancies,  office,  legislature,  how  filled  46 
Value  of  exempt  property,  how  ascer- 
tained      92 

Validating  acts 283 

Venue,  change  of  6 

Venue,  change  in  civil  suits 75 

Veto,  governor  may  veto  bills 125 

Veto,  executive   126 

Veto,  how  bill  passed  over  governor's 

veto    125 

Viva  voce  vote  on  election 83 

Volunteer  force,  how  formed 274 

Volunteer  force,  governor  commander- 
in-chief  of   131 

Void  section  does  not  render  others 

invalid    196 

Vote,  on  election  to  amend  constitution  287 

Vote,  yea  and  nay 55,  63,  64 

Voter,  challenge   185 

Voting;  persons  disqualified  from  reg- 
istering or  voting 182-184 

Voting,  right,  how  restored 104 

W. 

Waiver  of  exemptions 210 

War,  how  declared   27,  131 

War,  soldiers  quartered   28 

Wards,  how  changed   104 

Warrants,  search,  supported  by  oath.  5 
Wars  those  who  served  in  entitled  to 

vote    180 


Section. 
Wife,    separate    acknowledgments   of 

homestead    204 

Watercourses,   navigable   streams  are 

public  highways 24 

Wharfs  and  wharfage  24 

White    race,    separate    schools    main- 
tained for    256,  270 

Whites  shall  not  marry  with  negroes.  102 

Wills,  effect  given  to 104 

Wills,  married  women  may  make 209 

Witnesses,  accused  for  himself 6 

Witnesses,  accused  not  compelled  to 

be  witness  against  himself.. 6 

Witnesses,  accused  to  be  confronted 

by,  to  have  compulsory  process  for.      6 
Witnesses,   as    to    contest    elections, 

withholding  testimony  189 

Witnesses,  two  required  for  treason..    18 
Woodlawn  excepted  from  rate  of  taxa- 
tion     216 

Worship,  no  preference 3 

Worship,  not  compelled  to  attend ....      3 
Writs,  not  to  issue  without  probable 

cause    5 

Writs,  privilege  of  shall  not  be  sus- 
pended        17 

Writs  remain  unaffected  by  the  con- 
stitution, schedule  2. 

Writs,  who  may  issue 140,  144 

Writing,  alienation  of  homestead,  and 
waiver  of  right  of  exemptions  to  be 

in    205,  210 

Wylant  exempted  from  rate  of  taxa- 
tion      216 


Yea  and  nay  vote,  when  required. 55, 

63,    64 


THE  CRIMINAL  CODE. 


CROSS    REFERENCES. 


ABANDONMENT  (Civil  Code)  . . .' 2475;  3793,  3800,  4190,  4192,  4494 

ABANDONMENT  OF  FAMILY  (Criminal  Code)   7843 

ABATEMENT  (Civil  Code)    .2495-2501,  2960,  2964,  2965,  5330-5333 

(Criminal   Code)    7567-7574 


CHAPTER  151. 

ABDUCTION  AND  KIDNAPPING.     62KMJ214. 


Section. 

6210.  Forcible     marriage,    etc.,     of 

woman. 

6211.  Taking,  girl    under    fourteen, 

from  father,  etc.,  for  pros- 
titution or  marriage. 

6212.  Decoying     off     or     detaining 

children. 


Section. 

6213.  Kidnapping. 

6214.  Kidnapping    with    intent    of 

obtaining  money  or  prop- 
erty for  release  of  person 
kidnapped. 


6210.  (4301)  (3743)  (4309)  (3666)  (124)  Forcible  marriage, 
etc.,  of  woman. — Any  person,  who  unlawfully  takes  any  woman 
against  her  will,  and,  by  menace,  force,  or  duress,  compels  her 
to  many  him  or  any  other  person,  or  to  be  defiled,  or  who 
unlawfully  takes  any  woman  against  her  will  with  the  intent 
to  compel  her,  by  menace,  force,  or  duress,  to  marry  him  or 
any  other  person,  or  to  be  defiled,  must,  on  conviction,  be 
imprisoned  in  the  penitentiary  for  not  less  than  five  years. 
(Form  34  [28].) 

(Aikin's  Digest,  pp.  102-126;  Clay's  Digest,  p.  415,  §  18.) 

«211.  (4302)  (3744)  (4310)  (3667)  (125)  Taking  girl  under 
fourteen,  from  father,  etc.,  for  prostitution  or  marriage. — Any 
person,  who  takes  any  girl  under  fourteen  years  of  age  from 
her  father,  mother,  guardian,  or  other  person  having  the  legal 
charge  of  her,  for  the  purpose  of  prostitution,  concubinage,  or 
marriage,  must,  on  conviction,  be  imprisoned  in  the  peniten- 
tiary for  not  less  than  two  years. 

(Clay's  Digest,  p.  415,  §  19.)  Admissibility  of  evidence  and  propriety  of 
ekarges  considered  in  the  case  of  Boyett  v.  State,  130  Ala.  77  (30  So.  475). 
Prostitution  defined — is  more  than  enticing  away  for  one  act  of  illicit  inter 
5.— Hay  good's  case,  98  Ala.  61  (13  So.  325). 

(269) 


270  ADBUCTION    AND    KIDNAPPING— ABOLISHED    COUBTS. 

6212.  (4303)  (3745)  (4322)  (3688)  (145)  Decoying  off  or 
detaining  children. — Any  person,  who  unlawfully  takes  or 
decoys  away  any  child  with  intent  to  detain  or  conceal  it  from 
its  parents,  guardian,  or  other  person  having  the  lawful  charge 
of  it,  or  who  unlawfully  detains  any  child  from  its  parents, 
guardian,  or  other  person  having  lawful  charge  of  it,  must,  on 
conviction,  be  imprisoned  in  the  county  jail,  or  sentenced  to 
hard  labor  for  the  county,  for  not  more  than  two  years.  (Form 
39  [33].) 

(Clay's  Digest,  p.  415,  §  20;  Feb.  4,  1893,  p.  244.) 

6213.  (4304)  (3746)  (4323)  (3689)  (146)  Kidnapping.— Any 
person,  who  forcibly  or  unlawfully  confines,  inveigles,  or 
entices  away  another,  with  the  intent  to  cause  him  to  be  secretly 
confined,  or  imprisoned  against  his  will,  or  to  be  sent  out  of  the 
state  against  his  will,  must,  on  conviction,  be  imprisoned  in 
the  penitentiary  for  not  less  than  two  nor  more  than  ten  years. 
(Form  68  [56].) 

(Clay's  Digest,  p.  415,  $  24.)     Gaudy's  case,  81  Ala.  68  (1  So.  35). 

Feb.  «8,  6214.  Kidnapping  with  intent  of  obtaining  money  or  prop- 
mm*  erty  *or  re^ease  °'  P^on  kidnapped. — Any  person  who  forc- 
ibly or  unlawfully  confines,  conceals,  seizes,  decoys,  entices 
away,  or  inveigles  any  human  being,  or  who  aids  or  abets 
therein,  or  who  causes  any  human  being  to  be  so  forcibly  or 
unlawfully  confined,  concealed,  seized,  decoyed,  enticed  away, 
or  inveigled  without  this  state,  with  the  intent  or  purpose, 
express  or  implied,  to  extort,  compel,  demand,  receive,  or 
require  the  payment  of  money,  or  the  conveyance  or  delivery 
of  property,  or  other  thing  of  value,  for  the  release,  surrender, 
return,  or  delivery  up  of  the  person  so  forcibly  or  unlawfully 
confined,  concealed,  seized,  decoyed,  enticed  away,  or  inveigled, 
or  so  brought  within  this  state,  after  having  been  forcibly  or 
unlawfully  confined,  concealed,  seized,  decoyed,  enticed  away, 
or  inveigled  without  this  state,  from  such  person,  or  from  his 
or  her  friends  or  relatives,  or  any  other  person,  shall  be  guilty 
of  the  offense  of  kidnapping  under  this  section,  and,  on  convic- 
tion, shall  suffer  death  or  imprisonment  in  the  penitentiary  for 
not  less  than  five  years,  at  the  discretion  of  the  jury  trying  the 
case. 


CROSS  REFERENCES. 


ABDUCTION  AND  KIDNAPPING  (Criminal  Code)    6210-6214 

ABOLISHED  COUBTS  (Civil  Code)    2847 


ABORTION— ABSTRACT  OF  TITLE.  271 


CHAPTER  152. 

ABORTION.     6215. 

8215.(4305)  (4022)  (4192)  (3605)  (64)  Attempts  to  procure 
abortion. — Any  person  who  willfully  administers  to  any  preg- 
nant woman  any  drug  or  substance,  or  uses  or  employs  any 
instrument,  or  other  means,  to  procure  her  miscarriage,  unless 
the  same  is  necessary  to  preserve  her  life,  and  done  for  that 
purpose,  must,  on  conviction,  be  fined  not  more  than  five  hun- 
dred dollars,  and  imprisoned  in  the  penitentiary  for  not  less 
than  two,  nor  more  than  five  years. 

(Clay's  Digest,  p.  431,  $  2;  Dec.  13,  1894,  p.  131.) 


CROSS  REFERENCES. 


ABORTION   (Criminal   Code)     6215 

ABSCONDING   (Civil  Code)    2925,  2938,  4190 

ABSCONDING  FELONS  (Criminal  Code) 6939-6953 

ABSENCE  (Criminal  Code)    6842 

ABSENCE  FKOM  STATE  (Civil  Code)    4844 


CHAPTER  153. 

ABSTRACTS.     6210. 

6216.  Making  or  certifying  false  and  fraudulent  abstracts  of  Feb.  15, 
title.— Any  person  who  knowingly  makes  or  certifies  a  false  or  18w»p-19- 
fraudulent  abstract  of  title  with  intent  to  defraud  is  guilty  of 
a  misdemeanor,  and  must,  on  conviction,  be  fined  not  more  than 
one  thousand  dollars  and  may  also  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county  for  not  more 
than  six  months,  one  or  both,  at  the  discretion  of  the  jury. 


CROSS  REFERENCES. 


ABSTRACTS   (Criminal   Code)    6216 

ABSTRACT  OF  TITLE  (Civil  Code)    3841 


272  ABUSIVE,  INSULTING  OB  OBSCENE  LANGUAGE. 


CHAPTER  154. 

ABUSIVE,  INSULTING   OR   OBSCENE  LANGUAGE.     6217. 

<r.cc.)  6217.  (4306)  (4031)  (4203)  (3613)  (76)  Using  obscene  or 
insulting  language  in  the  presence  of  girl  or  woman,  etc.— Any 
person  who  enters  into,  or  goes  sufficiently  near  to  the  dwell- 
ing house  of  another,  and,  in  the  presence  or  hearing  of  the 
family  of  the  occupant  thereof,  or  any  member  of  his  family; 
or  any  person  who,  in  the  presence  or  hearing  of  any  girl  or 
woman,  uses  abusive,  insulting,  or  obscene  language,  must,  on 
conviction,  be  fined  not  more  than  two  hundred  dollars,  and 
may  also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county  for  not  more  than  six  months.  (Form 
3  [3].) 

Origin  of  statute. — Toulmin's  Digest,  p.  218,  §  4.     (Mar.  15,  1875,  p.  240; 
Dec.  16,  1876,  p.  134;  Mar.  1,  1881,  p.  30.)     Not  necessary  that  entire  family 
should  be  present;  in  presence  or  hearing  of  two  or  more  members  thereof 
sufficient. — Bones  v.  States,  117  Ala.  146  (23  So.  485).    "Family"  ex  vi  ter- 
mini means  more  than  one. — Bones  v.  State,  117  Ala.  146  (23  So.  485).    Juris- 
diction of  inferior  court  of  Pike  county  of  this  offense;  judgments  of  court 
without  jurisdiction  are  nullities. — Wiley  v.  State,  117  Ala.  158  (23  So.  690). 
An  affidavit  charging  that  the  defendant  "did  go  sufficiently   near  to  the 
dwelling  house  of  a  third  party  and  in  the  presence  or  hearing  of  the  family 
of  the  occupants  thereof  made  use  of  abusive,  insulting,  or  obscene  language, 
has  been  committed  by  the  defendant  against  the  peace  and  dignity  of  the 
State  of  Alabama,"  though  confusing  and  informal,  held  sufficient. — Dillard 
v.  State,  137  Ala.  106  (34  So.  851).     The  prosecution  may  amend  affidavit 
by  a  re- verification  to  meet  the  plea  of  misnomer. — Dillard  v.  State,  137  Ala. 
106  (34  So.  851).     The  clerk  of  some  courts  have  express  authority  to  take 
affidavit   to   issue   warrant. — Dillard   v.   State,    137    Ala.    106    (34    So.    851). 
Affidavit  that  affiant  has  reason  to  believe  and  does  believe  that  the  offense 
was  committed  is  insufficient  to  support  a  judgment  or  conviction. — Sims  v. 
State,  137  Ala.  79  (34  So.  400).     The  words  " female1 '  and  "woman"  are 
identical  and  synonymous. — Jackson  v.  State,  137  Ala.  80  (34  So.  611);  Myers 
v.  State,  84  Ala.  11  (4  So.  291).    Evidence,  witness  not  allowed  to  state  that 
defendant  used  abusive  or  insulting  epithet;  it  is  for  the  jury  to  say  whether 
the  words  used  were   abusive  or  insulting. — Jackson  v.   State,   137   Ala.   80 
(34  So.  611);  Carter's  case,  107  Ala.  146  (18  So.  232).    Witness  may  testify 
that  woman  was  near  enough  to  hear  language;  it  is  error  for  the  court  to 
charge  jury  that  the  maximum  fine  is  not  too  excessive. — Rollings  v.  State, 
136  Ala.  126  (34  So.  349).    Jurisdiction  is  the  power  to  hear  and  determine 
both  as  to  subject-matter  and  person;  jurisdiction  of  county  courts  of  this 
offense  is  conferred  by  statutes. — Ex  parte  State,  71  Ala.  363.    Constituents 
of  the  offense. — Benson's  case,  68  Ala.  513.     As  to  this  offense  before   fhe 
present  section,  see  Henderson's  case,  63  Ala.  193;  Ivey's  case,  61  Ala.  58; 
Comer's  case,  62  Ala.  320.    Sufficiently  near  to  be  heard,  regarded  as  in  the 
presence. — Henderson's  case,  63  Ala.  193.     The  words,  "If  you  don't   give 
up  my  pistol,  I  '11  knock  your  brains  out,  by  God, ' '  held  sufficiently  insulting. — 
Benson's  case,  68  Ala.  513.    Meaning  of  dwelling  house,  whether  house  of  wife 
or  husband. — Bragg 's  case,  69  Ala.  204.    Indictment  need  not  set  out  the  words 
used;  sufficient  to  pursue  language  of  the  statute. — Yancy's  case,  63  Ala.  141; 
Weaver's  case,  79  Ala.  279.    Nor  is  it  necessary  to  prove  that  the  words  were 
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actually  heard  by  the  females. — lb.    And  if  the  words  are  alleged,  need  not  v 

proTe  same  words,  but  sufficient  if  there  is  no  variance  in  the  sense. — Benson's 
esse,  68  Ala.  544.  Offense  cannot  be  committed  Jointly,  unless  one  person  incites 
other  to  use  the  language. — Cox's  case,  76  Ala.  66.  But  an  acquittal  of  one 
would,  on  reversal,  authorize  a  nol.  pros,  against  him  and  trial  of  the  other. — lb. 
Witness  may  testify  he  was  near  enough  to  hear,  but  did  not  hear  the  lan- 
guage imputed  to  defendant. — lb.  It  is  no  defense  that  accused  had  no 
knowledge  of  the  presence  of  the  female. — Laney's  case,  105  Ala.  105  (17  So. 
107).  The  first  clause  of  the  statute  protects  the  home  or  any  member  of 
the  family;  the  second,  any  female,  anywhere  and  everywhere. — McVay's 
ease,  100  Ala.  110  (14  So.  862).  Variance:  An  indictment  under  either  clause 
will  support  conviction,  on  proof  under  other  clause. — McVay's  case,  100  Ala. 
110  (14  So.  862).  A  witness  may  state  that  a  third  party  could  have  heard 
eertain  language  at  a  given  distance. — McVay's  case,  100  Ala.  110  (14  So. 
862).  That  accused  was  in  his  own  yard,  quarreling  with  his  own  family, 
not  intending  for  his  language  to  be  heard  by  his  neighbor's  family,  is  no 
defense. — Thomas's  case,  92  Ala.  85  (9  So.  398);  Mullen's  case,  82  Ala.  42 
(2  So.  481).  Bad  character  of  female  no  defense,  but  her  habit  of  using 
generally,  or  to  accused,  the  interdicted  language,  is  relevant,  in  mitigation 
or  extenuation. — Golson's  case,  86  Ala.  601  (5  So.  799).  The  tone  of  the  voice 
is  immaterial  if  the  language  is  heard. — Mullen's  case,  82  Ala.  42  (2  So.  481). 
The  words,  "111  go  where  I  darn  please,  and  it  don't  make  a  darn  bit  of 
difference  where  it  is,"  sufficient  to  support  prosecution. — Weaver's  case, 
79  Ala.  279. 


CROSS  REFERENCES. 


ABUSIVE,  INSULTING,  OBSCENE  LANGUAGE  (Criminal  Code) 6217 


CHAPTER  155. 

ABUSIVE  OB  THREATENING  LETTERS.    6218. 

6218.  (4307)  (3769)  (4106)  (3553)  (13)  Sending  threaten- 
ing or  abusive  letters. — Any  person,  who  sends  to  another  a 
threatening  or  abusive  letter,  which  may  tend  to  provoke  a 
breach  of  the  peace,  must  be  punished,  on  conviction,  by  fine 
and  imprisonment  in  the  county  jail,  or  hard  labor  for  the 
county;  the  fine  not  to  exceed,  in  any  case,  five  hundred  dol- 
lars, and  the  imprisonment  or  hard  labor  not  to  exceed  six 
months. 

Graves '•  esse,  9  Ala.  447;  Crow's  case,  18  Ala.  546;  Beid's  ease,  53  Ala.  402. 


CROSS  REFERENCES. 


ABUSIVE  OB  THBBATENING  LETTEBS  (Criminal  Code) 6218 

ABUTTING  OWNERS  TAX  FOB  BBTTEBMBNT  (Political  Code) .  1359-1420 
ACCEPTANCE    (Civil   Code)    5081-5118,  5166 

18-ao-voi-.  Ill 
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CHAPTER  156. 

ACCESSORIES  AND  ACCOMPLICES.    6219,  6220. 


Suction. 

9.  Accessories  before  the  fact; 
principals  in  first  and  sec- 
ond degrees;  distinction 
abolished. 


Section. 
6220.  When  concealing  felon  makes 
one  an  accessory  after  the 
fact. 


6219.  (4308)  (3704)  (4802)  (4129)  (480)  Accessories  before 
the  fact;  principals  in  first  and  second  degrees;  distinction 
abolished. — The  distinction  between  an  accessory  before  the 
fact  and  a  principal,  and  between  principals  in  the  first  and 
second  degree,  in  cases  of  felony,  is  abolished;  and  all  persons 
concerned  in  the  commission  of  a  felony,  whether  they  directly 
commit  the  act  constituting  the  offense,  or  aid  or  abet  in  its 
commission,  though  not  present,  must  hereafter  be  indicted, 
tried,  and  punished  as  principals,  as  in  the  case  of  misde- 
meanors. 

At  one  time  punishable  by  thirty-nine  lashes  on  the  bare  back. — Toulmin'a 
Digest,  p.  207,  §  13.  (Aikin's  Digest,  p.  102,  9  13;  Clay's  Digest,  p.  440,  $  §  13, 
15,  16.)  One  conspirator  having  testified  against  the  other  not  necessarily 
entitled  to  be  discharged.— Martin  v.  State,  136  Ala.  32  (34  So.  205).  Each 
conspirator  is  responsible  for  everything  done  which  follows  incidentally  the 
execution  of  the  common  unlawful  purpose. — Martin  v.  State,  136  Ala.  35  (34 
So.  205).  Participants  equally  guilty. — Wicks 's  case,  44  Ala.  398;  Scott's  case,. 
30  Ala.  503;  Hughes's  case,  75  Ala.  31.  Statute  abolishes  common  law  dis- 
tinction; defendant  may  be  guilty  if  he  contributed  to  criminal  result  by  word 
or  deed  calculated  to  encourage  its  accomplishment,  though  he  be  not  present. 
—Ferguson  v.  State,  134  Ala.  63  (32  So.  760).  A  principal  in  the  second 
degree  is  one  lending  his  countenance  and  encouragement  or  otherwise  aiding, 
while  another  does  the  act.— Tally's  case,  102  Ala.  25  (15  So.  722).  Not 
necessary  that  the  criminal  act  be  done  in  respect  of  time,  place,  or  mode 
according  to  prearrangement;  conspiracy  may  be  established  by  circumstantial 
evidence. — Ferguson  v.  State,  134  Ala.  63  (32  So.  760).  The  aiding  or  abetting 
necessary  to  constitute  principal  in  second  degree  must  be  by  preconcert,  or 
known  to  principal  in  first  degree — the  aid  need  not  have  caused  the  result; 
if  it  facilitated  or  gave  confidence  to  principal  in  first  degree  it  is  sufficient. 
— Tally's  ease,  102  Ala.  69  (15  So.  722).  To  make  accessory  guilty  it  is  not 
necessary  that  crime  be  committed  in  manner  or  at  time  as  agreed  on. — 
Griffith's  case,  90  Ala.  583  (8  So.  812).  No  positive  agreement  is  necessary 
to  support  a  conspiracy. — Martin  v.  State,  136  Ala.  32  (34  So.  205).  The 
responsibility  for  incidental  or  exceptional  results  broadens  with  the  gravity 
of  the  unlawful  act  agreed  to.— Williams  v.  State,  81  Ala.  1  (1  So.  179),  A 
crime  by  one  confederate  after  abandonment  of  common  design  does  not 
render  all  liable.— Williams  v.  State,  81  Ala.  1  (1  So.  179).  Distinction  where 
the  act  agreed  to  is  malum  in  se  or  malum  prohibitum. — Williams  v.  State, 
81  Ala.  1  (1  So.  179).  "Aid"  and  "abet"  are  nearly  synonymous;  they 
comprehend  all  assistance  rendered  by  acts,  words,  encouragement,  or  support. 
— Baiford  v.  State,  59  Ala.  106.  Positive  or  direct  proof  not  necessary  to 
establish  the  relation  of  the  parties. — Martin's  case,  89  Ala.  115  (8  So.  23); 
Gibson's  case,  89  Ala.  121  (8  So.  98);  Tanner's  case,  92  Ala.  1  (9  So.  613); 
Jolly's  case,  94  Ala.  19  (10  So.  606);  Elmore's  case,  110  Ala.  63  (20  So.  323).. 
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Principals  in  first  and  second  degree  equally  guilty. — Jolly's  case,  94  Ala.  23 
(10  So.  606).  An  accessory  before  the  fact  is  one  who  causes  or  procures  the 
commission  of  a  crime  by  another. — Griffith's  case,  90  Ala.  583  (8  So.  812). 

8220.  (4309)  (4005)  (4150,  4151)  (3589,  3590)  (48,  49) 
When  concealing  felon  makes  one  an  accessory  after  the  f act- 
Any  person,  who,  knowing  that  another  has  committed  a 
felony,  and  not  occupying  the  legitimate  relation  of  parent, 
child,  brother,  sister,  husband,  or  wife  to  duch  offender,  con- 
ceals, or  gives  any  other  aid  to  such  offender,  with  intent  to 
enable  him  to  avoid  or  escape  from  arrest,  trial,  conviction,  or 
punishment,  is  an  accessory  after  the  fact,  and,  on  conviction, 
must  be  fined  not  more  than  one  thousand  dollars,  and  may  also 
be  imprisoned  in  the  county  jail,  or  sentenced  to  hard  labor 
for  the  county,  for  not  more  than  six  months;  and  if  the  prin- 
cipal felon  is  dead,  or  has  fled  from  justice,  such  accessory  may 
be  prosecuted  and  convicted  before  the  principal;  but  in  such 
case  it  shall  be  necessary  to  allege  in  the  indictihent,  and  to 
prove  on  the  trial,  the  fact  that  the  principal  felon  is  dead  or 
has  fled. 

(Allan's  Digest,  p.  103,  $  5  14  and  18;  Clay's  Digest,  p.  440,  f  14.)  Natural 
impulse  may  exempt  parents  for  aiding  in  escape  or  account  for  their  associ- 
ation with  their  child.— Ferguson,  v.  State,  134  Ala.  63  (32  So.  760).  If  a 
person  have  knowledge  that  another  has  committed  an  offense,  and  aid  him 
to  escape,  he  will  be  accessory  after  the  fact,  which  is  a  misdemeanor. — Cal- 
boim  v.  Thompson,  56  Ala.  166. 


CROSS  REFERENCES. 


ACCESSORIES   (Criminal  Code)    6219,  6220 

ACCOMMODATION   (Civil  Code)    3189 

ACCOMPLICES   (Criminal  Code)    6219,  6220,  7897 

ACCORD  AMD  SATISFACTION  (Civil  Code)    3973,  3974 

ACCOUNTS  (Political  Code)    612,  546-  549 

ACCUMULATION  (Civil  Code)    3410 

ACKNOWLEDGMENT  (Civil  Code)    3358,  3362,  4160 

ACQUITTANCE   (Civil  Code)    3211 

ACTION  ON  THE  CASE  (Civil  Code)   5329 

ACTIONS  AGAINST  MUNICIPAIilTIES  (Political  Code)    1273-1275 

ACTIONS  AND  PASTIES  (Civil  Code)   2440-2506 

ACTIONS,  LIMITATIONS  OP  (Civil  Code)    4830,  4831 

ACTS,  JOURNAL  AND  JOINT  RESOLUTIONS  (Civil  Code) 1663-1667 

ACTS  OP  CONGRESS  (Political  Code)   568,    594 

(Civil    Code)    3988 

ADJOINING  LAND-OWNERS  (Civil  Code)   4243-1250 

ADJUTANT-GENERAL   (Political  Code)    930-  934 

AD  LITEM  GUABDIANS  (Civil  Code)   4482-4484 

ADMINISTRATION  OP  ESTATES  (Civil  Code)    2507-2829 

AD  QUOD  DAMNUM  (Civil  Code)    3860-3909 

ADKUT  (Civil   Code)    5844-5857 

ADULTERATING  CANDIES  (Criminal  Code)    7081 

ADULTERY  (Civil  Code)    .' 3793,  3799 
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CHAPTER  157. 

ADULTERY  AND  FORNICATION.     6221. 

6221.  (4310)  (4012)  (4184)  (3598)  (57)  Living  in  adultery 
or  fornication. — If  any  man  and  woman  live  together  in  adul- 
tery or  fornication,  each  of  them  must,  on  the  first  conviction 
of  the  offense,  be  fined  not  less  than  one  hundred  dollars,  and 
may  also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county,  for  not  more  than  six  months;  on  the 
second  conviction  for  the  offense,  with  the  same  person,  the 
offender  must  be  fined  not  less  than  three  hundred  dollars,  and 
may  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county,  for  not  more  than  twelve  months;  and,  on 
a  third,  or  any  subsequent  conviction,  with  the  same  person, 
must  be  imprisoned  in  the  penitentiary  for  two  years.  (Form 
69  [57].) 

Origin  of  statute. — Toulmin's  Digest,  p.  224,  §  2.  (Aikin's  Digest,  p.  108, 
§  43;  Clay's  Digest,  p.  431,  §  3.)  Adultery  is  illicit  connection  where  either 
is  married,  and  includes  fornication. — Hinton's  case,  6  Ala.  864;  White's  case, 
74  Ala.  31.  Must  be  a  living  together;  one  act,  or  occasional  acts,  not  suffi- 
cient; what  constitutes  living  together. — Hairs  case,  53  Ala.  463;  Smith's 
case,  39  Ala.  554;  Collins  *s  case,  14  Ala.  608;  Quartemas's  case,  48  Ala.  269. 
The  question  of  living  together  is  for  the  jury. — Hall's  case,  53  Ala.  463. 
The  statute  is  directed  against  a  state  or  condition  of  cohabitation  distin- 
guished from  illicit  acts.— Brown  v.  State,  108  Ala.  18  (18  So.  811).  To  live 
together  in  the  state  of  adultery  or  fornication  is  the  same  as  to  live  in 
adultery  or  fornication,  with  each  other. — Pace  &  Cox  v.  State,  69  Ala.  231. 
Indictment  examined  and  held  to  charge  no  offense. — State  v.  Johns,  142  Ala. 
61  (38  So.  755).  Marriage  is  not  a  mere  contract,  but  a  social  and  domestic 
institution,  the  most  important  in  its  nature. — Green  v.  State,  58  Ala.  190. 
Marriage  of  one  of  the  parties  is  essential  to  adultery;  fornication,  if  neither 
is  married,  or  in  the  unmarried  party. — Buchanan's  case,  55  Ala.  154;  Banks's 
case,  96  Ala.  79  (11  So.  404).  Parties  having  gone  through  a  prima  fade  valid 
marriage,  unless  they  know  the  facts  which  make  the  marriage  void,  are  not 
guilty. — lb.;  Vaughan's  case,  83  Ala.  55  (3  So.  530).  An  agreement  in  one 
county  to  commit  the  act  in  another  is  not  indictable  in  the  first  county.  An 
attempt  to  commit  the  crime  is  indictable,  but  a  mere  intent  to  commit  it  is 
not.— Brown  v.  State,  108  Ala.  18  (18  So.  811).  Justice  of  the  peace  may 
make  warrant  returnable  to  the  criminal  court  having  jurisdiction. — Beeves 
v.  State,  116  Ala.  481  (23  So.  28).  Mere  difference  in  spelling  of  proper  name 
alone  immaterial.— Beeves  v.  State,  116  Ala.  481  (28  So.  28).  Failure  to  intro- 
duce codefendant  as  witness  does  not  justify  unfavorable  inference,  and 
counsel  should  not  be  allowed  to  argue  upon  such  subject  to  prejudice*  of 
codefendant.— Brock  v.  State,  123  Ala.  24  (26  So.  329).  When  defendants 
jointly  indicted  obtain  severance,  the  failure  of  one  to  testify  in  the  ease  of 
the  other  is  no  ground  for  comment  by  counsel. — Coppin  v.  State,  123  Ala.  58 
(26  So.  333).  Evidence  of  good  character  can  generate  a  doubt  only  when 
considered  in  connection  with  all  the  evidence. — Coppin  v.  State,  123  Ala.  58 
(26  So.  333).  Indictment  need  not  charge  that  the  parties  lived  with  each 
other;  indictment  need  not  show  whether  woman  was  married  or  single. — Love 
v.  State,  124  Ala.  82  (27  So.  217).  When  statements  by  defendant  to  other 
party  admissible.— Love  v.  State,  124  Ala.  82  (27  So.  217).    The  husband  or 
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wife  may  testify  in  the  trial  of  a  third  party  for  an  offense  committed  jointly  . 
by  the  third  party  and  the  other.— Campbell  v.  State,  133  Ala.  168  (32  So. 
635),  citing  Woods  v.  State,  76  Ala.  35;  Birge  v.  State,  78  Ala.  435.  But 
eannot  testify  to  privileged  communications  on  such  trial — Campbell  v.  State, 
133  Ala.  158  (82  So.  685).  Evidence  tending  to  show  cohabitation  anterior 
,  and  subsequent  to  the  period  covered  by  the  indictment. — Hill  v.  State,  137 
Alt.  66  (34  So.  406).  Defendant  may  show  in  rebuttal  that  the  place  at  which 
the  woman  lived  was  not  his,  but  that  of  his  father,  and  that  she  went  there 
under  contract  with  his  father  and  for  the  purpose  of  working  for  him. — Hill 
t.  8tate,  137  Ala.  66  (34  86.  406).  Witness  cannot  be  compelled  to  answer 
questions  which  might  involve  him  in  the  confession  of  crime,  or  which  may 
tend  to  criminate  him;  asking  witness  if  he  is  a  person  of  ill  fame. — Boles  v. 
State,  46  Ala.  206;  Ex  parte  Boseowite,  84  Ala.  463  (4  So.  279).  Evidence: 
Marriage  may  be  proved  by  the  acts  and  declarations  of  the  parties. — Owens 
a  Betty's  ease,  94  Ala.  97  (10  So.  669).  Evidence  against  one  only  of  the 
parties  should  not  be  excluded,  but  limited  to  the  one. — lb.  Adultery  is  not 
necessarily  merged  if  the  parties  are  guilty  of  bigamy. — lb.  Where  parties 
defend  by  showing  marriage  to  each  other,  prosecutor  may  show  acts  before 
the  marriage. — lb.  One  act  of  illicit  intercourse,  and  an  agreement  or  consent 
that  it  will  be  repeated  if  opportunity  offers,  is  sufficient.— Bodiford  's  ease, 
86  Ala.  67  (5  So.  559).  Doubted,  Hall's  case,  88  Ala.  236,  (7  So.  340).  A  living 
together  for  a  single  day  or  night,  with  intent  to  continue  the  illicit  inter- 
course, constitutes  the  offense.— Walker's  case,  104  Ala.  56  (16  So.  7);  Brown's 
ease,  108  Ala.  18  (18  So.  811).  Voluntary  sexual  intercourse  is  not  the  offense, 
bat  only  an  element  thereof.— Brown's  case,  108  Ala.  18  (18  So.  811).  The 
sets  and  conduct  of  the  parties  prior  to  and  at  the  time  of  living  together 
admissible. — lb.  The  offense  is  seldom  or  never  capable  of  direct  proof. — lb. 
While  occasional  acts  of  adultery  do  not  constitute  the  offense,  yet  the  jury 
may  convict  on  it.— Wright's  case,  108  Ala.  60  (18  So.  941).  The  court  may 
order  a  severance  when  one  party  has  not  been  arrested. — Wright's  case,  108 
Ala.  60  (18  So.  941).  An  agreement  for  sexual  intercourse  consummated  at 
convenience  constitutes  the  offense. — Walker's  case,  104  Ala.  56  (16  So.  7). 
The  fact  that  a  man  makes  frequent  visits  to  a  woman  of  bad  reputation  does 
not,  as  a  matter  of  law,  tend  to  show  adultery.— Hall's  case,  88  Ala.  236  (7 
8o.  340).  A  conviction  may  be  had  on  proof  of  four  acts  of  illicit  intercourse 
in  a  month's  time,  and  declarations  by  man  that  he  did  so  whenever  he 
desired.— Smith's  case,  86  Ala.  57  (6  So.  71).  Adulterous  acts  prior  to  time 
alleged  may  be  shown. — Cross's  case,  78  Ala.  430.  On  a  joint  trial  for  adultery 
the  husband  or  wife  of  either  party  is  not  a  competent  witness. — Birge 's  case, 
78  Ala.  435.  Evidence  of  declarations  and  conduct,  cohabitation  and  con- 
fessions of  the  parties,  but  not  of  general  reputation,  admissible  to  prove 
Marriage.— Buchanan's  case,  55  Ala.  154;  Green's  case,  59  Ala.  68;  Cameron's 
case,  14  Ala.  546.  Admissibility  of  evidence  of  anterior  acts. — Lawson's  case, 
20  Ala.  65;  McLeod's  case,  35  Ala.  395;  Alsabrook's  case,  52  Ala.  24.  Admis- 
sibility of  evidence  of  subsequent  acts. — Smitherman's  case,  40  Ala.  255; 
Crowley's  case,  13  Ala.  172;  Alsabrook's  case,  52  Ala.  24;  Lawson's  case,  20 
Ala.  65.  Proof  of  defendant's  sex. — White's  case,  74  Ala.  31.  Proof  of  a 
woman's  general  reputation  for  want  of  chastity;  when  admissible. — Black- 
man's  case,  36  Ala.  295.  When  burden  of  proving  death  of  absent  husband, 
on  woman  claiming  such  defense. — Cameron's  case,  14  Ala.  546.  Confessions 
and  admissions  by  either  party,  admissible  only  against  party  making  them. 
—Lawson's  case,  20  Ala.  65.  Unless  made  in  presence  of  the  other. — Gore's 
ease,  58  Ala.  391.  Declarations,  unconnected  with  conversations  or  admis- 
sions offered  by  the  state,  inadmissible. — Lawson's  case,  20  Ala.  65.  Conver- 
sations during  childbirth,  in  presence  of  female,  in  which  she  took  no  part, 
inadmissible  against  her. — lb.  Direct  fact  of  adultery  need  not  be  proved; 
presumptive  or  circumstantial  evidence  sufficient. — lb.;  Collins 's  case,  14  Ala. 
608.  8ee,  also,  Glaze's  case,  9  Ala.  283;  Crowley's  case,  13  Ala.  172.  One 
party  competent  witness  for  the  other,  to  be  weighed  by  the  jury. — Crowley's 
ease,  13  Ala.  172.  Husband  cannot  testify  against  wife,  or  her  paramour,  for 
this  offense. — Cotton's  case,  62  Ala.  12.    If  proof  shows  both  parties  unmar- 
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ried,  conTictioii  cannot  be  had  nnder  indictment  charging  adultery  only.— 
Smitherman's  case,  27  Ala.  23.  Competency  of  husband  or  wife  as  witness: 
The  husband  and  wife  held  competent  witnesses  against  a  third  party  charged 
of  adultery  with  the  other,  if  indicted  separately. — Pruett  v.  State,  141  Ala. 
69  (37  So.  343).  Verdict:  The  word  "fine"  in  a  verdict  held  a  misprison 
for  the  word  "fined,"  and  self -correcting.— Pruett  v.  State,  1*1  Ala.  69  (37 
So.  843). 


CROSS  REFERENCES. 


ADULTERY  AND  FORNICATION  (Criminal  Code)    6221,  7421 

ADULTERATING  FOOD  (Criminal  Code)   7078 

ADULTERATING  LIQUORS  (Criminal  Code)   7080 

ADVANCEMENTS   (Civil  Code)    3767-3777 

ADVANCES  BY  LANDLORD  TO  TENANT  (Civil  Code) 4734-4746 

ADVERSE  POSSESSION  (Civil  Code)   2830,  3846-3850 

ADVERTISEMENTS   (Civil  Code)    5181-5192 

AFFIDAVITS  (Civil  Code)    4631 


CHAPTER  158. 

AFFRAYS.    6222. 

6222.  (4311)  (3764)  (4101)  (3548)  (8)  Punishment  of 
affray. — All  persons  guilty  of  an  affray  must,  on  conviction,  be 
fined  not  more  than  five  hundred  dollars,  and  may  also  be 
imprisoned  in  the  county  jail,  or  sentenced  to  hard  labor  for 
the  county,  for  not  more  than  six  months.     (Form  4  [4] .) 


CROSS   REFERENCES. 


AFFRAYS   (Criminal  Code)    6222,  6308 

AGISTERS'  URN  (Civil  Code)    4808,  4809 

AGRICULTURAL   (Civil  Code)    4798-4805,  4742,  4743 

AGRICULTURAL  AND  MECHANICAL  COLLEGE  (Political  Code) .  1899-1911 
AGRICULTURAL  EXPERIMENT  STATIONS  AND  SCHOOLS  (Political 

Code)      58-    69 

AGRICULTURAL  LABORER'S  LIEN  (Civil  Code)   .4794-4805 

AGRICULTURE  AND  INDUSTRIES  (Political  Code)   14-    79 


AGRICULTUBE  AND  HOBTICULTUBE. 
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CHAPTER  159. 

AGRICULTURE  AND   HOBTICULTUBE.    6228-6228. 


Sicnoir. 

622S.  Selling  or  transporting  trees, 
shrubs  or  bulbs  infested 
with  disease,  etc.;  penalty 
for. 

6224  Obstructing  or  hindering 
board  of  horticulture  or 
their  agents  in  discharge  of 
duties;  penalty  for. 

6225.  Selling  or  disposing  of  nur- 
sery stock  without  certifi- 
cate. 


Section. 

6226.  Common    carriers    delivering 

package  of  shrubs,  etc., 
without  official  tag  or  cer- 
tificate. 

6227.  Receiving  package  of  shrubs, 

etc,  without  a  certificate. 

6228.  Refusing  to  comply  with  law- 

ful requirements  of  commis- 
sioner of  agriculture  and 
industries;  penalty  for. 


6223.  Selling  or  transporting  trees,  shrubs,  or  bulbs  infested  Mar.  5, 
with  disease,  etc.,  penalty  for. — Any  person  or  corporation  }™; » *• 
who  shall  offer  for  sale,  or  who  shall  sell,  give  away,  or  trans- 
port perennial  plants,  scions,  buds,  trees,  shrubs,  or  vines  or 
other  plants,  tubers,  roots,  cuttings,  or  bulbs,  known  to  be 
infested  with  dangerously  injurious  insects  or  plant  diseases, 
shall  be  guilty  of  a  misdemeanor,  and  shall,  upon  conviction, 

be  fined  not  less  than  ten  nor  more  than  one  hundred  dollars. 

6224.  Obstructing  or  hindering  board  of  horticulture  or  ">..*& 
their  agents  in  discharge  of  duties;  penalties  for.— Any  person 

who  shall  obstruct  or  hinder  the  board  of  horticulture  or  their 
agents  in  the  discharge  of  the  duties  provided  for  by  this  Code 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
therefor,  shall  be  fined  not  less  than  ten  nor  more  than  one 
hundred  dollars. 

6225.  Selling  or  disposing  of  nursery  stock  without  certifl-  **>..$  n 
cate.— Any  person,  firm,  or  corporation  who  shall  sell,  give 
away,  or  ship  within  the  State  of  Alabama  any  trees  or  shrubs, 

or  any  other  plants  commonly  known  as  nursery  stock,  without 
having  a  certificate  of  guarantee  of  the  state  horticulturist  of 
Alabama,  shall  be  guilty  of  a  misdemeanor,  and  upon  convic- 
tion, shall  be  fined  not  less  than  fifty  nor  more  than  one  hun- 
dred dollars. 


Common  carrier  delivering  package  of  shrubs,  etc.,  ib.,$,3 
without  official  tag  or  certificate.— Failure  on  the  part  of  any 
transportation  company  or  common  carrier  to  conform  to  the 
requirements  of  the  provisions  of  this  Code  relating  to  horti- 
culture, shall  be  deemed  a  misdemeanor,  and  shall  be  punish- 
able in  each  instance  by  a  fine  of  not  less  than  ten  nor  more 
than  fifty  dollars. 
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Mnr.5,        6227.  Receiving  package  of  shrubs,  etc.,  without  a  certifi 
140?/".  ca*e# — ^y  person,  firm,  or  corporation  receiving  from  any 
other  firm  or  corporation  any  box,  bundle,  or  package  of  trees, 
shrubs,  or  plants  commonly  known  as  nursery  stock,  which  is 
not  accompanied  by  a  certificate  of  guarantee,  or  official  tag 
issued  by  the  state  horticulturist  to  cover  said  stock,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall 
be  fined  not  less  than  ten  nor  more  than  one  hundred  dollars. 
Feb.  is,        6228.  Refusing  to  comply  with  lawful  requirements  of  com- 
\w\„    missioner  of  agriculture  and  industries;   penalty  for. — Any 
i  and  s.    person  who  fails  or  refuses  to  comply  with  any  of  the  lawful 
requirements  of  the  commissioner  of  agriculture  and  indus- 
tries, or  of  the  state  horticulturist  or  the  state  board  of  horti- 
culture, as  provided  for  by  law,  after  having  been  warned  to  do 
so,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion shall  be  fined  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars. 


CROSS  REFERENCES. 


AOBIOULTUBB  AND  HORTICULTURE  (Criminal  Code)  6228-6228 

AIDES-DE-CAMP   (Political  Code)    930 

ALABAMA  BBYOE  INSANE  HOSPITAL  (Political  Code)   888-  878 


CHAPTER  160. 

ALABAMA  GIRLS*  INDUSTRIAL  SCHOOL,  BOOK8  OF.    6229. 

Mar.  4,  6229.  Withholding  books  of  Alabama  Girls9  Industrial 
la?/*  ^cho°*  fr°m  kwpsrttori  of  officers.— The  secretary,  treasurer, 
(r.oo.)  or  other  officers,  agents,  or  servants  of  the  Alabama  Girls* 
Industrial  School,  or  of  any  other  state  educational  or  gov- 
ernmental institution,  who  shall  withhold  any  book  or  books 
belonging  to  said  school  from  the  inspection  of  any  officer  enti- 
tled to  examine  the  same,  shall  be  guilty  of  a  misdemeanor. 


CROSS  REFERENCES. 


ALABAMA  OIBLS'  INDU8TBIAL  SCHOOL  (Political  Code)  1912-1932 

lt        (Criminal  Code)    6229 

ALABAMA  NATIONAL  OUABD  (Political  Code)    929-  998 

ALIENATION  (Civil  Code)    8354-3357,  4161 
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Aliens — Malicious  Injury  and  Cruelty  to. 

ALIENS  (Civil  Code) 2831 

ALIMONY  AND  ALLOWANCE  (Civil  Code)    .3803-3806 

AMENDMENTS   (Civil  Code)    4139,  4140 

In  Suits  at  Law  (Civil  Code)   5366-5368 

In  Chancery  Court  (Civil  Code)   3124-3128 

AMENDMENTS  OF. APPEAL  (Civil  Code) 2885 

AMENDMENTS  TO  CONSTITUTION  (Political  Code) 436-438,    390 

AMENDMENTS  TO  PLEADINGS   (Civil  Code)    5369,  5370 

AHALYBIS  (Political  Code)    43-    48 

"        (Civil    Code) 5426 

ANALYSIS,  SOILS  (Political  Code)    76-    79 


CHAPTER  161. 

ANIMALS,  DOMESTIC;  OFFENSES  CONCERNING.    6280-6242.  ' 

ARTICLE  L    Malicious  Injtjby  aot>  Cbtjklty  to.    6280-6284. 

ARTICLE  2.    PDMrrrmo  Cebtaut  Animals  to  Bun  at  Labgb.    6285-6287. 

ARTICLE  a.    Ahimals,   Miscellaneous   Offenses   Concerning.    6288-6242. 


AETICLE  1. 
Malicious  Injury  and  Cruelty  to.    6280-6284. 


Bacnoir. 
6230.  Wanton    or   malicious   injury 
to  animals  or  other  articles 
of  value. 
623L  Same;    trial   and    conviction; 
mitigation   or  justification. 
Cruelty  to  animals. 


Section. 
6288.  Duty   of   law   officer;   lawful 

for   any  person   to   arrest; 

compensation;  penalty. 
6284.  Unlawful  or  malicious  killing 

of  dogs. 

(5090,  5091)  (3869)  (4408,  4420)  (3733,  3738)  (186, 
191)  Wanton  or  malicious  injury  to  animals  or  other  articles 
tf  value. — Any  person,  who  unlawfully,  wantonly,  or  mali- 
ciously kills,  disables,  disfigures,  destroys,  or  injures  any  ani- 
mal, or  article  or  commodity  of  value,  the  property  of  another, 
must,  on  conviction,  be  fined  not  less  than  twice  the  value  of 
the  injury  or  damage  to  the  owner  of  the  property,  nor  more 
than  five  hundred  dollars,  and  may  also  be  imprisoned  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county,  for  not 
more  than  six  months ;  and  so  much  of  the  fine  as  may  be  neces- 
sary to  repair  the  injury  or  loss  shall  go  to  the  party  injured. 
(Form  71  [59].) 

Origin  of  statute. — Toulmin's  Digest,  p.  282.  (Aikin's  Digest,  p.  113,  §  78; 
Osy'i  Digest,  p.  417,  f  9  5-7;  Feb.  3, 1877,  p.  136,  I  f  1,  2;  Dec.  12,  1892,  p.  183.) 
By  statute  in  this  state,  offenses  of  the  same  nature  belonging  to  the  same  f am- 
fly  of  crime,  their  mode  of  trial  and  nature  of  punishment  being  the  same,  may 
be  joined  in  separate  counts  though  punishable  in  different  degrees  of  severity. 
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—Thomas  v.  State,  111  Ala.  51  (20  So.  617).  Malice  towards  owner  essential 
ingredient;  else  mere  trespass. — Northcot's  case,  43  Ala.  330;  Hobson's  ease, 
44  Ala.  880.  Malice  inferred  from  instrument  used,  and  circumstances  attend- 
ing injury  inflicted,  etc.— lb.  380;  Hill's  case,  48  Ala.  335.  Malice  to  son  of 
owner  not  sufficient. — Northcot's  case,  lb.  330.  Indictment  must  allege  name 
of  owner,  or  that  it  is  unknown. — Pierce's  case,  7  Ala.  728/  Value  need  not 
be  averred.— Caldwell's  case,  49  Ala.  34.  Alleging  injury  of  two  animals 
conjointly,  proof  must  show  that  both  were  injured  at  same  time;  but  other- 
wise, if  charged  in  different  counts  or  disjunctively  in  same  count. — Burgess's 
case,  44  Ala.  190;  Thomas's  case,  111  Ala.  51  (20  So.  617).  When  injury  to 
two  mules,  caused  by  two  shots  fired  about  three  minutes  apart,  election  not 
required. — Busby's  case,  77  Ala.  66.  The  offenses  denounced  by  this 
section  and  8  6288  (5093)  of  the  Code,  may  be  joined;  the  rule 
against  the  joinder  of  offenses  in  different  counts  when  punish- 
ment is  not  the  same  does  not  apply  to  misdemeanors. — 8wanson 
v.  State,  120  Ala.  376  (25  So.  213);  Wooster  v.  State,  55  Ala.  217. 
Evidence  circumstantial  tending  to  show  conspiracy  sufficient  to  connect 
defendant  with  the  offense. — Howser  v.  State,  117  Ala.  176  (23  So.  681). 
Evidence  to  show  defendant  was  not  present  at  time  of  crime. — Batliff  v. 
State,  122  Ala.  104  (26  So.  123).  Declarations  of  defendant  in  the  nature  of 
confessions  and  also  in  the  nature  of  inculpatory  declarations  admissible  in 
evidence.— Meadows  v.  State,  136  Ala.  67  (34  So.  183).  An  indictment  charg- 
ing killing  of  two  mules  not  supported  by  evidence  of  shooting  one  mule  at 
one  time  and  shooting  another  mule  at  a  different  time  and  place. — Meadows 
v.  State,  136  Ala.  67  (34  So.  183).  Habit  of  ox  which  was  injured  of  breaking 
into  field,  not  admissible. — Mims  v.  State,  141  Ala.  93  (37  So.  354).  Indictment 
must  allege  value  of  the  injury  to  the  animal  killed  or  disabled. — Dunklin  v. 
State,  134  Ala.  195  (32  So.  666).  Malice  not  necessary. — Johnson's  case,  37 
Ala.  457;  Thompson's  case,  67  Ala.  106;  Tatum's  case,  66  Ala.  465.  Trespass 
to  pursue  and  kill  with  dog  animals  in  one's  own  field. — Thompson's  case,  67 
Ala.  106.  Specific  intent  to  kill,  disable,  or  injure,  unnecessary;  sufficient  if 
done  unlawfully  or  wantonly. — Tatum's  case,  66  Ala.  465.  Indictment  may 
aver  ownership  of  property  in  different  persons  or  names  in  different  counts; 
when  prosecutor  put  to  an  election. — Bass's  case,  63  Ala.  108.  Value  of  animal 
killed  no  bearing  on  question  of  guilt  vel  non. — Ashworth's  case,  63  Ala.  120. 
When  an  indictment  should  aver  value  of  property  injured. — Garner's  case,  8 
Port.  447.  A  witness  having  testified  as  to  shooting  on  one  day,  and  then  on 
another,  the  prosecution  is  not  limited  to  the  first  shooting,  but  may  elect  to 
proceed  for.  the  second.— Jackson 's  case.  95  Ala.  17  (10  So.  657).  A  tender 
of  full  compensation  for  injury  to  animal,  made  before  prosecution  com- 
menced, is  a  bar. — Roe's  case,  82  Ala.  68  (3  So.  2). 

6231.  (5092)  (3871)  (4411)  Same;  trial  and  conviction; 
mitigation  or  justification.— Upon  the  trial,  the  defendant  may 
prove  in  mitigation  or  justification,  as  the  jury  may  determine, 
that,  at  the  time  of  the  injury,  the  animal  killed  or  injured  was 
trespassing  upon  a  growing  crop,  inclosed  by  a  lawful  fence,  or 
cultivated  without  a  fence  where  stock  laws  prevail;  and  no 
conviction  must  be  had,  if  it  is  shown  that,  before  the  com- 
mencement of  the  prosecution,  compensation  for  the  injury 
was  made  or  tendered  to  the  owner. 

(Feb.  3,  1877,  p.  136,  §  3.)  Evidence  in  mitigation  or  justification  of  kill- 
ing; also  evidence  of  the  establishment  of  stock  law  districts,  etc. — Prince  v. 
State,  140  Ala.  158  (37  So.  171).  Where  defendant  was  a  tenant,  evidence 
that  his  landlord  instructed  him  to  kill  stock  no  defense. — Prince  v.  State,  140 
Ala.  158  (37  So.  171).  Where  defendant  is  charged  with  killing  three  cows 
and  the  evidence  showed  that  he  killed  two  of  them  at  one  time  and  then  and 
there  followed  the  other  and  in  about  fifteen  minutes  thereafter  killed  her, 
held  that  it  would  support  a  conviction. — Prince  v.  State,  140  Ala.  158    (37 
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So.  171).  Name  of  prosecutor  need  not  appear  on  indictment,  nor  the  record 
show  that  complaint  was  made  by  owner;  yet,  on  motion  and  proof  quashed 
if  not  shown  that  was  found  on  necessary  complaint. — Ash  worth 'a  case,  63 
Ala.  120.  Judgment  rendered  for  whole  amount  of  fine,  in  favor  of  state  for 
use  of  county  as  in  other  cases. — Bass's  case,  68  Ala.  108.  Justification  under 
Terbal  license;  if  language  ambiguous,  left  Ho  jury  to  determine  meaning  of 
authority  or  license  from  owner  to  kill,  etc. — Ash  worth's  case,  68  Ala.  180. 
Tender  of  compensation  for  the  damage,  what  necessary. — lb.;  Boe's  case,  82 
Ala.  68  (3  So.  2).  What  necessary  to  be  shown  as  a  defense  on  ground  of 
doing  " damage  to  any  growing  crop." — Thompson's  case,  67  Ala.  106. 

6232.  (5093)  (3872)  Cruelty  to  animals.— Any  person,  who 
overrides,  overdrives,  overloads,  drives  when  overloaded,  tor- 
tures, torments,  deprives  of  necessary  sustenance,  cruelly 
beats,  mutilates,  or  cruelly  kills,  or  causes  or  procures  to  be 
overridden,  overdriven,  driven  when  overloaded,  tortured,  tor- 
mented, deprived  of  necessary  sustenance,  cruelly .  beaten, 
mutilated,  or  cruelly  killed,  any  animal,  and  whoever,  having  - 
the  charge  or  custody  of  such  animal,  either  as  owner  or  other- 
wise, inflicts  unnecessary  cruelty  upon  the  same,  or  fails  to 
provide  the  same  with  proper  food,  drink,  or  protection  from 
the  weather,  or  cruelly  drives  the  same  when  unfit  for  labor, 
most,  on  conviction,  be  fined  not  less  than  ten,  nor  more  than 
one  hundred  dollars;  but  this  section  shall  not  be  construed  as 
prohibiting  the  dehorning  of  cattle.    (Form  6.) 

(Feb.  27,  1883,  p.  187;  Feb.  16,  1895,  p.  697.)  This  section  is  not  intended 
to  punish  an  offense  against  the  owner,  but  purely  to  prevent  cruelty  to 
Animals,  and  to  constitute  the  offense,  the  killing  or  injury  must  be  attended 
with  elements  of  cruelty;  merely  shooting  a  dog  which  produced  death 
instantaneously,  does  not  constitute  the  offense. — Horton  v.  State,  124  Ala. 
80  (27  So.  468).  The  offenses  denounced  by  §  §  6232  (5093)  and  6230  (5091) 
of  the  Code  may  be  joined;  the  rule  against  the  joinder  of  offenses  in  different 
eonots  when  punishment  is  not  the  same  does  not  apply  to  misdemeanors. — 
Swanson.y.  State,  120  Ala.  376  (25  So.  213);  Wooster  v.  State,  55  Ala.  217. 

6233.  (5094)  (3873)  Duty  of  law  officer;  lawful  for  any 
person  to  arrest;  compensation;  penalty.— It  is  the  duty  of 
any  officer  of  the  law,  county  or  municipal,  and  it  is  lawful  for 
any  other  person,  to  arrest  and  take  before  a  justice  of  the 
peace,  any  person  violating  the  provisions  of  the  preceding 
section,  and  shall,  upon  conviction  of  the  person  arrested,  be 
entitled  to  the  sum  of  two  dollars,  which  shall  be  taxed  as  part 
of  the  costs,  and  any  officer  herein  namedj  who  fails  or  neglects 
to  arrest  such  offender,  must,  on  conviction,  be  fined  not  less 
than  ten  dollars. 

(Fib.  27,  1883,  p.  187;  Feb.  17,  1885,  p.  156*.) 

0234.  Unlawful  or  malicious  killing  of  dogs. — Any  person 
who  unlawfully  or  maliciously  kills,  disables,  disfigures,  or 
injures  any  dog  the  property  of  another  without  good  excuse, 
must  on  conviction  be  fined  not  less  than  one  dollar  nor  more 
than  one  hundred  dollars,  and  may  also  be  imprisoned  in  the 
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Permitting  Certain  Animals  to  Bun  at  Large. 

county  jail  or  sentenced  to  hard  labor  for  the  county  for  not 
more  than  six  months. 


ARTICLE  2. 


PEBMnrmo  Certain  Animals  to  Run  at  Laboe.    6285-6287. 


Section. 

6286.  Permitting  rabid  dog  to  ran 

at  large. 
6286.  Permitting  sheep-killing  dogs 

or  hogs  to  run  at  large. 


Section. 
6287.  Failure  to  sequester  horse  or 
other  animal  having  gland- 
ers or  other  fatal  disease. 


6235.  (5357)  Permitting'  rabid  dog  to  run  at  large. — Any 
person,  who  knowingly  and  willfully  allows  any  dog  belong- 
ing to  him,  or  over  which  he  has  control,  and  which  is  rabid,  or 
which  he  has  good  reason  to  believe  has  been  bitten  by  a  rabid 
dog,  to  run  at  large  within  six  months  thereafter,  must,  on  con- 
viction, be  fined  not  less  than  fifty,  nor  more  than  five  hundred 
dollars. 

(Feb.  16,  1805,  p.  696.)  % 

6286.  (5591)  (4171)  (4405)  Permitting  sheep-killing  dogs 
or  hogs  to  run  at  large. — Any  person,  who,  owning  or  having 
in  his  possession,  or  under  his  control,  any  dog  or  hog  known 
to  worry  or  kill  sheep,  domestic  fowls,  or  goats,  who  suffers 
such  dog  or  hog  to  run  at  large,  must,  on  conviction,  be  lined 
not  less  than  five,  nor  more  than  fifty  dollars. 

(Feb.  26,  1881,  p.  49;  Apr.  8,  1878,  p.  134.) 

6237.  (5358)  Failure  to  sequester  horse  or  other  animal 
having  glanders  or  other  fatal  disease. — Any  person,  having 
in  his  possession  a  horse  or  other  animal  afflicted  with  glanders 
or  other  fatal  contagious  or  infectious  disease,  who  fails  to 
keep  such  diseased  horse  or  other  animal  securely  confined  and 
away  from  all  other  animals,  must,  on  conviction,  be  fined  not 
less  than  five  dollars  nor  more  than  fifty  dollars;  and  is  liable 
in  civil  action  for  all  damages  sustained  by  any  person  by 
reason  of  such  failure. 

(Feb.  28,  1887,  p.  95.) 
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AKTICLE  3. 
Animals,  Miscellaneous  Offenses  Concerning.    6288-6242. 


SlCTION. 

6238.  Unlawful  to  buy  or  sell  ani- 

mals  of  the  cow  kind  be- 
tween sunset  and  sunrise. 

6239.  8elHng  or  exchanging  "chok- 

ing" horse  or  mule. 
0240.  Disposing  of  mare  of  jennet 
before  price  for  foaling  is 
paid. 


Section. 

6241.  Marking,  or  altering,  or  de- 
facing brands  of  domestic 
animals  with  intent  to  de- 
fraud. 

6242:  Obtaining  false  and  fraudu- 
lent registration  of  animal. 


6238.  Unlawful  tp  buy  or  sell  animals  of  the  cow  kindoctio, 
between  sunset  and  sunrise. — Any  person,  who  shall  sell  or  buy  JJJ8-^ 
any  cow  or  animal  of  the  cow  kind  between  the  hours  of  sunset  i  and  2. 
and  sunrise  shall  be  guilty  of  a  misdemeanor,  and,  upon  con- 
viction, shall  be  fined  not  less  than  fifty  nor  more  than  five  hun- 
dred dollars,  and  may  also  be  sentenced  to  hard  labor  for  the 
county  for  a  period  not  exceeding  one  year. 

6239.  (4762)  (3839)  Selling  or  exchanging (< choking99  horse  <r.o.o.> 
or  mule. — Any  person,  by  himself  or  another,  or  as  agent  for 
another,  who  shall  knowingly  sell  or  exchange  any  horse  or 
mule  subject  to  the  disease  or  affection  known  as  "choking," 

or  affected  with  glanders,  or  other  fatal  contagious  or  infec- 
tious disease,  must,  on  conviction,  be  fined  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars,  and  may  also  be 
sentenced  to  hard  labor  for  the  county  for  not  less  than  three, 
nor  more  than  six  months;  one-half  of  the  fine  shall  go  to  the 
party  injured.  For  each  conviction  under  this  section  the 
solicitor  shall  be  entitled  to  a  fee  of  fifty  dollars. 

6240.  (4761)  (3838)  (4356)  Disposing  of  mare  or  jennet 
before  price  for  foaling  is  paid.— Any  person  who,  with  a 
knowledge  of  the  lien,  sells,  or  otherwise  disposes  of  any  mare 
or  jennet  before  the  stipulated  price  for  the  service  of  any 
stallion  or  jack,  for  which  a  lien  is  given  by  law,  is  paid,  must, 
on  conviction,  be  fined  not  more  than  one  hundred  dollars. 

(Mar.  6,  1876,  p.  174.) 

6241.  (4749)  (3831)  (4404)  (3732)  (185)  Marking,  or  alter- 
ing, or  defacing  braids  of  domestic  animals  with  intent  to 
defraud — Any  person  who,  with  intent  to  defraud,  marks  or 
brands  any  unmarked  horse,  mule,  cow,  hog,  sheep,  goat,  or 
other  domestic  animal,  the  property  of  another,  or  alters  or 
defaces  the  mark  or  brand  of  such  animal,  must,  on  conviction, 
be  punished  as  if  he  had  stolen  it.     (Form  5  [5] .) 

Oaee  punishable  by'  thirty-nine  lathes  well  laid  on  or  by  standing  in  the 
piBory  two  hours. — Toulmin's  Digest,  p.  209,  5  23;  p.  101.     (Aikin's  Digest, 
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p.  108,  |  S  41,  42;  Clay's  Digest,  pp.  420,  421,  S  8  27,  28.)  Belongs  to  same 
family  of  crimes  as  larceny.— Howard  v.  State,  108  Ala.  571  (18  So.  813).  Two 
distinct  felonies  charged  in  same  count.— Howard  v.  State,  108  Ala.  571  (18 
So.  813).  The  offense  may  be  joined  in  separate  counts  with  larceny  of  the 
same  property.— Barnes's  case,  103  Ala.  44  (15  So.  901);  Howard's  ease,  108 
Ala.  571  (18  So.  813).  That  the  defendant  honestly  believed  the  property 
marked  was  his  own  property  is  a  defense. — lb.  There  cannot  be  two  con- 
victions on  one  triaL— Howard's  case,  108  Ala.  571  (18  So.  813).  - 

6242.  (4750)  Obtaining  false  and  fraudulent  registration  of 
animal. — Any  person  who,  by  any  false  representation,  obtains 
from  any  person,  club,  association,  society,  or  company  who 
edits,  keeps,  or  publishes  any  stud-book,  herd  register,  or 
record  of  the  breeding  of  horses,  cattle,  sheep,  swine,  or  goats, 
registration  of  any  animal  in  such  stud-book,  herd  register,  or 
record,  must,  on  conviction,  be  fined  not  less  than  fifty  dollars 
nor  more  than  five  hundred  dollars;  and  upon  any  subsequent 
conviction  for  such  offense,  must  be  sentenced  to  hard  labor  for 
the  county  for  not  more  than  three  months. 

(Feb.  10,  1887,  p.  125.)    . 
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CHAPTER  162. 

APPEAL  AND  WRIT  OF   ERROR.    6243-6286. 

ARTICLE  1.    Appeal.    6248-0257. 

ARTICLE  2.    Writ  of  Error.    6269-6268. 

AETICLE  8.    Consideration;  Affirmance;  Reversal.    6264-6266. 


AETICLE  1. 


Appeal.    6248-6257. 


6EOTI01C. 

0318.  Questions  of  law  reserved  by 
defendant,  by  bill  of  excep- 
tions. 

(844.  Defendant  may  appeal  from 
judgment  of  conviction. 

6246.  Appeal     in     habeas     corpus 


0246.  Appeal  by  state  when  statute 

declared  unconstitutional. 
0217.  Limitation   of  appeals. 
0348.  Bills  of  exception. 

0249.  In  ease  of  felony,  judgment 

rendered  and  execution  sus- 
pended pending  appeal. 

0250.  In     case      of      misdemeanor 

judgment    rendered,    execu- 
tion thereof  suspended  and 


Section. 

defendant  bailed  or  held  in 
custody. 

6251.  Defendant  may  confess  judg- 
ment for  fine  and  costs  with 
stay  of  execution,  etc. 

6252.  Effect  of  undertaking  whan 
appeal  not  sustained. 

6258.  Effect  when  appeal  sustained. 

6264.  Proceedings  on  forfeited  un- 
dertaking. 

6265.  Transcript  on  appeal;  when 
made  out  and  forwarded. 

6256.  What  transcript  need  not  con- 
tain. 

6257.  Defendant  may  dismiss  his 
appeal  in  trial  court;  ex- 
ception. 

(4312)  (4508)  (4978)  (4302)  (751)   Questions  of  law 
reserved  by  defendant,  by  bill  of  exceptions.— Any  question  of 
law  arising  in  any  of  the  proceedings  in  a  criminal  case,  tried 
in  the  circuit  or  city  court,  may  be  reserved  by  the  defendant, 
but  not  by  the  state,  except  as  otherwise  provided  in  this  chap- 
ter, for  the  consideration  of  the  supreme  court;  and  if  the 
question  does  not  distinctly  appear  on  the  record,  it  must  be 
reserved  by  bill  of  exceptions,  duly  taken  and  signed  by  the 
presiding  judge,  as  in  civil  cases;  but  it  is  not  necessary  to 
reserve  an  exception  to  the  giving  or  refusal  of  a  special  charge 
asked  in  writing,  nor  to  the  ruling  of  the  court  upon  a  demur- 
rer to  an  indictment  or  other  pleading,  nor  to  any  ruling  or 
action  of  the  court  which  is  required  to  appear  of  record;  but 
in  every  such  case  an  exception  is  presumed  on  appeal. 

See  Toalmin's  Digest,  pp.  480  et  seq.  for  original  statute.  (Dec.  17,  1894, 
p.  126.)  Common  law  writ  of  error  and  statutory  appeal  compared,  contrasted; 
history  of  proceeding  in  this  state,  see  Ex  parte  Knight,  61  Ala.  482.  (Note. — 
The  commissioner  desires  to  call  special  attention  to  the  above  case  of  Ex 
parte    Knight.      It     is     the     fullest,     most     learned,     and     lucid     exposi- 
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Appeal, 
tion   of  the  writ   of  error  and  statutory  appeal  ever  written.)     Granting 
time  to  prepare  bill  of  exceptions  does  not  prevent  discharge  of  defendant  be- 
cause of  unauthorized  detention. — fcx  parte  Goucher,  103  Ala.  305  (15  So.  601). 
Bulings  on  charges  requested  in  criminal  eases  may  be  reviewed  on  appeal, 
though  no  exceptions  reserved  to  the  rulings  of  the  court  and  no  assignments 
of  error  thereto.— Feagin  v.  State,  139  Ala.  107  (36  So.  18),  overruling  Smith  ▼. 
State,  130  Ala.  95  (30  So.  432);  Williams  v.  State,  130  Ala.  107  (30  So.  484). 
Befusal  to  allow  defendant  to  ask  additional  questions  to  a  juror  to  test  hit 
competency  is  not  matter  of  exceptions. — Lundy  v.  State,  91  Ala.  100  (9  So. 
189).    Befusal  to  allow  amendments  of  pleas  must  be  excepted  to. — Bright  v. 
State,  76  Ala.  96.    Exceptions  most  not  be  general;  specific  objections  must 
be  pointed  out. — Cohen's  case,  50  Ala.  108;  Irvin's  case,  lb.  181;  Gray's  case, 
63  Ala.  69;  Hardin's  case,  lb.  39;  McGehee's  case,  52  Ala.  224;  Farley's  case, 
72  Ala.  170;  Wood's  case,  76  Ala.  35;  Dickey's  case,  68  Ala.  508;  Williams's 
case,  68  Ala.  551.    And  point  of  objection  must  appear  to  have  been  subject 
of  exception  when  made. — Beynolds's  case,  68  Ala.  502.    Exception  to  charge 
of  court  must  be  taken  before  jury  leave  the  bar. — Beynolds's  case,  supra. 
Certainty  requisite  in  setting  out  matter  of  exception.— Boswell's  case,  63 
Ala.  307;  Strawbridge 's  case,  48  Ala.  308;  Ex  parte  Mayfield,  63  Ala.  203; 
Burns 's  case,  49  Ala.  370.    Exception  induced  by  party  excepting,  not  allowed. 
—Leonard's  case,  66  Ala.  461;  Shelton's  case,  73  Ala.  5.    Bill  of  exceptions 
not  necessary,  when  error  affirmatively  appears  of  record. — Foster's  case,  89 
Ala.  229;  Ex  parte  Knight,  61  Ala.  483.    Error  without  injury,  no  ground  of 
exception  or  complaint. — Taylor's  case,  48  Ala.  157;  Blevins's  case,  68  Ala. 
92;  Edwards's  case,  49  Ala.  334;  Childs's  case,  52  Ala.  14.     When  rule  of 
"error  without  injury"  does  not  apply. — Williams's  case,  47  Ala.  659;  Car- 
son's case,  50  Ala.  135.     When  not  applied  in  murder. — Mitchell's  case,  60 
Ala.  26.    Contents  of  bill  of  exceptions;  what  sufficient  recitals;  should  not 
be  too  voluminous;  only  material  matters  to  be  stated. — Smith's  case,  68  Ala. 
429.    Bill  construed  most  strongly  against  exceptor.— Powell's  case,  25  Ala. 
21.    See  Leyman's  case,  47  Ala.  686.    When  there  is  conflict  between  judg- 
ment entry  and  bill  of  exceptions,  latter  will  control. — Beynolds's  case,  68  Ala. 
502.    Judge  not  bound  to  sign  bill,  unless  matter  wherein  court  is  supposed 
to  err  is  made  intelligible. — Strawbridge 's  case,  48  Ala.  308;  Ex  parte  May- 
field,  63  Ala.  203.    Motion  to  establish  bill  of  exceptions.— Judge's  case,  58 
Ala.  402.    See  Ex  parte  Mayfield,  63  Ala.  203.    Solicitor  alone  can  consent  to 
signing  after  adjournment  of  court. — Ex  parte  Mayfield,  63  Ala.  203.    Bill  of 
exceptions  taken  on  20th  of  July,  1871,  and  signed  18th  of  following  December 
in  vacation,  under  agreement,  etc.,  is  valid. — Stephens's  case,  47  Ala.  696. 
Must  affirmatively  appear  to  have  been  signed  in  time  prescribed. — lb.    Where 
court  adjourned  at  midnight,  Saturday,  bill  signed  next  morning  not  con- 
sidered part  of  record;  when  taken  and  signed  as  required  by  law,  becomes 
part  of  the  record.— Williams 's  case,  47  Ala.  659;  Bryant's  case,  36  Ala.  270. 
Mandamus  to  compel  signing.— Etheridge  v.  Hall,  7  Port.  47;  Ex  parte  Huck- 
abee,  71  Ala.  4£7.    General  charge  of  the  court;  power  of  court  to  state  evi- 
dence.— Tid well's  case,  70  Ala.  33.   How  should  present  the  case. — lb.     Requi- 
sites of  general  charge. — Martin's  case,  47  Ala.  564;  Judge's  case,  58  Ala.  407; 
Evans 's  case,  62  Ala.  6;  Woodbury's  case,  69  Ala.  242;  Jackson's  case,  lb. 
250.    May  read  extracts  from  reported  decisions. — Holley's  case,  75  Ala.  14. 
If  separable  into  two  disconnected  propositions,  when  erroneous. — Martin's 
case,  47  Ala.  564.    Should  charge  on  different  aspects  of  the  case. — Smith's 
case,  68  Ala.  424.    Should  not  need  explanation. — Wicks 's  case,  44  Ala.  308. 
Nor  be  upon  irrelevant  evidence. — DePhue's  case,  lb.  32.    May  state  a  con- 
flict in  evidence. — Charles's  case,  49  Ala.  332.     May  charge  as  to  the  evil 
consequences  of  the  offense. — Weed's  case,  55  Ala.  13;  Shorter 's  case,  63  Ala. 
130.    Charge  on  the  effect  of  the  evidence,  to  convict  or  acquit;  cannot  be 
given  ex  mero  motu. — Edgar's  case,  43  Ala.  312;  Beasley's  case,  50  Ala.  149; 
Foster's  case,  47  Ala.  643.    See  Davidson's  case,  63  Ala.  432.    Nor  if  there  is 
any  material  conflict  in  the  evidence. — Allman  v.  Gann,  29  Ala.  240;    Wil- 
liams's case,  47  Ala.  659;  Sanders's  case,  58  Ala.  371.    Nor  when  the  evidence 
is  circumstantial,  or  any  material  fact  is  to  be  inferred,  and  not  a  legal  pre- 
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imnption  from  it. — Perkins's  ease,  50  Ala.  154;  Sims's  case,  43  Ala;  33; 
Soltzner's  ease,  lb.  24;  Ward's  case,  37  Ala.  158;  Morgan's  case,  33  Ala.  413; 
Easterling's  ease,  30  Ala.  46;  Oliver's  ease,  17  Ala.  587;  Weil's  ease,  52  Ala. 
19.  Nor  where  the  evidence  only  tends  to  prove  the  case. — Garter's  case,  44 
Ala.  29.  When  should  give  such  charge  for  defendant. — Green's  case,  68  Ala.  • 
539.  When  for  the  state. — Mclnnis's  case,  51  Ala.  23.  Charges  asked  by 
parties;  if  the  charge  states  correct  law,  and  is  not  abstract,  it  must  be  given. 
—Carson's  ease,  50  Ala.  135;  Williams's  case,  47  Ala.  659;  Eiland's  case,  52 
Ala.  322;  Edgar's  case,  43  Ala.  45.  Must  be  given  or  refused  without  qualifi- 
cation.— Edgar's  case,  43  Ala.  45;  Eiland's  case,  52  Ala;  322;  Clifton's  case, 

73  Ala.  473;  Rice's  case,  47  Ala.  38.  If  it  requires  explanation  to  prevent 
misleading,  may  be  refused. — Dotson's  case,  62  Ala.  141;  Farrish's  case,  63 
Ala.  164;  Duval's  ease,  lb.  12.  But  the  statute  does  not  deprive  the  court  of 
the  right  to  simplify  or  explain  charges  tending  to  mislead  the  jury. — Morris 's 
ease,  25  Ala.  57;  Eiland's  case,  52  Ala.  322;  Turbeville's  case,  40  Ala.  715; 
Hogg's  case,  52  Ala.  2.  If  charge  merely  tends  to  mislead,  party  objecting 
should  ask  explanatory  charges. — Evans's  case,  62  Ala.  6;  Eiland's  case,  52  • 
Ala.  322;  Diggs's  case,  49  Ala.  311;  Scully's  case,  39  Ala.  240;  Wills 's  case, 

74  Ala.  21;  Williams's -case,  lb.  ,18.     Charges  to  be  construed  in  connection 
with  the  general  charge  and  other  charges  given.— Cunningham 's  case,  73 
Ala,  51;  Scott's  case,  37  Ala.  117.    Statute  applies  only  to  written  charges. — 
Warren's  case,  46  Ala.  549;  Jacobson's  case,  55  Ala.  151;  Richardson's  case, 
54  Ala.  158.    Record  need  not  show  charges  indorsed  "given"  or  "refused;" 
when  presumed. — Allen's  case,  74  Ala.  557.     When  charge  presumed  *to  have 
been  in  writing;  when  made  part  of  record;  when  not. — Little's  case,  58  Ala. 
265.    Formerly,  where  there  was,  by  bill  of  exceptions,  no  question  of  law 
reserved  for  review,  appeal  was  dismissed. — Howell's  ease,  110  Ala.  23  (20  9o. 
449);  Bond's  ease,  103  Ala.  90  (15  So.  893).    Judgment  as  follows:    V* Guilty, 
fined  $50.00,  judgment  confessed,"  will  not  support  appeal. — Wright's  ease, 
103  Ala.  95  (15  So.  506);  Jftchol's  case,  100  Ala.  23  (14  So.  539).    Defendant, 
eannot  be  discharged  on  habeas  corpus  because  transcript  for  appeal  is  not 
filed,  before  time  has  expired  for  signing  bill  of  exceptions.— -Ex  parte  Cam- 
eron, 81  Ala.  87  (1  So.  20).      If  question  does  not  distinctly  appear  of  record, 
it  must  be  reserved  by  bill  of  exceptions. — Boiling's  case,  78  Ala.  469.    Bill 
of  exceptions  is  not  part  of  record,  and  parts  of  record  shown  by  it  alone  will 
sot  be  reviewed. — Diggs's  ease,  77  Ala.  68.     Rulings  on  demurrer  cannot  be 
shown  by  bill  of  exceptions  only.— Powell's  case,  89  Ala.  172   (8  So.  10&). 
Appellate  court  will  not  correct  error  in  sentence,  even  by  agreement  or  con- 
sent—Harrington's  ease,  87  Ala.  1   (5  So.  831);  Zaner's  case,  90  Ala.  .657 
(8  8o.  698).     Sentence  for  longer  time  than  allowed  by  law  for  costs  will  be 
corrected  on  appeal— Johnson 's  case,  94  Ala.  35  (10  So.  667).    Original  papers 
sot  sent  up  by  order  of  judge  will  not  be  considered  on  appeal — Gardner's  ease, 

96  Ala,  12  (11  So.  402).  Judgment  entry,  when  controls  bills  of  exceptions. — 
Childs's  ease,  97  Ala.  49  (12  So.  441).  Conviction  without  plea  is  erroneous — 
record  must  affirmatively  show  plea. — Childs's  case,  97  Ala.  49  (12  So.  441); 
Bowen's  ease,  98  Ala.  83  (12  So.  808);  Jackson's  case,  91  Ala.  55  (8  So.  773). 
Presumptions  are  indulged  in  favor  of  lower  court's  rulings.— Ryan 's  case,  100 
Ala.  105  (14  So.  766);  Jackson's  case,  97  Ala.  65  (12  So.  243);  Garrett's  case, 

97  Ate.  18  (14  So.  327).  Motion  in* arrest  of  judgment  founded  on  bill  of 
exceptions  only  ,*vill  not  be  reviewed. — Walker's  case,  91  Ala.  76  (9  So.  87 X 
Errors  as  to  costs  only  will  be  corrected  on  appeal. — Bazell's  case,  89  Ala.  i4 
(8  So.  22).  Defective  transcripts  may  be  disallowed. — Foster's  case,  88  Ala. 
182  (7  So.  185).  Wlere  the  lower  court  tries  the  facts,  its  finding  thereon  will 
sot  be  revised  on  appeal.— Wynn 's  case,  87  Ala.  137  (6  So.  391);  Boyd's  case, 
88  Ala.  170  (7  So.  268).  But  if  evidence  is  without  conflict,  it  may. — Giles's 
case,  88  Ala.  230  (7  So.  271).  What  orders  of  the  court  in  the  trial  of  felonies 
must  appear  of  record,  and  what  not. — Washington's  case,  81  Ala.  35  (1  So. 
18).  Refusal  of  motion  for  new  trial  not  revisable  on  appeal. — Johnson's 
ease,  87  Ala.  39  (6  So.  400);  Cooper's  case,  88  Ala.  107  (7  So.  47);  Daniel's 
ctss,  88  Ala.  220  (7  So.  337);  Jolly's  case,  94  Ala.  19  (10  So.  606);  Reeves's 
esse,  95  Ala,  31    (11  So.  158);  Hawthorn's  case,  100  Ala.  26  (14  So.  768); 
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Knight's  ease,  103  Ala.  48  (16  So.  7);  Lowry's  ease,  lb.  50  (15  So.  641); 
Jones '8  case,  104  Ala.  30  (16  So.  135).  Application  for  continuance  not  revis- 
able  on  appeal,  unless  gross  abuse. — Davis's  case,  92  Ala.  20  (9  So.  616).  Ob- 
jections to  indictment  for  misnomer  or  like  cannot  be  considered  for  first  time 
on  appeal—Welsh's  case,  96  Ala.  92  (11  So.  450). 

6244.  (4313)  Defendant  may  appeal  from  judgment  of  con- 
viction.— Any  person  convicted  of  a  criminal  offense  in  the 
circuit  court,  or  other  court  from  which  an  appeal  lies  directly 
to  the  supreme  court,  may  appeal  from  the  judgment  of  convic- 
tion to  the  supreme  court. 

Does  not  lie  until  after  final  judgment  on  verdict;  dismissed  if  prematurely 
taken. — Gore's  case,  58  Ala.  391;  Lee's  case,  52  Ala.  321;  Thomason's  ease,  70 
Ala.  20.  See  Beece's  case,  Minor,  266;  Harkins's  case,  6  Ala.  57.  Nor  will 
appeal  lie  while  motion  for  new  trial  pending. — Overton's  case,  60  Ala.  78. 
Nor  from  order  holding  accused  to  answer  an  indictment. — May's  case,  55  Ala. 
164.  Nor  when  defendant  escaped;  proceedings  in  such  case. — Warwick's 
case,  73  Ala.  486  (overruling  Parsons 's  ease,  22  Ala.  50).  All  legitimate  pre- 
sumptions indulged  in  favor  of  primary  court. — Ghilds's  case,  58  Ala.  349; 
Mack's  case,  63  Ala.  138;  Green's  case,  73  Ala.  26.  When  case  stricken  from 
docket  of  supreme  court  for  want  of  jurisdiction. — Brigman's  case,  46  Ala.  72. 
When  decisions  of  United  States  supreme  court  binding. — Green's  case,  73 
Ala.  26.  Void  judgment  will  not  support  an  appeal — Howell's  case,  110  Ala. 
23  (20  So.  449);  Bond's  case,  103  Ala.  90  (15  So.  893);  Wright's  case,  103  Ala. 
95  (15  So.  506);  Nichol's  case,  100  Ala.  23  (14  So.  539).  Formerly,  when 
no  question  of  law  had  been  reserved,  revision  of  judgment  could  be  obtained 
only  by  writ  of  error. — Ex  parte  Knight,  61  Ala.  382;  Taylor's  case,  112  Ala. 
69  (20  So.  849).  An  appeal  does  not  lie  from  a  mere  order  sentencing  the 
-  defendant. to  death.— Allen  v.  State,  141  Ala.  35  (37  So.  393). 

6245.  (4314)  Appeal  in  habeas  corpus  cases.— Any  party 
aggrieved  by  the  judgment  on  the  trial  of  a  habeas  corpus  may 
appeal  to  the  supreme  court;  and  when,  on  habeas  corpus,  any 
person  held  in  custody  under  a  charge  or  conviction  for  crime, 
or  for  extradition  as  a  fugitive  from  justice  of  another 
state,  is  discharged  from  such  custody;  or  when  any  person 
held  in  custody  under  an  indictment  by  a  grand  jury  charging 
him  with  a  capital  offense  is  admitted  to  bail,  the  solicitor  or 
other  prosecuting  officer  of  attorney  may  take  an  appeal  in 
behalf  of  the  state  to  the  supreme  court;  and  in  such  cases  the 
judgment  must  be  suspended  pending  the  appeal;  but,  except 
in  capital  cases,  the  party  may  give  bail,  with  sufficient  sure- 
ties, conditioned  that  he  will  appear  before  such  court  or  officer 
as  may  be  prescribed  by  the  judge  or  chancellor,  and  abide  the 
judgment  rendered.  When  an  appeal  is  taken  under  this  sec- 
tion, the  clerk  of  the  court  in  which  the  record  of  the  judgment 
appealed  from  may  be,  must  transmit  without  delay  a  tran- 
script of  the  record  and  certificate  of  appeal  to  the  supreme 
court. 

Statute  does  not  authorize  appeal  by  members  of  the  Alabama  National 
Guard  from  a  judgment  discharging  on  habeas  corpus  for  violation  of  military 
laws.— Burr  v.  Foster,  132  Ala.  41  (31  So.  495).  Statute  does  not  apply  to 
cases  where  petitioner  was  committed  to  jail  by  committing  magistrate   on 
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affidavit  and  warrant  charging  him  with  murder. — State  v.  Berkstresser,  137 
Ala.  109  (34  So.  686).  There  must  be  a  certificate  of  appeal  or  verified  peti- 
tions to  support  an  appeal — Ex  parte  Butledge,  118  Ala.  651  (24  So.  1004). 
Writ  ot  error  can  only  be  awarded  on  a  judgment  and  for  some  error  apparent 
oa  the  record;  denying  prayer  for  discharge  or  discharging  on  habeas  corpus 
isaot  such  judgment;  this  can  only  be  reviewed  on  appeal. — Ex  parte  Smother- 
man,  140  Ala.  168  (37  So.  376).  This  section  is  constitutional,  though  inserted 
by  the  Code  commissioner  and  not  predicated  upon  a  statute. — Towery  v. 
8ttte,  143  Ala.  59  (39  So.  310).  Bight  of  appeal  in  habeas  corpus  where 
prisoner  is  held  under  extradition  proceedings. — Barriere  v.  State,  142  Ala. 
72  (39  8o.  55).  Where  right  of  appeal  is  given  it  is  usually  the  exclusive 
remedy.— Ex  parte  Bettis,  142  Ala.  68  (37  So.  640).  Bight  of  city  or  town 
to  appeal  from  habeas  corpus  proceedings. — Town  of  Elba  v.  Bhodes,  142  Ala. 
689  (38  So.  807).  Order  setting  aside  former  order  allowing  the  bill  under 
petition  or  habeas  corpus  will  •  not  support  appeal. — Carwile  v.  State,  39 
Bo.  1024. 

6246.  (4315)  (4515)  Appeal  by  state  when  statute  declared 
unconstitutional — In  all  criminal  cases  when  the  act  of  the 
legislature  tinder  which  the  indictment  or  information  is  pre- 
ferred is  held  to  be  unconstitutional,  the  solicitor  may  take  an 
appeal  in  behalf  of  the  state  to  the  supreme  court,  which  appeal 
shall  be  certified  as  other  appeals  in  criminal  cases;  and  the 
clerk  must  transmit  without  delay  a  transcript  of  the  record 
and  certificate  of  appeal  to  the  supreme  court. 

(Dee.  8,  1880,  p.  65.)  An  indictment  is  an  accusation  by  a  grand  jury; 
an  information  is  an  accusation  of  crime  made  by  an  authorized  public  officer. 
— 8tate  v.  Hewlett,  124  Ala.  471  (27  So.  18).  Appeal  does  not  lie  from  police 
tad  justice's  court;  appeal  must  be  taken  by  solicitor. — State  v.  Hewlett,  124 
Ala.  471  (27  So.  18).  Declaring  the  charter  of  a  municipal  corporation  uncon- 
stitutional does  not  authorize  'an  appeal  by  the  state;  it  is  only  an  act  of  the 
legislature  under  which  the  indictment  or  information  is  preferred  that  author- 
ins  it— Harold  v.  State,  128  Ala.  39  (29  So.  592).  Supreme  court  limited  to 
consideration  and  decision  of  constitutionality  of  statute. — State  v.  Street, 
117  Ala.  203  (23  So.  807).  Bauerman's  case,  72  Ala.  252;  Leach's  case,  75 
Ala.  36;  Agee's  ease,  83  Ala.  110  (3  So.  856);  Harrub's  case,  95  Ala.  176  (10 
8o.  752).  Statute  does  not  warrant  an  appeal  by  the  state  from  a  judgment 
in  a  criminal  case  which  holds  that  the  act  creating  the  court  in  which  prosecu- 
tion is  Instituted  to  be  unconstitutional. — State  v.  Morris,  39  So.  589. 

6247.  (4316)  Limitation  of  appeals.— Appeals  under  this 
chapter,  when  taken  from  a  judgment  of  conviction  for  an 
offense,  must  be  taken  within  one  year,  and  in  all  other  cases 
within  thirty  days,  from  the  rendition  of  the  judgment. 

6248.  (4317)  Bills  of  exception.— The  provisions  of  this 
Code  relating  to  the  time  and  manner  of  taking,  signing,  and 
establishing  bills  of  exceptions  in  civil  causes  apply  to  criminal 
cases,  so  far  as  applicable. 

Ex  parte  Cameron,  81  Ala.  87  (1  So.  20). 

6249.  (4318)  (4511)  (4980)  (4304)  (753)  In  case  of  felony, 
judgment  rendered  and  execution  suspended  pending  appeal — 
When  any  question  of  law  is  reserved  in  case  of  a  felony,  and  it 
shall  be  made  known  to  the  court  that  the  defendant  desires  to 
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take  an  appeal  to  the  supreme  court,  judgment  must  be  ren- 
dered against  the  defendant,  but  the  execution  thereof  must  be 
suspended  pending  the  appeal,  and  the  defendant  held  in 
custody. 

(Mar.  7,  1876,  p.  178.)  Statute  does  not  interfere  with  finality  of  judg- 
ment or  its  validity;  this  does  not  depend  upon  an  affirmance  or  reversal,  the 
statute  prevents  the  enforcement  pending  an  appeal. — Viberg  v.  State,  138  Ala. 
100  (35  So.  53).  Nothing  but  an  order  of  the  court  which  has  imposed  a 
sentence  can  for  any  purpose  suspend  its  execution. — White  v.  State,  134  Ala. 
197  (32  So.  320).  For  a  history  and  a  genesis  of  this  section,  see  White  v.  State, 
134  Ala.  197  (32  So.  320).  Only  the  court  which  renders  a  judgment  or  a  sen- 
tence can  suspend  its  execution. — lb.  Duty  of  clerk  when  sentence  suspended; 
if  point  reserved  is  question  of  law  no  bill  o*f  exceptions  is  necessary;  defend- 
ant cannot  be  discharged  on  habeas  corpus  because  transcript  not  filed. — Ex 
parte  Cameron,  81  Ala.  87  (1  So.  20).  In  the  absence  of  an  order  of  suspen- 
sion, sentence  goes  into  immediate  operation. — Ex  parte  Goucher,  103  Ala.  305 
(15  So.  601).  Two  remedies  available  to  defendant  to  revise  judgment;  one 
by  writ  of  error;  the  other  by  statutory  appeal.  If  as  to  matter  of  law  appar- 
ent of  record,  by  common  law  writ  of  error  which  is  grantable  by  the  supreme 
court  in  term  time  or  by  a  judge  of  the  supreme  court  in  vacation;  if  he  desire 
to  revise  matter  not  appearing  of  record,  that  question  whether'  of  law*  or 
fact,  must  be  presented  by  bill  of  exceptions,  and  the  reservation  most  be 
distinctly  shown. — Ex  parte  Knight,  61  Ala.  482.  What  constitutes  reservation 
of  question  for  consideration  of  appellate  court. — Ex  parte  Knight,  61  Ala.  482. 

6250.  (4319)  (4512)  (4981)  (4305)  (754)  In  case  of  misde- 
meanor judgment  rendered,  execution  thereof  suspended  and 
defendant  bailed  or  held  in  custody.— When  such  question  is 
reserved  in  case  of  a  misdemeanor,  and  it  shall  be  made  known 
to  the  court  that  the  defendant  desires  to  take  an  appeal  to  the 
supreme  court,  judgment  must  be  rendered  on  the  conviction, 
but  the  execution  thereof  must  be  suspended  pending  the 
appeal.  In  such  case  the  defendant  may  give  bail,  with  suffi- 
cient sureties,  conditioned  that  he  will  appear  and  abide  the 
judgment;  and  failing  to  give  such  bail,  he  must  be  committed 
to  jail,  but  may  give  such  bail  at  any  time  pending  the  appeal. 

-  (Mar.  7,  1876,  p.  178.)  Judgments  imposing  hard  labor  for  payment  of 
costs  should  specify  the  amount  of  costs  and  the  number  of  days  to  serve  for 
payment,  but  a  failure  so  to  do  does  not  make  the  judgment  void. — Walker  v. 
State,  58  Ala.  393.  No  appeal  can  be  taken  when  record  shows  no  judgment. — 
Thomason  v.  State,  70  Ala.  20j  What  will  discharge  bail  and  how  pleaded. — 
Williams's  case,  55  Ala.  71. 

6251.  (4320)  Defendant  may  confess  judgment  for  fine  and 
costs  with  stay  of  execution,  etc. — In  the  case  of  a  misde- 
meanor the  defendant  may  confess  judgment,  with  sufficient 
sureties,  for  a  fine  and  costs  as  if  no  appeal  was  taken,  but  exe- 
cution thereon  must  be  suspended  pending  the  appeal;  and  if 
the  judgment  of  conviction  is  reversed  the  confessed  judgment 
is  thereby  vacated;  but  if  the  judgment  of  conviction  is 
affirmed,  or  the  appeal  is  dismissed,  execution  on  such  con- 
fessed judgment  may  issue  at  once.     Such  confession  of  judg- 
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meat  does  not  avoid  the  necessity  for  giving  bail  a6  provided 
in  the  preceding  section. 

Power  of  court  at  subsequent  term  to  sentence  defendant  to  hard  labor 
to  pay  costs;  judgments  imposing  punishment  cannot  be  pronounced  by  piece- 
meal—Ex parte  State,  94  Ala.  431  (10  So.  549).  When  sentence  to  pay  costs 
it  the  rate  of  not  less  than  thirty  cents  each  day  and  not  to  exceed  eight 
months  in  cases  of  misdemeanor. — Ex  parte  State,  94  Ala.  431  (10  So.  549); 
Bark's  case,  71  Ala.  377. 

6252.  (4321)  (4513)  (4982)  (4306)  (755)  Effect  of  under- 
taking  when  appeal  not  sustained.— When  the  defendant  in  a 
case  of  misdemeanor  is  sentenced  to  hard  labor  or  imprisont 
ment  and  gives  bail  perfding  the  appeal,  and  the  judgment  of 
conviction  is  affirmed  or  the  appeal  is  dismissed,  he  is  bound 
by  the  undertaking  of  bail  to  surrender  himself  to  the  sheriff, 
at  the  county  jail,  within  fifteen  days  from  the  date  of  such 
affirmance  or  dismissal ;  and  if  he  shall  fail  to  do  so,  the  sheriff 
must  indorse  the  bail  bond  forfeited  and  a  writ  of  arrest  must 
be  issued  by  the  clerk,  and  if  not  executed  another  must  be 
issued,  and  so  on  until  the  judgment  has  been  executed.  If  the 
defendant  is  taken  on  such  writ,  or  if  he  shall  surrender  him- 
self to  the  sheriff,  the  sentence  must,  without  delay,  be  carried 
out  as  if  no  appeal  had  been  taken. 

6253.  (4322)  Effect  when  appeal  sustained.— When  the 
judgment  of  conviction  is  reversed  and  the  cause  remanded, 
such  undertaking  binds  the  defendant  to  appear  from  term  to 
term  until  discharged  by  law  and  answer  the  charge,  as  in  bail 
before  conviction;  but  the  defendant  is  not  bound  to  appear 
before  the  trial  court  pending  his  appeal. 

6254.  (4323)  (4514)  (4983)  (4307)  (756)  Proceedings  on 
forfeited  undertaking.— When  any  undertaking  of  bail  under 
the  provisions  of  this  article  is  forfeited  by  the  failure  of  the 
defendant  to  surrender  himself  to  the  sheriff,  or  to  appear  and 
answer  the  charge,  according  to  the  terms  and  effect  of  such 
undertaking,  the  same  proceeding  must  be  had  thereon  as  on 
the  forfeiture  of  other  undertakings  of  bail  in  the  circuit  or 
city  court. 

8ee  §  §  6354-6360  (4374-4380)  and  citations  thereto. 

6255.  (4324)  (4510)  (4979)  Transcript  on  appeal;  when 
made  out  and  forwarded. — When  the  execution  of  the  judg- 
ment has  been  suspended  as  provided  in  this  article,  or  when 
an  appeal  is  taken  without  such  suspension,  it  is  the  duty  of  the 
clerk  of  the  court  in  which  the  case  was  tried  to  make  out  a  full 
and  accurate  transcript  of  the  record,  attach  his  certificate 
thereto,  and  transmit  it  to  the  clerk  of  the  supreme  court  within 
twenty  days  thereafter;  but  when  time  is  allowed  for  signing 
a  bill  of  exceptions,  such  transcript  must  be  made  out  and  for- 
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warded  within  twenty  days  from  the  signing  of  such  bill  of 
exceptions,  or,  if  such  bill  is  not  signed  and  filed,  such  tran- 
script must  be  made  out  and  forwarded  within  twenty  days 
after  the  expiration  of  the  time  so  allowed. 

(Mar.  8,  1871,  p.  41,  $  1.)  The  reservation  of  question  of  law,  nor  the 
taking  of  appeal  does  not  per  se  operate  the  suspension  of  a  sentence. — White 
v.  State,  134  Ala.  197  (32  So.  320).  Unless  court  makes  order  suspending  the 
execution  of  a  sentence,  the  appeal  does  not  have  that  effect. — Ex  parte 
Goucher,  103  Ala.  305  (15  So.  601).  This  section  provides  when  clerk  shall 
make  out  and  forward  transcript.— White  v.  State,  134  Ala.  197  (32  So.  320); 
Boiling's  case,  78  Ala.  469;  Ex  parte  Cameron,  81  Ala.  87  (1  So.  20). 
• 

6256.  (4325)  What  transcript  need  not  contain. — Such  tran- 
script need  not  contain  mere  orders  of  continuance,  nor  the 
organization  of  the  grand  jury  which  found  the  indictment, 
nor  the  venire  for  any  grand  or  petit  jury,  nor  the  organization 
of  regular  juries  for  the  week  or  term  at  which  the  case  was 
tried,  unless  some  question  thereon  was  raised  before  the  trial 
court;  but,  in  the  absence  of  any  such  question,  such  proceed- 
ings are,  upon  appeal,  presumed  to  have  been  regular  and 
legal.     . 

Record  on  appeal  for  robbery  must  show  that  the  day  was  set  for  trial  and 
a  special  jury  was  drawn  in  accordance. — Kinnebrew  v.  State,  132  Ala,  8  (31 
So.  567).  These  facts  cannot  be  omitted  from  the  record  under  this  section  of 
the  Code. — Kinnebrew  v.  State,  132  Ala.  8  (31  So.  567).  Transcript  need  not 
show  organization  of  grand  Jury. — Hatch  v.  State,  144  Ala.  50  (40  So.  113). 
The  organization  of  the  jury  will  be  presumed  to  be  correct,  where  it  is 
omitted  from  the  record. — Tipton  v.  State,  140  Ala.  39  (37  So*.  231). 

6257.  (4326)  Defendant  may  dismiss  his  appeal  in  trial 
court;  exception. — At  any  time  before  the  transcript  has  been 
forwarded  to  the  clerk  of  the  supreme  court,  the  defendant 
may  dismiss  his  appeal,  by  filing,  in  the  office  of  the  clerk  of  the 
court  in  which  the  case  was  tried,  a  statement  in  writing  to 
that  effect,  signed  by  himself  or  his  attorney  of  record;  and 
the  clerk  must  enter  the  fact  and  date  of  such  dismissal  upon 
the  margin  of  the  record  of  the  judgment.  If  the  judgment 
has  been  suspended,  such  dismissal  shall  terminate  the  suspen- 
sion and  put  the  judgment  into  operation,  and  the  same  must 
be  executed  in  all  respects  as  if  the  appeal  had  been  dismissed 
by  the  supreme  court.  For  such  costs  as  may  have  accrued 
upon  the  appeal,  the  clerk  may  issue  execution  against  the 
defendant,  in  favor  of  the  state.  If  sentence  of  death  has 
been  pronounced,  such  dismissal  must  be  made  at  least  ten 
days  before  the  day  appointed  for  the  execution  of  the  sen- 
tence. 

When  dismissal  shall  terminate  suspension. — White  v.  State,  134  Ala.  197 
(32  So.  320). 
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Writ  of  Error. 


ARTICLE  2. 
Writ  op  Ebeor.    6258-6203. 


SECTION. 

'  0258.  By  whom  and  when  granted. 
6259.  Transcript,  etc.,  made  out 
and  delivered  to  defendant. 
6860.  Order  granting  writ  entered 
on  minutes;  writ  prose- 
cuted to  return  term,  else 
dismissed. 


Section. 

6261.  Execution    of    sentence    sus- 

pended, etc. 

6262.  In  case  of  misdemeanor,  de- 

fendant bailed. 

6263.  Proceedings  on  forfeiture   of 

undertaking;  writ  of  arrest. 


6258.  (4327)  (4516)  (4984)  By  whom  and  when  granted.— 
A  writ  of  error  on  any  judgment  rendered  in  a  criminal  case 
may  issue  on  an  order  to  that  effect  by  any  one  of  the  judges  of 
the  supreme  court  in  vacation,  or  by  the  supreme  court  in  term 
time,  addressed  to  the  clerk  of  the  court  in  which  the  judgment 
was  rendered;  but  such  writ  must  only  be  granted  on  some 
error  of  law  apparent  on  the  transcript  of  the  record. 

8ee  Toulmin's  Digest,  pp.  480  et  seq.  for  original  statute.  (Clay's  Digest, 
p.  470,  §  2.)  Writ  of  error  can  only  be  awarded  on  a  judgment  and  for  error 
apparent  on  the  record ;  denying  prayer  for  discharge  or  discharging  on  habeas 
corpus  is  not  such  judgment;  this  can  be  reviewed  on  appeal. — Ex  parte 
Smotherman,  140  Ala.  168  (37  So.  376).  Defendant  may  appeal  to  supreme 
eonrt  for  writ  of  error;  when  supreme  court  will  reverse  and  remand  on  writ 
of  error.— Dunklin  v.  State,  134  Ala.  195  (32  So.  666).  Formerly,  when  no 
question  of  law  had  been  reserved,  revision  of  judgment  could  be  obtained 
only  by  writ  of  error. — Ex  parte  Knight,  61  Ala.  382;  Taylor's  case,  112  Ala. 
6*  (20  8o.  848). 

6259.  (4328)  (4517)  (4985)  Transcript,  etc.,  made  out  and 
delivered  to  defendant.— On  the  filing  of  such  order  with  the 
clerk  of  the  court  in  which  the  judgment  was  rendered,  such 
clerk  must  give  the  party  filing  it  a  certificate  of  the  filing 
thereof;  must  make  out  a  writ  of  error,  and  a  transcript  of  the 
record  and  proceedings  had  in  the  cause;  attach  his  certificate, 
and  the  writ  of  error,  to  such  transcript,  and  deliver  the  same, 
on  demand,  to  the  party  suing  out  the  writ,  or  to  his  attorney. 

6260.  (4329)  (4518)  (4986)  Order  granting  writ  entered  on 
minutes;  writ  prosecuted  to  return  term,  else  dismissed. — 
When  a  writ  of  error  is  awarded  by  a  judge  of  the  supreme 
conrt  in  vacation,  such  judge  must  cause  an  entry  of  such  order 
to  be  made  on  the  minutes  of  the  court  at  its  next  term;  and  if 
any  writ  of  error  is  not  prosecuted  to  the  term  to  which  it  is 
returnable,  it  must  be  dismissed,  and  no  writ  of  error  after- 
wards allowed. 

6261.  (4330)  (4519)  (4987)  Execution  of  sentence  sus- 
pended, etc. — If  the  defendant  is  in  the  custody  of  the  sheriff, 
and  the  order  allowing  the  writ  directs  a  stay  of  proceedings 
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on  the  judgment,  the  sheriff  must,  on  being  served  with  the 
clerk's  certificate  that  the  order  has  been  filed,  and  with  a  copy 
of  the  order,  keep  and  detain  the  defendant  in  his  custody, 
without  executing  the  sentence  which  may  have  been  passed 
on  his  conviction,  to  abide  the  judgment  that  may  be  rendered 
•  on  the  writ  of  error. 

6262.  (4331)  (4520)  (4988)  In  case  of  misdemeanor ,  defend- 
ant bailed. — If  the  conviction  is  for  an  offense  which  is  punish- 
able by  a  fine,  or  by  imprisonment  in  the  county  jail,  or  by 
hard  labor  for  the  county,  the  judge  or  court  awarding  the 
writ  must  also  direct  the  clerk  of  the  court  in  which  the  con- 
viction was  had  to  admit  the  defendant  to  bail  in  a  sum  to  be 
prescribed  by  such  judge  or  court,  with  sufficient  sureties,  con- 
ditioned for  his  appearance  at  the  next  term  of  the  court  in 
which  the  conviction  was  had,  to  abide  such  judgment  as  may 
be  rendered  on  the  writ  of  error. 

6263.  (4332)  (4521)  (4989)  Proceedings  on  forfeiture  of 
undertaking;  writ  of  arrest. — If  the  defendant  fails  to  appear 
according  to  the  undertaking,  a  writ  of  arrest  must  be  issued, 
and  the  same  proceedings  be  thereon  had  as  are  prescribed  by 
sections  6252  (4321)  and  6253  (4322);  and  the  same  proceed- 
ings must  be  had  on  the  forfeited  undertaking  as  on  the  for- 
feiture of  other  undertakings  of  bail  in  said  court. 


AETICLE  3. 

Consideration;  Affirmance;  Reversal.    6264-6266. 


Sectiojc. 

6264.  Assignment  or  joinder  of  er- 
ror unnecessary;  duty  of 
court. 


Section. 

6265.  Affirmance  of  judgment. 

6266.  Reversal  of  judgment. 


(,.•.*)  6264.  (4333)  (4509)  (4990)  Assignment  or  joinder  of  error 
unnecessary;  duty  of  court. — In  cases  taken  to  the  supreme 
court  under  the  provisions  of  this  chapter,  no  assignment  of 
errors,  or  joinder  in  errors,  is  necessary;  but  the  court  must 
consider  all  questions  apparent  on  the  record  or  reserved  by 
bill  of  exceptions,  and  must  render  such  judgment  as  the  law 
demands.  But  the  judgment  of  conviction  must  not  be 
reversed  because  of  error  in  the  record,  when  the  court  is  satis- 
fied that  no  injury  resulted  therefrom  to  the  defendant. 

See  Toulmin's  Digest,  pp.  480  et  seq.  for  original  statute.  (Clay's  I>igest. 
p.  470,  $  7.)  Refusal  of  court  to  stop  counsel  in  argument  held  error  without 
injury  and  not  to  work  a  reversal. — Lide  v.  State,  133  Ala.  43  (31  So.  053). 
If  no  injury  results  from  error,  court  will  not  reverse. — Lide  v.  State,  138  Alsu 
43  (31  So.  953).  If  no  injury  results  from  restoring  names  to  jury  box,  It 
will  not  work  a  reversal — Jimmerson  v.  State,  133  Ala.  18  (32  So.  141).  Lay- 
ing bundle  of  clothes  before  jury  held  that  injury  not  thereby  shown. — White 
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r.  gtate,  133  A  la.  122  (32  8o.  139).  Injury  will  be  presumed  from  error  unless 
the  court  is  satisfied  that  the  defendant  was  not  prejudiced. — Abernathy  v. 
State,  129  Ala.  85  (29  86.  844).  Where  defendant  is  convicted  of  murder  in 
the  second  degree,  charges  as  to  murder  in  the  first  degree  are  without  injury. 
— Ptrnell  v.  State,  129  Ala.  6  (29  66,  860).  Not  prejudicial  error  to  allow 
notion  to  strike,  though  demurrer  should  have  been  interposed. — Black  v. 
8Ut«,  123  Ala.  78  (26  So.  340).  Where  defendant  convicted  of  manslaughter, 
charges  as  to  murder  error  without  injury. — Winter  v.  State,  123  Ala.  1  (26  So. 
949).  Assignments  of  error  must  be  made  in  bastardy  cases;  such  proceedings 
not  within  statute.— Williams  v.  State,  117  Ala.  199  (23  So.  42).  Admission 
of  irrelevant  evidence,  error  cured  by  subsequently  making  it  relevant. — Fuller 
?.  State,  117  Ala.  36  (23  So.  688).  Admission  of  irrelevant  evidence,  if  with- 
out injury,  will  not  work  a  reversal. — Gaston  v.  State,  117  Ala.  162  (23  So. 
682).  Charge  of  court  as  to  meaning  of  phrase  "formed  design." — Martin 
f.  8tate,  119  Ala.  1  (25  So.  255).  Subsequent  cross-examination  may  cure 
errors  as  to  evidence.— Brown  v.  State,  137  Ala.  99  (34  So.  822).  Statutory 
regulations  are  merely  directory  and  will  not  work  a  reversal. — Baker  v.  State, 
122  Ala.  1  (26  So.  194).  Where  evidence  is  inocuous  to  defendant,  it  will  not 
work  a  reversal — Thompson  v.  State,  122  Ala.  12  (26  So.  141).  Error  in  refus- 
ing charge  will  not  reverse  where  another  charge  was  given  substantially  em- 
bracing the  same  proposition. — Taylor  v.  State,  121  Ala.  39  (25  Sd.  701).  Where 
error  consists  in  charging  law  too  favorable  to  defendant,  it  will  not  work  a 
rrorsal— Henson  v.  State,  120  Ala.  316  (25  So.  23).  Forcing  defendant  to 
trial,  if  without  injury,  will  not  work  a  reversal. — Sanders  v.  State,  131  Ala.  1 
(31  8o.  564).  The  court  must  be  satisfied  that  the  verdict  would  not  have  been 
different  if  the  error  had  not  been  made,  else  it  must  work  a  reversal. — Dennis 
*.  State,  118  Ala.  72  (23  So.  1002).  If  there  be  undisputed  evidence  to  a  given 
fact,  it  may  cure  error.— Murphy  v.  State,  118  Ala.  137  (23  So.  719).  Error 
ai  to  fine  and  judgment,  if  without  injury,  will  not  work  a  reversal. — 
Goldsmith  v.  Mayor  &  Aldermen  of  Huntsville,  120  Ala.  182  (24  So.  509). 
Where  a  conviction  is  had  on  one  count  a  variance  as  to  another  is  error  with- 
out injury. — Sims  v.  State,  120  Ala.  380  (25  So.  33).  Allowing  witness  to  state 
conclusion  is  without  injury  if  he  subsequently  states  specific  facts. — Evans  v. 
State,  120  Ala.  269  (25  So.  175).  Errors  as  to  organizing  grand  jury. — Cross 
▼.  State,  63  Ala.  40.  Refusal  to  examine  witness  on  his  voir  dire. — Walker  v. 
State,  139  Ala.  56  (35  So.  1011).  Bulings  on  charges  cannot  be  assigned  as 
error.— Feagan  v.  State,  139  Ala.  107  (36  So.  18),  overruling  Smith  v.  State. 
130  Ala.  95  (30  So.  432);  Williams  v.  State,  130  Ala.  107  (30  So.  484).  Charges 
which  are  merely  repetitions  of  others  given  may  be  refused. — Hainswortb  v. 
State,  136  Ala.  13  (34  So.  203).  Only  the  names  of  the  special  jurors  sum- 
moned and  the  names  of  the  regular  jurors  in  attendance  should  be  written 
on  the  slips  or  placed  in  the  box. — Kimbrell  v.  State,  130  Ala.  40  (30  So.  454). 
Though  not  required,  yet  a  brief  would  aid  the  court. — Robinson's  case,  46 
Ala.  10;  Williams's  case,  47  Ala.  659.  See  Hunter's  case,  48  Ala.  272.  Court 
anst  look  to  the  whole  record. — Ex  parte  Whitaker,  43  Ala.  323;  Williams's 
ease,  47  Ala.  659;  Foster's  case,  39  Ala.  229.  See  Brazier's  case,  44  Ala.  387. 
In  any  cases,  if  errors  apparent  on  the  record  are  injurious  to  accused,  cause 
wiD  be  reversed.— Williams's  case,  47  Ala.  659.  Ex  parte  Knight,  61  Ala.  483. 
Formerly  the  doctrine  of  error  without  injury  was  not  applied  in  criminal 
eases.— Pellum's  case,  89  Ala.  28  (8  So.  83);  Maxwell's  case,  89  Ala.  150  (7 
8o.  824);  Marks 's  case,  87  Ala.  99  (6  So.  377).  Proof  that  inquest  was  held. 
—Peel  v.  8tate,  144  Ala.  125  (39  So.  251).  The  fact  that  one  grand  juror  was 
■worn  after  others  no  cause  for  quashing. — Dunn  v.  State,  143  Ala.  67  (39 
So.  147).  The  name  of  a  person  upon  a  venire  who  is  not  an  original  juror 
is  not  error  without  injury. — Carwile  v.  State,  39 -So.  220.  Evidence  examined 
tad  held  error  without  injury.— Morris  v.  State,  39  So.  608. 

6266.  (4334)  (4522)  (4991)  Affirmance  of  judgment— If 
the  judgment  is  affirmed,  or  the  appeal  is  dismissed,  the 
supreme  court  must  direct  the  sentence  to  be  executed,  and,  if 
the  day  appointed  for  the  execution  of  the  sentence  has  passed, 
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must  specify  a  day  for  the  execution  of  the  sentence;  and  the 
judgment  and  sentence  must  be  executed  accordingly. 

(Clay's  Digest,  p.  471,  $  8.)  The  court  fixes  the  day  for  the  execution  of 
death  sentence  only  in  cases  of  the  affirmance  of  the  judgment. — Buford  ▼. 
State,  118  Ala.  657  (23  So.  1005);  Howard  v.  State,  110  Ala.  92  (20  So.  365); 
Boyd  v.  State,  116  Ala.  670  (23  SO.  1005). 

6266.  (4335)  (4523)  (4992)  Reversal  of  judgment.— If  the 
judgment  is  reversed,  the  supreme  court  may  order  a  new  trial, 
or  that  the  defendant  be  discharged,  or  that  he  be  held  in  cus- 
tody until  discharged  by  due  course  of  law,  or  make  such  other 
order  as  the  case  may  require;  and  if  the  defendant  is  ordered 
to  be  discharged,  no  forfeiture  can  be  taken  on  his  undertaking 
of  bail. 

(Clay's  Digest,  p.  471,  §  9.)  Trial  court  most  sat  day  for  the  trial  of  the 
defendant  who  may  be  punished  capitally;  it  is  mandatory  And  Judicial  and 
the  record  on  appeal  must  affirmatively  show  that  it  has  been  done. — Bowen  v. 
State,  119  Ala.  7  (24  So.  551).  Court  will  not  reverse  judgment  because  of 
irregularities  which  do  no  substantial  injustice  to  the  defendant.— Goldsmith 
v.  Mayor  &  Aldermen  of  Huntsville,  120  Ala.  182  (24  SO.  509).  When  lower 
court  passes  upon  the  facts  and  law;  when  judgment  not  set  aside. — Summers 
v.  State,  70  Ala.  16.  Settled  law  of  this  state,  that  on  reversal  of  judgment, 
or  new  trial  granted,  defendant  may  be  tried  again. — Turner's  case,  40  Ala. 
21;  Jeffries  rs  case,  lb.  381;  Waller's  case,  lb.  325;  Cobia's  case,  16  Ala.  781; 
Slack's  case,  6  Ala.  676;  Hughes's  case,  2  Ala.  102;  Ex  parte  Newton,  94  Ala. 
431  (10  SO.  549);  Burk's  case,  71  Ala.  377.  Appellate  court  will  not  correct 
error  and  affirm  judgment,  except  as  to  matter  of  costs,  even  on  agreement 
of  all  parties. — Herrington's  case,  87  Ala.  1  (5  So.  831);  Zaner's  case,  90  Ala. 
657  (8  So.  698);  Johnson's  case,  94  Ala.  35  (10  So.  667).  See  circuit  court 
rule  30  and  citations  thereto,  vol  2,  p.  1525  of  this  Code. 
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ABBEST8. 

Arrest  Before  Indictment,  by  Whom,  How  and  When  Made. 


CHAPTER  163. 

ARRESTS.     0267-6294. 

ARTICLE  1.    Abbest  Before  Indictment,  by  Whom,  How  and  When  Made. 

6267-6282. 
ARTICLE  2.    Abbest    After    Indictment    and    Proceedings    Thereunder. 

6283. 
ARTICLE  3.    Issue  and  Execution  of  Writ.    6284-6294. 


ARTICLE  1. 
Abbest  Before  Indictment,  by  Whom,  How  and  When  Made.    6267-6282. 


Sicnoif. 

6207.  What  officers  may  make  ar- 
rests. 

6888.  Arrest  by  officer  under  war- 
rant; when  and  how  made. 

6288.  Arrest  by  officer  without  war- 
rant; when  and  for  what 
allowed. 

6270.  Duty  and  authority  of  officer 
in  making;  arrest  without 
warrant. 

8871.  Private  person  must  assist 
officer. 

6272.  Arrest  on  order  of  magistrate 
without  warrant;  when 
made. 

6278.  When  private  person  may  ar- 
rest. 

6274*  His  duty  and  authority  in 
such  case. 


Section. 

6275.  Must  take  person  arrested  be- 

fore magistrate. 

6276.  When     sheriff     must     notify 

governor  of  arrest. 

6277.  Rearrest  after  escape  or  res- 

cue. 

6278.  Warrant      executed,      where; 

when    written    indorsement 
required. 

Authority  of  officer  to  pursue 
and  arrest  in  another 
county. 

Indorsement  on  warrant  by 
magistrate. 

Magistrate  not  liable  on  in- 
dorsement. 
6282.  When  defendant  must  be  car- 
ried   before    magistrate    is- 
suing  warrant. 


6279. 


8267.  (5209)  (4260)  (4653)  (3983)  (434)  What  officers  may 
make  arrests. — An  arrest  may  be  made,  under  a  warrant,  or 
without  a  warrant,  by  any  sheriff,  or  other  officer  acting  las 
sheriff,  or  his  deputy,  or  by  any  constable,  acting  within  their 
respective  counties,  or  by  any  marshal,  deputy  marshal,  or 
policemaA  of  any  incorporated  city  or  town,  within  the  limits 
<rf  the  county. 

The  liberty  of  tho  citizen  and  the  repose  of  society  are  vital  principles  of 
government  which  should  be  kept  in  sight.  A  citizen  cannot  claim  the  right 
to  violate  the  law;  prevention  is  less  hurtful  than  redress.  It  is  liberty  as 
defined  by  law,  and  not  unbridled  license,  which  the  constitution  guarantees 
to  every  man. — Hayes  v.  Mitchell,  69  Ala.  452.  A  search  of  the  person  arrested 
m  justified  only  as  an  incident  to  a  lawful  arrest;  if  the  arrest  be  unlawful, 
tie  search  is  unlawful,  and  it  is  aggravated  by  the  illegality  of  the  arrest  — 
Qnningfaam  v.  Baker,  104  Ala.  160  (16  So.  68).  At  common  law,  as  a  general 
role,  an  arrest  could  not  be  made  without  warrant,  but  if  a  felony  was  com- 
mitted or  breach  of  the  peace  threatened  within  view  of  the  officer,  he  could 
trrest;  or  if  a  felony  was  committed  and  there  was  probable  cause  to  believe 
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a  given  person  was  the  offender,  he  could  be  arrested  without  warrant. — Con 
ningham  v.  Baker,  104  Ala.  106  (16  So.  68).  This  section  nor  §  5873  (3741) 
do  not  make  the  fees  of  the  sheriff  chargeable  on  the  fine  and  forfeiture  fund. 
—Hawkins  v.  State,  124  Ala.  102  (27  So.  215).  This  section  and  §  5873  (3741) 
authorize  sheriffs  to  execute  all  mesne  and  final  process  which  are  required 
by  constables,  but  §  5873  (3741)  does  not  relate  to  warrants  nor  does  it  fix 
fees  as  to  warrants.— Trapp  v.  State,  122  Ala.  394  (25  So.  194).  Authority 
of  justice  of  the  peace  to  appoint  constables  or  persons  to  execute  warrants.— 
Parish  v.  State,  130  Ala.  92  (30  So.  474).  Special  constable,  authority  to 
arrest.— Parish  v.  State,  130  Ala.  92  (30  So.  474).  Arrest  by  persons  specially 
deputised;  duty  of  such  special  officers  to  give  notice  of  his  authority  to  make 
the  arrest. — Brown  v.  State,  109  Ala.  70  (20  So.  103).  Action  to  recover 
damages  for  false  imprisonment. — Bich  v.  Mclnerny,  103  Ala.  345  (15  So.  663). 
Arrest  of  prisoner  in  another  state  without  legal  process. — Ex  parte  Barker, 
87  Ala.  4  (6  So.  7).  Policeman  may  arrest  anywhere  in  the  county. — Wil- 
liams's case,  44  Ala.  41.  Power  of  marshal  and  constables  to  arrest  without 
a  warrant,  and  to  imprison  after  arre9t. — Hayes  v.  Mitchell,  69  Ala.  452.  Bight 
to  resist  illegal  arrest;  murder  to  kill  one  accused  of  misdemeanor,  to  prevent 
flight;  rule  different  In  felony. — Williams's  case,  supra.  Policeman  may  arrest, 
with  or  without  warrant,  within  county,  wherever  a  sheriff  of  same  county 
may. — Martin's  case,  89  Ala.  115  (8  So.  23).  Policeman  may  pursue  party  in 
county  who  flees  and  arrest  by  force  if  necessary. — Floyd's  case,  82  Ala.  16 
(2  So.  683).  Authority  of  arresting  officers  to  use  such  force;  when  question 
for  jury,  whether  more  force  used  than  necessary. — Patterson's  case,  91  Ala. 
58  (8  Sd.  756). 

6268.  (5210)  (4261)  (4654)  (3984)  (435)  Arrest  by  officer 
under  warrant;  when  and  how  made. — An  officer  may  execute 
a  warrant  of  arrest  on  any  day  and  at  any  time;  he  must  in 
doing  so,  inform  the  defendant  of  his  authority,  and,  if 
required,  must  show  the  warrant;  and  if  he  is  refused  admit- 
tance, after  notice  of  his  authority  and  purpose,  he  may  break 
an  outer  or  inner  door  or  window  of  a  dwelling  house,  in  order 
to  make  the  arrest. 

Though  a  warrant  may  not  authorize  an  arrest  under  it  as  such,  it  may 
be  sufficient  to  authorize  an  arrest  without  warrant  in  case  of  felonies. — Ex 
parte  Smotherman,  140  Ala.  168  (37  So.  376).  Arrest  of  fugitives  from  justice 
under  extradition  proceedings  founded  on  void  or  defective  process. — Ex 
parte  Barker,  87  Ala.  4  (6  So.  7).  Warrant  void  on  its  face  will  not  protect 
officer  executing  it. — Noles's  case,  24  Ala.  672;  Sassnett  v.  Weathers,  21  Ala. 
673;  Crumpton  v.  Newman,  12  Ala.  199;  Duckworth  v.  Johnston,  7  Ala.  578. 
Warrant  issued  by  notary  as  ex  officio  justice  of  the  peace,  after  his  term  of 
office  has  expired,  invalid,  and  does  not  authorize  arrest  by  officer,  unless 
shown  that  notary  was  officer  de  facto. — Cary's  case,  76  Ala.  78.  What  consti- 
tutes officer  de  facto. — lb.;  Heath's  case,  36  Ala.  273.  Sufficiency  of  warrant 
to  justify  arrest— Brown's  case,  109  Ala.  70  (20  So.  103).  Officer  is  justified 
in  executing  process,  unless  its  invalidity  appears  upon  its  face. — lb.  A  de 
facto  officer  may  make  arrests. — Floyd's  case,  79  Ala.  39.  A  special  deputy 
may  make  arrests. — Andrew's  case,  78  Ala.  483.  A  defendant  who  is  arrested 
under  a  warrant  and  carried  before  a  magistrate  and  escapes,  may  be  rear- 
rested under  same  process. — Floyd's  case,  79  Ala.  39.  It  is  the  duty  of  an 
officer  making  arrests  under  process  to  inform  defendant  of  his  authority  and 
explain  it  to  party  to  be  arrested. — King's  case,  89  Ala.  43  (8  So.  120);  Brown's 
case,  109  Ala.  70  (20  So.  103).  Bight  to  search  party  arrested  and  take  from 
him  dangerous  weapons  and  money  or  other  things  that  may  be  used  as  evi- 
dence against  him.— Ex  parte  Hurn,  92  Ala.  102  (9  So.  515).  Bight  to  search 
prisoner  is  only  incident  to  lawful  arrest* — Cunningham  v.  Baker,  104  Ala. 
160  (16  So.  68). 
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(5211)  (4262)  (4664)  (3994)  (445)  Arrest  by  officer 
without  warrant;  when  and  for  what  allowed. — An  officer  may 
also  arrest  any  person,  without  warrant,  on  any  day  and  at  any 
time,  for  any  public  offense  committed,  or  a  breach  of  the  peace 
threatened  in  his  presence;  or  when  a  felony  has  been  com- 
mitted, though  not  in  his  presence,  by  the  person  arrested,  or 
when  a  felony  has  been  committed,  and  he  has  reasonable 
cause  to  believe  that  the  person  arrested  committed  it;  or 
when  he  has  reasonable  cause  to  believe  that  the  person 
arrested  has  committed  a  felony,  although  it  may  afterwards 
appear  that  a  felony  had  not  in  fact  been  committed;  or  on  a 
charge  made,  upon  reasonable  cause,  that  the  person  arrested 
has  committed  a  felony. 

(Clay's  Digest,  p.  445,  1 1.)  This  section  and  {5873  (3741)  authorize 
sheriffs  to  execute  all  mesne  and  final  process  which  are  required  of  consta- 
bles, but  §  5873  (3741)  does  not  relate  to  warrants,  nor  does  it  fix  fees  .as  to 
warrants.— Trapp  v.  State,  122  Ala.  394  (25  So.  194).  Under  the  general  law, 
an  officer  without  a  warrant  has  no  authority  to  arrest  for  an  offense  of  doing 
business  without  a  license,  or  for  a  quasi  misdemeanor,  unless  it  is  committed 
in  his  presence. — Gambill  v.  Schmuck,  131  Ala.  321  (31  So.  604).  Can  the 
legislature  delegate  to  municipality  power  to  authorize*  arrest  of  misde- 
meanant without  warrant  when  the  offense  is  not  committed  in  the  presence 
of  the  officer,  quere?— Gambill  v.  Schmuck,  131  Ala.  321  (31  So.  604).  Weapons 
found  upon  person  arrested. — Sewell  v.  State,  99  Ala.  183  (13  So.  555).  Ordi- 
nance held  not  to  give  authority  to  arrest  without  a  warrant; — Mitchell  v. 
Gambill,  140  Ala.  545  (37  So.  402).  The  fact  that  a  charge  had  been  made 
upon  reasonable  cause  that  a  person  had  committed  a  felony,  will  authorize 
an  arrest  without  a  warrant. — Ex  parte  Smothermasi,  140  Ala.  168  (37  So. 
376);  Floyd  v.  State,  82  Ala.  16  (2  So.  683).  Liability  for  false  imprisonment 
where  arrest  is  made  without  warrant. — Bich  vr  Mclnerny,  103  Ala.  345  (15 
So.  663).  It  is  law  and  common  knowledge  that  the  marshal  or  the  police  of 
towns  and  eities  may  arrest  without  warrant;  they  had  such  authority  at 
eomxnom  law  to  arrest  without  warrant  for  breaches  of  the  peace  or  violations 
of  law  committed  in  their  presence. — Jones  v.  State,  100  Ala.  88  (14  So.  772); 
Ex  parte  Bizzell,  112  Ala.  210  (21  So.  371);  Martin  v.  State,  89  Ala.  115  (8 
So.  23).  Imprisoning  prisoner  after  arrest  without  bringing  him  before  judi- 
cial officer  for  trial. — Hayes  v.  Mitchell,  69  Ala.  452.  If  defendant  escapes, 
he  may  be  pursued  by  constable  and  rearrested  under  warrant  without  new 
process.— Murphy  v.  State,  55  Ala.  252.  Arrests  without  warrant  not  forbidden 
by  constitution;  it  is  the  issue  of  warrant  without  oath  or  affirmation  which 
is  prohibited. — Williams's  case,  44  Ala.  41;  Floyd's  case,  82  Ala.  23  (2  So. 
683);  Ex  parte  Thomas,  100  Ala.  101  (13  So.  517).  An  officer  to  justify  arrest 
without  a  warrant  must  be  in  possession  of  information  reasonably  presumed 
to  be  true,  which  would  authorize  magistrate  to  issue  warrant. — Cunningham 
▼.  Baker,  104  Ala.  160  (16  So.  68).  Telegram  from  city's  chief  of  police  not 
ssffident  to  justify  arrest  without  warrant. — lb.  Arrest  is  complete  when 
party  submits  himself  to  power  of  arresting  officer,  and  may  be  effected  with- 
•at  touching  him. — Dougherty's  case,  106  Ala.  63  (17  So.  393).  Officers  may 
wrest  without  warrant  to  preserve  peace  and  order,  or  to  prevent  a  threatened 
violation  of  the  law  in  their  presence. — Jones's  case,  100  Ala.  88  (14  So.  772); 
Martin's  case,  89  Ala.  115  (8  So.  23).  Policeman  may  arrest  at  any  time  or 
place  a  party  whom  he  knows  to  be  charged  with  a  felony. — Floyd's  case, 
tt  Ala.  16  (2  So.  683).  May  arrest  without  warrant  person  who  has  com- 
mitted felony,  though  not  in  officer's  presence. — Jones's  case,  100  Ala.  88  (14 
So.  772);  Ex  parte  Thomas,  100  Ala.  101  (13  So.  517).  Whether  an  officer  can 
wrest  party  whom  he  suspects  to  be  a  felon  from  another  state  not  decided, 
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but  discussed.— Cunningham  v.  Baker,  104  Ala.  160   (16  So.  68);  Watson's 
ease,  88  Ala.  60  (3  So.  441). 

6270.  (5212)  (4263)  (4665)  (3995)  (446)  Duty  and  author, 
ity  of  officer  in  making  arrest  without  warrant— When  arrest- 
ing a  person  without  a  warrant,  the  officer  must  inform  of  his 
authority  and  the  cause  of  arrest,  except  when  he  is  arrested 
in  the  actual  commission  of  a  public  offense,  or  on  pursuit; 
and  has  authority  to  break  open  an  outer  or  inner  door  or  win- 
dow of  a  dwelling  house,  if,  after  notice  of  his  office  and  pur- 
pose, he  is  refused  admittance. 

(Clay's  Digest,  p.  443,  g  32.)  King's  case,  89  Ala.  43  (8  So.  120);  Brown's 
case,  100  Ala.  70  (20  So.  103). 

6271.  (5213)  (4264)  (4666)  (3996)  (447)  Private  person 
must  assist  officer. — It  is  the  duty  of  every  person,  when 
required  to  do  so  by  an  officer,  to  assist  him  in  making  an 
arrest. 

It  is  no  excuse  that  citizen  thought  his  assistance  futile  or  dangerous— he 
must  obey;  the  command  of  the  officer  is  warrant,  and,  of  necessity,  protects 
citizen.— Watson's  cose,  83  Ala.  60  (3  So.  441);  Dougherty's  case,  106  Ala. 
63  (17  So.  303).  Policeman  may  summon  citizens  to  aid  in  arrest  without  a 
warrant.— Martin's  case,  89  Ala.  115  (8  So.  23). 

6272.  (5214)  (4265)  (4667)  (3997)  (448)  Arrest  on  order  at 
magistrate  without  warrant;  when  made.— When  a  public 
offense  is  committed  in  the  presence  of  a  magistrate,  he  may, 
by  verbal  or  written  order,  command  any  person  to  arrest  the 
offender;  and  when  arrested,  may  thereupon  proceed  as  if 
such  offender  had  been  brought  before  him  on  a  warrant  of 
arrest. 

6273.  (5215)  (4266)  (4668,  4670)  (3998,  4000)  (449,  451) 
When  private  person  may  arrest. — A  private  person  may  arrest 
another  for  any  public  offense  committed  in  his  presence;  or 
where  a  felony  has  been  committed,  though  not  in  his  presence, 
by  the  person  arrested;  or  where  a  felony  has  been  committed, 
and  he  has  reasonable  cause  to  believe  that  the  person  arrested 
committed  it;  and  an  arrest  for  felony  may  be  made  by  a  pri- 
vate person  on  any  day  and  at  any  time. 

Dryer  v.  State,  139  Ala.  117  (36  So.  38).  A  person  whose  property  is  stolen 
or  any  private  person  has  a  lawful  right  to  pursue  the  thief  for  the  purpose 
of  arresting  him  and  recapturing  the  stolen  property,  nor  is  he  required  to 
inform  the  person  fleeing  of  his  purpose  to  arrest;  and  if  resisted,  he  may 
repel  force  with  force. — Storey  v.  State,  71  Ala.  329.  Private  person  acts  by 
permission,  not  by  command  of  the  law. — Morrell  v.  Quarles,  35  Ala.  544;  Gary 's 
case,  76  Ala.  78. 

6274.  (5216)  (4267)  (4669)  (3999)  (450)  His  duty  and 
authority  in  such  case.— He  must,  at  the  time  of  the  arrest, 
inform  the  person  to  be  arrested  of  the  cause  thereof,  except 
when  such  person  is  in  the  actual  commission  of  an  offense,  or 
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arrested  on  pursuit;  and  if  he  is  refused  admittance,  after 
notice  of  his  intention,  and  the  person  to  be  arrested  has  com- 
mitted a  felony,  he  may  break  open  an  outer  or  inner  door  or 
window  of  a  dwelling  house. 

6275.  (5217)  (4268)  (4671)  (4001)  (452)  Must  take  person 
arrested  before  magistrate.— It  is  the  duty  of  any  private  per- 
son, having  arrested  another  for  the  commission  of  any  public 
offense,  to  take  him  without  unnecessary  delay  before  a  magis- 
trate, or  to  deliver  him  to  some  one  of  the  officers  specified  in 
section  6207  (5209),  who  must  forthwith  take  him  before  a 
magistrate. 

(Clay's  Digest,  p.  431,  f  27.)     Carey's  case,  76  Ala.  78. 

8276.  When  sheriff  must  notify  governor  of  arrest. — When-  Feb. », 
ever  any  person  is  arrested,  charged  with  a  capital  felony,  and  £** 
there  is  no  court  having  jurisdiction  thereof  in  session,  it  shall 
be  the  duty  of  the  sheriff  or  the  officer  making  the  arrest  or 
having  the  custody  of  such  prisoner,  to  notify  the  governor  at 
once  of  the  arrest  of  such  person,  and  the  officer  failing  to  give 
such  notice  as  soon  as  possible  after  the  arrest  of  such  prisoner, 
is  guilty  of  a  misdemeanor. 

6277.  (5218)  (4269)  (4672)  (4002)  (453)  Rearrest  after 
escape  or  rescue. — If  a  person  arrested  escapes  or  is  rescued, 
he  may  be  immediately  pursued  by  the  officer  or  person  in 
whose  custody  he  was,  and  retaken  at  any  time,  and  in  any 
place  in  the  state;  and  if  such  officer  or  person  is  refused 
admittance,  after  notice  of  his  intention,  he  may  break  open  an 
outer  or  inner  door  or  window  of  a  dwelling  house,  in  order  to 
retake  the  person  so  escaping  or  rescued. 

If  defendant  escapes  he  may  be  pursued  by  constable  and  rearrested  under 
warrant  without  new  process. — Murphy  v.  State.  55  Ala.  252;  Floyd's  case, 
7»Ak.3*. 

8278.  (5219)  (4270)  (4655)  (3985)  (436)  Warrant  executed,  (rc.a) 
where;  when  written  indorsement  required.— A  warrant  of 
arrest,  when  issued  hy  a  judge  of  the  supreme  or  circuit  court, 
or  by  a  chancellor,  or  by  a  judge  of  any  court  of  record,  may 
be  executed  in  any  county  in  the  state;  but  if  issued  by  any 
other  magistrate,  it  must  be  executed  in  the  county  in  which  it 
was  issued,  unless  the  defendant  is  in  another  county;  and 
when  the  defendant  is  in  another  county,  it  may  be  executed 
therein,  on  a  written  indorsement  on  the  warrant  by  a  magis- 
trate of  that  county,  signed  by  him,  to  the  following  effect: 
"This  warrant  may  be  executed  in county." 

Jastiee  of  the  peace  no  authority  to  issue  warrant  for  arrest  of  person  to 
— —  charge  in  another  county.— Woodall  v.  McMillan,  38  Ala.  622. 


«79.  (5220)  (4271)  (4656)  (3986)  (437)  Authority  of  officer 
to  pome  and  arrest  in  another  county. — Any  lawful  officer, 
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having  a  warrant  of  arrest  to  execute,  may  pursue  the  defend- 
ant into  another  county,  and,  on  obtaining  an  indorsement  on 
the  warrant  by  a  magistrate  of  that  county,  signed  by  such 
magistrate,  to  the  following  effect:  "A.  B.  is  authorized  to 
execute  this  warrant  in county,' '  may  summon  per- 
sons to  assist  him  in  making  the  arrest,  and  exercise  the  same 
authority  as  in  his  own  county. 

(Clay's  Digest,  p.  447,  §  17.)  Statute  construed;  does  not  mean  that  execu- 
tion of  warrant  must  be  begun  in  the  county  of  the  arresting  officer,  while 
accused  is  there,  and  followed  up  in  the  event  of  his  fleeing  to  another  county.— 
Coleman's  case,  6&  Ala.  93.  '  ' 

6280.  (5221)  (4272)  (4657)  (3987)  (438)  Indorsement  on 
warrant  by  magistrate.— The  indorsement  of  the  magistrate, 
according  to.  the  provisions  of  the  last  two  sections,  must  not 
be  made  unless  he  is  satisfied  from  his  own  knowledge,  or  from 
the  oral  <?r  writterji  statement,  on  oath,  of  some  qreaible  per- 
sons, proving  the  handwriting  of  the  magistrate  issuing  the 

•  .warrant,,  in  the  pne  <?ase,  and  in  the  other,  that  the  person  in 
pursuit  i$  an  officer  authorized  to  make  the  arrest  in  the  county 
in  which  the  warrant  is  issued.  , 

(Clay 's  Digest,  p.  448,  ft  18.) 

6281.  (5222)  (4273)  (4658)  (3988)  (439)  Magistrate  not 
liable  on  indorsement. — No  magistrate,  having  complied  with 
the  provisions  of  the  last  section,  is  liable  to  any  indictment  or 
action  for  making  such  indorsement,  although  it  may  after- 
wards appear  that  such  warrant  was  illegally  issued,  or  that 
the  person  was  not  authorized  to  execute  the  same. 

(Clay's  Digest,  p.  448,  ft  19.) 

6282.  (5223)  (4274)  (4G63)  (3993)  (444)  When  defendant 
must  be  carried  before  magistrate  issuing  warrant. — When  the 
Warrant  of  arrest  is  executed  in  any  other  county  than  the  one 
in  which  it  is  issued  and  is  for  a  felony,  or  when  for  a  misde- 
meanor, and  the  defendant  is  not  bailed  according  to  the  pro- 
visions of  section  7589  (5224)  and  7590  (5225),  he  must  be 

'  brought  before  the  magistrate  issuing  the  warrant,  or  if  such 
magistrate  is  unable  to  attend,  or  his  office  is  vacant,  before 
some  other  magistrate,  of  the,  copnty  in  which  such  warrant 
issued;  and  the  warrant,  with  a  proper  return  thereof,  must 
be  delivered  to  such  magistrate. 

(Clay's  Digest,  p.  448,  ft  21.)  Duty  of  magistrate  to  inquire  into  the  offense 
and  to  discharge,  bail,  or  commit  without  bail. — Osborn  v.  State,  125  Ala.  106 
(27  Sd.  758).  Authority  to  call  in  other  magistrates. — Boynton  v.  State,  77  Ala. 
29.  Territorial  jurisdiction  of  justices. — Boynton  v.  State,  77  Ala.  29;  Ex  part* 
Davis,  95  Ala.  9  (11  So.  308). 
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AKTICLE  2. 
AmsT  Arxb  Indictment  and  Proceedings  Thducundkb.    0283. 

6283.  (5251)  (4395)  (4825)  (4152)  Defendant,  if  present, 
arrested  without  process. — After  an  indictment  has  been 
returned  by  the  grand  jury,  the  court  may  order  any  defendant 
who  is  present,  and  who  has  not  been  arrested,  to  be  taken  into 
custody  without  process;  and  when  the  defendant  has  given 
bail  prior  to  the  return  of  an  indictment  against  him  for  a  cap- 
ital offense,  the  court  may,  in  its  discretion,  likewise  order  him 
into  custody. 

Cases  which  do  not  call  for  the  interposition  of  court  under  this  section; 
failure  of  coort  to  enter  order  not  availing  to  the  defendent. — Ex  parte  Robin- 
son, 108  Ala.  161  (18  So.  729). 


AKTICLE  3. 


Issue  and  Execution  of  Writ.    6284-6294. 


Sktiok. 

6284.  Writ  of  arrest  issued  by  the 

clerk,  solicitor,  or  judge. 

6285.  Form   of  writ  of  arrest  for 

felony. 

8886.  Form    of    same    for    misde- 
meanor. 

8287.  Alias  and  pluries  writs. 

6288.  Writ    of   arrest   executed   by 

sheriff,  etc. 

6289.  Warrants,      attachments,      or 

other  process  issued  during 
term  time  and  to  be  exe- 
cuted during  term  time; 
how  and  where  executed. 


Section. 

6290.  On  commitment,  copy  of  writ 

delivered  to  jailer. 

6291.  Beturn  of  writ  executed  with 

undertaking  of  bail;  when 
and  how  made. 

6292.  Beturn  of  writ  not  executed; 

when,  and  how  made. 

6293.  Sheriff  attached  and  fined  for 

failure  to  make  return;  cer- 
tificate of  postmaster  as 
evidence. 

6294.  Returns  by  mail  taken  from 

office  by  clerk,  etc.,  expense 
paid  by  county. 


8281  (5252)  (4396)  (4826)  (4153)  (601)  Writ  of  arrest 
issued  by  the  clerk,  solicitor,  or  judge.— A  writ  of  arrest  must 
be  issued  by  the  clerk  forthwith  after  the  finding  of  the  indict- 
ment against  each  defendant  who  is  not  in  actual  custody,  or 
who  has  not  been  bailed,  or  whose  undertaking  of  bail  has 
been  declared  forfeited;  or  it  may  be  issued  without  an  order 
of  court,  either  in  term  time  or  vacation,  by  the  solicitor  of  the 
circuit,  or  by  any  circuit  judge.  But  if  the  defendant  is  in 
actual  custody,  he  shall  be  held  by  virtue  of  the  indictment, 
and  no  writ  of  arrest  need  be  issued. 

An  officer  charged  with  the  duty  of  executing  process  is  bound  to  do  so  unless 
H  is  void  on  its  face,  or  the  court  issues  it  without  jurisdiction. — Spear  v.  State, 
HO  AlC  351  (25  So.  46).  Capias  not  void  because  indictment  was  not  indorsed 
"filed"  as  required  by  statute. — Spear  v.  State,  120  Ala.  351  (25  So.  46).  Form 
<*  capias,  sufficiency  of. — Spear  v.  State,  120  Ala.  351  (25  So.  46);  Ex  parte 
Robinson,  108  Ala.  161  (18  So.  729). 
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6285.  (5253)  (4397)  (4827)  (4154)  (602)  Form  of  writ  of 
arrest  for  felony. — When  the  indictment  is  for  a  felony,  the 
writ  of  arrest  may  be  in  the  following  form: 

State  of  Alabama,         J 

County.    ] 

To  any  sheriff  of  the  state : 

An  indictment  having  been  f  otmd  against  A.  B.,  at  the 

term,  19 — ,  of  the court  of county,  for  the 

offense  of (describing  the  offense  so  as  to  show  that 

it  is  a  felony),  you  are,  therefore,  commanded  forthwith  to 
arrest  the  said  defendant  and  commit  him  to  jail;  and  that  you 
return  this  writ  according  to  law.             (Signed)         C.  D., 
Clerk  of  the  circuit  court  of County. 

Dated  this day  of ,  19 — . 

Wilson's  case,  99  Ala.  194  (13  So.  427). 

6286.  (5254)  (4398)  (4828)  (4155)  (603)  Form  of  same  for 
misdemeanor. — When  the  indictment  is  for  a  misdemeanor,  the 
writ  of  arrest  may  be  in  the  same  form,  except  that  after  the 
words,  "commit  him  to  jail,"  must  be  added  the  words,  "un- 

Jess  he  give  bail  to  answer  such  indictment." 

6287.  (5255)  (4399)  (4839)  (4168)  (616)  Alias  and  pluries 
writs. — As  many  writs  of  arrest  may  be  issued  as  necessary; 
and  after  any  forfeiture  is  taken,  another  writ  of  the  arrest 
may  be  issued  without  an  order. 

6288.  (5256)  (4400)  (4829)  (4156)  (604)  Writ  of  arrest  exe- 
cuted by  sheriff,  etc. — A  writ  of  arrest  may  be  executed  by  the 
sheriff  of  any  county  in  the  state,  or  by  his  deputy;  and  such 
officers  have  the  same  powers  and  authority,  in  relation  to 
arrest  under  a  writ  of  arrest,  as  are  by  law  conferred  upon  them 
in  executing  a  warrant  of  arrest. 

6289.  Warrants,  attachments,  or  other  process  issued  during 
term  time  and  to  be  executed  during  term  time,  how  and  where 
executed. — The  sheriff  or  his  deputy,  or  any  person  specially 
deputized  by  a  court  of  record,  may  execute  all  warrants  of 
arrest,  all  attachments  or  subpoenas  for  witnesses  or  other 
process  issued  by  a  court  of  record  during  term  time  which  is 
to  be  executed  during  term  time  in  any  adjoining  county  to 
that  county  in  which  court  is  then  in  session. 

6290.  (5257)  (4401)  (4833)  (4162)  (610)  On  commitment, 
copy  of  writ  delivered  to  jailer. — When  any  defendant  is  com- 
mitted to  jail  under  a  writ  of  arrest,  the  sheriff  must  retain  or 
deliver  to  the  jailer  a  copy  of  the  writ;  which  copy  is  as  good 
authority  for  the  detention  of  the  defendant  as  the  original 
writ. 
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L  (5258)  (4402)  (4834)  (4163)  (611)  Return  of  writ 
executed  with  undertaking  of  bail;  when  and  how  made. — All 
write  of  arrest,  with  the  undertaking  of  bail  when  given,  must 
be  returned  by  the  sheriff  to  the  clerk  of  the  court  from  which 
they  were  issued,  with  the  proper  return  thereon  indorsed;  if 
the  writ  is  executed,  the  return  must  be  made  within  live  days 
after  service;  but  if  executed  out  of  the  county  in  which  the 
indictment  was  found,  the  return  may  be  made  by  depositing 
the  writ  in  the  postoffice,  within  five  days  after  service,  in  a 
sealed  envelope,  postage  prepaid,  directed  to  the  clerk  of  the 
court,  at  the  courthouse  of  his  county,  with  the  title  of  the  case, 
and  the  character  of  the  process  indorsed  on  the  envelope. 

6292.  (5259)  (4403)  (4835)  (4164)  (612)  Return  of  writ' 
not  executed,  when  and  how  made. — When  any  writ  of  arrest 
is  not  executed,  it  must  be  returned  by  the  sheriff  to  the  clerk 
of  the  court  from  which  it  was  issued  by  the  third  day  of  such 
court,  or  before  the  case  is  called  in  order,  and  when  the  return 
is  made  by  the  sheriff  of  any  other  county  than  that  in 
which  the  indictment  was  found,  it  may  be  made  by  mail,  as 
prescribed  by  the  preceding  section. 

6293.  (5260)  (4404)  (4836)  (4165)  (613)  Sheriff  attached 
and  fined  for  failure  to  make  return;  certificate  of  postmaster 
as  evidence. — Any  sheriff  who  fails  to  comply  with  the  pro- 
visions of  the  last  two  sections  ifiay  be  compelled  to  make  the 
return  by  attachment,  and  also  forfeits  to  the  state,  for  the 
use  of  the  county,  fifty  dollars,  which  may  be  recovered  with 
costs  against  him  and  his  sureties,  or  any  of  them,  having  three 
days'  notice  thereof,  by  motion  in  the  court  in  which  the  indict- 
ment was  found;  and  on  the  trial  of  such  motion,  the  certificate 
of  the  postmaster  is  presumptive  evidence  of  the  deposit  of  the 
writ  of  arrest,  the  superscription,  and  indorsement  on  the 
envelope. 

6294.  (5261)  (4405)  (4837)  (4166)  (614)  Returns  by  mail 
taken  from  office  by  clerk,  etc.;  expense  paid  by  county.— The 
clerk  of  the  court  must  take  from  the  postoffice  all  packages 
addressed  to  him,  which  are  indorsed  according  to  the  pro- 
visions of  section  6291  (5258),  and  the  expense  of  the  same 
must  be  paid  by  the  county. 
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CHAPTER  164. 

ARSON  AND  KINDRED  OFFENSES.     6295-6805. 
ARTICLE  1.     Abson.     6295-6301. 

ARTICLE  2.      THREAT8  TO  BURN  BUILDING8  OB  AGRICULTURAL  PRODUCE.      6302- 

6905. 


AUTICLE  1. 
Arson.    6295-6301. 


Section. 

6295.  Arson  in  the  first  degree. 

6296.  Arson  in  the  second  degree. 

6297.  Attempts  to  commit  arson. 

6298.  Same;    sufficiency    of    indict- 

ment. 

6299.  Arson  in  the  third  degree. 


Section. 

6300.  Burning   insured    house,    ves- 

sel, etc.,  or  casting  away 
or  destroying  boat  or  ves- 
sel. 

6301.  The  relation  of  husband  and 

wife  or  landlord  and  tenant 
no  excuse  or  defense  in 
actions  for  arson. 


62$5.  (4336)  (3780)  (4346)  (3697)  (151)  Arson  in  the  first 
degree. — Any  person  who  willfully  sets  fire  to,  or  hums,  any 
steamboat  or  vessel  in  which  there  is  at  the  time  any  human 
being,  or  any  prison  or  jail,  or  any  other  house  or  building 
which  is  occupied  by  a  person  lodged  therein,  or  any  inhabited 
dwelling  house,  or  any  house  adjoining  such  dwelling  house, 
whether  there  is  at  the  time  in  such  dwelling  house  any  human 
being  or  not,  is  guilty  of  arson  in  the  first  degree,  and  must,  on 
conviction,  be  punished  at  the  discretion  of  the  jury,  by  death, 
or  by  imprisonment  in  the  penitentiary  for  not  less  than  ten 
years.     (Form  8  [6].) 

(Aikin's  Digest,  p.  102,  §  9;  Clay's  Digest,  p.  426,  ft  I  65,  68;  Jan.  30,  1885, 
p.  105,  f  1.)  Indictment  examined  and  held  to  be  insufficient,  not  stating  arson 
in  either  degree. — Stoudenmire  v.  State,  144  Ala.  85  (40  So.  321).  Capacity  of 
infant  to  commit  crime. — Bonbow  v.  State,  128  Ala.  1  (29  So.  553).  Arson  in 
the  first  degree  punished  at  discretion  of  jury  by  death  or  imprisonment  in 
the  penitentiary  for  not  less  than  ten  years. — Brown  v.  State,  109  Ala.  70 
(20  So.  103).  Crimes  enumerated  which  are  punishable  by  death.— Brown 
v.  State,  109  Ala.  70  (20  So.  103).  Evidence  as  to  dogs  tracking 
defendant. — Simpson  v.  State,  111  Ala.  6  (20  So.  572).  A  convic- 
tion may  be  had  for  an  attempt  to  commit  arson. — Benbow  v.  State, 
128  Ala.  1  (29  So.  553).  A  building  built  for  and  once  used  as  a 
dwelling,  but  for  a  long  time  abandoned  as  a  dwelling,  and  used  only  as  a  cotton 
house,  is  not  a  dwelling  in  the  meaning  of  the  statute. — Henderson's  case,  105 
Ala.  82  (16  So.  931).  Curtilage  defined:  A  barn  which  only  opens  into  a  yard, 
which  includes  dwelling,  is  "within  curtilage  of  dwelling." — McKee's  case, 
82  Ala.  32  (2  So.  451).  Malice  is  a  necessary  ingredient  of  the  offense;  the 
burning  must  be  malicious  and  intentional. — Heard's  case,  81  Ala.  55  (1  So. 
640).  If  a  man  burns  his  own  house,  or  procures  another  so  to  do,  neither  is 
guilty  of  arson,  though  might  be  if  contiguous  to  other  buildings,  or  of  other 
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premises. — Heard's  ease,  81  Ala.  55  (1  So.  640).    Evidence  of  malice  toward 
mother  party  than  the  one  laid  in  the  indictment  is  inadmissible. — lb.    The 
letting  Are  to,  or  burning,  most  be  actual  burning  of  the  house  or  some  part 
thereof,  within  the  meaning  of  the  word  "burn,"  at  common  law. — Graham's 
cise,  40  Ala.  59.    Setting  fire  to  one  house  with  the  intent  to  communicate  to 
another  deemed  a  burning  of  the  latter. — Grimes's  case,  63  Ala.  166.    Also  by 
placing  matches  with  unginned  cotton,  with  intention  to  have  matches  ignited 
by  handling  of  the  cotton. — Overstreet  's  case,  46  Ala.  30.    Setting  fire  to  a  jail 
to  burn  a  hole  to  escape,  is  sufficient. — Luke's  case,  49  Ala.  30;  Lockett's  case, 
63  Ala.  5.    Indictments  under  which  they  are  held,  best  evidence  of  the  charge 
against  them,  and  of  their  intent  in  setting  fire  to  jail. — Luke's  case,  49  Ala. 
30.    When  one  may  be  guilty,  though  he  did  not  personally  set  fire  to  the  house 
or  "assist"  any  other  person  in  so  doing. — Hughes'  case,  75  Ala.  31.    The  act 
must  be  willful;  no  negligence  or  mischance  can  make  one  guilty  of  arson. — 
Pairo's  case,  49  Ala.  27;  Morris  v.  State,  124  Ala.  44  (27  So.  336).     Corpus 
delicti:     Proof  tending  to  show  burning  by  extraneous  human  agency  sufficient. 
—Stone's  case,  105  Ala.  60  (17  So.  114).    Defined:     Not  a  mere  burning,  but 
must  be  willful  and  criminal;  the  sufficiency  of  the  proof  a  question  for  the 
jury  and  not  for  the  court,  though  the  court  should  pass  on  a  fact  as  to  prima 
facie  showing  that  offense  was  committed. — Winslow's  case,  76  Ala.  42.    Wit- 
ness may  testify  to  good  character,  though  at  the  time  does  not  live  in  the  same 
neighborhood. — Prater's  case,  107  Ala.  26  (18  So.  238).    To  show  motive,  the 
state  of  feeling,  and  relation  between  the  defendant  and  injured  party  admissi- 
ble.—Prater 's  case,  107  Ala.  26  {18  So.  238);  Long's  case,  86  Ala.  36  (5  So. 
443);  Window's  case,  76  Ala.  42.    A  divorced  wife  is  a  competent  witness 
against  husband  as  to  matters  after  divorce,  but  not  before. — Long's  case,  86 
Ala,  36  (5  So.  443).    Where  A.  and  B.  confessed  to  crime  in  presence  of  each 
other,  evidence  of  motive  on  part  of  one  admissible  against  both. — Stone 's  case, 
105  Ala.  60  (17  8o.  114).    Failure  to  prove  motive  no  ground  for  reasonable 
doubt.— lb.    Oonfesaions:  Confessions  ntade  to  sheriff  while  in  custody,  if  vol- 
untary, are  admissible. — Sand's  case,  80  Ala.  201.    Confessions  obtained  by 
artifice  of  detective  may  be  admissible. — Stone's  case,  105  Ala.  60  (17  So.  114). 
Admissibility  of  testimony  solely  questions  for  the  court. — Long's  case,  86  Ala. 
36  (5  So.  443).    Declaration  by  defendant  that  he  had  previously  attempted  to 
born  the  house,   admissible. — McSwean's   case,    113   Ala.   661    (21   So.   211). 
Ownership  must  be  proved  as  laid. — Martha's  case,  26  Ala.  72;  Graham's  case, 
40  Ala.  659.     What  sufficient  prima  facie  proof  of  corpus  delicti  to  render  de- 
fendant 's  confession  admissible. — Winslow's  case,  76  Ala.  42.    Hostility  and 
other  circumstances  admissible  to  show  intent. — Hind's  case,  55  Ala.  145;  Over- 
street's  case,  46  Ala.  30;  Balaam's  case,  17  Ala.  451.    Proof  of  collateral  fact  to 
show  motive. — Winslow's  case,  76  Ala.  42.    Previous  request  by  defendant  of 
witness  to  burn  the  house,  admissible. — Martin 's  case,  28  Ala.  71.    But  evidence 
that  another  house  belonging  to  prosecutor  was  subsequently  burned,  inadmis- 
sible.— Brock's  case,  26  Ala.  104.    Admissibility  of  promises  and  threats  made 
by  a  third   person  to  state  witness  to  leave  the  state;  evidence  connecting 
defendant. — Martin's  case,  28  Ala.  71.    Evidence  under  indictment  for  arson  in 
third  degree  as  to  contents  of  building  admissible. — Brown's  case,  52  Ala.  345. 
Verdict  for  arson  in  first  degree,  need  not  state  the  degree. — Davis'  case,  52 
Ala.  357.    The  proof  of  a  charge  consists  in  two  distinct  propositions:    (1)  The 
eorpns  delicti;    (2)   The  identity  of   the  defendant. — lb.    Confessions   alone, 
without  corpus  delicti,  will  not  support  conviction. — lb.    Witness  may  testify 
to  similarity  of  defendant's  tracks  to  those  found  at  scene  of  action. — James' 
ease,  104  Ala.  20  (16  So.  94).    And  that  pieces  of  jug  found  in  debris  appeared 
to  be  burned. — lb.    Venue:    Whe;e  venue  not  proved,  defendant  entitled  to 
general  charge.— Stone 's  case,  105  Ala.  60   (17  So.  114).    But  the  question 
■met  be  raised  in  the  lower  court. — Henderson's  case,  105  Ala.  84  (16  So.  931). 
Indictment:     To  bum  an  "inhabited  dwelling  house"  is  arson  in  the  first 
degree;  that  a  human  being  was  in  it  is  surplusage. — Paine 's  case,  89  Ala.  26 
(8  So.  133).    An  indictment  which  alleges  the  burning  of  a  "  building  used  as 
*  prison"  is  sufficient;  that  a  human  being  was  in  it  is  surplusage. — Childress' 
ease,  86  Ala.  77  (5  So.  775).    Indictment  In  Code  form  sufficient.— Sand 's  case, 
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80  Ala.  201;  Boles 'a  case,  46  Ala.  207;  Miller's  case,  45  Ala.  24.  Should  aver 
the  ownership. — Martha's  case,  26  Ala.  72;  Miller's  case,  45  Ala.  24;  Davis's 
case,  52  Ala.  357;  Boles 's  case,  46  Ala.  204.  Unless  it  is  a  public  building; 
what  a  sufficient  averment  of  public  building. — Lockett  ;s  case,  63  Ala.  5.  Differ- 
ent house  And  different  ownership  may  be  alleged  in  different  counts. — Miller's 
case,  45  Ala.  24;  Martha's  case,  26  Ala.  72.  Ownership!  The  allegation  "the 
jail  of  Wilcox  county"  is  sufficient  as  to  ownership,  as  the  courts  judicially 
know  the  jails  are  the  property  of  the  respective  counties. — Sand's  case,  80 
Ala.  201.  The  ownership  may  be  alleged  disjunctively,  in  A.,  B.,  or  C,  and  if 
the  proof  shows  it  to  be  joint  it  will  support  verdict. — Brown's  case,  79  Ala.  51» 
That  owner  of  building  burned  was  one  of  the  jury  commission  without  other 
proof  of  illegal  acts,  is  no  ground  to  change  venue  or  quash  indictment. — 
Prater's  case,  107  Ala.  26  (18  So.  238).  Ownership  of  corncrib  containing  corn 
on  husband's  land  may  be  laid  in  wife,  if  she  built  it  in  absence  of  husband. — 
May's  case,  85  Ala.  14  (5  So.  14).  The  averment  that  the  owner  of  building 
is  unknown  need  not  be  proved. — Childress's  case,  86  Ala.  77  (5  8o.  775).  For 
arson  in  the  first  degree  the  jury  may  impose  imprisonment  for  life. — Paine 's 
case,  89  Ala.  26  (8  So.  133).  Ownership  sufficiently  laid  in  a  servant  in  pos- 
session, dwelling  in  the  house  under  contract  so  to  do. — Davis's  case,  52  Ala. 
357.  Indictment  intending  to  charge  arson  in  first  or  second  degree,  when  good 
only  in  third  degree.— Brown's  case,  52  Ala.  345;  Oheatham's  cases,  59  Ala. 
40.  Ownorship  properly  laid  in  a  cotenant  in  possession. — Adam's  case,  62  Ala. 
177.  Evidence:  Evidence  that  a  jug  containing  oil  found  near  burnt  building 
was  formerly  in  possession  of  the  defendant's  husband  is  admissible. — Thomas's 
case,  107  Ala.  13  (18  So.  229).  It  is  not  admissible  to  show  that  defendant  has 
character  of  being  afraid  to  go  out  at  night. — lb.  Evidence,  kerosene  oil  near 
burning;  comparison  of  tracks;  contradictory  statements  of  defendant. — Morris 
v.  State,  124  Ala.  44  (27  So.  336).  Evidence  to  show  absence  of  explosives  or 
any  natural  cause  to  produce  fire  admissible;  evidence  examined  and 
held  sufficient  as  to  corpus  delicti  to  allow  proof  of  confessions;  as  to  tracks  of 
defendant  seen  near  the  scene  of  the  crime. — Davis  v.  State,  141  Ala.  62  (37 
So.  676). 

6296.  (4337)  (3781)  (4347)  (3698)  (152)  Arson  in  the  sec- 
ond  degree. — Any  person  who  willfully  sets  fire  to,  or  Burns, 
any  church,  meeting  house,  courthouse,  town  house,  college, 
academy,  jail,  or  other  building  erected  for  public  use,  or  any 
banking  house,  warehouse,  cotton  house,  gin  house,  store,  man- 
ufactory, or  mill,  which,  with  the  property  therein  contained, 
is  of  the  value  of  five  hundred  dollars  or  more,  or  any  car,  car 
shed,  barn,  stable,  cotton  house,  or  cotton  pen  containing  cot- 
ton, or  corn  crib,  or  corn  pen  containing  corn,  or  any  shop,  or 
office,  or  outhouse  within  the  curtilage  of  any  dwelling  house, 
or  other  building,  by  the  burning  whereof  any  building  herein- 
before specified  in  this  section  is  burned,  or  who  willfully  sets 
fire  to,  or  burns  any  uninhabited  dwelling  house,  or  any  steam- 
boat or  vessel  in  which  there  is  at  the  time  no  human  being,  is 
guilty  of  arson  in  the  second  degree,  and  must,  on  conviction, 
be  punished  by  imprisonment  in  the  penitentiary  for  not  less 
than  two  nor  more  than  ten  years.     (Form  9  [7] .) 

Burning  of  cotton  house  or  outhouse  once  arson  in  first  degree,  punishable 
by  death.— Toulmin's  Digest,  p.  207,  §  8.  (Clay's  Digest,  p.  426,  §  I  66,  68; 
Feb.  10,  1875,  p.  238;  Jan.  30,  1885,  p.  105,  %  2.)  Indictment  need  not  allege 
ownership  of  store;  when  degree  of  arson  determined  by  value  of  store  burned. 
— Oranieon  v.  State,  117  Ala.  22  (23  So.  146).  Evidence,  corpus  delicti,  suffi- 
cient proof  of;  evidence  of  value  of  building  burned. — Granison  v.  State,  117 
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Ala.  22  (23  So.  146).    Burning  warehouse  of  the  value  of  $500  arson  in  second 
degree;  if  for  less  value,  arson  in  third  degree. — Cunningham  v.  State,  117 
Alt.  59  (23  So.  693).    An  amendment  of  an  indictment  by  consent  must  follow 
the  terms  of  the  consent,  otherwise  unauthorized;   evidence,  corpus  delicti; 
presumption  of  legal  responsibility;  failure  to  prove  venue;  proof  of  notice; 
hearsay  evidence  inadmissible;  confessions  admissible  though  procured  by  the 
trtifiees  of  a  detective. — Stone  v.  State,  105  Ala.  60  (17  So.  114).    Evidence, 
sufficient  to  prove  ownership  as  laid  in  corporation;  confessions  not  circum- 
stantial evidence.— Hannigan  v.  State*,  131  Ala.  29  (31  So.  89).    Evidence  as 
iotnAs,  when  may  be  proven. — Etheridge  v.  State,  124  Ala.  1Q0  (27  So.  820). 
Admissibility  of  confessions  questions  for  court;  weight  of  confessions   as 
evidence  question  for  jury.— McKinney  v.  State,  134  Ala.  134  (32  So.  726). 
Indictment  must  be   certain   as   to  person   charged;   misnomer  may  be  by 
Christian  or  surname. — Washington  v.  State,  68  Ala.  85.    Typographical  error 
in  statute  as  originally  enacted. — Washington  v.  State,  68  Ala.  85.    Burning 
of  cotton  house. — Washington  v.  State,  68  Ala.  85.    Burning  jail  of  Talladega 
eoonty;  pleas,  how  incorporated. — Lockett  v.  State,  63  Ala.  5.    Arson  in  this 
degree  consists  in  burning  designated  structures  or  buildings  devoted  to  par- 
ticnlar  purposes  and  of  certain  value. — Hudson  v.  State,  61  Ala.  833.    Evi- 
dence, proof  of  motive;  evidence  to  determine  value  of  property. — Hudson 
v.  State,  61  Ala,  333.    Burning  jail  of  Wilcox  county;  aiding  felon  to  escape 
from  jail;  admissibility  of  indictment  as  evidence. — Luke  v.  State,  49  Ala.  30. 
Burning  corn  crib,  variance. — Jackson  v.   State,  145  Ala.  54   (40  So.  979). 
There  can  be  no  conviction  under  this  section  for  burning  one's  own  house, 
or  of  another  who  burned  it  at  the  owner's  request,  to  get  the  insurance  on  it. 
—Heard's  case,  81  Ala.  55  (1  So.  640).    Curtilage  defined*— Cook 's  case,  83 
Ala.  62  (3  So.  849).    A  barn  which  only  opens  into  the  yard  in  which  dwelling 
is  situated  is  within  the  curtilage  of  the  dwelling  house. — Washington 's  case, 
82  Ala.  31  (2  8o.  356).    A  corn  crib  containing  corn  is  equivalent  to  corn  pen 
containing  corn,  and  is  sufficient  averment. — Cook's  case,  83  Ala.  62  (3  So. 
849).    The  degree  of  arson  which  the  law  ascribes  to  the  burning  of  a  gin- 
boose  is  determined  by  its  value— if  over  $500,  is  arson  in  second  degree;  if 
under,  the  third. — James's  case,  104  Ala.  20  (16  So.  94).    Under  this  section 
the  indictment  must  aver  that  the  ginhouse  was  of  the  value  of  more  than 
1500.— lb.    Counts  for  arson  in  second  and  third  degree  cannot  be  joined, 
and  in  such  case  a  general  verdict  of  guilty  will  be  arrested. — James's  case, 
104  Ala.  20  (16  8o.  94).    To  born  a  cotton-house  containing  cotton  is  arson 
in  the  second  degree  irrespective  of  value,  and  therefore  averments  as  to  value 
are  surplusage,  and  need  not  be  proved. — Henderson's  case,  105  Ala.  82  (16 
8c  931).     Ownership  of  the  cotton  must  be  alleged;  " containing  cotton  of 
M.  B.,"  insufficient.— Smoke's  case,  87  Ala.  143  (6  So.  376).     See  note  to 
preceding  section. 

6297.  (4338)  (3782)  Attempts  to  commit  arson.— An  attempt 
to  commit  arson,  in  either  the  first  or  second  degree,  is  a  felony 
punishable,  on  conviction,  by  imprisonment  in  the  peniten- 
tiary for  not  less  than  two,  nor  more  than  five  years. 

A  conviction  may  be  had  for  an  attempt  to  commit  arson. — Benbow  v. 
Stats,  128  Ala.  1  (29  So.  553).  Sufficiency  of  indictment  charging  attempt 
to  commit  an  offense. — Jackson  *s  case,  91  Ala.  55  (8  So.  773). 

6298.  (4339)  (3783)  Same;  sufficiency  of  indictment.— An 
indictment  for  an  attempt  to  commit  arson  is  sufficient,  if  it 
alleges  that  the  person  charged  "did  attempt  to  willfully  set 
fire  to  or  burn  a  steamboat  or  vessel  in  which  there  was  at  the 
time  a  human  being,' '  or  "did  attempt  to  willfully  set  fire  to  or 
tram  a  church  or  meeting  house,  erected  for  public  use,"  as 
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the  case  may  be,  without  alleging  the  particular  acts  constitut- 
ing the  attempt. 

6299.  (4340)  (3784)  (4348)  (3699)  (153)  Arson  in  the  third 
degree. — Any  person,  who  willfully  sets  fire  to,  or  burns  any 
house,  building,  boat,  or  vessel,  whether  completed  or  not,  or 
any  bridge,  causeway,  turnpike  gate,  or  tollgate,  by  law  erected 
or  authorized,  under  such  circumstances  as  do  not  constitute 
arson  in  thfe  first  or  second  degree,  is  guilty  of  arson  in  the 
third  degree,  and  must,  on  conviction,  be  imprisoned  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county,  for  not 
more  than  twelve  months,  and  may  also  be  fined  not  more  than 
two  thousand  dollars,  at  the  discretion  of  the  jury.  (Form 
10  [8].) 

(Aikin's  Digest,  p.  102,  §  10;  Clay's  Digest,  p.  426,  §  67.)  Not  necessary 
that  complaint  should  conclude  " against  the  peace  and  dignity  of  the  state;' ' 
amendment  of  complaint  or  affidavit;  evidence  as  to  contents  of  building. — 
Simpson  v.  State,  111  Ala.  6  (20  So.  572).  Setting  fire  to  crib,  being  a  house 
or  building;  it  is  the  possession,  not  the  ownership  or  interest  in  the  property, 
that  must  be  described.  In  whom  ownership  of  building  should  be  laid. — 
Adams  v.  State,  62  Ala.  177.  Cotton  house  containing  cotton  less  than  $500 
in  value;  arson  of  uninhabited  dwelling;  averment  of  value  in  indictment. — 
Henderson  v.  State,  105  Ala.  82  (16  So.  931).  Burning  corn  crib;  curtilage, 
what  buildings  are  within. — Cook  v.  State,  83  Ala.  62  (3  So.  849).  Burning 
gin-house. — Heard  v.  State,  81  Ala.  55  (1  So.  640).  See  note  to  §  6295  (4336). 
An  indictment  which  alleges  that  defendant  willfully  set  fire  to  and  burned 
a  gin-house  without  alleging  value  is  good  under  this  section,  but  not  for 
arson  in  the  second  degree. — James's  case,  104  Ala.  20  (16  So.  94).  An  indict- 
ment which  charges  that  the  defendant  "willfully  set  fire  to  and  burned  a 
corn  crib  or  corn  pen,  under  circumstances  not  constituting  arson  in  first 
or  second  degree"  is  good  as  to  arson  in  third  degree. — Leonard's  case,  96 
Ala.  108  (11  So.  307).  The  only  punishment  the  jury  can  impose  for  arson 
in  the  third  degree  is  fine  not  to  exceed  $2,000. — Leonard's  case,  96  Ala.  108 
(11  So.  307). 

6300.  (4341)  (3785)  (4349)  (3700)  (154)  Burning  insured 
house,  vessel,  etc.,  or  casting  away  or  destroying  boat  or  vessel 
— Any  person,  who,  with  intent  to  charge,  injure,  or  defraud 
the  insurer,  willfully  burns,  or  with  intent  to  burn,  sets  fire  to 
any  building  or  property  which  at  the  time  is  insured  against 
fire;  or  who  willfully  burns,  or  sets  fire  to,  with  intent  to  burn, 
or  sinks,  casts  away,  or  otherwise  destroys  any  boat,  ship,  or 
vessel,  with  intent  to  charge,  injure,  or  defraud  the  owner  of 
such  boat,  ship,  or  vessel,  or  of  .any  property  on  board  of  the 
same,  or  the  insurer  of  such  boat,  vessel,  or  property;  or  any 
person  who  attempts  to  commit  the  offense  defined  by  this  sec- 
tion, must,  on  conviction,  be  punished  by  imprisonment  in  the 
county  jail,  or  hard  labor  for  the  county,  for  not  more  than 
twelve  months;  and  may  also  be  fined  not  more  than  two  thou- 
sand dollars,  at  the  discretion  of  the  jury. 

(Clay's  Digest,  p.  420,  §  24.)  The  offense  under  this  section  is  separata 
and  distinct  from  arson  in  any  degree,  under  the  statute. — Heard's  case,  81 
Ala.  55  (1  So.  640).    Proof  of  facts  to  constitute  this  offense  will  not  support 
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verdict  under  indictment  charging  arribn  in  any  degree. — lb.  The  indictment 
must  aver  the  statutory  constituents — insurance  against  fire  and  the  intent 
to  charge,  injure  or  defraud  the  insurer. — lb.;  Martin's  case,  29  Ala.  30; 
s.  c,  28  Ala.  71. 

6301.  The  relation  of  husband  and  wife  or  landlord  and 
tenant  no  excuse  or  defense  in  actions  for  arson. — Any  person 
who  willfully  sets  fire  to  or  burns  the  property  of  his  wife  or 
her  husband,  or  of  his  landlord,  without  the  express  consent  of 
the  owner  to  so  burn  such  property,  shall  be  guilty  of  arson  in 
the  same  manner  and  to  the  same  degree,  and  shall  be  punished 
in  the  same  manner  and  in  the  same  degree  as  if  the  relation  of 
husband  and  wife  or  landlord  and  tenant  did  not  exist. 
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AKTICLE  2. 
Theeatb  to  Burn  Buildings  or  Agricultural  Produce.    6302-6305. 


Section. 
6302.  Threatening    to    burn    house, 
store,   shop,  barn,   or   other 
building,  or  any  agricultural 
produce. 


Section. 

6303.  Willful  and  malicious  setting 

fire    to    or    burning   fences, 
etc 

6304.  Setting  fire  to  woods. 

6305.  Taking  from  fence  for  fuel. 


6302.  (5604)  Threatening  to  burn  house,  store,  shop,  barn, 
or  other  building,  or  any  agricultural  produce. — Any  person 
who.  knowing  the  contents  thereof,  sends,  delivers,  or  causes 
to  be  received  by  another,  or  posts  on  the  premises  of  another, 
any  letter  or  writing,  or  any  verbal  message,  threatening  to 
burn,  injure,  or  destroy,  conditionally  or  unconditionally,  any 
house,  store,  shop,  barn,  gin,  or  other  building,  or  any  house  or 
pea  containing  corn  or  cotton  or  other  agricultural  produce,  or 
any  agricultural  produce,  whether  in  or  under  any  building  or 
not,  must,  on  conviction,  be  imprisoned  in  the  penitentiary  for 
not  less  than  two,  nor  more  than  ten  years. 

6303.  Willful  and  malicious  setting  fire  to  or  burning  fences,  (ro.o.) 
etc— If  any  person  shall  willfully  and  maliciously  set  fire  to 

or  burn  the  fences,  or  stacks,  piles  or  shocks  of  corn,  cotton, 
fodder,  grain,  straw,  or  hay,  lumber  or  other  building  material, 
or  crops  not  gathered  in  the  field  of  another,  he  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  for  not  less  than 
one  year  nor  longer  than  five  years. 

6301  Setting  fire  to  woods.— If  any  person  shall  willfully 
and  maliciously  set  on  fire,  or  cause  to  be  set  on  fire,  any  tim- 
ber, woods,  lands,  or  marshes,  so  as  to  cause  loss  or  injury  to 
another,  he  shall  be  guilty  of  a  misdemeanor. 

6305.  Taking  from  fence  for  fuel.— If  any  person  shall  wrong- 
fully take  from  the  fence  or  enclosure  of  another,  any  rail  or 
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other  material  of  which  it  is  made,  for  the  purpose  of  using  the 
same  for  fuel,  he  shall  be  guilty  of  a  misdemeanor. 


CROSS   REFERENCES. 


ABSOK  AND  KINDRED  OFFENSES  (Criminal  Code)   6895-6305 


CHAPTER  165. 

ASSAULTS.    6306-6310. 


Section. 

6306.  Punishment   of  assaults,  and 

assaults  and  batteries. 

6307.  Assault     and     battery     with 

cowhide,  etc.,  having  pistol, 
etc.,  to  intimidate. 


Section. 

6308.  Evidence    of    abusive    words 

to  extenuate  or  justify. 

6309.  What    assaults    or    attempts 

felonies. 

6310.  Assaults  to  kill  or  maim  and 

conspiracies  by  convicts. 


6306.  (4343)  (3747)  (4318)  Punishment  of  assaults,  and 
assaults  and  batteries. — Any  person  who  commits  an  assault, 
or  an  assault  and  battery,  on  another,  must,  on  conviction,  be 
fined  not  more  than  five  hundred  dollars,  and  may  also  be  im- 
prisoned in  the  county  jail,  or  sentenced  to  hard  labor  for  the 
county,  for  not  more  than  six  months.     (Form  11  [9].) 

Any  touching  of  another  in  rudeness  or  anger  is  an  assault  and  battery. — 
Jacobi's    case,    133   Ala.     1     (32     Bo.     158).     The     proposition     that     the 
husband   can   chastise   his   wife   is   a   relic    of   barbarism;    it   is   not    now 
and    never   was    the    law    of    Alabama. — Fulgham    v.  State,    46    Ala.     }43. 
A    complaint    and    affidavit    charging    the    defendant    with    assault     and 
battery    with    a    weapon    "or    affray,"    does    not    invalidate    it. — Louis    v. 
State,   112    Ala.   52    (21    So.   64).    A   verdict    as   follows:    "We,   the    jury, 
find  the  defendant  guilty  and  assess  a  fine  of  $10  and  sentence  to  the  county 
for  thirty  days'  labor,"  is  not  void;  the  last  phrase  is  surplusage,  the  jury 
having  no  authority  to  impose  hard  labor. — Taylor  v.  State,.  114  Ala.  20   (21 
So.  947.)    Mere  declaration  or  statement  by  the  clerk  of  the  action  of  the  court 
is  not  a  sufficient  judgment  to  support  a  sentence. — Marks  v.  State,  131  Ala,  44 
(31  So.  18).     Where  defendant  is  at  fault  in  bringing  on  the  difficulty,  he  cannot 
introduce  evidence  as  to  dangerous  character  of  person  assaulted. — Bufus  ▼. 
State,  117  Ala.  131  (23  So.  144);  Brown's  case,  74  Ala.  42.    Evidence  admis- 
sible to  show  motive  of  assault;  competency  of  evidence  showing  surprise. — 
Thomas  v.  State,  117  Ala.  178  (23  So.  665).    Each  alternative  charge  in  the 
indictment  must  describe  the  means  unless  the  means  was  unknown. — Rogers 
v.  State,  117  Ala.  192  (23  So.  82).    An  indictment  charging  assault  with  rock 
or  brick  or  other  missile  of  like  kind  is  bad  on  demurrer;  evidence  that  person 
assaulted  used  very  insulting  language  and  assumed  threatening  manner  as 
mitigating  circumstances. — Rogers  v.  State,  117  Ala.  192  (23  So.  82).    Where 
an  affidavit  charges  that  affiant  says  on  oath  that  he  has  probable  cause  for 
believing  and  does  believe  that  within  twelve  months  before  the  making  of 
affidavit  in  said  county,  J.  F.  assaulted  E.  W.  with  a  weapon,  held  sufficient. — 
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Fuller  v.  State,  117  Ala.  200  (23  So.  73).  A  mere  failure  to  punctuate  cannot 
affect  the  legal  significance  of  the  complaint. — Fuller  v.  State,  117  Ala.  200 
(23  So.  73).  Violently  wrenching  gun  from  the  hands  of  another  may  be  an 
assault— Scott  v.  State,  118  Ala.  115  (24  So.  414).  That  person  assaulted  was 
attempting  to  get  a  gun,  held  part  of  the  res  gestae. — Smith  v.  State,  123  Ala. 
64  (26  So.  641).  Variance,  an  indictment  or  complaint  charging  a  simple 
assault  or  that  defendant  did  assault  and  beat  a  named  person,  may  authorize 
t  conviction  for  an  assault  with  a  weapon. — Smith  v.  State,  123  Ala.  64  (26  So. 
641).  Kind  or  character  of  dog  killed  immaterial  in  prosecution  for  an  assault 
growing  out  of  the  killing  of  a  dog.— Rogers  v.  State,  126  Ala.  40  (28  So.  619). 
Taking  improper  liberties  with  a  female  constitutes  an  assault. — Walker  v. 
State,  132  Ala.  11  (31  8o.  557);  Balkum  v.  State,  115  Ala.  117  (22  So.  532). 
Justification  upon  ground  that  defendant's  son  had  been  punished  by  the 
person  assaulted  as  a  school  teacher.— Walkley  v.  State,  133  Ala.  183  (31  8o. 
864).  Sufficiency  of  evidence  as  to  identity  of  person  assaulted. — Walker  v. 
State,  134  Ala.  86  (32  So.  703).  When  self-defense  cannot  be  invoked;  evidence 
of  abusive  language.— Johnson  v.  State,  136  Ala.  76  (34  So.  209).  When  two 
persons  meet,  both  using  insulting  words  and  fight  willingly,  both  are  guilty 
equally,  and  it  is  immaterial  who  commences  the  quarrel. — Johnson  v.  State,  136 
Ala.  76  (34  8o.  209) ;  Howell's  case,  79  Ala.  283.  To  constitute  an  assault,  there 
mast  be  an  attempt,  though  interrupted,  to  inflict  personal  violence. — Black- 
well's  case,  9  Ala.  79;  Johnson's  case,  35  Ala.  863;  Shaw's  case,  18  Ala.  547. 
An  intentional  attempt  to  strike,  within  striking  distance. — Lane's  case,  85 
Ala.  11  (4  So.  730).  Held,  an  assault  to  cause  a  person  to  give  up  his  gun 
through  fear  of  bodily  harm. — Balkum 's  case,  40  Ala.  671.  Also  raising  a 
•tick  near  enough  and  intending  to  strike,  causing  the  party  to  strike  in  self- 
defense. — Johnson's  case,  35  Ala.  363.  Also  to  attempt  to  strike  in  striking 
distance,  or  to  shoot  in  shooting  distance. — Gray's  case,  63  Ala.  66.  An 
assault  and  battery,  to  unlawfully  take  and  detain  another  without  his  con- 
test.—Long  v.  Bogers,  17  Ala.  540.  Also  for  hirer  to  chastise  convict. — 
Prewitt's  case,  51  Ala.  33.  Also  to  maltreat  a  convict. — Sanders's  case,  55 
Ala.  43.  Also  for  husband  to  whip  his  wife. — Bobbins'  case,  20  Ala.  36. 
Husband  no  authority  to  inflict  moderate  correction  on  his  wife;  the  authority 
for  "wife-whipping"  is  a  relic  of  barbarism. — Fulgham's  case,  46  Ala.  143, 
citing  Turner  v.  Turner,  44  Ala.  437;  Goodrich  v.  Goodrich,  lb.  670.  To  con- 
strtate  assault  with  gun  or  pistol,  it  must  be  presented  within  a  dangerous 
distance. — Tarver's  case,  43  Ala.  354;  Lawson's  case,  30  Ala.  14.  A  party 
may  resist  an  officer,  and  use  force  sufficient  only  to  prevent  levying  process 
on  his  own  property  when  process  is  against  third  party. — Smith's  case,  105 
Ala.  136  (17  So.  107).  An  officer  is  guilty  of  an  assault  if  he  strikes  A.  while 
attempting  to  levy  process  against  B.  on  A.'s  property. — Smith's  case,  105 
Ala.  136  (17  8o.  107).  Party  has  right  to  retake  his  property  unlawfully  held; 
but  if  he  do  so  in  an  angry  manner,  and  use  more  force  than  necessary,  he 
is  guilty  of  assault.— Bonner's  case,  97  Ala.  47  (12  So.  408).  Indictment  may 
charge  in  one  count  simple  assault,  and  in  another  assault  with  weapon. — lb. 
Ike  wife  may  be  compelled  to  testify  against  the  husband  for  assault  com- 
mitted on  her  by  him.— Johnson 's  case,  94  Ala.  53  (10  So.  427).  In  prosecution 
agaisat  policeman  for  assault  in  making  arrest,  the  judgment  in  police  court 
in  case  against  party  arrested,  is  not  admissible. — Patterson's  case,  91  Ala. 
58  (8  So.  756);  Haas  v.  Taylor,  80  Ala.  459.  Policeman  in  making  arrest 
should  only  use  such  force  as  is  necessary  to  protect  himself  or  parties  assist- 
ing in  the  arrest.—- Patterson's  case,  91  Ala.  58  (8  So.  756).  A  school  teacher, 
or  one  standing  "in  loco  parentis,"  has  the  right,  in  the  exercise  of  sound 
discretion,  to  moderately  chastise  pupil  under  his  charge. — Boyd's  case,  88 
Ala.  169  (7  So.  268);  McOormack 's 'case,  102  Ala.  156  (15  So.  438);  Dean's 
ease,  89  Ala.  46  (8  So.  38).  But  teacher  or  parent  cannot  deal  brutally  with 
csnldren,  so  as  to  endanger  life,  or  inflict  cruel  punishment. — Boyd's  case,  88 
Ala.  169  (7  So.  268);  Dean's  case,  89  Ala.  46  (8  So.  38).  A  witness,  not  an 
expert,  cannot  give  his  opinion  as  to  whether  an  injury  is  permanent. — Dean's 
ease,  89  Ala.  46  (8  So.  38).  Neither  mistake  of  identity  of  person  assaulted 
nor  dronkenness  of  accused  is  any  defense  for  assault. — Carter's  case,  87  Ala. 
113  (6  8o.  356).    Though  affidavit  names  no  party  assaulted,  the  information 
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may  eapply  it  and  there  is  no  variance.— Little 'a  case,  89  Ala.  99  (8  So.  82). 
Party  who  uses  first  words  of  insult  cannot  justify  his  subsequent  assault, 
unless  he  withdraws  from  combat. — Howell's  case,  79  Ala.  283.  Party  who 
merely  answers  a  verbal  insult  with  another  does  not  deprive  himself  of  self- 
defense,  unless  he  fights  willingly.— lb.  Pointing  an  unloaded  gun  at  another, 
though  party  does  not  know  that  it  was  not  loaded,  is  not  an  assault. — Chap- 
in  mi's  case,  78  Ala.  463.  A  charge  "that  the  least  touching  of  another  person 
willfully "  is  a  battery,  is  erroneous. — Alston's  case,  109  Ala.  51  (20  So.  81). 
Questions  so  framed  that  the  answer  may  tend  to  criminate  witness  need  not 
be  answered. — lb.  All  parties  are  liable  as  accomplices  for  subsequent  acts 
growing  out  of  common  design,  but  not  for  acts  growing  out  of  particular 
malice  or  design. — lb.  Justice  of  the  peace  no  jurisdiction  of  assault  frith 
weapon,  and  a  conviction  by  him  is  void. — Danzey's  case,  68  Ala.  296.  No 
defense,  if  person  assaulted  struck  first  blow,  if  retaliation  disproportionate 
or  excessive. — Mooney's  case,  33  Ala.  419;  Riddle's  case,  49  Ala.  389.  Self- 
ilotYnss  cannot  be  invoked  if  accused  provoked  the  difficulty. — Johnson's  case, 
69  Ala.  253;  Page's  case,  lb.  229.  No  excuse  that  person  assaulted  had  pos- 
session, and  refused  to  surrender  defendant's  property,  which  had  been  stolen. 
— Hendrix's  case,  50  Ala.  148.  Husband  may  prove  wife's  conduct  in  mitiga- 
tion*— Bobbins 's  case,  20  Ala.  36.  A  pending  civil  action  may  be  proved  in 
mitigation. — Autery's  case,  1  Stew.  399.  Also  remark  of  the  accused  at  the 
time,  as  part  of  res  gestae. — Kiddie's  case,  49  Ala.  389;  Black  well's  case,  9 
Ala.  79;  Johnson's  case,  35  Ala.  363.  An  owner  of  goods  may,  after  notice, 
employ  reasonable  force  to  prevent  an  unlawful  levy. — Johnson's  case,  12  Ala. 
MO,  As  to  what  circumstances  inadmissible  to  justify  or  mitigate. — Bosen- 
banm's  case,  33  Ala.  354;  Ward's  case,  28  Ala.  53;  Prewitt's  case,  51  Ala.  33; 
Hendrix'8  case,  50  Ala.  148.  Code  form  of  indictment  sufficient. — Thompson's 
case,  25  Ala.  41.  Means  used  may  be  alleged  in  alternative. — Murdock's  case, 
65  Ala.  520.  Specific  intent  or  circumstances  of  aggravation  may  be  alleged. — 
lb.  520.  Allegation  of  assault  with  a  weapon  must  be  proved,  else  variance 
is  fatal — Johnson's  case,  35  Ala.  363;  Walker's  case,  73  Ala.  17.  Indictment 
charging  assault  with  both  a  stick  and  a  knife;  when  prosecutor  need  not 
elect. — Johnson's  case,  35  Ala.  363.  Conviction  for  assault  and  battery  may 
be  bad  under  indictment  for  rape. — Bichardson's  case,  54  Ala.  158.  Voluntary 
drunkenness  can  never  justify  an  assault  and  battery.— Englehardt 's  case, 
SB  Ala.  100  (7  So.  154). 

6307.  (4344)  (3748)  (4315)  (3672)  (134)  Assault  and  bat- 
tery  with  cowhide,  etc.,  having  pistol,  etc.,  to  intimidate. — Any 
person  who  assaults  and  beats  another  with  a  cowhide,  stick, 
or  whip,  having  in  his  possession  at  the  time  a  pistol,  or  other 
deadly  weapon,  with  intent  to  intimidate  and  prevent  the  per- 
son assaulted  from  defending  himself,  must,  on  conviction,  at 
the  discretion  of  the  jury,  be  fined  not  more  than  two  thousand 
dollars,  or  be  imprisoned  in  the  county  jail,  or  sentenced  to 
hard  labor  for  the  county,  for  not  more  than  twelve  months. 
(Form  12  [10].) 

(Clay's  Digest,  p.  416,  §  31.)  When  indictment  insufficient  for  this  offense, 
held  good  for  a  simple  assault  and  battery. — Higginbotham  's  case,  50  Ala.  133. 

6308.  (4345)  (3749)  (4900)  (4198)  (646)  Evidence  or  abus- 
ive words  to  extenuate  or  justify. — On  the  trial  of  any  person 
for  an  assault,  an  assault  and  battery,  or  an  affray,  he  may  give 
in  evidence  any  opprobrious  words  or  abusive  language  used 
by  the  person  assaulted  or  beaten  at  or  near  the  time  of  the 
assault  or  affray;  and  such  evidence  shall  be  good  in  extenua- 
tion or  justification,  as  the  jury  may  determine. 
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Where  two  persons  meet,  both  use  insulting  language,  and  they  fight 
willingly,  both  are  equally  guilty  and  it  is  immaterial  who  commences  the 
quarrel—Johnson  v.  State,  136  Ala.  76  (34  So.  209).  Statute  no  application 
to  cMlrafeL— Mitchell  v.  Gambill,  140  Ala.  316  (37  So.  290).  Statute  limited 
to  criminal  trials  for  assaults,  assaults  and  batteries,  and  affrays. — Elmore  v. 
State,  140  Ala.  184  (37  So.  156).  Opprobrious  words  no  excuse  for  homicide. 
-Taylor  v.  State,  48  Ala.  180.  Intended  as  a  shield  and  not  as  a  sword.— 
Brown's  case,  74  Ala.  42.  Where  there  is  evidence  tending  to  show  that 
assault  was  provoked  by  opprobrious  words,  it  is  error  for  court  to  refuse 
to  instruct  jury  that  such  words  may  justify  or  extenuate  the  offense. — 
8pigner's  ease,  103  Ala.  30  (15  So.  892).  Where  the  assault  is  admitted,  and 
accused  relies  on  opprobrious  words  for  justification,  the  burden  to  show  this 
is  on  him,  and  the  court  in  charge  may  assume  the  assault. — lb.  The  statute 
applies  only  to  assaults,  or  assaults  and  batteries,  not  to  felonies  or  homi- 
cides.—Prior 's  case,  7}  Ala.  56.  Violent  character  of  person  assaulted  not 
admissible  when  defendant  was  the  aggressor. — Brown's  case,  74  Ala.  42. 

6309.  (4346)  (3751)  (4314)  (3670)  (128)  What  assaults  or 
attempts  felonies. — Any  person  who  commits  an  assault  on 
another,  with  intent  to  murder,  maim,  rob,  ravish,  or  commit 
the  crime  against  nature,  or  who  attempts  to  poison  any  human 
being,  or  to  commit  murder  by  any  means  not  amounting  to 
an  assault,  must,  on  conviction,  be  punished  by  imprisonment 
in  the  penitentiary  for  not  less  than  two,  nor  more  than  twenty 
rears.    (Forms  14, 15, 16, 17  [12, 13, 14, 15].) 

At  one  time  punishable  by  being  amerced  of  damages  in  such  sum  as 
tie  jury  may  assess  and  by  imprisonment  not  to  exceed  one  year  and  required 
to  give  security  for  good  behavior  for  six  months. — Toulmin's  Digest,  p. 
206,  §  5.  (Aikin's  Digest,  p.  102,  §  6;  Clay's  Digest,  p.  416,  §  30.)  Any 
touching  of  one  person  by  another  in  rudeness  or  anger  is  an  assault  and 
battery;  and  every  assault  and  battery  includes  an  assault;  to  constitute 
an  assault  with  intent  to  ravish,  the  perpetrator  need  not  intend  that  this 
accomplished  purpose  would  be  rape. — Jacobi  v.  State,  133  Ala.  1  (32  So. 
158).  Evidence  examined  and  held  not  sufficient. — Simmons  v.  State,  145 
Ala.  61  (40  So.  660).  Assault  to  murder,  is  with  the  intent,  unlawfully  and 
aahcioualy,  to  kill  the  person  assaulted. — Washington's  case,  53  Ala.  29; 
Borns'i  case,  8  Ala.  313;  Moore's  case,  18  Ala.  532;  Tarver's  case,  43  Ala. 
354;  Ogletree's  case,  28  Ala.  693;  Meredith's  case,  60  Ala.  441;  Simpson's 
ease,  59  Ala.  1.  Is  a  common-law  offense,  statute  merely  changing  the  pun- 
iaament— Meredith's  case,  60  Ala.  441.  Attempt  not  equivalent  to  intent — 
Marshall's  case,  14  Ala.  411.  Intent  to  kill  not  equivalent  to  intent  to 
inmrder.— -Crawford's  case,  86  Ala.  16  (5  So.  651);  Williams's  case,  77  Ala.  53. 
Party  may  be  guilty  without  knowing  the  person  assaulted. — Washington's 
eats,  53  Ala.  29.  Need  not  be  a  specific  intent,  as  contradistinguished  from 
the  intent  to  be  implied  by  the  jury  from  the  attendant  circumstances. — 
Meredith's  case,  60  Ala.  441.  An  intent  to  take  life  must  be  proved;  but, 
Hke  the  malicious  intent  in  murder,  may  be  Inferred  by  the  jury  from  the 
ase  of  a  deadly  weapon,  the  character  of  the  assault,  and  other  attendant 
areomstances.--Walls'8  case,  90  Ala.  618  (8  So.  680),  qualifying  Smith's 
ease,  88  Ala.  23  (7  So.  103);  Moore's  case,  18  Ala.  532;  Allen's  case,  52 
Ala.  391;  Meredith's  case,  60  Ala.  441;  Lane's  case,  85  Ala.  11  (4  So.  730); 
Jolly's  case,  94  Ala.  19  (10  So.  606);  Jackson's  case,  94  Ala.  85  (10  So.  509); 
Jones's  case,  96  Ala.  101  (11  So.  399);  Ellis's  case,  105  Ala.  72  (17  So.  119). 
Henee  charges  requiring  an  acquittal  unless  the  jury  find  a  specific  intent 
to  murder,  are  misleading  and  properly  refused. — Gases  last  cited.  Where 
*****  is  evidence  of  an  assault  upon  the  particular  person  named  in  the 
indictment,  the  determination  of  guilt  or  innocence  of  the  felony  necessitates 
the  inquiry,  whether,  if  death  had  ensued,  the  offense  would  have  been 
voider  in  either  degree.— McCormack's   case,   102   Ala.    156    (15   So.   438); 
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Lawrence's  case,  84  Ala.  424  (5  So.  33);  Smith's  ease,  83  Ala.  26  (3  So.  551); 
Meredith's  case,  60  Ala.  441.    That  the  offense  would  have  been  murder  had 
death  ensued-,  is  not  sufficient  evidence  of  the  intent  when  the  injury  is 
inflicted  on  a  person  not  intended. — Moore's  case,  18  Ala.  532;  MeCormack's 
case,  102  Ala.  156  (15  So.  438).    The  means  to  accomplish  the  intent  need 
not  exist;   as  the  absence  of  a  cap  from  a  gun  would*  not  matter,  if  the 
accused  supposed  it  was  on  the  gun. — Mullen's  case,  45  Ala.  43.    Presenting 
an  unloaded  gun,  knowing  it  to  be  unloaded,  is  not  an  assault. — Chapman's 
case,  78  Ala.  463.    The  facts  must  raise  presumption  of  intent  to  murder.— 
Morgan's  case,  33  Ala.  413;   Horn's  case,  98  Ala.   23    (18   So.  329).    The 
intent  Is  a  question  for  the  jury. — Morgan's  case,  33  Ala.  413;  Simpson's 
case,  59  Ala.  1;  Washington's  case,  63  Ala.  185.    Evidence  of  malice  and 
intent. — Ogletree's  case,  28  Ala.  693;  CabbelTs  case,  46  Ala.  195;  Tarver's 
case,  48  Ala.  354;   Allen's  case,  52  Ala.  391;   Moore's  case,   18  Ala.   532; 
Simpson's  case,  59  Ala.  1;  Boss's  case,  62  Ala.  224 f  Gray's  case,  63  Ala. 
66;  Meredith's  case,  60  Ala.  441;  Crawford's  case,  86  Ala.  16  (5  So.  651). 
Deprived  of  felonious  character  under  same  provocation  as  homicide;  doctrine 
of  freedom  from  fault  and  of  retreat  the  same.— Ellis's  case,  105  Ala.  72 
(17  So.  119);  Williams's  case,  103  Ala.  33  (15  8o.  662);  MeCormack's  case, 
102  Ala,  156  (15  So.  438);  Gunter's  ease,  111  Ala.  23  (20  So.  632).    Onus  on 
defendant  to  show  there  was  no  reasonable  mode  of  escape;  onus  on  state  to 
show  fault  in  bringing  on  the  difficulty. — Cleveland's  ease,  86  Ala,  1  (5  8o. 
426);   Gibson's  case,  89  Ala.  121  (8  So.  98);  Keith's  case,  97  Ala,  32   (11 
So.  914);  Holmes's  case,  100  Ala.  80  (14  So.  864);  MeCormack's  case,  102 
Ala.  156  (15  So.  438);  Henson's  case,  112  Ala.  41  (21  So.  79);  s.c,  22  So.  127. 
The  discharge   of   a   loaded   gun   at   another,  within   carrying  distance,   if 
unexplained,   raises   the   presumption   of  malice.— Crawford 's   case,   86   Ala. 
16  (5  So.  651);  Williams's  case,  77  Ala.  53.     What  necessary  to  justify  use 
of  deadly  weapon  in  resistance  of  assault. — Jackson's  case,  94  Ala.  85  (10  So. 
509).    When  malice  presumed  from  the  use  of  a  deadly  weapon.— Williams's 
case,  77  Ala.  53;  Crawford's  case,  86  Ala.  16  (5  So.  651);  Jolly's  case,  94  Ala. 
19   (10  So.  606).    Sudden  passion  from  an  immediate  insult  is  not  enough 
to  repel  the  imputation  of  malice. — Lane's  case,  85  Ala.   11   (4  So.  730). 
Aiding  and  abetting,  and  encouraging  a  mob  by  words  to  commit  this  offense; 
must  be  shown  that  the  mob  heard  the  words. — CabbelTs  case,  46  Ala.   195. 
Words  were  addressed  to  or  heard  by  some  of  the  persons  composing  the 
mob. — CabbelTs   case,   46   Ala.    195.    Aiding   and    abetting   an   assault    with 
intent  to  murder. — Buford  v.  State,  132  Ala.  6  (31  So.  714).    Conspiracy  to 
commit   assault. — Hicks   v.   State,    123    Ala.    15    (26   So.   337).    Conspiracy: 
Each  co-conspirator  is  equally  responsible  for  everything  which  may  conse- 
quently and  proximately  result  from  their  unlawful  purpose. — Tanner's  case, 
92  Ala,  1  (9  So.  613);  Jolly's  case,  94  Ala.  19  (10  So.  606);  Martin's  case, 
89  Ala.  115  (8  So.  23);  Elmore's  case,  110  Ala.  63  (20  So.  323).    If  defendant 
himself  made  the  assault,  proof  of  the  conspiracy  is  not  necessary. — Jolly's 
case,  94  Ala.  19  (10  So.  606).    Charge  predicating  guilt  on  proof  that  defend- 
•  ant  was  present  ready  to  aid  and  abet,  without  proof  of  a  conspiracy,  is  error. — 

Elmore's  case,  110  Ala.  63  (20  So.  323).  Conduct  of  accused  admissible  in 
evidence.— Avery  v.  State,  124  Ala.  20  (27  So.  505).  To  set  up  self-defense, 
defendant  must  be  free  from  fault  in  bringing  on  the  difficulty. — Welch  ▼. 
State,  124  Ala.  41  (27  So.  307).  Homicide  from  exposure,  when  manslaughter 
and  when  murder;  abandonment  of  infant  to  constitute  assault  with  intent 
to  murder.— Pallis  v.  State,  123  Ala.  12  (26  So.  339).  There  is  apparently 
deadly  potency  in  an  ordinary  gun  charged  with  No.  6  shot  at  twenty  steps. — 
Christian  v.  State,  133  Ala.  109  (32  So.  64).  Evidence  as  to  wound  inflicted 
upon  a  person  other  than  the  one  named  in  the  indictment;  when  defendant 
can  strike  in  defense  of  another  than  himself;  when  evidence  of  character 
of  person  assaulted  is  admissible. — Surginer  v.  State,  134  Ala.  120  (32  So. 
277).  Evidence  as  to  previous  difficulty;  liability  of  one  for  acts  of  others; 
evidence  of  former  difficulty  and  freedom  from  fault. — Deal  v.  State,  136  Ala, 
52  (34  So.  23).  Evidence  that  shooting  was  accidental;  defendant  cannot 
testify  to  his  own  uncommunicated  motive,  purpose,  or  intention. — Holmes 
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y.  State,  136   Ala.  80   (34  So.  180).    Confession  shown  to  be  voluntary  by 
eireumitances;  specific  intent  to  shoot  person  assaulted  not  necessary.— Bush 
t.  State,  186  Ala.  85  (83  So.  878).    Plea  of  former  conviction  may  be  good 
though  based  on  conviction  by  a  recorder's  court. — Jackson  v.  State,   136 
Ala.  96  (38  So.  888),  see  Harris  v.  State,  128  Ala.  41  (29  So.  581).    Former 
jeopardy  does  not  exist  when  an  investigation  was  had  before  committing 
magiatrate. — Spraggins  v.  State,  139  Ala.  93  (35  So.  1000).    Where  defendant 
was  shot  from  ambush. — Spraggins  v.  State,  139  Ala.  93   (35  So.  1000).    A 
mere  trespass  does  not  excuse  commission  of  felony;   offense  committed  in 
misting  arrest.— Dryer  v.  State,  139  Ala.  117  (36  So.  38).    Proof  of  defend- 
ants good  character  not  admissible  in  trial  for  assault  with  intent  to  murder. — 
Morgan  v.  State,  88  Ala.  223  (6  So.  761).    Admissibility  of  threats  against 
third  person. — Shackleford  v.  State,  79  Ala.  26.    Murder  by  administering 
poison.— Shackleford  v.  State,  79  Ala.  26.    Former  conviction  of  assault  and 
battery  with  a  stick  may  be  good  defense. — Moore  v.  State,  71  Ala.  307. 
The  crime  cannot  be  split  up  into  two  or  more  distinct  offenses. — Moore  v. 
8tate,  71  Ala.  307.    Jury  alone  can  determine  and  fix  amount  of  fine;  court 
cannot  do  so;  what  judgment  can  and  should  be  rendered  on  failure  to  pay 
fine,  and  costs. — Nelson  v.  State,  46  Ala.  186.    Girl  under  ten  years  of  age 
may  be  substituted  for  the  word  "woman"  in  an  indictment  for  assault 
with  intent  to  ravish.— King  v.  State,  120  Ala.  329  (25  So.  178).    Evidence  of 
previous  difficulty;   conspiracy  to  commit  the  crime;   revenge  for  previous 
wrong  is  tantamount  to  malice.— Ellis  v.   State,  120  Ala.  833   (25  So.  1); 
Mefiae  v.  State,  120  Ala.  359   (25  So.  214).    Border  of  proof  as  to   self- 
defense  is  upon  the  defendant.— Lewis  v.  State,  120  Ala.  339   (25  So.  48). 
Conviction  may  be  had  under  this  statute  for  simple  assault  or  assault  and 
battery.— Curry  v.  State,  120  Ala.  366  (25  So.  237).    Duty  to  retreat  and  free- 
dom from  fault  in  bringing  on  difficulty. — Scoggins  v.  State,  120  Ala.  369  (25 
So.  180);  Hendricks  v.  State,  12£  Ala.  42  (25  So.  242).    That  person  assaulted 
had  seduced   defendant's   sister   no   defense. — Scoggins   v.    State,    120   Ahu 
389  (25  So.  180).    Court  should  not  ex  mero  motu  charge  that  75;  80,  or  90 
per  cent  of  cases  set  up  self-defense. — Jones  v.  State,  120  Ala.  383  (25  So. 
85).    Where  warrant  is  lost,  alias  may  be  issued;  limitation  of  prosecution; 
issuing  warrant  suspends  statute  of  limitations. — Clayton  v.  State,  122  Ala. 
91  (26  So.  118).    Conviction  in  municipal  court  no  defense  to  prosecution 
by  state.— Harris  v.  State,  128  Ala.  41  (29  So.  581),  see  Jackson  v.  State, 
136  Ala.  96  (33  So.  888).    Indictment  charging  assault  with  intent  to  murder        ' 
will  authorize  a  conviction  for  simple  assault. — Sankey  v.  State,  128  Ala. 
51  (29  So.  578).     Evidence,  when  not  shown  to  be  part  of  the  res  gestae; 
evidence  as  to  flight  of  defendant.— Bodine  v.  State,  129  Ala.  106  (29  So. 
926).   Abusive  words  or  threats  employed  by  accused  against  person  assaulted 
prior  or  subsequent  to  difficulty,  admissible  to  show  hostile  intent. — Wims's 
eaee,  90  Ala.  623  (8  So.  566);  Horn's  case,  98  Ala.  23  (13  So.  329);  Lawrence's 
esse,  84  Ala.  424  <5  So.  33);  Drake's  case,  110  Ala.  9  (20  So.  450);  Elmore's 
ease,  110  Ala.  63  (20  So.  323);  Walker's  case,  85  Ala.  7  (4  So.  686);  Hender- 
son's case,  70  Ala.  29.    The  fact  that  defendant  armed  himself  for  the  pur- 
pose of  the  difficulty  is  material  and   relevant. — Ellis's  case,   105   Ala.   72 
(17  8o.  119).    Attempt  to  poison;  threats  of  accused  to  kill  mutual  paramour 
af  himself  and  person  assaulted,  made  at  same  time  as  threats  against  person 
aejaulted,  admissible.— Shackleford 's  caae,  79  Ala.  26.    Attempt  to  murder  wife 
fey  drowning;  evidence  tending  to  show  relations  existing  between  accused 
aid  his  wife  admissible.— Smith 's  eaee,  92  Ala.  30  (9  So.  408).    Indictment 
ekmxging  assault  to  murder  Includes  the  lesser  degrees  of  assault;   hence 
charges   requiring   an   acquittal   on   failure    to    prove   malice   are    properly 
rtfostd.— Jones's  ease,  79  Ala.  23;  Horn's  ease,  98  Ala.  23    (13  8o.  329). 
Inemdes,  alio,  an  attempt  to  commit  an  assault,  and  charge  ignoring  this 
feature  is  properly  refused.— White's  ease,  107  Ala.  132  (18  So.  226).    Election: 
Where  defendant  fired  three  shots  in  quick  succession  at  the  person  assaulted, 
**ie  not  required  to  elect.— Ellis's  case,  105  Ala.  72   (17  So.   119).    When 
ktsrval  between  two  shots  too  great  to  constitute  one  and  the  same  transac- 
ti°*t  state  required  to  elect. — Williams's  case,  77  Ala.  58.    Where  defendant 
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assaulted  different'  persons  as  part  of  same  transaction,  acquittal  of  one  no 
bar  to  prosecution  for  the  other. — Gunter's  case,  111  Ala.  23  (20  So.  632). 
Indictment  may,  in  different  counts,  allege  assault  on  different  persons;  if 
evidence  discloses  two  distinct  acts,  state  required  to  elect. — Tanner's  case, 
92  Ala.  1  (9  So.  613).     Drunkenness:    Not  available  in  defense  unless  the 
accused  was  so  drunk  as  to  be  incapable  of  forming  an  intent  to  take  life.— 
Wajker's  case,  85  Ala.  7  (4  So.  686);  Englehardt's  case,  88  Ala.  100  (7  So. 
154).    While  the  fact  of  excessive  drunkenness  may  reduce   the  grade  of 
crime,   voluntary   drunkenness   can   never   justify   an   assault. — Englehardt's 
case,  88  Ala.  100  (7  So.  154).    That  accused  was  drunk  from  four  to  seven 
when  offense  committed,  "falls  far  short"  of  showing,  incapacity  to  form 
intent  to  take  life. — Walker's  case,  85  Ala.  7  (4  So.  686).    Testimony  that 
shooting  "was  accidental"  properly  excluded  as  a  conclusion. — Gunter's  case, 
111  Ala.  23  (20  So.  632).    "A  man's  house  is  regarded  in  law  as  his  castle, 
his  place  of  refuge,"  and  there  is  no  duty  to  retreat  therefrom. — Christian's 
case,  96  Ala.  89  (11  So.  338);  Lee's  case,  92  Ala.  15  (9  So.  407);  Brinkley's 
case,  89  Ala.  34  (8  So.  22);  Naugher's  case,  105  Ala.  26  (17  So.  24).    The 
indictment,  when   defective,  yet  gbod  for  simple  assault. — Wood's  case,  50 
Ala.  144;  Bullock's  ease,   13   Ala.  413.    Formerly  held   necessary   to   allege 
the  facts  which  constitute  the  offense. — Clay's  Digest,  p.  442,  §  26;  Beasley's 
case,  18  Ala.  539;  Trexler's  case,  19  Ala.  22.     Where  a  weapon  is  alleged, 
a  plea  of  guilty  of  simple  assault  is  admission  of  assault  with  the  weapon, 
without  the  intent. — Adam's  case,  48  Ala.  421.    And  if  the  intent  to  murder 
is  not  proved,  verdict  may  be  for  simple  assault. — Turbeville's  case,  40  Ala. 
715;   Mooney's  case,   33  Ala.  419.    When  held   to  be  for  simple   assault.— 
Burn's  case,  8  Ala.  313.    Assault  to  maim;  the  intent,  whether  deliberate  or 
formed  on  the  instant,  whether  specific  or  general,  if  directed  against  the 
person  assaulted,  is  the  criminal  intent  meant  in  the  statute. — Allen's  case, 
52  Ala.  393.    Indictment,  when  good  only  for /ample  assault. — Murdock's  case, 
65  Ala.  520.    An  attempt  should  be  accompanied  by  an  intent  to  maim. — 
Allen's  case,  52  Ala.  393.    Assault  to  ravish  must  be  forcible  attempt  to 
cohabit  against  female's  consent. — Lewis's  case,  30  Ala.  54;  Jones's  case,  90 
Ala.  628  (8  So.  383);  Toulet's  case,  100  Ala.  72  (14  So.  403);  Norris's  case, 
87  Ala.  85  (6  So.  371).    Force,  actual  or  constructive,  necessary,  even  (under 
this  section)  in  case  of  child  under  ten. — Toulet's  case,  100  Ala.  72  (14  So. 
403).    Intent  to  gratify  desire  against  consent  of  female  must  be  shown 
beyond   reasonable  doubt.— Jones's  case,  90  Ala.   628    (8   So.   883).    Where 
the  accused  put  his  arms  around  the  prosecutrix,  forcibly  held  and  pressed 
her,  making  indecent  proposals,  and  only  released  her  on  her  threats  to  call 
assistance,  conviction  sustained. — Norris's  case,  87  Ala.  85  (6  So.  371).    An 
intent  to  do  a  thing  implies  a  purpose  only,  while  an  attempt  to  do  a  thing 
implies  both  a  purpose  and  an  actual  effort  to  carry  that  purpose  into  execu- 
tion.— Witherby's  case,  39  Ala.  703,  citing  on  this  point  Prince's  case,  35 
Ala.  367.    Hence,  an  "assault  with  intent  to  commit  a  rape,"  is  of  itself  an 
attempt  to  commit  a  rape. — lb.  702.    Indecent  advancement  or  importunity 
not  sufficient,  unless  accompanied  by  acts  evidencing  intent,  and   creating 
terror;  subsequent  abandonment  of  purpose,  no  excuse. — Lewis's  case,  85  Ala. 
380.    The  mere  fact  of  complaint  admissible. — Scott's  case,  48  Ala.  420.     See 
note  to  §  7696.    Prosecutrix  cannot  give  opinion,  and  state  that  defendant 
" attempted  to  ravish  her,  but  did  not  accomplish  his  purpose." — Scott's  ease, 
48  Ala.  420.    Physical  inability  of  defendant  may  be  considered. — Nugent 's 
case,  18  Ala.  521.    An  indictment  in  Code  form  sufficient. — Bradford's  case, 
54  Ala.  230.    Defendant  being  drank  as  a  defense  to  assault  with  intent  to 
ravish. — Whitten  v.  State,  115  Ala.  72  (22  So.  483).    Character  of  defendant 
for  running  after  women  admissible  in  evidence  for  assault  with  intent  to 
ravish. — Balkum  v.  State,  115  Ala.  117  (22  So.  532).    Evidence  of  complaint 
of  prosecutrix  in  case  of  assault  with  intent  to  rape  confined  to  bare  tact 
of  complaint.— Bray  v.  State,  131  Ala.  46  (31  So.  107).    Assault  and  battery; 
carrying  concealed  weapon  not  infamous  crime;  intent  to  rape  question  for 
jury. — Smith  v.   State,   129  Ala.  89   (29   So.   629).    Premeditation  is  not   a 
necessary  element  in  the  offense  of  an  assault  with  intent  to  murder. — Smith 
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t.  State,  141  Ala.  59  (37  So.  423);  Wood  v.  State,  128  Ala.  27  (29  So.  557). 
An  assault  "with  intent"  to  murder,  or  an*  assault  "to  commit"  murder 
were  each,  at  common  law,  misdemeanors. — Smith  v.  State,  141  Ala.  59  (37 
8o.  423).  Alibi,  burden  of  proof;  sufficiency  of  charge. — Hatch  v.  State,  144 
Ala.  50  (40  So.  113).  Intent  to  murder;  circumstances  from  which  intent 
may  be  inferred. — Brown  v.  State,  142  Ala.  287  (38  So.  268).  Drunkenness 
may  negative  intent;  malice  presumed  from  use  of  deadly  weapon;  knife  is 
deadly  weapon;  where  defendant  would  have  been  guilty  of  manslaughter  only  * 
if  party  assaulted  had  died. — Brown  v.  State,  142  Ala.  287  (38  So.  268). 

6310.  (4347)  (3752)  (4599)  (3901)  (353)  Assaults  to  kill  or 
maim  and  conspiracies  by  convicts. — Any  convict  who  assaults 
an  inspector  of  convicts,  or  an  officer  or  other  person  having 
the  charge  of,  or  superintendence  over  convicts,  with  intent  to 
kill  or  maim  him,  or  conspires  with  any  other  person  for  the 
purpose  of  killing  or  maiming  any  such  officer  or  person,  must, 
on  conviction  thereof,  if  his  former  sentence  was  for  life,  suffer 
death;  and  if  his  former  sentence  was  for  a  term  less  than  life, 
be  imprisoned  for  an  additional  term,  not  less  than  five  nor 
more  than  twenty  years. 


CROSS    REFERENCES. 

ASSAULT  (Criminal  Code)   6893f  6306-6310 

ASSEMBLY   (LEOI8LATUBE)    (Political  Code)    900  et  seq. 

AS8E880R8   (Political  Code) .2094  et  seq. 

ASSESSMENT  OF  TAXES  (Political  Code)   2102  et  seq. 

ASSIGNMENT  FOB  BENEFIT  OF  CREDITORS  (Civil  Code) . . .  .6054  et  seq. 

ASSOCIATE  JUSTICES   (Civil  Code)    5948  et  seq. 

ASSUMING  OFFICE  ILLEGALLY  (Criminal  Code)    7446 

ASYLUM  (Political  Code)    838  et  seq. 


CHAPTER  166. 

ATTEMPTS.     6311. 


6311.  Jury  may  find  the  attempt. — Upon  the  trial  of  an 
indictment  for  any  offense,  the  jury  may  find  the  accused  not 
guilty  of  the  offense  charged  in  the  indictment,  hut,  if  the  evi- 
dence warrants  it,  guilty  of  an  attempt  to  commit  such  offense, 
without  any  special  count  in  the  indictment  for  such  attempt. 


CROSS    REFERENCES. 

ATTEMPTS  (Criminal  Code) 6311,  7702,  7699,  6297,  6866-6868,  6215.  7315 

ATTENDANCE    (Civil   Code)    4020-4029 

ATTESTATION  (Civil  Code)    3355  et  seq. 

Wills    (Civil  Code)    6172 

ATTOBNEY-GENEBAL   (Political  Code) 634-  640 
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CHAPTER  167. 

ATTORNEYS   AT    LAW,   AND    THE    PRACTICE    OF    LAW;    CRIMINAL 
PROVISIONS   AS  TO.     6312-0321. 


Section. 

6312.  Attorney    encouraging    litiga- 

tion;  champerty. 

6313.  Person     receiving     compensa- 

tion from  attorney  for  plac- 
ing in  attorney '8  hands  de- 
mands for  suit  or  compro- 
mise. 

6314.  Attorney    appearing    without 

authority. 

6315.  Attorney  practicing  in  court 

of  which  he  is  clerk  or  em- 
ploye. 

6316.  Certain      ministerial      officers 

prohibited  from  practicing 
law. 


Section. 

6317.  Practicing  law  by  register  in 

chancery,    or    his    partner; 
when  prohibited. 

6318.  Judges  not  to  practice  law. 

6319.  Partner  of  solicitor  prohibited 

from    defending   in    certain 
cases. 

6320.  Justices  and   mayors  practic- 

ing   as    attorneys    in   their 
own  courts  prohibited. 

6321.  Municipal    officers    acting   as 

attorney   for   public   utility 
corporation  prohibited. 


6312.  Attorney  encouraging  litigation;  champerty.— Any 
attorney  at  law  either  before  or  after  action  brought,  who 
gives,  offers,  or  promises  to  give  a  valuable  consideration  to 
another  person  as  an  inducement  to  placing  in  the  hands  of 
such  attorney  or  in  the  hands  of  any  partnership  of  attorneys, 
or  in  the  hands  of  any  other  attorney  a  demand  of  any  kind 
for  the  purpose  of  bringing  suit  or  making  claim  against 
another  person  or  corporation,  or  partnership,  or  who  gives,  or 
offers  or  promises  a  valuable  consideration  to  any  person,  in 
consideration  of  such  person  having  so  placed  in  his  hands  as 
an  attorney,  or  of  any  other  attorney,  partnership,  or  firm  of 
attorneys,  a  demand  of  any  kind  for  the  purpose  of  bringing 
suit  or  making  claim  against  another;  or  who  employs  or 
offers  to  employ  any  person  to  search  for  or  procure  clients  to 
be  brought  to  such  attorney  or  any  other  attorney,  or  partner- 
ship or  firm  or  attorneys;  or  who  employs  or  offers  to  employ 
a  person  to  search  for  or  procure  business  for  himself  as  attor- 
ney or  for  any  other  attorney,  firm,  or  partnership  of  attorneys, 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  shall  be 
fined  in  a  sum  not  exceeding  one  thousand  dollars,  and  also  be 
removed  and  disbarred  from  practicing  as  an  attorney  at  law 
in  this  state,  and  may  be  imprisoned  in  the  county  jail  or  sen- 
tenced to  hard  labor  for  the  county  for  a  term  not  exceeding 
six  months,  at  the  discretion  of  the  court  trying  the  case. 

6313.  Person  receiving  compensation  from  attorney  for 
placing  in  attorney's  hands  demands  for  suit  or  compromise. — 
Any  person  who  shall,  before  or  after  suit  brought,  receive  or 
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agree  to  receive  from  any  attorney  at  law,  firm  or  partnership 
of  attorneys,  compensation  for  services  in  seeking  out,  procur- 
ing, or  placing  in  the  hands  of  an  attorney,  firm,  or  partner- 
ship of  attorneys,  a  demand  of  any  kind  for  suit  or  compro- 
mise, shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  fined  in  a  sum  not  exceeding  one  thousand  dollars,  and 
in  addition  may  be  punished  by  imprisonment  in  the  county 
jail  or  by  hard  labor  for  the  county  for  a  term  not  exceeding 
six  months,  at  the  discretion  of  the  court  trying  the  case. 

6314.  (5127)  (3941)  (4143)  (879)  (745)  Attorney  appearing 
without  authority. — Any  attorney  appearing  for  a  person  with- 
out being  employed  must,  on  conviction,  be  fined  not  less  than 
five  hundred  dollars,  and  shall  be  incompetent  to  practice  in 
any  court  of  this  state. 

6315.  (5128)  (3942)  (4144)  Attorney  practicing  in  court  of 
which  he  is  clerk  or  employe. — Any  person,  who  practices  law 
in  any  court  in  which  he  is  clerk,  deputy  clerk,  or  regularly 
employed  to  perform  any  of  the  ministerial  duties  thereof, 
must,  on  conviction,  be  fined  not  less  than  one  hundred  dollars. 

(Mar.  7,  1876,  p.  286.) 

6316.  (5129)  (3943)  Certain  ministerial  officers  prohibited 
from  practicing  law. — Any  sheriff,  coroner,  or  deputy  thereof, 
or  constable,  who  practices  law  in  any  court  of  this  state,  must, 
on  conviction,  be  fined  not  less  than  one  hundred  dollars. 

6317.  (5130)  (3944)  Practicing  law  by  register  in  chancery, 
or  his  partner;  when  prohibited. — Any  register  in  chancery 
who  practices  law  in  the  court  of  which  he  is  register,  or  any 
partner  of  such  register,  who  practices  in  such  court,  must,  on 
conviction,  be  fined  not  less  than  one  hundred  nor  more  than 
five  hundred  dollars;  and  this  section  shall  be  given  in  special 
charge  to  the  grand  jury. 

(Feb.  14,  1885,  p.  119.) 

6318.  (5131)  (3945)  (4179)  (636)   Judges  not  to  practice 
law. — Any  judge  of  a  court  of  record  in  this  state,  who  prac- 
tices law  in  any  of  the  courts  of  this  state,  or  of  the  United 
States,  must,  on  conviction,  be  fined  in  such  sum  as  the  jury   , 
may  assess. 

(Feb.  16?  1867,  p.  546.) 

6319.  Partner  of  solicitor  prohibited  from  defending  in  Aot  1*0.8, 
certain  cases. — Any  attorney  at  law  who  is  the  law  partner  ,896 

of  any  circuit,  city,  or  county  solicitor  in  this  state,  who 
defends  a  criminal  case  of  any  kind,  character,  or  description 
in  any  court  in  this  state  in  which  such  solicitor  is  the  prose- 
cuting officer,  shall  be  guilty  of  a  misdemeanor,  and  upon 
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conviction  shall  be  fined  not  less  than  one  hundred  nor  more 
than  five  hundred  dollars.  And  this  section  shall  be  given  in 
special  charge  to  the  grand  jury. 
Aug.  7,  6320.  Justices  and  mayors  practicing  as  attorneys  in  their 
JJ^i  i,  own  court  prohibited. — Any  person  who  holds  the  office  of 
and  2.  justice  of  the  peace,  or  notary  public  ex  officio  justice  of  the 
peace,  or  mayor  of  a  municipality,  or  any  other  officer  who 
has  the  power  or  authority  to  take  complaints  and  issue  war- 
rants of  arrest,  and  who  acts  as  an  attorney  in  any  such  case 
in  which  he  took  the  complaint  or  issued  the  warrant,  or 
heard  the  examination  or  tried  the  case  in  any  court  on  pre- 
liminary examination  or  appeal  or  trial  before  a  jury,  must 
on  conviction  be  fined  not  less  than  fifty  nor  more  than  five 
hundred  dollars, 
(wee.)  6321.  Municipal  officers  acting  as  attorney  for  public  utility 
corporation  prohibited. — Any  officer,  alderman,  or  councilman 
of  any  municipality  in  this  state  who  shall  act  as  the  attorney 
for  any  public  utility  corporation  doing  business  or  exercising 
its  franchises  in  the  corporate  limits  of  the  municipality, 
must,  on  conviction,  be  fined  not  less  than  one  hundred  nor 
more  than  five  hundred  dollars,  and  may  also  be  sentenced 
to  hard  labor  for  not  less  than  one  nor  more  than  three 
months. 

CROSS  REFERENCES. 


ATTORNEYS  AT  LAW    (Civil   Code) 2972-3011 

ATTORNEYS  AT  LAW,  AND  THE  PRACTICE  OF  LAW;   CRIMINAL 

PROVISIONS  AS  TO  (Criminal  Code)    6312-6321 

ATTORNMENT  (Civil  Code)    3365,  5747 

AUBURN  (Political  Code)    1899-1911 

AUCTIONEER    (Political   Code)    2084,  2361 

(Civil    Code) 4290 

AUDITOR   (Political  Code)    597-  615 

AUTHORITY,  JOINT  (Political  Code)    3 

AUTOMOBILES   (Civil  Code) 3012-3015 
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CHAPTER  168. 

AUTOMOBILES,    LOCOMOBILES    AND    MOTOR    VEHICLES.     6322-6327. 


Siction. 
6322.  To  regulate  the  operation  of 
automobiles,  etc. 


Section. 

6324.  Speed  limit. 
6326.  Equipment  required. 
6326.  Regulation  as  to  horses,  etc. 
8S23.  What  speed  prohibited  at  cer-   I       e92^.  Penalty  for  violating  five  pre- 
tain  times  and  places.  ,  ceding  sections. 


6322.  To  regulate  the  operation  of  automobiles,  eta— ltoct.0, 
shall  be  unlawful  for  any  person  to  run,  operate,  or  drive  any  l™< » * 
automobile,  locomobile,  or  other  motor  vehicle  of  like  kind  on 

the  public  roads  and  highways  of  this  state  without  first  regis- 
tering same  as  provided  in  chapter  58  of  this  Code  and  without 
complying  with  the  provisions  of  this  chapter. 

6323.  What  speed  prohibited  at  certain  times  and  places.—  ib.,*3. 
No  automobile,  locomobile,  or  motor  vehicle  propelled  by 
steam,  gasoline,  or  electricity  or  other  source  of  energy  shall 

pass  a  person  driving  a  horse  or  other  domestic  animal,  or  foot 
passengers  walking  in  the  roadway  of  the  highway,  at  a 
greater  rate  of  speed  than  eight  miles  per  hour,  nor  pass  a 
public  school,  in  school  days  when  school  is  held  between  the 
hours  of  eight  o'clock  ante  meridian  and  four  o'clock  post 
meridian,  or  pass  a  building  of  public  worship  on  the  Sabbath 
day  during  the  usual  hours  of  service,  at  a  greater  rate  of 
speed  than  eight  miles  per' hour,  or  cross  a  dam  or  causeway 
where  the  traveled  portion  of  the  roadbed  is  less  than  twenty 
feet  wide,  at  a  greater  rate  of  speed  than  four  miles  per  hour. 

6324.  Speed  limit. — No  person  shall  run,  operate,  or  drive  Ib.t$4. 
an  automobile,  locomobile,  or  motor  vehicle  of  any  kind  on 

any  public  road  or  highway  of  this  state  at  a  greater  rate  of 
speed  than  eight  miles  an  hour. 

6325.  Equipment  required.— It  shall  be  unlawful  for  anyib.,** 
person  to  'run,  operate,  or  drive  any  automobile,  locomobile, 

or  motor  vehicle  of  like  kind  upon  the  public  roads  and  high- 
ways of  this  state  unless  the  same  be  equipped  with  suitable 
and  efficient  appliances  to  lessen  noxious  odors,  diminish 
noise,  and  bring  such  vehicle  to  a  quick  stop. 

6326.  Regulation  as  to  horses,  etc. — Every  person  driving  ib.^«. 
an  automobile,  locomobile,  or  motor  vehicle,  shall  at  request 

or  signal  by  putting  up  the  hand,  from  a  person  riding  or 
driving  a  restive  horse  or  horses,  or  driving  domestic  animals, 
cause  such  vehicle  to  stop  and  remain  stationary,  and  upon 
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request,  shall  cause  the  engine  of  such  vehicle  to  cease  run- 
ning, so  long  as  may  be  necessary  to  allow  said  horse  or 
domestic  animals  to  pass, 
"".a.  6327.  Penalty  for  violating  five  preceding  sections.— Any 
lw%P7.  person  violating  any  of  the  five  preceding  sections,  or  failing 
to  comply  with  the  requirements  thereof,  shall  be  guilty  of  a 
misdemeanor  and  on  conviction  shall  be  punished  for  the  first 
offense  by  a  fine  of  not  less  than  twenty  nor  more  than  one 
hundred  dollars,  and  on  any  subsequent  conviction,  shall  be 
punished  by  a  fine  of  not  less  than  fifty  nor  more  than  two 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  for  not 
less  than  thirty  days  nor  more  than  six  months. 
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ARTICLE  1. 

Definitions.    6328,   6329. 

Section.  i  Section. 

6328.  Admission  to  bail  defined.        |       6329.  Taking  of  bail  defined. 

6328.  (4348)  (4406)  (4840)  (4232)  (681)  Admission  to  bail 
defined. — Admission  to  bail  is  the  order  of  a  competent  court, 
magistrate,  or  officer,  that  the  defendant  be  discharged  from 
actual  custody  on  bail. 

For  origin  and  history  of  this  chapter,  see'  Toulmin's  Digest,  pp.  219-223. 
Bail  fixed  by  committing  magistrate  no  bar  to  farther  arrest  for  same  offense, 


BAIL. 
Who  May  Admit  to,  and  Take  Bail ;  Proceedings  on  Application,  Etc. 
nor  is  it  available  for  accused  after  indictment. — Robinson's  case,  108  Ala. 
161  (18  So.  729),  overruling  Skelton's  case,  104  Ala.  98  (16  So.  74). 

6329.  (4349)  (4407)  (4841)  (4233)  (682)  Taking  of  bail 
defined. — The  taking  of  bail  consists  in  the  acceptance  by  a 
competent  court,  magistrate,  or  officer,  of  sufficient  bail  for 
the  appearance  of  the  defendant  according  to  the  legal  effect 
of  his  undertaking,  or  for  the  payment  to  the  state  of  a  certain 
specified  sum  if  he  does  not  appear. 

Bail  signifies  a  guardian  or  keeper;  the  bailee  may  keep  a  person  committed 
for  their  indemnity  or  if  he  be  at  large,  they  may  reseize  him  and  bring 
Mm  before  justice  for  new  bail  or  commit  him  to  prison. — Hammons  v.  State, 
59  Ala.  164.  Purpose  of  bail  is  to  restrain  as  little  as  possible  the  liberty  of 
the  citizen,  consistent  with  his  retention,  until  guilt  or  innocence  is  ascer- 
tained.—Dunkin  v.  Hodge,  46  Ala.  523.  But  it  is  against  the  duty  of  the 
citizen  to  make  bail  in  order  that  a  person  accused  may  escape;  punishment 
cannot  and  should  not  be  commuted  by  payment  of  money. — Dunkin  v.  Hodge. 
46  Ala.  523.  When  not  taken  in  open  court,  the  undertaking  of  bail  must 
be  in  writing,  signed  by  defendant  and  two  sureties. — Ozley  v.  State,  59  Ala. 
fll  Failure  of  magistrate  of  court  to  indorse  the  word  "approved"  does 
not  destroy  its  validity. — Ozley  v.  State,  59  Ala.  94.  As  to  form  of  under- 
taking of  bail,  see  Ozley  v.  State,  59  Ala.  94.  Where  bail  is  fixed  on  pre- 
liminary hearing,  defendant  not  entitled  to  it  after  indictment  found;  one 
preliminary  no  bar  to  the  second. — Ex  parte  Robinson,  108  Ala.  161  (18  So. 
729),  overruling  State  v.  Skelton,  104  Ala.  98  (16  So.  74).  In  absence  of 
statute  authorizing  it,  an  officer  cannot  delegate  his  power  to  admit  to  bail. — 
Butler  v.  Foster,  14  Ala.  323;  Antonez's  case,  26  Ala.  81.  Nor  can  he  receive 
or  authorize  a  sum  of  money  as  substitute  for  bail. — Butler  v.  Foster,  14 
Ala.  323. 
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ARTICLE  2. 

Who  Mat  Admit  to,  and  Take  Bail  ;  Proceedings  on  Application,  and  Re- 
vision by  Supreme  Court.    6330-3336. 


SBcnoir. 
6390.  Discharge  on  bail  by  sheriff 

or  deputy  for  misdemeanor; 

minimum  bail  fifty  dollars. 
6831.  How    bail    for    felony    fixed; 

taken  by   sheriff. 
6332.  Amount   of  bail  indorsed   on 

writ  of  arrest. 
6S33.  When    sheriff   may   discharge 

oi*  bail  for  misdemeanor. 


Section. 
'  6334.  When  probate  judge  may  take 
bail. 

6335.  Only  one  application  allowed; 

exceptions  reserved  and 
taken  to  supreme  court. 

6336.  How  bail  fixed  and  taken  in 

such   case;   duty  of   sheriff. 


6330.  (4350)  (4408)  (4830)  (4157)  (605)  Discharge  on  bail 
by  sheriff  or  deputy  for  misdemeanor;  minimum  bail  fifty 
dollars. — If  the  offense  charged  in  the  indictment  is  a  mis- 
demeanor, the  defendant  mnst  be  discharged  by  the  sheriff, 
or  his  deputy,  on  giving  sufficient  bail;  but  the  amount  of  bail 
must  in  no  case  be  less  than  fifty  dollars. 

In  ease  of  misdemeandor,  bail  is  a  matter  of  right  and  sheriff  has  no 
discretion  if  sufficient  bail  offered. — Hammon's  case,  59  Ala.  164;  Jones's  case, 
©  Ala,  161;  Callahan's  case,  69  Ala.  65;  Taylor  v.  Smith,  104  Ala.  537  (16 
fc.  629).  Sheriff  refusing  to  take  sufficient  bail  liable  on  his  bond  in  damages 
te  the  defendant.— Taylor  v.  Smith,  104  Ala.  537  (16  So.  629). 
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6331.  (4351)  (4409,  4411)  (4831,  4849)  (4160,  4241)  (608, 
690)  How  bail  for  felony  fixed;  taken  by  sheriff.— When  a  bill 
of  indictment  is  filed  in  court  charging  the  defendant  with  a 
bailable  felony,  and  the  defendant  fails  to  give  bail  in  open 
court,  the  judge  of  the  court  must  forthwith  indorse  on  such 
indictment  the  amount  of  bail  to  be  required  of  the  defendant; 
and,  when  an  application  for  bail  is  made  to  any  judge  or 
chancellor  in  vacation,  such  judge  or  chancellor  may  fix  the 
amount  of  bail;  and  the  sheriff  has  authority,  and  it  is  his 
duty,  to  discharge  such  defendant  in  term  time  or  vacation, 
on  his  giving  bail  as  required.  This  section  shall  not  have 
effect  to  prevent  application  for  bail,  or  for  reduction  of  bail, 
in  any  other  manner  provided  by  law. 

(Feb.  28,  1887,  p.  117.)  Or4er  for  bail  on  petition  for  habeas  corpus. — 
Callahan  v.  State,  60  Ala.  65.  Judgment  on  bail  bond  cannot  be  assailed 
collaterally  on  the  ground  it  was  approved  by  the  sheriff  in  case  of  felony. 
Dnnkin  v.  Hodge,  46  Ala.  523. 

6332.  (4352)  Amount  of  bail  indorsed  on  writ  of  arrest.— 
When  a  writ  of  arrest  is  issued  upon  an  indictment,  the  clerk 
issuing  the  writ  must  indorse  thereon  an  order  to  the  sheriff 
to  take  bail  of  the  defendant  in  the  amount  fixed  by  the  judge 
and  indorsed  by  him  on  the  indictment. 

(Feb.  28,  1887,  p.  117,  9  2.)     Ex  parte  Bobinson,  108  Ala.  161  (18  So.  729), 

6333.  (4353)  (4410)  (4832)  (4161)  (609)  When  sheriff  may 
discharge  on  bail  for  misdemeanor. — If  the  indictment 
charges  a  misdemeanor,  and  the  defendant  is  committed  to 
jail  for  want  of  bail,  the  sheriff  may,  at  any  time,  discharge 
him  on  his  giving  bail  in  the  amount  required. 

Bee  citations  to  §   6330  (4350). 

6334.  (4354)  (4412)  (4848)  (4240)  (689)  When  probate 
judge  may  take  bail. — A  judge  of  probate,  within  his  county, 
has  the  same  authority  to  admit  to  bail  that  is  by  law  con- 
ferred on  a  chancellor  or  circuit  judge  to  admit  to  bail  in 
vacation. 

Ex  parte  Keeling,  50  Ala.  474;  Ex  parte  Bay,  45  Ala.  15;  Hale's  caae, 
24  Ala.  80. 

6335.  (4355)  (4413)  (4850)  (4242)  (691)  Only  one  applica- 
tion allowed;  exceptions  reserved  and  taken  to  supreme  court. 
— When  an  application  for  bail  is  made  to  a  chancellor,  or  to 
any  circuit  or  city  court  in  term  time,  or  to  any  circuit  judge, 
city  judge,  or  judge  of  probate  in  vacation,  and  is  refused,  no 
subsequent  application  can  be  made;  but  the  evidence  in  such 
case  may  be  set  out  on  exceptions,  and  application  /made 
thereon  to  the  supreme  court. 

If  ease  heard  before  lower  court  on  evidence,  etc.,  defendant  cannot  claim 
another  such  hearing;  only  remedy  to  set  out  evidence  on  exceptions,  and  apply 
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to  supreme  court. — Ex  parte  Carroll,  36  Ala.  300;  Ex  parte  Campbell,  20  Ala. 
89.  If  bail  refused,  he  may  petition  supreme  court  for  a  revision. — Ex  parte 
Croom,  19  Ala.  561.  But  unless  lower  court  clearly  erred,  its  decision  per- 
mitted to  stand. — Ex  parte  Mc Anally,  53  Ala.  496;  Ex  parte  McCrary,  22 
Ala.  65;  Ex  parte  Weaver,  55  Ala.  250;  Ex  parte  Allen,  lb.  258;  Ex  parte 
Nettles,  58  Ala.  268.  The  way  to  get  the  case  heard  before  the  supreme 
court.— Ex  parte  Croom,  19  Ala.  561.  Not  *  matter  of  right  to  withdraw  ap- 
plication for  bail;  state  has  an  interest  in  the  hearing,  if  begun,  and  court 
may  proceed  to  determine  it. — Ex  parte  Campbell,  20  Ala.  89. 

6336.  (4356)  (4414)  (4851)  (4243)  (692)  How  bail  fixed 
and  taken  in  such  case;  duty  of  sheriff.— When  an  order  is 
made  by  the  supreme  court  admitting  a  defendant  to  bail,  the 
order  must  fix  the  amount  of  bail  required,  and  direct  the 
same  to  be  taken  by  the  chancellor  or  judge  to  whom  the 
primary  application  was  made,  or  by  the  sheriff  of  the  county 
in  which  the  defendant  is  confined;  and  when  such  bail  is 
ordered  to  be  taken  by  a  chancellor  or  judge  the  sheriff  hav- 
ing the  custody  of  the  defendant  must  carry  him  before  such 
chancellor  or  judge  for  that  purpose. 

Order  for  bail  is  properly  directed  to  the  sheriff  having  the  custody  of 
the  defendant,  and  bail  is  properly  taken  by  such  sheriff,  though  the  prosecu- 
tion be  pending  in  another  county  and  circuit. — Holcombe's  case,  99  Ala.  185 
(12  8o.  794). 


ARTICLE  3. 
Whew  Bail  Allowed.    6337-6340. 
SEcnoif.  ;  Section. 


8337.  When  bail  not  allowed. 

6338.  When  matter  of  right. 

6339.  When      allowed     in     capital 

cases    on    two    continuances 
by  state. 


6340,  When  dismissal  of  indict- 
ment taken  as  a  continu- 
ance. 


6337.  (4357)  (4415)  (4842)  (4234)  (683)  When  bail  not 
allowed — A  defendant  cannot  be  admitted  to  bail  when  he  is 
charged  with  an  offense  which  may  be  punished  by  death,  if 
the  court  or  magistrate  is  of  the  opinion,  on  the  evidence 
adduced,  that  he  is  guilty  of  the  offense  in  the  degree  punished 
capitally;  nor  when  he  is  charged  with  a  personal  injury  on 
another  which  is  likely  to  produce  death,  and  which  was 
committed  under  such  circumstances  as  would  constitute 
murder  in  the  first  degree  if  death  should  ensue. 

For  origin  and  history  of  this  chapter,  see  Toulmin's  Digest,  pp.  219-223. 
(City's  Digest,  p.  444,  §  40.)  The  fact  that  defendant  was  admitted  to  bail 
Wore  trial,  conviction  and  sentence  cannot  be  considered  in  determining  the 
light  to  bail  after  conviction. — Ex  parte  Williams,  114  Ala.  29  (22  So.  446). 
Were  bail  is  fixed  on  preliminary  hearing,  defendant  not  entitled  to  it  after 
■abetment  found;  one  preliminary  no  bar  to  a  second. — Ex  parte  Robinson, 
1«  Ala.  161  (18  So.  729),  overruling  State  v.  Skelton,  104  Ala.  98  (16  So. 
M).  He  common-law  role  of  admitting  to  bail,  and  the  constitution  and 
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statutes  construed'  in  connection  therewith. — Ex  parte  Croom,  19  Ala.  561; 
Ex  parte  Bryant,  34  Ala.  270;  Ex  parte  McAnally,  53  Ala.  496;  Ex  parte 
Mahone,  30  Ala.  49;  Hammon's  case,  59  Ala.  164.  Rules  in  determining 
whether  a  case  is  bailable:  (1)  May  the  offense  be  punished  capitally,  not 
that  it  must  be. — Ex  parte  McOrary,  22  Ala.  65;  Ex  parte  McAnally,  53  Ala. 
'  496.  (2)  If  it  may,  and  the  proof  is  evident,  or  the  presumption  great  of 
the  defendant's  guilt,  bail  should  be  denied. — lb.  65;  lb.  495;  Ex  parte 
Mahone,  30  Ala1.  49;  Ex  parte  Banks,  28  Ala.  89;  Ex  parte  Howard,  30  Ala. 
43;  Ex  parte  Bryant,  34  Ala.  270.  (3)  If  a  well-founded  doubt  exists  as 
to  defendant's  guilt,  the  proof  cannot  be  said  to  be  evident,  or  the  presumption 
great;  and  the  accused  is  then  entitled  to  bail  as  a  matter  of  right. — Ex  parte 
Bryant,  34  Ala.  270;  Ex  parte  Banks,  28  Ala.  89;  Ex  parte  Acree,  63  Ala.  234.' 

(4)  Accused   must  be   presumed  to   be  guilty  in  the  highest   degree,   which 
presumption  must  be  overcome  by  proof. — Ex  parte  Vaughan,  44  Ala.  417. 

(5)  Bail  may  be  denied  whenever  the  judge  would  sustain  a  capital  conviction 
by  a  jury  on  the  same  evidence. — Ex  parte  McAnally,  53  Ala.  496;  Ex  parte 
Nettles,  58  Ala.  268;  Ex  parte  Brown,  65  Ala.  446;  Ex  parte  Sloane,  95  Ala. 
22  (11  So.  14).  (6)  Bail  should  be  denied  in  assault  with  intent  to  murder, 
when  wounded  party  in  danger  of  dying  within  a  year  and  a  day. — Ex  parte 
Andrews,  19  Ala.  582.  Pecuniary  condition  of  defendant  taken  into  account- 
Ex  parte  Banks,  28  Ala.  89.  A  prisoner  held  under  charge  punished  capitally 
is  entitled  to  bail  as  matter  of  right  unless  the  proof  is  evident  or  pre- 
sumption great. — Ex  parte  Sloane,  95  Ala.  22  (11  So.  14);  Ex  parte  King,  86 
Ala.  620  (5  So.  863);  Ex  parte  Bonner,  100  Ala.  114  (14  So.  648);  Richardson's 
case,  96  Ala.  110  (11  So.  316).  It  is  also  the  rule  that  revisory  courts  will 
give  much  weight  to  judgment  of  lower  court  which  saw  the  demeanor  and 
could  judge  of  the  prejudice  of  the  witnesses. — Ex  parte  Sloane,  95  Ala.  22 
(11  So.  14).  On  application  for  bail  of  prisoner  who  is  under  indictment  for 
murder,  the  indictment  makes  a  prima  facie  case  for  the  state,  and  the  burden 
is  on  the  defense. — Ex  parte  Rhear,  77  Ala.  92.  Evidence  examined  and 
held  not  sufficient  to  justify  a  denial  of  baiL — Ex  parte  King,  86  Ala.  620  (5 
So.  863);  Ex  parte  Dykes,  83  Ala.  114  (3  So.  306);  Ex  parte  Hammock,  78  Ala. 
414;  Ex  parte  Bryant,  34  Ala.  270.  When  prisoner  has  been  regularly  com- 
mitted and  applies  for  bail  on  habeas  corpus,  the  order  of  commitment  is 
a  prima  facie  case  for  state;  but  if  state  examines  witnesses  and  they  fail  to 
make  out  a  case,  defendant  should  be  discharged. — Ex  parte  Robinson,  86 
Ala.  622  (5  So.  827).  % 

6338.  (4358)  (4416)  (4843)  (4235)  (684)  When  matter  of 
right. — In  all  other  cases  than  those  above  specified,  the 
defendant  is,  before  conviction,  entitled  to  bail  as  a  matter 
of  right. 

(Play's  Digest,  p.  444,  $  40.)  In  case  of  misdemeanor. — Hammons'  case, 
59  Ala.  164;  Callahan's  case,  60  Ala.  65;  Taylor  y.  Smith,  104  Ala.  537  (If 
8o.  629).  In  capital  felonies  "unless  proof  evident  or  presumption  great," — 
Ex  parte  McAnally,  53  Ala.  496;  Hammons*  case,  59  Ala.  164.  See,  also,  note 
to  preceding  section. 

6339,  (4359)  (4417)  (4844)  (4236)  (685)  When  allowed  in 
capital  cases  on  two  continuances  by  state. — In  cases  pun- 
ished capitally,  the  defendant  is  entitled  to  bail  as  a  matter 
of  right,  when  the  state,  after  the  finding  of  the  indictment, 
has  continued  the  case  twice,  without  his  consent,  for  the 
testimony  of  absent  witnesses. 

The  fact  that  defendant  was  admitted  to  bail  before  trial,  conviction,  and 
sentence  cannot  be  considered  in  determining  the  right  to  bail  after  con- 
viction.— Ex  parte  Williams,  114  Ala.  29  (22  So.  446).    Under  this  section,  the 
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right  to  bail  is  confined  to  continuances  "for  the  testimony  of  absent  wit- 
ness"; does  not  extend  to  continuances  for  other  causes. — Ex  parte  Carroll, 
36  Ala.  300. 
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6340.  (4360)  (4418)  (4845)  (4237)  (686)  When  dismissal 
of  indictment  taken  as  a  continuance. — In  such  case,  if  the 
indictment  is  dismissed,  the  defendant,  on  application  for  bail, 
is  entitled  to  the  benefit  of  any  continuance  had  upon  such 
indictment  by  the  state  for  absent  witnesses;  and  if  another 
indictment  is  not  found  at  the  same  court  at  which  the  former 
is  dismissed,  the  order  of  dismissal  is  to  be  taken  as  a  con- 
tinuance by  the  state  for  absent  witnesses. 

(Aikin's  Digest,  p.  121,  5  40.) 


AETICLE  4. 
Form,  Qualifications,  and  Return  of  Bail.    6341-6348. 


^CTIOK. 

Oil.  Bail  in   open  court;  form   of 
entry. 

6342.  Bail  not  in  open  court;  form 

and   requisites  of. 

6343.  Qualifications  of  bail. 

6344.  How  bail  given  by  lunatics, 

married  women  and  infants. 


Section. 

6345.  Certain   officers  forbidden   to 

become  bail  in  certain  cases. 

6346.  Bail      required      to      qualify 

wnen  doubtful 

6347.  Undertakings      returned      to 

court. 

6348.  What   new  undertaking  may 

be  required  by  court. 


6341.  (4361)  (4419)  (4846)  (4238)  (687)  Bail  in  open  court; 
farm  of  entry. — When  bail  is  taken  in  open  court,  it  mnst  be 
entered  on  the  minutes,  and  may  be  as  follows: 

The  State]  Came  into  court  the  said  A.  B.,  and  also  C.  D. 
vs.         }•     and  E.  F.,  and  agreed  to  pdy  the  State  of 

A.  B.      J     Alabama dollars  (specifying  the  sum 

prescribed  by  the  court),  unless  the  said  A.  B.  appears  at 
the  present  term  of  this  court,  and  from  term  to  term  there- 
after until  discharged  by  law,  to  answer  a  criminal  prosecu- 
tion for  an  assault  and  battery  (or  other  offense,  as  the  case 
may  be). 

Form  of  recognizance. — Goodwin  v.  Governor,  1  Stew.  &  Port.  465.  Taking 
*o  steps  aa  to  forfeiture  operates  a  discontinuance. — Goodwin  v.  Governor, 
1  Stew.  &  Port.  465. 


6342.  (4362)  (4420)  (4847)  (4239)  (688)  Bail  not  in  open 
court;  form  and  requisites  of. — When  not  taken  in  open  court, 
the  undertaking  of  bail  must  be  in  writing,  signed  by  the 
defendant  and  at  least  two  sufficient  sureties,  and  approved 
by  the  magistrate  or  officer  taking  the  same;  and  may  be  sub- 
stantially in  the  following  form: 
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The  State  of  Alabama,^  We,  A.  B.,  C.  D.,  and  E.  F.,  agree 

County.        j      to  pay  to  the  State  of  Alabama 

dollars  (the  sum  prescribed  by  the  magistrate  or  offi- 


cer) unless  the  said  A.  B.  appears  at  the  next  term  of  the 

court  of county,  and  from  term  to  term  thereafter  until 

discharged  by  law,  to  answer  a  criminal  prosecution  for  the 

offense  of (specifying  the  particular  offense  with  which 

he  is  charged).  (gigned)    AR 

CD. 
E.  F. 
Approved,  GL  H.,  Judge,  etc. 

Appeal  bond  from  justice  of  the  peace's  court  is  in  effect  an  appearance 
or  appeal  bail.— Tolleson  v.  State,  139  Ala.  159   (35   So.  997).    Where  the 
court  ordered  that  charges  against  defendant  be  continued  for  investigation 
by  the  next  grand  jury,  bail  is  not  discharged  there  being  no  discontinuance. — 
State  v.  Fuller,  128  Ala.  45  (30  So.  506).    Where  the  appearance  bond  omitted 
the  name  of  the  defendant  entirely,  it  is  insufficient  to  support  a  judgment 
upon  forfeiture. — State  v.  Fuller,  128  Ala.  45  (30  So.  506).    Scire  facias  against 
bail  on  a  forfeited  recognizance,  the  undertaking  of  bail  is  no  part  of  the 
record. — Hendon  v.  State,  49  Ala.  380.    Undertaking  of  bail,  taken  on  Sunday, 
during  vacation,  valid  and  sanctioned  by  law. — Hammons's  case,  59  Ala.  164. 
So,  an  undertaking  is  not  void  because  of  certain  irregularities  on  habeas 
corpus. — Merrill's  case,  46  Ala.  82.    Parties  may  sign  by  initial,  or  mark,  or 
other  designation. — Hammons's  case,   supra.    Not   void   because   officer   fails 
to  indorse  thereon  "approved,"  and  sign  such  indorsement. — Ozeley's  case, 
59  Ala.  94.    Its  acceptance,  etc.,  may  be  otherwise  proved. — lb.    An  agreement 
to  become  bail,  on  deposit  of  amount  of  money  with  surety,  is  void  as  against 
public  policy;  and  money  so  paid  cannot  be  recovered  back. — Dunkin  v.  Hodge. 
46  Ala.  523.    A  recognizance  held  valid,  though  not  sealed. — Hall's  case,  9 
Ala.   827.    So    of    a    recognizance    certified    by   justice    of   peace    under    his 
signature. — Howie's  case,  1  Ala.  113;  Badger's  case,  5  Ala.  21.    Omission  of 
names  from  body  of  undertaking  does  not  impair  it,  if  regularly  acknowledged. 
— Badger's  case,  supra.    Bond  with  condition  not  required  by  law,  not  invalid, 
but  only  inoperative  as  to  such  condition. — Whitted  v.  Governor,  6  Port.  335; 
Howie's  case,  1  Ala.  113.    Not  affected  by  change  of  time  of  holding  court 
from  that  expressed. — Walker's  case,  6  Ala.  350.    When  recognizance  joint 
and  several. — Ellison's  case,  8  Ala.  273.    The  following  held  sufficient  designa- 
tion or  description  of  the  offense:     Of  selling  lottery  tickets,  etc. — Keipp's 
case,  49  Ala.  337.    Of  conspiracy. — Hall's   case,   15   Ala.   431.    Of   carrying 
concealed  weapons. — Hall's  case,  9  Ala.  827.    Of  retailing  without  license. — 
Shreeve's  case,  11   Ala.  676.    Of  resisting  process. — Browder's  case,  9  Ala. 
58.    Of  malicious  mischief;  the  indictment  being  for  "  intentionally  injuring 
telegraph  wires." — Welch's  case,  36  Ala.  277.    So  of  manslaughter,  the  indict- 
ment being  for  murder. — Gresham's  case,  48  Ala.  625.    Variance  in  defendant's 
name  immaterial. — Tolison's  case,  39  Ala.   103.    Ball  are  not  discharged   on 
failure  to  Indict  at  first  term,  when  cause  regularly  docketed  and  continued. — 
Kyle's  case,  99  Ala.  256  (13  So.  538).    But  if  no  indictment  found  at  Jlrat 
term  and  no  order  is  made  continuing  the  cause  for  investigation,  and   no 
order   whatever   made   in   the    case,  bail   are   discharged. — Rogers'   case,    79 
Ala.  59.    And  in  such  case  the  defendant  may  be  discharged  on  habeas  corpus. 
— Ex  parte  Stearnes,  104  Ala.  93  (16  So.  122).    When  principal  required   to 
give  new  bail  and  is  ordered  into  custody,  sureties  on  first  bail-bond   dis- 
charged.— Posey's  case,  79  Ala.  45. 

6343.   (4363)  (4421)  (4855)  (4247)  (696)  Qualifications  of 
baiL — The  qualifications  of  bail  are,  that  each  must  be  a  resi- 
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dent  of  this  state,  and  a  householder  and  freeholder  therein, 
and  that  each  must  be  worth,  exclusive  of  property  exempt 
from  execution,  the  amount  expressed  in  the  undertaking; 
but  the  court,  magistrate,  or  officer,  in  taking  bail,  may  allow 
more  than  two  persons  to  justify  severally  as  bail  in  amounts 
less  than  that  expressed  in  the  undertaking,  provided  the 
whole  be  equivalent  to  two  sufficient  bail. 

6344.  (4364)  (4422)  (4854)  (4246)  (695)  How  bail  given 
by  lunatics,  married  women,  and  infants. — It  is  not  necessary 
that  lunatics,  married  women,  or  infants  should  themselves 
execute  or  acknowledge  the  undertaking  of  bail;  but  any 
other  person  may  enter  into  an  undertaking  for  their  appear- 
ance. 

6345.  (4365)  (4423)  (4856)  Certain  officers  forbidden  to 
become  bail  in  certain  cases.— It  shall  not  be  lawful  for  any 
judicial  or  ministerial  officer  of  this  state  to  go  bail  for  any 
prisoner  or  other  person  tried  before  him,  or  put  in  his  charge 
under  any  criminal  accusation,  or  to  sign  any  bond  or  other 
obligation  for  the  release  or  appearance  of  such  person,  either 
before  himself  or  any  other  officer  or  officers. 

(Feb.  7,  1877,  p.  137,  5  1.)    King's  case,  81  Ala.  92  (8  So.  159). 

6346.  C4366)  (4424)  (4857)  (4248)  (697)  Bail  required  to 
qualify  when  doubtful. — When  there  is  a  reasonable  doubt 
as  to  the  sufficiency  of  the  bail,  they  may  be  required  by  the 
court,  magistrate,  or  officer,  to  answer  fully  on  oath  as  to  their 
qualifications.  . 

6347.  (4367)  (4425)  (4861)  (4252)  (701)  Undertakings 
returned  to  court. — All  undertakings  of  bail  must  be  returned 
by  the  magistrate  or  officer  by  whom  taken  to  the  clerk  of  the 
court  before  which  the  defendant  is  bound  to  appear,  within 
the  same  time,  and  in  the  same  manner  as  is  provided  by 
section  6291  (5258)  for  the  return  of  writs  of  arrest. 

6348.  (4368)  (4426)  (4862)  (4253)  (702)  When  new  under- 
taking may  be  required  by  court.— The  court,  before  wflrich 
any  defendant  is  bound  to  appear,  may  require  him  to  enter 
into  a  new  undertaking,  when  it  appears  to  the  court  that  the 
original  undertaking  was  insufficient  when  entered  into,  or 
has  since  become  insufficient  from  any  cause  whatever. 

When  principal  required  to  give  new  bail  and  ordered  into  custody,  sureties 
on  first  bail  bond  discharged. — Posey's  case,  79  Ala.  45. 
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ARTICLE  5. 

Effect  op  Undertaking,  and  Dischabge  of  Bail.    6349-6353. 

Section. 


Section. 

6349.  Effect  of  undertaking;  to 
what  extent  binds  parties 
thereto. 

6360.  Bail  not  discharged  by  irreg- 
ularities or  by  want  of 
qualification. 

6351.  Bail  discharged  by  surrender 
of  principal;  may  arrest,  or 


authorize  arrest  of  princi 
pal. 

6362.  Arrest    by    bail    after   condi- 

tional judgment. 

6363.  Surrender     of    defendant    to 

sheriff  necessary  to  exoner 
ate  bail;  when  new  bail  al- 
lowed. 


6349.  (4369)  (4427)  (4852)  (4244)  (693)  Effect  of  under- 
taking; to  what  extent  binds  parties  thereto. — The  undertak- 
ing of  bail  binds  the  parties  thereto,  jointly  and  severally,  for 
the  appearance  of  the  defendant  on  the  first  day  of  the  court, 
from  day  to  day  of  such  term,  and  from  day  to  day  of  each 
term  thereafter,  until  he  is  discharged  by  law;  and,  if  the  trial 
is  removed  to  another  county,  for  the  appearance  of  the 
defendant  from  day  to  day  of  each  term  of  the  court  to  which 
it  is  removed  until  discharged  by  law. 

For  origin  and  history  of  this  chapter,  see  Toulmin's  Digest,  pp.  219-223. 
Sureties  can  only  be  discharged  by  appearance  of  principal  according  to  con 
dition  of  bail,  or  by  some  intervening  act  of  God,  or  of  the  law  of  the  state 
or  of  the  obligee  which  renders  it  impossible. — Bingeman  v.  State,  136  Ala.  131 
(34  So.  351).     Death  of  principal  discharges  bail,  but  illness  does  not.— 
Ringeman  v.  State,  136  Ala.  131  (34  So.  351).     When  bail  not  discharged.— 
Ingram's  case,  27  Ala.  17.    Failure  to  indict  at  first  term  and  failure  to  coo 
tinue  cause,  or  take  forfeiture,  is  a  discontinuance,  and  discharge  of  obligors 
on  bail  bond. — Rogers's  case,  79  Ala.  59;  but  if  cause  is  continued,  or  forfeiture 
taken  at  first  term,  failure  to  indict  does  not  discharge  sureties. — Kyle's  case. 
99  Ala.  256   (13  So.  538).     Principal  may  be  bound   on  recognizance  when 
sureties  are  not. — Calhoun's  case,  99  Ala.  279  (13  So.  425).    Forfeiture  may 
be  taken  against  one  or  more  of  the  sureties  without  the  principal — Kilgrow's 
case,  76  Ala.  101.     The  bond  is  forfeited  if  principal  escapes  during  trial. — 
Hawk's  case,  84  Ala.  466  (4  So.  690);  Cook's  case,  91  Ala.  53  (8  So.  686); 
Merrill 's  case,  46  Ala.  82.    Escape  of  the  prisoner  before  trial  completed  does 
not  discharge  his  sureties,  though   he  was  present  at  the  beginning   of  the 
trial.— Cohely  v.  State,  129  Ala.  660  (30  So.  905);  Hawk  v.  State,  84  Ala.  466 
(4  So.  690);  Cook  v.  State,  91  Ala.  53  (8  So.  686).     A  discontinuance  results 
in  all  cases  from  the  passing  of  the  term  without  any  action  whatever  being 
taken  or  a  general  order  of  continuance  or  something  of  the  kind. — Ex  parte 
Stearnes,  104  Ala.  93   (16  So.  122).     A  discontinuance  of  course  discharges 
sureties.— Ex  parte  Stearnes,  104  Ala.  93  (16  So.  122);  see  110  Ala.  85  (20  So. 
392);    135   Ala.  71    (33  So.   660).     Surrendering  principal  discharges    bail. — 
Bearden  v.  State,  89  Ala.  21  (7  So.  755).     Sufficient  description  of  offense  in 
undertaking;  proper  proceedings  on  forfeiture. — Keipp  v.  State,  49   Ala.  337. 
Withdrawal  of  appearance,  presumption  in  regard  to  judgment  by  default. — 
Harrison  v.  Ho] ley,  46  Ala.  84.     Conviction  and  sentence  in  another  case  in- 
sufficient as  to  release  of  sureties. — State  v.  Crosby,  114  Ala.  11  (22  So.  110). 

6350.  (4370)  (4428)  (4858)  (4249)  (698)  Bail  not  dis- 
charged by  irregularities  or  by  want  of  qualification. — No  bail 
are  discharged  by  reason  of  the  want  of  any  of  the  qnalifica- 


k. 
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tions  required  in  this  chapter,  or  by  reason  of  there  not  being 
the  requisite  number  of  bail,  or  by  reason  of  any  other  agree- 
ment than  is  expressed  in  the  undertaking,  or  by  reason  of  the 
infancy,  coverture,  lunacy,  or  any  other  incapacity  of  any  of 
the  other  parties  thereto,  or  because  the  defendant  has  not 
joined  in  the  same. 

8urety  cannot  set  up  as  defense  that  bond  was  only  delivered  in  escrow,  or 
that  there  was  only  one  surety,  or  that  he  was  not  to  be  bound  until  another 
bond  with  other  sureties  was  made. — Matthews 's  case,  92  Ala.  89  (9  So.  740). 
Approving  officer  should  not  sign  bail  bond. — King's  case,  81  Ala.  92  (8 
So.  159). 

6351.  (4371)  (4429)  (4859)  (4250)  (699)  Bail  discharged 
by  surrender  of  principal;  may  arrest,  or  authorize  arrest,  of 
principal. — Bail  may,  at  any  time  before  a  conditional  judg- 
ment is  rendered  against  them,  exonerate  themselves  by  sur- 
rendering the  defendant;  and  for  that  purpose,  they  may 
arrest  the  defendant  on  a  certified  copy  of  the  undertaking 
at  any  place  in  the  state,  or  may  authorize  another  person  to 
arrest  him  by  an  indorsement  in  writing  on  such  copy. 

(Feb.  16,  1891,  p.  719.)  When  a  party  is  convicted  and  sentenced,  he  is 
no  longer  in  the  custody  of  the  bail,  but  in  the  custody  of  the  proper  officer 
of  the  law  and  the  bail  are  thereby  discharged. — Ex  parte  Williams,  114  Ala. 
&  (22  So.  446).  Conviction  and  sentence  in  another  case  insufficient  as  to 
release  of  sureties. — State  v.  Crosby,  114  Ala.  11  (22  So.  110).  This  section 
construed. — Kilgrow's  case,  76  Ala.  101.  Legal  effect  of  undertaking,  when 
judgment  of  conviction  suspended  on  appeal,  and  bail  given  to  appear  at  next 
term,  etc. — Williams's  case,  55  Ala.  71.  Sheriff  having  accepted  and  approved 
one  bond,  he  cannot  release  sureties  thereon  by  accepting  another  bond. — 
Matthews *s  case,  92  Ala.  89  (9  So.  740).  Prior  to  amendatory  act,  the  sur- 
render of  the  defendant  at  any  time  before  final  judgment  exonerated  bail. — 
Bearden's  case,  89  Ala.  21  (7  So.  755). 

6352.  (4372)  Arrest  by  bail  after  conditional  judgment- 
After  the  rendition  of  conditional  judgment  against  them,  bail 
may  arrest  the  defendant  as  provided  in  the  preceding  sec- 
tion; but  such  arrest  and  delivery  of  the  defendant  to  the 
sheriff  shall  not  exonerate  the  bail  unless,  in  the  judgment 
of  the  court,  a  good  and  sufficient  excuse  is  given  for  the 
failure  of  the  defendant  to  appear  at  the  time  the  conditional 
judgment  was  rendered. 

6353.  (4373)  (4430)  (4860)  (4251)  (700)  Surrender  of 
defendant  to  sheriff  necessary  to  exonerate  bail;  when  new 
bail  allowed. — To  exonerate  the  bail,  the  surrender  of  the 
defendant  must  be  made  to  the  sheriff  of  the  county  in  which 
the  court  is  held  to  which  the  defendant  is  bound  to  appear, 
or  to  which  the  trial  has  been  removed;  and  if  the  charge  is 
for  a  misdemeanor,  the  sheriff  may  discharge  him  on  his 
giving  new  bail;  otherwise,  must  keep  him  in  jail  until  dis- 
charged by  law. 
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ARTICLE  6. 


Forfeiture;  Proceedings  Thereon.    6354-6360. 


Section. 
6354.  Undertaking  of  bail;   essence 
of,   and   when   forfeited. 

6356.  Proceedings   on   forfeiture   of 

undertaking;  judgment  nisi. 
6366.  Same;    scire   facias   or   notice 
of  judgment  nisi. 

6357.  Notice    or    scire    facias    exe- 

cuted; return. 


Section. 

6358.  Alias     notice;      two     r< 

"not  found' '  equivak 
personal  service. 

6359.  Conditional       judgment 

aside,  reduced,  or  mad 
solute. 

6360.  Excuses  for  default  hea 

any  time,  and  allowed 
out  cost. 


6354.  (4374)  (4431)  (4853)  (4245)  (694)  UndertaJrin 
bail;  essence  of,  and  when  forfeited. — The  essence  of  all  ui 
takings  of  bail,  whether  upon  a  warrant,  writ  of  arrest, 
pension  of  judgment,  writ  of  error,  or  in  any  other  cas 
the  appearance  of  the  defendant  at  court;  and  the  nnderta 
is  forfeited  by  the  failure  of  the  defendant  to  appear,  alth< 
the  offense,  judgment,  or  other  matter  is  incorrectly  desci 
in  such  undertaking,  the  particular  case  or  matter  to  w 
the  undertaking  is  applicable  being  made  to  appear  to 
court. 

Appearance  bond  in  bastardy  proceedings. — Hanna  v.  State,  60  Ala 
There  must  be  some  designation  or  description,  although  its  correctn 
of  slight  importance;  and  though  undertaking  shows  the  indictment  is  n 
any  punishable  offense,  it  is  no  defense  to  forfeiture  and  proceedings 
dred's  case,  31  Ala.  393;  Vasser's  case,  32  Ala.  586;  Toleson's  case,  39  Ala 
Eeipp's  case,  49  Ala.  337.  Technical  accuracy  in  describing  the  offens 
never  required;  a  substantial  description  sufficient. — Hall's  case,  9  Ala 
Weaver's  case,  18  Ala.  293.  But  if  no  offense,  case,  or  prosecution  is 
tioned,  the  undertaking  is  deficient,  and  the  statute  has  no  application. — 
ley's  case,  40  Ala.  728.  And  its  deficiencies  cannot  be  supplied  by 
evidence. — lb.;  Dover's  case,  45  Ala.  244.  When  parol  proof  may  aid.- 
ser  's  case,  32  Ala.  586.  Nor  does  this  statute  apply  where  there  is  a  descr 
of  a  different  offense;  for  instance,  a  bond  designating  or  describing  c 
as  perjury  cannot  hold  under  charge  of  burglary. — Gray's  case,  43  A] 
Great  particularity  not  required,  and  technical  objections  not  available, 
particular  case  is  made  to  appear  to  the  court. — Holcombe's  case,  99  Al 
(12  So.  794).  Defendant  being  bound  over  for  both  burglary  and  larcer 
bail  equally  bound  if  indictment  is  found  for  either. — lb.  Where  accu 
•committed  and  transferred  to  another  county,  the  sheriff  of  the  county 
he  is  so  transferred  may  take  bail. — lb.  Bail  not  discharged  on  faili 
indict  at  first  term,  if  cause  continued  or  forfeiture  taken. — Kyle's  ca 
Ala.  256  (13  So.  538).  But  failure  to  either  continue  case  or  take  fori 
at  first  term  is  a  discharge. — Bogers's  case,  79  Ala.  59.  Bail  not  disci 
if  principal  escapes  during  trial. — Cook 's  case,  91  Ala.  53  (8  So.  686) ;  H 
case,  84  Ala.  466  (4  So.  690).  On  discharge  of  bail,  cost  adjudged  a 
county.— Parker's  case,  83  Ala.  269  (3  So.  552).  This  proceeding  is  i 
action  and  county  may  be  liable  for  costs. — State  v.  Earnest.  123  Al 
(26  So.  948). 

6355.  (4375)  (4432)  (4863)  (4254)  (203)  Prooeedin| 
forfeiture   of   undertaking;   judgment   nisi. — Wheneve 
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undertaking  of  bail  is  forfeited  by  the  failure  of  the  defendant 
to  appear  as  required,  a  conditional  judgment  must  be  ren- 
dered by  the  court  in  favor  of  the  state,  for  the  use  of  the 
proper  county,  against  the  parties  to  the  undertaking  for  the 
sum  therein  expressed;  which  judgment  may  be  substantially 
as  follows: 

The  State] 
vs.         [ Indictment  for  assault  and  battery   (or  other 
A.  B.      J      offense,  as  the  case  may  be). 

It  appearing  to  the  court  that  the  said  A.  B.,  together  with 

C.  D.  and  E.  F.,  agreed  to  pay  the  State  of  Alabama 

dollars  (the  sum  specified  in  the  undertaking),  unless  the  said 
A.  B.  appeared  at  this  term  of  the  court  to  answer  in  this  case; 
and  the  said  A.  B.  having  failed  to  appear,  it  is  therefore 

ordered  that  the  State  of  Alabama,  for  the  use  of  

county,  recover  of  the  said  A.  B.,  C.  D.,  and  E.  F.,  on  said 

ondertaking,  the  sum  of dollars  (the  sum  specified  in 

the  undertaking),  unless  they  appear  at  the  next  term  of  this 
court,  and  show  cause  why  this  judgment  should  not  be  made 
absolute. 

(Aikin's  Digest,  p.  121,  §  41;  Clay's  Digest,  p.  481;  §  29.)  Judgment  nisi 
riionld  state  offense  for  which  accused  was  indicted;  sci.  fa.  should  recite 
rndgment  substantially. — Gresham  v.  State,  48  Ala.  625.  Defendant  may  be 
■©quired  to  answer  for  manslaughter  under  an  indictment  for  murder. — Ores 
ism  v.  State,  48  Ala.  625.  Costs  may  be  awarded  against  county. — State  v 
^rker,  83  Ala.  269  (3  So.  552);  State  v.  Earnest,  123  Ala.  631  (26  So.  948) 
Fo  authorize  forfeiture  against  one  or  more  of  the  sureties  without  the  prin 
ipaL — Kilgrow  v.  State,  76  Ala.  101.  To  authorize  judgment  final,  sci.  fa, 
aust  be  returned  executed  or  two  returns  of  "not  found." — Hunt  v.  State 
3  Ala.  196.  Form  of  sci.  fa.;  how  sci.  fa.  discontinued. — Hunt  v.  State,  63 
lUl  196.  Judgment  final  on  bail  bond  cannot  be  compromised  by  solicitor. — 
hinkin  v.  Hodge,  46  Ala.  523.  Judgment  nisi  in  the  form  prescribed  by  the 
ode  is  sufficient. — Cantaline's  case,  33  Ala.  439.  It  should  state  the  offense, 
r  designate  it  (as  in  the  form),  to  sustain  judgment  final. — Gresham 's  case, 
8  Ala.  625;  Faulk's  case,  9  Ala.  919;  Lindsay's  case,  15  Ala.  44;  Hall's  case, 
b.  431.  And  must  not  recite  charge  variant  from  that  in  recognizance. — 
towie's  case,  1  Ala.  113;  Farr's  case,  6  Ala.  795;  Faulk's  case,  9  Ala.  919; 
adger's  case,  5  Ala.  21;  Gray's  case,  43  Ala.  41.  But  need  not  set  out  the 
cognizance. — Howie^s  case,  1  Ala.  113.  Nor  literally  describe  it;  for,  if 
ated  according  to  its  legal  effect,  neither  plea  of  nul  tiel  record  nor  demurrer 
ill  be  sustained. — Williams's  case,  55  Ala.  71.  Judgment  nisi  need  not  show 
tat  sureties  were  called  to  produce  the  principal. — Hinson's  case,  4  Ala.  671; 
iehardson  's  case,  31  Ala.  347.  Proceedings  civil,  not  criminal. — Parker 's  case, 
t  Ala.  269  (3  So.  552) ;  Hatch 's  case,  40  Ala.  718.  If  on  final  hearing  judg- 
ent  nisi  is  set  aside,  judgment  is  properly  rendered  against  the  county  for 
wts.— Parker's  case,  83  Ala.  269  (3  So.  552);  Dover's  case,  45  Ala.  255.  What 
efficient  description  of  case  in  judgment  nisi. — Holcombe's  case,  99  Ala.  185 
12  8o.  794). 

6356.  (4376)  (4433)  (4864)  (4255)  (704)  Same;  scire  facias 
p  notice  of  judgment  nisi. — A  notice  of  the  rendition  of  such 
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Forfeiture;  Proceedings  Thereon. 

judgment  must  be  issued  by  the  clerk  to  each  defendant,  wl 
notice  may  be  in  the  following  form: 

The  State  of  Alabama,}   To  A.  B.,  C.  D.,  and  E.  F.:  You 

County.        j       hereby  notified  that,  at  the  - 

term,  19 — ,  of  the court  of  said  county,  a  judgment 

rendered  against  you,  of  wtfrich  the  following  is  a  copy:   ( 
ting  out  the  conditional  judgment);  and  the  said  judgn 
will  be  made  absolute  against  you  at  the  next  term  of 
court,  unless  you  then  appear  and  show  cause  against 
same. 

(Clay's  Digest,  p.  481,  §  31.)  Proceedings  by  scire  facias,  a  civil  a 
in  which  state  is  plaintiff  and  recognizors  defendants. — See  Peck's  cas 
Ala.  201;  Hunt's  case,  lb.  196;  Dover's  case,  45  Ala.  255;  Hall's  case,  15 
431;  Lloyd's  case,  Minor,  34.  The  county  is  the  beneficiary  in  the  si 
Dover's  case,  45  Ala.  255.  Only  the  statutory  form  of  undertaking  of 
can  be  enforced  by  the  statutory  remedy. — lb.  Power  of  the  court  in  exci 
default,  or  in  discharging  or  fixing  liability  of  bail,  is  not  absolute. — ! 
monds's  case,  59  Ala.  164.  The  notice  should  set  out  the  judgment,  or  i 
it  substantially. — Gresham  's  case,  48  Ala.  625.  Should  be  so  framed  that 
party  may  show  cause  why  judgment  should  not  be  made  absolute  ag 
him. — Hunt's  case,  63  Ala.  196.  Good  plea  that  recognizance  extorted 
principal  by  duress  of  illegal  and  forcible  imprisonment. — Brantley's  cas 
Ala.  44.  When  estopped  from  pleading  that  it  was  extorted. — Whittc 
Governor,  6  Port.  335.  Death  of  accused  before  forfeiture  good  defen 
Pynes's  case,  45  Ala.  52.  Also,  if  undertaking  be  for  appearance  "at 
term,"  if  case  reversed  and  forfeiture  at  a  subsequent  term  set  up  by 
of  nul  tiel  record,  craving  oyer,  etc. — Williams's  case,  55  Ala.  72.  Bail 
prima  facie  sufficient;  proof  of  its  execution,  if  denied,  must  be  set  u 
defense  by  proper  proof:  too  late  on  appeal. — Gresham Js  case,  48  Ala. 
When  sureties  cannot  raise  objection  to  manner  of  arrest,  or  sufficienc 
indictment. — Peck's  case,  63  Ala.  201.  Legal  sufficiency  of  indictment  ca 
be  tested  by  demurrer  to  scire  facias. — lb.;  Eldred's  case,  31  Ala.  393; 
liams's  case,  20  Ala.  63;  Weaver's  case,  18  Ala.  293.  Not  good  plea, 
defendant,  at  time  of  judgment  nisi,  was  confined  in  penitentiary  of  an< 
state. — Cain's  case,  55  Ala.  170.  When  plea  demurrable. — Merrill's  cam 
Ala.  82. 

6357.  (4377)  (4434)  (4865)  (4256)  (705)  Notice  or  s 
facias  executed;  return. — The  notice  may  be  executed  by 
sheriff  of  any  county  in  the  state,  and  must  be  returned  by 
officer  executing  it,  with  his  proper  return  thereon  indor 
by  the  first  day  of  the  next  term  of  the  court  from  whic 
issued. 

(Aikin's  Digest,  p.  122,  §  43.) 

6358.  (4378)  (4435)  (4866)  (4257)  (706)  Alias  notice; 
returns  "not  found"  equivalent  to  personal  service.— If 

notice  is  not  served  on  any  of  the  parties  to  the  undertak 
such  other  notices  as  are  necessary  ni&y  from  time  to  1 
be  issued;  but  two  returns  of  "not  found' f  by  the  proper 
cer  are  equivalent  to  personal  service. 

(Clay's  Digest,  p.  442,  §  25.)  Keipp's  ease,  49  Ala.  337;  Hunt's  cai 
Ala.  196. 
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y)  (4436)  (4867)  (4258)  (707)  Conditional  judg- 
le,  reduced,  or  made  absolute.— If  the  defendants 
show  sufficient  cause  for  the  default,  to  be  deter* 
le  court,  the  conditional  judgment  must  be  set 
F  the  excuse  is  not  sufficient,  or  if  they  fail  to 
judgment  must  be  made  absolute  for  the  entire 
ed  in  the  undertaking,  or  any  portion  thereof, 
the  cinnun  stances. 

ischarged  by  faUure  of  grand  jury  to  indict;   failure  of  bond 

of  defendont  Of  principal,— State  v.  Fuller,  128  Ala.  45  (30 
bail  discharged  by  confinement  of  prisoner  under  legal  process; 
ite  for  full  amount  erf  penalty  or  any  part  thereof.— Cain 
.  170.  Judgment  final  t^ainst  all  should  show  that  all  failed 
peariug,  failed  to  show  sufficient  excuse*— Hunt  *a  case,  63  Ala. 
tider  judgment  final  against  sureties,  and  set  aside  judgment 
neipaf,  In  same  entry:  worsts  diseonti nuance  as  to  surety, — 
[)  Ala.  71  St     Court  may  impose  full  amount,  or  any  part  of 

case,  55  Ala,  170.  Confinement  of  defendant  under  con  vie  - 
state,  though  not  au  excuse,  may  mitigate  the  penalty. — Tbt 
neut  final,  record  must  show  return  of  scire  facias  "'executed.*' 
'not  found/  '—Hunt  'a  cose,  03  Ala.  196.     When  supreme  rourt 

discontinue  as  to  one  surety  not  served  or  returned  "not 
tThen  sureties  eatiuot  complain  on  appeal  or  refusal   of  court 

to  enter  certain  matters  on  record.- — Hendon  *s  case,  49  Ala. 
ment  sustained  through  alias  scire  facias  not  set  out  in  record, 
se,  33  Ala.  4S&,  Undertaking  no  part  of  record,  unless  made 
ill  of  exceptions.— Hendon  >s  case,  49  Ala.  3S0;  Richardson's 
7;   Shreeve'a  ease,  IF   A]h+  676;    Bobin  son's  case,  5   Ala.  TQ$< 

on  an  undertaking  of  bail  -cannot  be  compromised  with 
n  v\  Hodge,  46  Ala,  523,  It  Is  no  defense  that  accused  escaped 
>ok's  ease,  Pi  Ala,  53  (8  Wo.  6*6).  The  issue  is  triable  by  tie 
i  ease  au  issue  should  arise  properly  triable  by  a  jury,  a  failure 
is  a  waiver —Fos^y 's  inae.  79  Ala.  45,  Sureties  di&'harged  by 
&cog  a  i  zb  n  c  e. —lb . 

»)  (4437)  (4868)  (4259)  (708)  Excuses  for 
I  at  any  time,  and  allowed  without  cost, — Excuses 

oust  be  beard  by  the  court,  on  application,  at  any 
:>t  engaged  in  other  business;  aad  when  a  condi- 
ent  is  set  aside,  no  cost  must  be  imposed  on  the 


*8t,  p*  122.  I  4o.)  This  proceeding  is  a  civil  action  and  county 
r  costs.— State  v.  Earnest,  123  Ala.  631  (26  So.  91$).  See  note 
Hon. 
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CHAPTER  170. 

BANKS  AND   BANKERS.     6361-6363. 


Section,. 
6361.  Runs  on  banks  prohibited. 
Fees,    gifts,    or    rewards    to 
bank  examiners  from  banks 
prohibited. 


Section. 
6363.  Bank  examiner  disclosii 
positors    of   bank    or 
information  acquired  i 
discharge  of  his  dutiee 


6361.  Runs  on  banks  prohibited — Any  person  or  pei 
whose  business  it  is,  either  as  individuals,  agents,  or  ofl 
of  banks,  to  receive  checks,  drafts,  and  demands,  when  i 
are  not  entitled  to  days  of  grace,  upon  any  bank  or  ban 
institution  in  the  State  of  Alabama,  and  who  receives  the  i 
for  collection  and  retains  the  same  for  an  unreasonable  1 
without  making  known  to  the  drawee  bank  or  banking  i 
tution  that  such  collections  and  demands  are  held  for  c< 
tion,  in  order  to  accumulate  a  large  amount  for  the  pui 
of  starting  what  is  commonly  called  a  "run"  on  such  1 
or  banking  institution,  or  for  the  purpose  of  embarras 
such  drawee,  bank,  or  banking  institution,  shall  be  guill 
a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  : 
not  less  than  five  hundred  dollars  and  not  exceeding  two  1 
sand  dollars. 

6362.  Fees,  gifts,  or  rewards  to  bank  examiners  from  b 
prohibited. — No  bank  examiner  shall  be  allowed  to  re< 
any  commission,  fees,  gifts,  or  rewards  to  himself  from 
officer,  agent,  or  employe  of  any  bank,  state  or  national,  d 
business  in  this  state;  any  bank  examiner  receiving  any 
benefit  shall  be  guilty  of  a  felony,  and  punished  by  impri 
ment  in  the  penitentiary  for  not  less  than  one  nor  more 
five  years;  and  any  person,  firm,  or  corporation  so  offerin 
giving  any  such  commission,  fee,  gift,  or  reward  to  the  t 
bank  examiner  shall  be  guilty  of  a  felony  and  punishe< 
imprisonment  in  the  penitentiary  for  not  less  than  one 
more  than  five  years. 

6363.  Bank  examiner  disclosing  depositors  of  bank  or  o 
information-  acquired  in  the  discharge  of  his  duties. — 
bank  examiner  who  shall  disclose  any  list  or  names  of  de] 
tors  in  bank  to  any  person  to  whom  he  is  not  require* 
authorized  to  make  the  disclosure,  or  who  shall  disclose 
information  concerning  a  bank,  acquired  by  him  in  the 
charge  of  his  duties  as  bank  examiner,  except  as  he  is  aut 
ized  or  required  so  to  disclose  such  information,  shall  be  gi 
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anor,  and  upon  conviction  shall  be  punished  by 
xceeding  one  thousand  dollars,  and  may  in  addi- 
to  a  civil  action  for  damages  to  any  person, 
ration,  injured  thereby. 


CROSS    REFERENCES. 


LNKEBS   ( Civil  Code) 3518   et  seq, 
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CHAPTER  171. 

BASTARDY.     6364-6388. 


father  of  bastard 
on  complaint  of 
warrant. 
i  summon  witnesses, 
ion;  if  probable 
ield  under  bond  to 
it  court  and  answer. 

0  return     bond     to 
►r  city  court. 

at  her  imprisoned  on 
of  bond, 
as ue  subpoenas, 
accused    parties   to 

s     of     bond ;     eondi- 
idgm<mt  and  writ  of   , 

defendant    dis- 
on     bond     of     one 

1  dollars. 

ranee,  issue  made  up.    I 
of  jurors, 
rty    may    be    e\nm 

:tion.    judgment    for 
id  bond   required  to    ' 
and    educate    child. 


Section, 

6377,  Judgment   on   failure    to   give 

bond, 

6378,  Eseeution   on   bond   issues   on 

failure    to    make    payments. 

6379,  Bond;    when    given    after   the 

adjournment   of   court. 

6380,  Defendant    discharged    on    fij- 

ing  bond,  paying  coats,  etc. 

6381,  Proceedings    when    defendant 

is  not  found. 

6382,  Discharged      from      imprison- 

merit  on  paying  judgment  or 
giving    bond. 

6383,  Money  collected   on   bond   ap- 

plied   to    support    of  child. 

6384,  Such   payment  not  made  after 

giving  bond. 

6385,  Guardian     appointed     to     re- 

celve   child's   money. 

6386,  Death  of  child  or  marriage  of 

parents;   effect    of, 

6387,  Complainant     pays     cost     on 

verdict    for    defendant. 

6388,  Either  party  may  appeal;   se- 

curity   for   costs,    execution* 
etc. 


)  (4842)  (4071)  (4396)  (3799)   Reputed  father  ,r. 
ested  on  complaint  of  mother;  warrant. — \Yh<m 
iman,  pregnant  with  or  delivered  of  a  bastard 
complaint  on  oath  to  any  justice  of  the  rounty 
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where  she  is  so  pregnant  or  delivered,  accusing  any  on 
being  the  father  of  such  child,  such  justice  must  issue  a 
rant  against  such  person,  and  cause  him  to  be  brought  b< 
him,  and  may  admit  him  to  bail  to  appear  to  answer 
charge  before  him. 

Genesis  of  statute. — Toulmin's  Digest,  pp.  64-66.  (Aikin's  Diges 
76-78,  §  1;  Clay's  Digest,  pp.  133-135,  §  1.)  Evidence,  when  requir 
satisfy  jury  to  a  moral  certainty,  not  beyond  a  reasonable  doubt. — B 
State,  124  Ala.  94  (27  So.  414).  Mere  contradiction  of  witness  doe 
authorize  proof  of  good  character;  competent  to  make  profert  of  child. — 
v.  State,  133  Ala.  195  (32  So.  56).  Former  acquittal  or  conviction  as  I 
another  prosecution. — Nicholson  v.  State,  72  Ala.  176.  Justice  no  more 
to  render  final  judgment  of  acquittal  than  final  judgment  of  convict 
Nicholson  v.  State,  72  Ala.  176.  Evidence,  relevancy  of,  suspicious  ci 
stances,  implying  consciousness  of  guilt. — Nicholson  v.  State,  72  Ala 
Defendant  may  prove  that  child  bears  no  resemblance  to  him. — Paulk  v. 
52  Ala.  427;  see  133  Ala.  197  (32  So.  56).  Imprisonment  under  statute  n< 
prisonment  for  debt. — Paulk  v.  State,  52  Ala.  427.  Evidence,  admissibilii 
letters  from  defendant  to  prosecutrix;  relation  of  prosecutrix  with  other 
—Williams  v.  State,  113  Ala.  58  (21  So.  463);  Kelly  v.  State,  133  Ala.  IS 
So.  56).  Bastardy  proceedings  are  civil  and  errors  must  be  assigned  on  a 
— Williams  v.  State.  117  Ala.  199  (23  So.  42).  Appeal  only  lies  from  a 
judgment. — Quinn  v.  State,  121  Ala.  38  (25  So.  694).  Evidence  of  .cha: 
of  prosecutrix  admissible. — Lusk  v.  State,  129  Ala.  1  (30  So.  33).  Evi 
as  to  date  of  illicit  relations. — lb.  Defendant  failing  to  give  bond,  sent 
to  hard  labor.— Bell  v.  State,  124  Ala.  77  (V  So.  271).  A  complaint 
single  woman  is  the  inception  of  the  proceeding;  after  complaint  i 
warrant  issues  for  arrest  of  accused;  justice  then  institutes  inquiry, 
finds  probable  cause,  accused  held  to  appear  before  circuit  court. — Doi 
v.  State,  117  Ala.  185  (23  So.  142).  Notary  public  ex  officio  justice  has 
diction;  defendant  compelled  to  join  in  issue. — Douglass  v.  State,  117  All 
(23  So.  142).  Where  defendant  appeared,  waived  an  examination  and 
bond  to  appear  at  the  circuit  court,  he  waived  form  and  substance  as  to  i 
vit,  warrant,  etc.;  what  the  issue  should  be  in  the  circuit  court. — Lan 
State,  109  Ala.  34  (19  So.  531).  Proposition  by  defendant  to  marry  plai 
offer  to  buy  peace. — Laney  v.  State,  1Q9  Ala.  34  (19  So.  531).  The  validi 
a  judgment  does  not  depend  upon  the  validity  of  the  appearance  be 
Walker  v.  State,  108  Ala.  56  (19  So.  353).  Infancy  of  female  compla 
does  not  require  next  friend. — Hanna  v.  State,  60  Ala.  100.  Jurisdicti 
city  court;  motion  to  quash  affidavit  and  warrant;  when  too  late. — Wil 
v.  State,  113  Ala.  58  (21  So.  463).  In  absence  of  statutory  provisions,  1 
under  no  legal  obligation  to  support  illegitimate  child. — Simmons  v.  Bu 
Ala.  501.  Proceedings  under  this  chapter  partake  of  the  nature  of  both 
and  criminal  proceedings;  may  be  styled  quasi  criminal. — Hunter's  ca* 
Ala.  81;  Smith's  case,  73  Ala.  11;  Dorgan's  case,  72  Ala.  173.  Not  a  r 
meanor. — lb.  173;  Hunter's  case,  t37  Ala.  81;  Satterwhite 's  case,  28  Al; 
Complaint  must  aver  or  warrant  must  show  that  woman  was  single. — Sb 
case.  73  Ala.  11;  Dorgan's  case,  72  Ala.  173;  Williams'  case,  29  Ala.  9. 
justice  has  no  jurisdiction;  must  also  appear  that  woman  was  pregna 
delivered  in  the  county. — lb.  9.  May  hear  evidence  outside  of  complaint 
9.  Technical  rules  not  required  in  proceedings  like  this. — lb.  9;  Ausl 
Pickett,  9  Ala.  102;  Dorgan's  case,  72  Ala.  173;  Crosby  v.  Hawthorn,  25 
221.  Married  woman  cannot  prefer  this  complaint,  although  her  husban 
left  her. — Kerr's  case,  17  Ala.  328.  Statute  in  this  case  penal,  and  mu 
strictly  construed. — lb.  Complaint  before  birth  of  child  made  in  coun 
mother's  residence;  if  after  birth  made  in  county  where  child  born. — Wi] 
case,  18  Ala.  757;  Woodson's  case,  99  Ala.  201  (13  So.  580).  Infant  defe: 
need  not  appear  by  next  friend. — Miller's  case,  110  Ala.  69  (20  So.  392).  1 
tenance  and  education  of  illegitimate  offspring  born,  or  to  be  born,  are  r 
jects  and  purposes. — Shows  v.  Solomon,  91  Ala.  390  (8  So.  713).     Not  d: 
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e  of  cleric  to  place  same  on  docket. — Miller's  case,  supra.  Suffi- 
aint. — lb.  Bastardy  proceedings  not  criminal  proceedings,  such 
unsel  from  commenting  on  defendant's  failure  to  testify,  nor  to 

>  a  moral  certainty;  only  reasonable  certainty  is  required. — lb. 
a  affidavit  or  warrant  comes  too  late  if  made  for  first  time  in 
talker's  case,  108  Ala.  56  (19  So.  353).  Defects  in  complaint 
y  complaint  filed  by  solicitor  in  circuit  court. — lb.  When  judg- 
endered  nunc  pro  tunc. — Kuehlthau's  case,  92  Ala.  91  (9  So. 
nt  or  complaint  alleging  only  "that  the  offense  of  bastardy 
itted,  and  that  A.  B.  is  guilty  thereof' '  is  void  absolutely. — 
78  Ala.   433. 

32)  (4843)  (4075)  (4400)  (3803)  Justice  to  sum- 
es. — The  justice  of  the  peace  must,  on  the  appli- 

>  complainant,  or  the  accused,  issue  subpoenas  for 

33)  (4844)  (4072)  (4397)  (3800)  Examination;  if 
use,  held  under  bond  to  appear  at  court  and 
ch  justice  must,  in  the  presence  of  the  accused, 
complainant  and  her  witnesses,  and  may  examine 
ised  and  his  witnesses,  respecting  the  charge;  and, 
5  that  there  is  probable  cause  to  believe  that  the 
iiilty  of  the  charge,  must  require  him  to  enter  into 
ufficient  surety,  in  a  sum  not  exceeding  one  thou- 
,  to  be  approved  by  such  justice,  payable  to  the 
abama,  and  conditioned  that  the  accused  will 
Le  next  term  of  the  circuit  or  city  court  or  court 
diction  of  such  county. 

fest,  p.  76,  $  2;  Clay's  Digest,  p.  134,  §  2;  Jan.  27,  1877,  p.  108.) 
forfeited  bond  to  illegitimate  child  no  part  of  fine  and  for- 
3hows  v.  Solomon.  91  Ala.  390  (8  So.  713).  What  judgment 
»w. — Smith  v.  State,  73  Ala.  11.  Defect  in  affidavit  or  warrant 
?d  by  demurrer;  motion  to  quash  comes  too  late  when  made 
i  circuit  court. — Smith  v.  State,  73  Ala.  11.  Limitations  as  to 
v.  State,  67  Ala.  81.  Bastardy  proceedings  sui  generis,  not 
State  v.  Hunter,  67  Ala.  81.  Bond  is  functus  officio  after 
lefendant.— Walker  v.  State,  108  Ala.  56  (19  So.  353).  Bond 
o  secure  defendant's  appearance  in  court;  examination  of  com- 
tice. — Hanna  v.  State,  60  Ala.  100.  A  defendant  .cannot  give 
>ond  and  be  discharged.— Bell  v.  State,  124  Ala.  77  (27  So.  271). 
er  to  render  final  judgment. — Nicholson's  case,  72  Ala.  176. 
ly  preliminary  to  ascertain  probable  cause. — lb.;  Smith's  case, 
i  examination  and  discharge  do  not  preclude  another  examina- 
i  's  case,"  supra.  Nor  can  action  of  justice  be  pleaded  in  bar  to 
ngs. — lb.  Mother  of  child  may  accept  compromise,  and  dis- 
i. — Martin's  case,  62  Ala.  119;  Bobinson  v.  Crenshaw,  2  Stew, 
shburne  v.  Gibson,  9  Port.  549;  Wilson's  case,  18  Ala.  757; 
nming,  42  Ala.  234.  Bond  failing  to  require  appearance  at 
>f  court  is  void,  and  proceedings  under  it  coram  non  judiee. 
lanahan,  21  Ala.  345.  Sufficiency  of  bond  cannot  be  questioned, 
pears;  when  not  invalid. — Hanna 's  case,  60  Ala.  102.  Formerly 
irance  bond  should  be  made  payable  to  governor  and  his  suc- 
tute  being  silent  on  this  point. — Trawick  v.  Davis,  4  Ala.  328; 
;zpatrick,  19  Ala.  649;  Lake's  case,  2  Stew.  395. 

J4)  (4845)  (4073)  (4398)  (3801)  Justice  to  return  (r.co 
uit  or  city  court. — Such  justice  must  return  such 
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bond  and  complaint  to  the  clerk  of  the  circuit  or  city  co 
or  court  of  like  jurisdiction,  by  the  first  day  of  the  tern 
which  the  accused  is  bound  to  appear. 

Proceedings  before  justice  become  part  of  record. — Wilson's  case,  18 
757.  What  necessary  under  this  section  to  enable  circuit  court  to  take  c 
zance  of  the  cause. — Hanna  's  case,  60  Ala.  102.  Warrant  may  also  be  retu 
and  from  its  recitals  jurisdiction  may  be  sustained. — Williams 's  case,  29  A 
Formerly  proceedings  had  in  county  and  probate  courts. — See  Moor 
Maguire,  26  Ala.  461;  Castleberry 's  case,  23  Ala.  85. 

6368.  (4385)  (4846)  (4074)  (4399)  (3802)  Reputed  fal 
imprisoned  on  default  of  bond. — On  the  failure  to  give  b 
as  required,  the  justice  must  commit  the  accused  "to  jail  u 
he  gives  the  same,  or  is  otherwise  discharged  by  law. 

6369.  (4386)  (4847)  (4075)  (4400)  (3803)  Clerk  to  ii 
subpoenas. — The  clerk  of  the  court,  after  the  return  of 
bond,  must,  on  the  application  of  the  complainant  or  accu 
issue  subpoenas  for  witnesses. 

6370.  (4387)  (4848)  (4092)  (4417)  (3820)  State 
accused  parties  to  record. — The  proceedings  in  bastardy 
conducted  in  the  name  of  the  state  as  plaintiff,  and  the  acct 
as  defendant;  but  no  proceeding  shall  be  instituted  under 
chapter  after  the  lapse  of  one  year  from  the  birth  of  the  cl 
unless  the  defendant  has,  in  meanwhile,  acknowledged  or  s 
ported  the  child. 

.  Though  the  state,  and  not  the  woman,  is  a  party,  yet  if  state  fails,  she 
be  liable  for  costs;  infancy  of  complainant  immaterial. — Hanna 'a  case,  60 
102.  The  female  is  merely  the  informer,  not  a  party,  and  she. recovers  i 
ing. — Pruitt's  case,  16  Ala.  707.  The  mother  should  not  be  made  party 
writ  of  error,  prosecuted  by  the  father. — Trawick  v.  Davis,  4  Ala.  328. 
prosecution  by  infant,  she  need  not  appear  by  next  friend. — Miller 's  case 
Ala.  69  (20  So.  392).  Barred  after  one  year  from  birth  of  child,  if  defen 
has  not  supported  child— Woodson 's  case,  99  Ala.  201  (13  So.  580).  \ 
judgment  may  be  rendered  nunc  pro  tunc. — Kuehlthau's  case,  92  Ala 
(9  So.  394). 

6371.  (4388)  (4849)  (4076)  (4401)  (3804)  Forfeiture 
bond;  conditional  judgment  and  writ  of  arrest. — If  the 
cused  does  not  appear,  his  bond  is  forfeited,  and  a  conditi< 
ju3gment  may  be  rendered  thereon,  and  the  like  proceedi 
had  as  in  case  of  the  forfeiture  of  bonds  for  indictable  offen 
and  the  clerk  must  issue  a  writ  of  arrest,  as  in  criminal  a 
on  indictment  found. 

Appearance  bond  binding  on  all  obligors  until  final  disposition  of  ca 
Trawick  v.  Davis,  4  Ala.  328.  Defendant  liable  on  bond  for  nonappear 
although  not  convicted. — Lake's  case,  2  Stew.  395.  Money  collected  on 
feited  bond  not  part  of  fine  and  forfeiture  fund. — Shows  v.  Solomon,  91 
390  (8  So.  713). 

6372.  (4389)  (4850)  (4077)  (4402)  (3805)  Rearrest;  deft 
ant  discharged  on  bond  of  one  thousand  dollars. — The  she 
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the  defendant  oil  such  writ  of  arrest,  may  dis- 
m  his  giving  bail  for  his  appearance  at  court,  in 
lot  more  than  one  thousand  dollars,  to  answer  a 

bastardy;  and  if  sm-h  bond  is  forfeited,  a  condi- 
lent  may  be  rendered  thereon,  a  writ  of  arrest 
e  same  proceedings  had  as  often  as  may  be  neces- 


>0)  (4851)  (4078)  (4408)  (3806)    On  appearance, 
ip,—  The  court,  on  the  appearance  of  the  accused, 
lemand  it,  cause  an  issue  to  be  made  up,  to  ascer- 
he  is  the  real  father  of  the  child  or  not, 

submit  cuae  to  jury  only  when  reputed  father  demands  it. — 
is,  4  Ala.  328;  Lake's  ease,  £  Stew.  395.  And  the  only  issue 
asT  under  former  statute,  as  to  the  paternity  of  tbo  child. — lb. 
legation  that  complainant  was  a  single  woman,  is  part  of  issue 
ed, — Dorgan  *s  case,  72  Ala.  173,  N timber  of  challenges  of  jurors 
-lb;  (bnt  now  changed;  see  present  statute.)  Defect  in  aflidavit 
acd  by  motion  to  quash,  not  by  demurrer;  but  motion  must  hv 
t ice,  else  too  Jate+ — Htirith's  eate,  73  Ala.  11.  After  appearance 
ie  to  object  to  recognizance  taken  by  justice.— Wilson's  easi-,  I£ 
r  plea  of  guilty  and  execution  of  proper  bond,  etc.,  too  latr  to 
s  in  complaint  or  process  before  justice.— Pmitt  *s  case,  1(3  Ala. 

to  voidable,  defective  warrant  must  be  made  by  motion  to 
jular  appearance  of  defendant. — Trawjck  v.  Davis,  4  Ala.  328, 
lat  evidence  should  prove  guilt  beyond  a  reasonable  doubt; 
oof,  etc. — Hunter's  case.  67  Ala.  82.  See  Satterwhite 's  case,  28 
latute  of  limitations;  reason  therefor. — Satterwhite  "s  ease,  28 
changed  by  statute.)  Action  of  justice  not  pleadable  as  former 
viction. — Nicholson  "s  ease,  7£  Ala.  176,  Release  or  compromise 
ground  for  plea  in  bar,  but  not  for  motion  to  dismiss;  but 
rtt  mother,  if  repudiated  by  her,  is  no  bar, — -Wilson 'a  case,  18 
compromise  made  or  offerer!  no  evidence  of  guilt,  if  no  admi* 
made, — Martinis  case,  02  Ala.  119.  Relevaucy  of  suspicious 
nplying  admission  or  consciousness  of  gnilt> — Nicholson -a  casr\ 
*rdict  affirming  that  defendant  is  real  father  of  child  sufficient. 
ase,  9  Ala.  455.  Amendable  defects  of  warrant  or  affidavit 
I  for  firfct  time  in  circuit  court;  may  be  cured  by  complaint  filed 
talker 'a  ease,  IDS  Ala,  56  (10  So,  353).  Warrant  ami  affidavit 
hat  the  offense  of  bastardy  was  committed  and  that  A.  B,  was 
litely  void. — Collins 's  case,  78  Ala*  433.  The  trial  is  quasi 
tie  rules  as  to  evidence,  competency  of  witness,  argument  nf 
e  governed  by  rules  of  civil  procedure. — Miller's  caseH  110  A  In. 


)1)  (4852)  Challenge  of  jurors,— On  a  trial  of  the 
a  jury,  each  party  has  the  right  to  challenge  six 
nptorily. 

85,  p.  137.) 

12)  (4853)  (4079)  (4404)  (3807)  Either  party  may 
1 — On  the  trial  of  such  issue,  the  accuser  and 
each  entitled  to  their  oath. 

»ed  or  complainant  a  competent  witness;  and  llieir  testimony 
at  ef  other  witnesses. — Satterwhite ?s  case,  27  Ala.  G."k    Mislead- 
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ing  charge  as  to  sufficiency  of  proof,  when  two  witnesses  of  equal  credi 
swear  against  each  other. — Dorgan's  case,  72  Ala.  175. 

6376.  (4393)  (4854)  (4080)  (4405)  (3808)  On  convic 
judgment  for  costs,  and  bond  required  to  support  and  edt 
child — On  the  trial  of  such  issue,  if  found  against  the  def 
ant,  Judgment  must  be  rendered  against  him  for  the  costs, 
he  must  also  be  required  to  enter  into  bond  with  surety,  t 
approved  by  the  judge,  in  the  sum  of  one  thousand  dol 
payable  to  the  state,  and  conditioned  to  pay  such  sum, 
exceeding  fifty  dollars  a  year,  as  the  court  may  prescrib< 
the  first  Monday  in  January  in  each  year,  for  ten  year 
the  judge  of  probate  of  the  county,  for  the  support  and  ed 
tion  of  the  child,  which  bond  must  be  recorded. 

(Aikin's  Digest,  p.  77,  §  4;  Clay's  Digest,  p.  134,  §  4.)     Correct  constri 

of  statute  is,  that  accused  be  compelled  to  support  child,  not  until  it  : 

years  of  age,  but  ten  years  from  date  of  judgment. — Pruitt's  case,  16  Ala 

Accused  liable  for  costs  if  convicted. — Berryman's  case,  9  Ala.  455.     Fo 

judgment  entry;  what  must  show. — Smith's  case,  73  Ala.  12.    Erroneous 

ment;  what  a  misprision. — Wilson's  case,  18  Ala.  757      Amendment  of 

ment  allowed  to  require  payments  on  first  Monday,  instead   of  first  d 

January,  etc. — Williams's  case,  29  Ala.  9.     Under  former  statutes,  judj 

should  be  rendered  in  favor  of  judge  of  county  court. — Brown's  case,  1 

208;  Trawick  v.  Davis,  4  Ala.  328.     But  omission  to  state  in  whose  fa 

I  was  rendered,  would  not  reverse. — Yarborough's  case,  15  Ala.  556;   Se 

f  McClanahan,  21  Ala.  345.    Money  collected  on  forfeited  bond  not  part  c 

and  forfeiture  fund.— Shows  v.  Solomon,  91  Ala.  390  (8  So.  713).     The 

*\>  sion  is  intended  for  the  protection  of  society  and  the  illegitimate  child 

^  Judgment  nunc  pro  tunc. — Kuehlthau's  case,  92  Ala.  91  (9  So.  394). 

6377.  (4394)  (4855)  (4081)  (4406)  (3809)  Judgmen 
failure  to  give  bond. — On  failure  to  give  such  bond,  the  c 
must  render  judgment  against  the  defendant  for  such  sui 
at  legal  interest,  will  produce  the  amount  directed  to  be 
yearly;  and  he  must  also  be  sentenced  to  hard  labor  foi 
county  for  one  year,  unless  in  the  meantime  he  executes 
bond  required,  or  pays  the  judgment  and  costs. 

See  note  to  preceding  section.     Sufficiency  of  judgment. — Austin  v.  Pi 
9  Ala.  102;   Berryroan's  case,  lb.  455.     Imprisonment  not  unconstitutio 
,  Paulk's  case.  52  Ala.  427.     Judgment  not  sustained  by  evidence  of  a 
would  not  authorize  execution. — Isaacs 's  case,  5  Stew.  &  Port.  402. 

6378.  (4395)  (485G)  (4082)  (4407)  (3810)  Executio 
bond  issues  on  failure  to  make  payments. — If  such  box 
given,  on  failure  to  make  any  of  the  payments  required,  t< 
judge  of  probate,  on  the  first  Monday  in  January  in  each 
execution  may  issue  for  such  amount  against  all  the  obi 
to  the  bond,  on  the  application  of  the  judge  of  probate,  w 
when  collected,  must  be  paid  to  him. 

Must  be  a  bond  or  evidence  of  a  bond,  to  authorize  execution. — Is 
case,  5  Stew.  &  Port.  402.  Direction  in  judgment  that  execution  issue  tl 
for  each  default,  held  regular. — Trawick  v.  Davis,  4  Ala.  332. 
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S96)  (4657)  (4083)  (4408)  (Wit)  Bond;  when 
the  adjournment  of  court,— If  such  bond  is  not 
I  the  adjournment  of  court,  it  may  be  given  at  any 
the  term  of  imprison  men  t  expires,  and  in  such 
g  approved  by  the  judge  of  probate  and  recorded 
the  office  of  the  clerk  uf  the  court,  and  execution 
lereon  from  time  to  time,  as  under  the  provisions 
Jing  section,  and  the  amount,  when  collected,  paid 
of  probate. 

ailitijf  to  give  bona,  senteni'ei.L  to  hard  labor;  cannot  be  re^ 
ring  appearance  bond  after  failing  to  give  statutory  bond— 
24   Ala.  77    (27   So.   '27 n. 

97)  (4858)  (4084)  (440ii)  (3812)  Defendant  dis~ 
filing  bond,  paying*  costs,  etc,— In  the  case  pro 

i  the  preceding  section,  the  defendant  must  be 
Tom  imprisonment  on  payment  of  the  costs,  and 
t  against  him  is  discharged. 

98)  (4859)  (4085)  (441*))  (3813)  Proceedings 
ant  is  not  found,— If  the  accused  does  not  appear, 
■turn  of  two  writs  of  arrest  against  him  "'not 
the  sheriff  of  the  county  in  which  the  court  to 
omplaint  is  returned  is  held,  the  facts  stated  in 
it  must  be  taken  as  admitted,  and  judgment  ren- 
st  the  accused  as  provided  for  by  section  6377 
at  any  time  before  the  payment  of  such  judgment, 
it  may  be  arrested  by  a  writ  of  arrest  thereon, 
fie  sheriff,  commanding  bini  to  take  the  defendant 
lim  to  the  proper  authorities  for  the  execution  of 
t 

of  charge  and  judgment  in  absence,  of  accused. — MoClunnliiin  '& 
i  j  Tr&wiek  v.  Davis,  4  A  hi.  $£S;  Yarbo  rough's  eaee,  15  AL«.  358. 
ed,  if  absent,  and  brought  into  court,  nail  ordered  to  remain 
I  he   gives  boni)  required   by  statute.— Y&rborougb  's  ease.   1  '* 


9)  (4860)  (4086)  (4411)  (3814)  Discharged  from 
t  on  paying  judgment  or  giving  bond— In  the 

d  for  in  the  preceding  section,  the  defendant  <*au 
i  from  imprisonment  by  the  payment  of  the  judg- 
mtingthe  bond  in  conformity  with  the  provisions 
™  (4S93). 

ea«c.  02  Ala.  Si  (9  So.  334). 

0)  (4861)  (4087)  (4412)  (3815)  Money  collected 
ied  to  support  of  child,— The  amount  collected  on 

?  of  any  bond  for  the  appearance  of  the  defend- 
hc  judgment  rendered  against  him,  must  bn  paid 
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into  the  county  treasury;  and  the  interest  thereon,  not  exce 
ing  the  yearly  sum  directed  to  be  paid  by  the  court,  must 
paid  to  the  judge  of  probate  for  the  support  and  educat 
of  the  child. 

6384.  (4401)  (4862)  (4088)  (4413)  (3816)  Such  paym 
not  made  after  giving  bond. — But  such  payment  must  not 
made  after  the  defendant  gives  the  bond  required  by  sect 
6376  (4393). 

6385.  (4402)   (4863)   (4089)  (4414)   (3817)    Guardian 
pointed  to  receive  child's  money.— The  judge  of  probate  m 
appoint  a  guardian  for  such  child,  and,  upon  his  giving  b< 
and  security  as  other  guardians,  the  amount  received  by 
judge  of  probate  must  be  paid  to  him. 

(Aikin's  Digest,  p.  77,  §  7;  Clay's  Digest,  p.  134,  §  7.) 

6386.  (4403)  (4864)  (4090)  (4415)  (3818)  Death  of  cl 
or  marriage  of  parents;  effect  of.— If  the  child  is  not  b 
alive,  or  if,  being  born  alive,  it  dies,  or  on  the  marriage  of 
mother  and  reputed  father,  on  the  ascertainment  of  such  f s 
by  the  judge  of  probate,  on  motion  to  the  court,  and  pr 
thereof,  an  entry  of  record  must  be  made  thereof,  and  the  b< 
be  declared  void,  the  judgment  vacated,  the  defendant  < 
charged,  and  the  portion  of  such  judgment  paid  into 
county  treasury  must  be  paid,  on  the  certificate  of  the  cl 
of  the  circuit  court  of  the  vacation  of  such  judgment,  to 
defendant. 

(Aikin's  Digest,  p.  77,  §  6;  Clay's  Digest,  p.  134,  %  6.)  Death  of  < 
pending  proceedings  was  held  no  ground  for  motion  to  dismiss,  but  good 
plea  puis  darrein  continuance. — Satterwhite  7s  case,  32  Ala.  578.  Not  m 
sary,  on  appeal,  that  record  should  disclose  that  child  was  living  at  tim 
judgment. — Trawick  v.  Davis,  4  Ala.  328.  Marriage  of  woman  does  not 
facto  abate  proceedings. — Berryman's  case,  9  Ala.  455.  Nor  is  man 
inferred  from  change  of  name  in  subsequent  proceedings. — lb. 

6387.  (4404)  (4865)  (4091)  (4416)  (3819)  Complainant  p 
cost  on  verdict  for  defendant. — In  case  the  issue  provided 
by  section  6373  (4390)  is  found  against  the  complainant,  ju 
ment  for  costs  must  be  rendered  against  her. 

(Aikin's  Digest,  p.  77,  §  5;  Clay's  Digest,  p.  134,  %  5.) 

6388.  (4405)  (4866)  (4093)  (4418)' (3821)  Either  party  i 
appeal;  security  for  costs,  execution,  etc. — Either  party  r 
appeal  to  the  supreme  court  within  thirty  days  after  ju 
ment.  If  the  appeal  is  taken  by  the  state,  the  complain 
must  give  security  for  the  costs  of  the  appeal,  if  the  judgn 
is  affirmed;  and  the  defendant,  also,  if  the  appeal  is  taken 
him,  must  give  the  same  security,  to  be  approved  by  the  cl 
of  the  circuit  court,  the  names  of  the  sureties  certified  \ 
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i  the  appellate  court,  arid  execution  may  issue  for 
the  appeal  against  them  from  such  court,  if  the 
the  circuit  court  is  affirmed.  But  when  either 
taut  or  defendant  makes  affidavit  that  she  or  he 
ter  diligent  effort,  to  make  the  appeal  bond,  they 
without  any  bond. 

not  required  to  be  in  any  prescribed  form;  may  be  either  a 
acknowledgment  in  writing, — Satterwhite  tb  ease,  28  Ala*  68, 
Etna's  case,  26  Ala.  S5f  where  the  bond  was*  held  defective, 
f  judgment  would  be  fatal;  wliat  omission  may  be  supplied  by 
l  clerk  *a  certificate,  or  other  parts  of  record. — lb.  6&.  When 
rill  not  reverse  because  evidence  set  out  in  bill  of  except  ions 
at  complainant  was  a  single  or  unmarried  woman. — Dorgan*s 
5. 


CROSS    REFERENCES. 


riminal   Code)    , 6364-638S 

il  Code)    :- ; ,  ,3255,  4641,  4835 

r    (Criminal    Code) , 7870 

sal    Code)     , , I 2439 

(Criminal  Code)    _.,.... UJ 6746 

de)    ,.,..,...«,... . 5473 

f Civil  Code)    , . .„.  .£•*»,  2400,  2495 

i  MUTUAL  AID  ASSOCIATIONS  (Civil  Code) 856M5S8 

ZLEBGY  (Criminal  Code) ! 7621 

SOCIETIES   (Civfl  Code) 3613-3616* 

TAX,  MUNICIPAL  {Political  Code)    1359^1420 

niaal   Code)    « 6987-6991 

Code) 3338-33  4* 


CHAPTER  172. 

BIGAMY.     6389,  0390, 


and     bigamous     co- 
lion;   puniatunent   of. 


Section. 

6390 .  Same;  exceptions. 


t6)  (4016)  (4185)  (3599)  (58)  Bigamy,  and  biga- 
itation;  punishment  of— If  any  person,  having  a 

or  husband  living,  marries  another,  or  continue* 
ith  such  second  husband  or  wife  in  this  state,  he 

on  conviction,  be  imprisoned  in  the  penitentiary 
ban  two,  nor  more  than  five  years.    Form  22  (18), 

igeat,  p.  107,134;  Clay  rfl  Dig-e3t,  p.  432,  §  4.)  As  to  the 
ho  convention  of  November  30,  1S67,  relative  to  marriage 
en  and  bondwomt'n,  see  McConu-n  v.  Statft,  4ft  A  In.  Ik     Statute 
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originally,  enacted  as  part  of  Penal  Code  of  1841,  Clay's  Digest,  432. 
law  intends  to  preserve  and  promote  the  institution  of  marriage;  to  pre 
false  pretense  or  assumption  of  its  existence,  and  to  prevent  public  so 
and  disgrace. — Cox  v.  State,  117  Ala.  103  (23  So.  806).  What  interc 
necessary  to  constitute  offense. — Cox  v.  State,  117  Ala.  103  (23  So. 
Marriage  may  be  proven  by  circumstances;  witness  may  testify  that  pi 
lived  together  as  man  and  wife. — Bynon  v.  State,  117  Ala.  80  (23  So. 
Where  the  husband  obtains  a  divorce,  but  there  is  no  decretal  order  a  lie 
the  wife  to  remarry,  a  subsequent  marriage  by  her  is  bigamous. — Ba 
v.  Barfield,  139  Ala.  290  (35  So.  884).  Certified  transcript  of  the  licens< 
of  the  solemnization  of  the  rites  by  a  minister  are  admissible  to  prove 
riage.  Confidential  communications  between  attorney  and  client  to  ] 
marriage.  The  intent  necessary  to  the  crime  is  the  intent '  to  do  ai 
which  is  unlawful;  there  need  be  no  specific  intent  to  violate  the  law. — Eld 
v.  State,  126  Ala.  63  (28  So.  580);  Jones  v.  State,  67  Ala.  84.  Two  dlf 
offenses  created  by  the  statute. — Brewer's  case,  59  Ala.  101;  Beggs's  caa 
Ala.  108.  Bigamy  is  comjnitted  by  illegal  second  marriage  without  cons 
tion,  and  is  indictable  only  in  county  of  second  marriage. — Brewer's 
59  Ala.  101;  Beggs's  case,  55  Ala.  108;  Williams's  case,  44  Ala.  24.  T 
subsequent  cohabitation  is  indictable  in  any  county  where  committed. — Be 
case,  55  Ala.  108;  Brewer's  case,  59  Ala.  101.  But  conviction  of  bi| 
is  not  allowed  on  proof  of  subsequent  cohabitation  only,  when  second  mar 
took  place  in  another  county  or  state. — Beggs's  case,  55  Ala.  108.  ^ 
person  guilty  of  bigamy. — Jones's  case,  67  Ala.  ft*.  Acquittal  of  bigam 
bar  to  indictment  'for  subsequent  cohabitation. — Brewer's  case,  59  Ala. 
Intent;  what  necessary. — Dotson's  case,  62  Ala.  141.  Marriage  by  ii 
under  age  of  consent  being  voidable  only,  is  a  marriage  in  fact  until 
affirmed. — Beggs's  case,  55  Ala.  108;  Cooley's  case,  lb.  162.  Marriage  i 
duress  or  fear  may  be  void,  but  not  if  fear  be  of  prosecution  for  bastan 
Williams '8  case,  44  Ala.  24.  Oral  proof  of  marriage  admissible. — Brei 
case,  59  Ala.  101.  Unsworn  bill  for  divorce  inadmissible. — Cooley's  cas 
Ala.  162.  Certified  transcript  of  marriage  license,  with  certificate  of  solem 
tion  of  marriage,  admissible  without  oflicial  seal. — Beggs's  case,  55  Ala. 
First  marriage  proved  by  cohabitation  and  confession  without  the  recoi 
a  witness  to  it. — Langtry's  case,  30  Ala.  536;  Williams's  case,  54  Ala. 
But  see  Brown's  case,  52  Ala.  338.  But  such  proof  cannot  make  a  void 
riage  valid. — Williams's  case,  44  Ala.  24.  Proof  of  marriage  in  another 
by  confession  made  there  or  here. — Williams's  case,  54  Ala.  131.  First 
lawful  wife  incompetent  witness  against  the  husband. — Williams's  cas< 
Ala.  24;  Salter's  case,  92  Ala.  68  (9  So.  550).  But  the  second  wife,  so  a 
is  competent. — Salter's  case,  supra.  Bumor  or  belief  that  former  hus 
or  wife  is  dead,  no  defense.— Jones 's  case,  67  Ala.  84.  A  marriage  solem] 
without  a  valid  license,  not  followed  by  cohabitation  is  void. — Ashley's 
109  Ala.  48  (19  So.  917).  The  issuance  of  marriage  license  by  the  judj 
probate,  while  it  is  a  ministerial  act,  involves  discretion,  and  the  p 
cannot  be  delegated,  except  to  a  qualified  clerk  of  such  office. — lb.  Indict 
must  aver  that  second  marriage  was  "unlawful,"  "having  a  former 
living"  is  insufficient. — Parker's  case,  77  Ala.  47.  The  fact  of  the  fo 
marriage,  and  that  first  wife  was  living  at  time  of  second  marriage, 
be  proved;  but  each  may  be  proved  by  confessions,  or  circumstantial 
dence. — Parker's  case,  77  Ala.  47. 

6390.  (4407)  (4017)  (4186)  (3600)  (59)  Same;  excepti 
— The  provisions  of  the  preceding  section  do  not  apply  to 
person  who,  prior  to  such  second  marriage,  had  procure 
decree  from  a  court  of  competent  jurisdiction,  dissolving 
or  her  former  marriage,  and  allowing  him  or  her  the  privi 
of  marrying  again;  nor  to  any  person  who,  at  the  time  of  s 
second  marriage,  did  not  know  that  his  or  her  former  husb 
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living,  and  whose  former  husband  or  wife  had 
sent  from  him  or  her  for  the  last  five  years  pre- 
second  marriage. 

\U  p.  432,  |  5.)     Theft  need  J)e  no  direct  proof  that  the  first 

tbe  time  of  second    marriage.- — Eldridge  v,  State,    126  Ala, 

That  defendant  tried  to  find  out  if  his  first  wife  was  dead 

lived  a  letter  from  her  brother  that  sbe  was  dead  before  lie 

iid  time  II  Immaterial  because  no  defense. — Rand  v.  State,  120 

844).    That  the  former  husband  hud  been  absent   for   mon- 

I  that  the  wife   bad   heard   that  he   was  dead;    that   it   wai 

?d  and  believed   that  he  was  dead,  is  no  defens©*~-Joue3   v. 

L     If  defendant  left  his  wife  in  another  slat*,  her  continued 

ie  not  tl absence'*  within  meaning  of  this  section. — Parker's 


CROSS    REFERENCES. 


inal    Code) ■ U3S9t  6390 

riininal  Code) 69S8,  6992 

LES    (Political   Code)    . . !\ .. .   2361 

CEET  (Civil   Code)    tf . , .3094^3096 

>VEEY   (Civil   Cede)    . .3735-3744 

no   frjvii  rode)    .... . ., timnmo 

1CUUBS    (<'i vil   Code) t 5326 

EW   (Civil   Code)    * , 3177,  3178 

VOE  {Civil  Code) 3120 

>TES  ii  ivil  i  nde)    ....,,. .4958-5161 

EPTIONS  (Civil  Codft)    , 301 15-3022,  2S53~28li5 

HANGE  and  PEOMISSOEY  NOTES  (I ivil  Code) . , 

Til 4.1-51.;:.  51G6-5174 

*al  Code)   ,    ,      .  Qgg  61  aeq, 

inal  Code)    . ... ,7050*  ;.r,  g 

I  (Criminal  Code)    <;;i*M-n"3!M 


CHAPTER  173. 

BLACKMAIL,     (MM: 

)8)  Levying  blackmail.— Any  person  who  ^half 
mpt  to  levy  blackmail  on  another,  by  making, 
to  make,  or  attempting  to  make  any  disclosure, 
;np  or  by  publication,  injurious  to  the  character  of 
or  the  purpose  of  getting  money  or  other  benefit, 
\y  for  the  purpose  of  revenge  and  having  a  tend- 
to  a  breach  of  the  peaee,  must,  on  conviction,  be 
a  fine  not  exceeding  one  thousand  dollars,  and 
mprisoned  in  the  enmity  jail,  or  sentenced  to  hard 
!  county,  not  exceeding  twelve  months. 
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CROSS    REFERENCES. 


BLACKMAIL  (Criminal  Code)  ^ 

BLACKSMITHS  AND  WOOD- WORKMEN  (Civil  Codee)  47& 

BLANKS  (Political  Code)   213,  2359,  578 

(Civil  Code)    

BLANKS  FOR  JUSTICES  (Civil  Code)  4728 

BLIND  (Political  Code)   1941 

BLOOD  (Civil  Code) 3758 

BOARDING  HOUSE  LIEN  (Civil  Code) 4827 

BOARD  OF  DENTAL  EXAMINEES  (Political  Code)   211 

BOABD  OF  EDUCATION  (Political  Code)   1713  < 

BOABD  OF  MEDICAL  EXAMINERS  (Political  Code) 1626 

BOARD  OF  PHARMACY  (Political  Code)   1618 

BOARD  OF  PUBLIC  WORKS  (Political  Code)   123i 

BOARD  OF  LODGING  (Criminal  Code)   

BOARDS  OF  HEALTH  (Political  Code)   698  < 

BOARS  (Civil  Code)    48K 


CHAPTER  174. 

BOATS,   CANOES,    SKIFFS,    ETC.     6392. 

6392.  (5625)  (3889)  (4413)  (3735)  (188)  Injuring,  b: 
ing,  or  taking  boat  from  its  mooring.— -  Any  person  who  in 
fully  or  maliciously  injures,  breaks,  cuts  off,  or  carries  ; 
from  its  mooring  or  landing  any  ferry-boat,  flatboat,  c 
or  other  vessel,  the  property  of  another,  must,  on  convi< 
be  fined  not  less  than  twenty,  nor  mdre  than  five  hui 
dollars,  and  may  also  be  imprisoned  in  the  county  jail,  oi 
tenced  to  hard  labor  for  the  county,  for  not  more  tha 
months;  and  the  fine  goes  to  the  injured  party. 

Toulmin's  Digest,  pp.  72-75.  (Aikin's  Digest,  p.  112,  §  72;  p.  42( 
Clay's  Digest,  p.  417,  §  4;  Feb.  13,  1875,  p.  260.) 


CROSS   REFERENCES. 


BOATS  (Political  Code)   

(Civil   Code)    479( 

1 '         (Criminal  Code)    6392,  7499,  7501,  750S 

BONDED  INDEBTEDNESS  (Political  Code)   143 

BONDS  FOR  PUBLIC  UTILITIES  (Political  Code)   142 

BONDS  FOR  TITLE  TO  CONVEY  LAND  (Civil  Code) 344 

BONDS  OF  STATE,  FUNDING;  WHEN  PAYABLE  (Political  Code)  .  . . 
BONDS,  OFFICIAL  (Political  Code)   148: 


^^ 
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lPEES  {Political  Code)  .  „ , ,  1649-1555,  591  et  eeq. 

'ATIONEET  (Political  Code)   . .  .213,  578,  1647,  2350 

Code)    .,,..., 3278 

J  Code) , 7866,  7867,  7873 

Code)    4818,  4821 

inal  Code)   . 7318-7321 

IT  MUNICH*  A1ITIEB  (Political  Code)    .«...*...  .  .1070-1153 
>P  THE  STATE  (Political  Code) 83-    85 


CHAPTER  175. 

BOUNDARIES,   MONUMENTS,   ETC.     639S, 

(6)  (3890)  (4422)  (3739)  (192)  Removing  or 
oundary  marks,  monuments,  etc. — Any  person 
r  removes  or  destroys  any  monument  or  post,  or 
moves,  or  destroys  any  tree,  or  defaces,  or  alters 
tde  on  such  monument,  post,  or  tree,  which  monu- 
r  tree  was  erected  or  used  to  designate  the  corner 
point  on  the  boundary  of  any  lot  or  tract  of  land, 
fiction,  be  fined  not  less  than  fifty,  nor  more  than 
dollars,  and  may  also  be  imprisoned  in  the  county 
need  to  hard  labor  for  the  county,  for  not  more 
months, 

*>  p.  418,  §9.) 


CROSS    REFERENCES. 


MONUMENTS,  ETC.  (Criminal  Code) 6393 

(Political  Code)   .... 2361 

Efll  Code)    *  . .  .  . ii42l+  0423,   7093,  6896 

BY  (Political  Code) 2361 

,111 
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'(! 


Sep.  30, 
1908,  p. 
881,$!. 


lb.,  $2. 


Ib.,*S. 


lb.,  $  4. 


lb.,  $5. 


CHAPTER  176. 


BOYCOTTING   AND   BLACKLISTING.    6894r«899. 


Section. 

6394.  Boycotting  or  conspiracy  to 
prevent  or  interfere  with 
lawful  business. 

6896.  Unlawful  to  interfere  with 
trading  by  others. 

6896.  Unlawful  to  blacklist,  or  cir- 
culate notice  of  blacklist. 


Section. 

6397.  Force,    threats,    or    int 

tion. 

6398.  Maintaining  blacklist  i 

fuL 

6399.  Penalty  for  violating  ] 

ions  of  chapter. 


6394.  Boycotting  or  conspiracy  to  prevent  or  interfere 
lawful  business. — Any  two  or  more  persons  who  conspii 
gether  for  the  purpose  of  preventing  any  person,  persons, 
or  corporation  from  carrying  on  any  lawful  business  w 
the  State  of  Alabama,  or  for  the  purpose  of  interfering 
the  same,  shall  be  guilty  of  a  misdemeanor. 

6395.  Unlawful  to  interfere  with  trading  by  others.- 
person  or  persons  who  go  near  to  or  loiter  about  the  prei 
or  place  of  business  of  any  person,  firm,  or  corporatioi 
gaged  in  a  lawful  business,  for  the  purpose  of  influencii 
inducing  others  not  to  trade  with,  buy  from,  sell  to,  or 
business  dealings  with  such  person,  firm,  or  corporation, 
picket  the  works  or  place  of  business  of  such  other  pe 
firm,  or  corporation  for  the  purpose  of  interfering  wit 
injuring  any  lawful  business  or  enterprise,  shall  be  guilty 
misdemeanor;  but  nothing  herein  shall  prevent  any  pf 
from  soliciting  trade  or  business  for  a  competitive  busine 

6396.  Unlawful  to  blacklist,  or  circulate  notice  of  blad 
— Any  person  who  prints  or  circulates  any  notice  of  boj 
boycott  cards,  stickers,  dodgers,  or  unfair  lists,  publishii 
declaring  that  a  boycott  or  ban  exists  or  has  existed  or  is 
templated  against  any  person,  firm,  or  corporation  doi 
lawful  business,  or  publishing  the  name  of  any  judicial  o 
or  other  public  official  upon  any  blacklist,  unfair  list,  or  < 
similar  list  because  of  any  lawful  act  or  decision  of  such 
cial,  shall  be  guilty  of  a  misdemeanor. 

6397.  Force,  threats,  or  intimidation. — Any  person 
uses  force,  threats,  or  other  means  of  intimidation  to  pre 
any  person  from  engaging  in  any  lawful  occupation  at 
place  he  or  she  sees  fit,  shall  be  guilty  of  a  misdemeanor. 

6398.  Maintaining  blacklist  unlawful.— -Any  person,  fin 
corporation  who  maintains  a  blacklist  or  notifies  any  ( 
firm  or  corporation  that  any  person  has  been  blackliste 
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firm,  or  corporation,  or  who  uses  any  other  simi- 
d  prevent  such  persons  from  receiving  employ- 
>e  guilty  of  a  misdemeanor. 
talty  for  violating  provisions  of  chapter*— Any  s^a* 

or  corporation  violating  any  section  of  this  chap-  JJJ* pft 
conviction,  pay  a  fine  of  not  less  than  fifty  dollars 
an  five  hundred  dollars,  or  be  imprisoned  not  to 

days*  hard  labor  for  the  county. 


CROSS   REFERENCES. 


kND  BLACKLISTING  {Criminal  Code)   0304-0309 

MARKS  (Civil  Code)  ;    , .  ♦ 4873-4876 

aal  Code)   , . 7076-7077 

litical  Code)    , ...  . .  .',„ .  II 'ml\ 2301 


CHAPTER  177. 

BRIBERY.     6400-6411, 


of  executive,  legiala- 
>r  judicial  officers. 
Dg  bribe  by  such  offi- 

of  ministerial  officer, 

or   arbitrator, 
juror,    if    summoned, 
lot  have  been  sworn, 
ng  bribe  by  such  offi- 
aror,  etc. 
of    officer    to    stock 


Section. 

6406,  Same;    connivance    of   sheriff 

at  such  offense. 

6407.  Bribery   to   commit   offeQsa. 

6408,  Poll    tax    paid    by    another; 

penalty. 

6409.  Accepting    bribe    by   member 

of    legislature. 

6410,  Bribing,     or     attempting     to 

bribe  executivej  judicial,  or 
legislative  officer. 

6411.  Attempt  to  bribe  or  corruptly 

solicit   public  officers  to   in- 
fluence official  actions. 


09)  (3913)  (4116)  (3560)  (20)  Bribery  of  execu- 
tive, or  judicial  officers, — Any  person  who  cor- 
s,  promises,  or  gives  to  any  executive,  legislative, 
officer,  after  his  election  or  appointment,  either 
fter  he  has  been  qualified,  any  gift,  frratuity,  or 
ue,  with  intent  to  influence  his  act,  vote,  opinion, 
judgment,  on  any  cause,  matter,  or  proceeding, 
be  then  pending,  or  which  may  be  by  law  brought 
in  his  official  capacity,  must,  on  conviction,  be 
in  the  penitentiary  for  not  less  than  two  nor  more 
are. 

Mt,  p.  427,|4.) 


A 
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6401.  (4410)  (3914)  (4117)  (3561)  (21)  Accepting  brib 
such  officer. — Any  executive,  legislative,  or  judicial  officer 
corruptly  accepts,  or  agrees  to  accept  any  gift,  or  grati 
or  other  thing  of  value,  or  any  promise  to  make  any  gif  1 
to  do  any  act  beneficial  to  such  officer,  under  an  agreem 
or  -with  an  understanding  that  his  act,  vote,  opinion,  decifi 
or  judgment  is  to  be  given  in  any  particular  manner,  or  u 
any  particular  side  of  any  cause,  question,  or  proceed 
which  is  pending,  or  may  be  by  law  brought  before  him  in 
official  capacity,  or  that  he  is  to  make  any  particular  appc 
ment  in  his  official  capacity,  must,  on  conviction,  be 
prisoned  in  the  penitentiary  for  not  less  than  two  nor  n 
than  ten  years. 

(Clay's  Digest,  p.  427,9  5.) 

6402.  (4411)  (3915)  (4118)  (3562)  (22)  Bribery  of  mi 
terial  officer,  juror,  or  arbitrator. — Any  person  who  corru] 
offers,  promises,  or  gives  to  any  ministerial  officer  of  any  cc 
of  law  or  equity  in  this  state,  or  to  any  auditor,  juror,  a 
trator,  umpire,  or  referee,  any  gift,  gratuity,  or  thing  of  va 
with  intent  to  bias  the  mind,  or  influence  the  decision  of  s 
ministerial  officer,  auditor,  juror,  arbitrator,  umpire, 
referee,  in  relation  to  any  cause  or  matter  which  is  pend 
in  any  of  said  courts,  or  before  such  arbitrator,  umpire, 
referee,  must,  on  conviction,  be  imprisoned  in  the  penitenti 
for  not  less  than  two  nor  more  than  five  years.    (Form  23. 

(Clay's  Digest,  p.  428,5  6.)  If  the  offer  "is  with  the  intent  to  bims 
mind,  or  to  influence  the  decision  of  the  juror/'  the  offense  is  complel 
White 's  case,  103  Ala.  72  (16  So.  63).  Drunkenness  as  a  defense,  and  evid 
thereof. — lb.  An  offer  to  perform  services  for  juror  is  sufficient  "thinj 
value." — Caruthers's  case,  74  Ala.  406.  A  general  description  of  the  off 
is  all  that  is  required. — Caruthers's  case,  74  Ala.  406.  Offer  to  bribe  was 
a  felony  at  common  law. — Bivers's  case,  97  Ala.  72  (12  So.  434). 

6403.  (4412)  (3916)  (4119)  (3563)  (23)  Same;  juror 
summoned,  need  not  have  been  sworn. — To  authorize  a  coir 
tion  under  the  last  section  for  bribing,  or  offering  to  brib 
juror,  it  is  not  necessary  that  such  juror  should  have  b 
actually  sworn  or  qualified,  but  it  is  sufficient  that  he  had  b 
summoned  under  legal  authority. 

(Clay's  Digest,  p.  428,  §  6.) 

6404.  (4413)  (3917)  (4120)  (3564)  (24)  Accepting  br 
by  such  officer,  juror,  etc. — Any  ministerial  officer  of  i 
court,  or  any  person  summoned  as  a  juror,  or  appointed 
auditor,  arbitrator,  umpire,  or  referee,  who  corruptly  takes, 
agrees  to  take  any  thing  to  give  his  verdict,  award,  or  repc 
or  corruptly  receives,  or  agrees  to  receive  any  gift,  or  gratu 
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inst,  on  conviction,  be  imprisoned  in  the  peniten- 
;  less  than  two  nor  more  than  five  years. 

at,  p.  428,  9  7.)     JOiggs's  case,  40  Ala.  ail. 

14)  (3918)  (4122)  (3566)  (26)  Bribery  of  officer 
y. — Any  person  who  gives,  offers,  or  promises  to 
>r  other  officer  any  gift,  gratuity,  or  thing  of  value, 
m  to  summon  a  jury  or  juror  with  the  intent  to 
isnlt  favorable  to  either  party  in  any  cause  pend- 
court,  must,  on  conviction,  be  imprisoned  in  the 
for  not  less  than  two  nor  more  than  five  years. 

»t,  p.  428,  9  9.) 

L5)  (3919)  (4123)  (3567)  (27)  Same;  connivance 
;  such  offense. — Any  sheriff  who  connives  at  the 
of  the  offense  prohibited  by  the  preceding  section, 
itable,  bailiff,  or  deputy  sheriff,  must,  on  convic- 
risoned  in  the  penitentiary  for  not  less  than  two 
an  five  years. 

wt,  p.  428, 9  8.) 

tl6)  (3920)  (4124)  (3568)  Bribery  to  commit 
ny  person  who  corruptly  gives,  offers,  or  proni- 
t,  gratuity,  or  thing  of  value,  to  another  person, 
to  induce  or  influence  such  person  to  commit  any 
ense  punishable  as  a  felony,  must,  on  conviction, 
ed  in  the  penitentiary  for  not  less  than  two  nor 
en  years;  and  if  the  offense,  for  the  commission 
3h  bribe  is  offered,  be  less  than  a  felony,  then  the 
ng,  offering,  or  promising  such  bribe  must,  on 
be  punished  as  if  he  had  committed  such  offense. 
9). 

56,  p.  125.)  Offer  to  bribe  another  to  commit  perjury  was  not 
imon  law;  but  the  constituent  elements  are  the  same. — Rivera's 

2  (12  So.  434).  The  indictment  must  describe  the  court,  and 
thereon  and  the  facts  to  be  sworn  to  by  tbe  witness.— lb. 

I  tax  paid  by  another;  penalty. — Any  person  who 
e  poll  tax  of  another,  or  advance  him  money  for 

3  in  order  to  influence  his  vote,  shall  be  guilty  of 
I,  upon  conviction,  shall  be  imprisoned  in  the 

for  not  less  than  one  nor  more  than  Ave  years, 
opting  bribe  by  member  of  legislature, — Any  niem- 
igislatnre  who  shall  solicit,  demand,  or  receive,  or 
•eceive,  directly  or  indirectly,  for  himself  or  for 
m  any  company,  corporation,  association,  or  per- 
oney,  office,  appointment,  employment,  reward, 
line,   or   enjoyment,    or   personal    advantage   or 
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promise  thereof,  for  his  vote  or  official  influence,  or  for  \ 
holding  the  same;  or  with  an  understanding,  expresses 
implied,  that  his  vote  or  official  action  shall  be  in  any- 
influenced  thereby;  or  who  shall  solicit  or  demand  any  i 
money  or  other  advantage,  matter,  or  thing  aforesaid, 
another  as  the  consideration  for  his  vote,  or  influence,  oi 
withholding  the  same;  or  shall  give  or  withhold  his  vot 
influence  in  consideration  of  the  payment  or  promise  of  i 
money,  advantage,  matter,  or  thing  to  another,  shall  be  gi 
of  bribery,  and,  upon  conviction,  shall  be  punished  by 
prisonment  for  not  less  than  two  nor  more  than  ten  yeai 

6410.  Bribing,  or  attempting  to  bribe  executive,  judi 
or  legislative  officer. — Any  person  who  shall,  directly  or  i 
rectly,  offer,  give,  or  promise  any  money,  or  thing  of  vi 
testimonial,  privilege,  or  personal  advantage,  to  any  execi 
or  judicial  officer  or  member  of  the  legislature  to  influence 
in  the  performance  of  any  of  his  public  or  official  duties,  s 
be  guilty  of  bribery,  and,  upon  conviction,  shall  be  punii 
by  imprisonment  in  the  penitentiary  for  not  less  than  two 
more  than  ten  years. 

6411.  Attempt  to  bribe  or  corruptly  solicit  public  office] 
influence  official  actions. — Any  person  who  shall  corru 
solicit  or  attempt  to  solicit  or  influence  a  member  or  mem 
of  the  legislature  or  any  public  officer,  state,  county,  or  mi 
ipal,  or  any  person  who  engages  in  the  occupation  or  prac 
of  soliciting  such  members  or  officers  to  influence  their  off 
actions,  shall  be  guilty  of  an  attempt  to  bribe,  and,  upon 
viction,  shall  be  punished  by  imprisonment  in  the  penitent 
for  not  less  than  two  nor  more  than  five  years. 


CROSS   REFERENCES. 


BBIBEBY  (Criminal  Code)   6400- 

BBIDGES  AND  STKEETS  (Criminal  Code)   7727- 

BBIDGES,  CAUSEWAYS,  AND  FEBBIES  (Civil  Code)   3023- 

BBIDGES,  BATLBOAD  TRA0K8  IN  TOWNS  AND  CITIES   (Political 

Code)    129^ 

BBIDGES  (Criminal  Code)    7730,  7731, 

BBINGING  STOLEN  PBOPEBTY  INTO  STATE  (Criminal  Code) .  .7328, 

BBOKEBS  (Political  Code)    

BBYOE  HOSPITAL  (Political  Code)   838- 

BUOKET  SHOPS  (Criminal  Code)    6473- 

BUTLDING    (Civil  Code)    4747- 


LDINGS,   FENCES,   ETC.,    INJURING   OR    DEFACING. 


CHAPTER  178. 

IUILDING  AND  LOAN  COMPANIES.     64X2. 

2)  Unlawful  to  do  business  for  unlicensed  asso 
ity. — Any  officer,  director,  or  agent  of  any  foreign 
loan  association  who  shall,  in  this  state,  solicit 
of  stock  to  such  association,  or  sell  or  knowingly 
)ld  or  issued  to  a  resident  of  this  state,  any  stock 
ion,  until  said  association  has  complied  with  the 
:  sections  3604  (1129),  3605  (1130),  and  3606 
s  Code,  shall  be  guilty  of  a  misdemeanor,  and, 
Ion,  shall  be  punished  by  a  fine  of  not  less  than 
>r  more  than  fifty  dollars. 


CROSS   REFERENCES, 


>  LOAN  COMPANIES  (Criminal  Code)  - 
Code) 


6412 

.3597-3612 


CHAPTER  179, 

FENCES,  ETC.,  INJURING  OR  DEFACING.     6413,  6414 


or  defaeing  public 
rate  buildings,  or 
thereof. 


Section. 

6414*  Maliciously  or  negligently 
breaking  or  deatroyiTig 
fences, 


[))  (3885)  (4412,  4420)  (3734,  3738)  (187,  191) 
lefacing  public  or  private  buildings,  or  fences 
r  person  who  willfully  injures  or  defaces  any 
tioolhonse,  or  building  belonging  to  the  state,  or 
,  city,  town,  or  person,  or  writes  or  draws  figures, 
tracters  on  the  walls  thereof,  or  on  the  fences  or 
ireof,  must,  on  conviction,  be  fined  not  less  than 
*  than  one  hundred  dollars,  and  may  also  be 
l  the  county  jail,  or  sentenced  to  hard  labor  for 
>r  not  more  than  three  months;  and  the  fine  goes 
d  party.    It  shall  not  be  necessary  to  aver  or 
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prove  the  ownership  of  any  church  or  schoolhouse  in  proa 
tions  under  this  section.    (Form  26.) 

Once  punishable  by  being  publicly  whipped. — Toulmin's  Digest,  p.  210 
(Aikin's  Digest,  p.  104,5  24;  Clay's  Digest,  p.  417,13.)  Whether  one 
stood  by  and  saw  a  surveyor  run  a  line  between  his  land  and  that  of  an 
without  making  objection,  acquiesces  in  the  line  is  a  question  for  the  ji 
Wheeler  v.  State,  109  Ala.  56  (19  So.  993).  Construction  of  an  agree 
between  land  owners  as  to  running  division  lines. — Wheeler  v.  State,  10S 
56  (19  So.  993). 

6414.  (5624)  (3888)  (4413,  4420)  (3735,  3738)  (188,  : 
Maliciously  or  negligently  breaking  or  destroying  f ena 
Any  person  who  unlawfully,  maliciously,  or  negligently 
stroys,  throws  down,  or  breaks  any  fence  or  inclosur 
another,  and  fails  immediately  to  rebuild  or  repair  the  m 
must,  on  conviction,  be  fined  not  less  than  twenty  nor  i 
than  five  hundred  dollars,  and  may  also  be  imprisoned  ir 
county  jail,  or  sentenced  to  hard  labor  for  the  county,  foi 
more  than  six  months;  and  the  fine  goes  to  the  injured  pi 

Once  punishable  by  being  publicly  whipped. — Toulmin's  Digest,  p. 
ft  25.  (Aikin's  Digest,  p.  104,  9  24;  p.  112,  5  72;  Clay's  Digest,  p.  417,  §  4; 
13,  1875,  p.  260.)  The  offense  is  against  the  possession  rather  than  the  o 
ship  of  the  land;  the  only  intent  necessary  is  the  intent  to  break  the  enc 
of  another,  and  it  is  immaterial  that  the  defendant  believed  that  h< 
a  right  to  break  the  enclosure. — Wallace  v.  State,  124  Ala.  87  (26  So. 
Statute  applies  to  fences  as  well  as  enclosures;  throwing  down  and  faili 
rebuild  is  within  the  statute;  arbitration  as  to  boundary  lines. — Shi 
State,  125  Ala.  80  (28  So.  390).  Partition  fences  between  one's  own  Ian 
that  of  another,  or  a  fence  situated  on  one 's  own  land  is  not  within  the  st 
Surveys  admissible  in  evidence. — Boyett  v.  State,  132  Ala.  23  (31  So. 
Evidence  as  to  boundary  lines. — Wheeler  v.  State,  114  Ala.  22  (21  So. 
Sufficiency  of  evidence  to  warrant  conviction. — Edwards  v.  State,  115  A 
(22  So.  564).  Does  not  apply  to  fence  on  defendant's  land,  though  ba 
other  party,  and  thought  to  be  on  builder's  land. — Wheeler's  case,  10* 
56  (19  So.  993).  Does  not  apply  to  partition  fence. — lb.  Has  reference 
to  fences  in  which  defendant  has  no  property  right. — lb.;  Hill's  cam 
Ala.  64  (16  So.  114).  "Unlawfully,  maliciously  and  negligently"  deft 
Wheeler's  case,  109  Ala.  56  (19  So.  993).  Fence  need  not  be  "lawful"  fe 
Hill's  case,  104  Ala.  64  (16  So.  114).  Ownership  of  fence  is  properly  1; 
tenant  who  is'  entitled  to  use  thereof. — lb.  It  is  a  defense  that  def e 
threw  down  the  fence  to  take  out  his  own  cattle,  unlawfully  detained 
Affidavit  need  not  aver  failure  to  repair  break. — Brazleton's  case,  66  A] 
If  the  break  is  immediately  repaired,  it  is  a  full  defense. — Hill's  case,  10 
64  (16  So.  114). 
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CHAPTER  180. 

BURGLARY.     6415-9418, 


in  a  dwelling  house, 
torehouse,  building, 
i,  etc. 

by  breaking  out  of 
r  other  premises. 


Section  , 

6417.  Burglary  in  railroad  car. 

6418,  Possession   of  burglarious  in- 

struments, etc. 


7)  (3786)  (4343)  (3695)  (149)  Burglary  in  a 
e,  shop,  storehouse,  building,  inclosure,  etc*— 
rho,  either  in  the  night  or  day,  with  intent  to 
cnmit  a  felony,  breaks  into  and  enters  a  dwelling- 
building,  structure,  or  inclosure  within  the  cur- 
elling-house,  though  not  forming  a  part  thereof; 
bop,  store,  warehouse,  or  other  building,  struc- 
sure,  in  which  any  goods,  wares,  merchandise, 
able  thing  is  kept  for  use,  sale,  or  deposit,  pro- 
ructure  or  inclosure,  other  than  a  shop,  store, 
r  building,  is  specially  constructed  or  made  to 
ods,  wares,  or  merchandise,  or  other  valuable 
ty  of  burglary,  and  must,  on  conviction,  be  im- 
lie  penitentiary  for  not  less  than  one  nor  more 
years.    Form  27  (21). 

it,  p.  102,  §12;  Clay's  Digest,  p.  426,  3  64;  Mar.  6,  1875,  p. 
ind  grand  larceny  may  be  joined  iu  the  same  indictment. — - 
44  Ala.  63  (39  So.  SSI).  Burglary  of  chicken  house;  guftv 
mt. — Lucas  v.  State,  144  Ala.  63  (39  So.  821).  It  is  breaking 
constitutes  burglary,  but  breaking  out  does  not.— Brown  v. 
J.  (Statute  now  changed,)  * 'Dwelling  bouse,"  same  mean- 
n  law. — Ex  parte  Vincent,  2fi  Ala.  145.  Curtilage  includes 
in  yard  and  part  outside;  and  breaking,  etc,  from  without 
's  case,  43  Ala.  17.  House  used  as  store  in  front  and  where 
ar,  held  a  dwelling  house. — Ex  parte  Vincent,  26  Ala.  145. 
g  and  entering. — Donohoo'a  case,  36  Ala,  231.  Carter's  case, 
's  case,  50  Ala.  153,  Going  down  an  open  chimney  sufficient; 
nto  a  chimney  and  no  further,  with  intent  to  steal. — Dono* 
a.  381;  Walker's  case,  52  Ala.  376;  Olds's  case,  97  Ala.  81 
eaking  outside  shutters  and  protruding  hand,  without  break - 
,  not  sufficient  entering,— McCalJ's  case,  4  Ala.  643.  Entering 
d  opening  door  to  let  in  accomplices,  not  burglary,  unless 
,  though  may  be  attempt  to  commit  burglary. — Hay  'a  case, 
Lng  a  hole  through  floor  of  comcrib,  and  letting  corn  run  out, 
use  of  the  instrument^  constituting  both  the  breaking  and 
r's  case,  63  Ala.  49.  Employe  left  in  charge  of  house  may 
in  room  where  he  had  no  right  to  enter, — Hi  Id's  case,  67 
suit  having  the  key  and  right  to  enter  office  in  day  time, 
jlary  by  unlocking  and  entering  to  steal  at  night;  but  not 
if  sleeping  there  at  night,  and  forms  intent  to  steal  after 
r's   case,    63    Ala.    143,     Constructive    breaking,    by    servant 
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prearranged  to  capture  thief,  held  not  burglary,  when. — Allen's  case,  40 
384.  Two  persons  owning  adjoining  rooms,  not  burglary  for  either  to  u 
his  own  door  with  intent  to  enter  an  opening  left  between  the  rooms  and 
in  other's  room. — Stone's  case,  63  Ala.  115.  A  farmhand  employed  to 
cotton  who  breaks  and  enters  his  employer's  cotton  house,  and  takes  c 
therefrom  to  put  in  his  basket,  to  secure  compensation  therefor  as  if  he  p 
it,  is  guilty  of  burglary. — Fort's  case,  82  Ala.  50  (2  So.  477).  Ownersb 
title  need  not  be  shown  to  be  in  party  alleged;  possession  of  such  p 
is  sufficient.— Hale  v.  State,  122  Ala.  85  (26  So.  236).  Variance  as  t< 
count  not  availing  if  conviction  is  had  under  another  as  to  which  there 
no  variance. — Sims  v.  State,  120  Ala.  380  (25  So.  33).  House  breakii 
common  parlance  implies  burglary;  a  warrant  describing  it  as  such  ma 
sufficient. — Adams  v.  (Joe,  123  Ala.  664  (26  So.  652).  Burglary  and  i 
larceny  may  be  joined  in  the  same  indictment;  and  the  state  is  not  req 
to  elect  in  such  case. — Rose  v.  State,  117  Ala.  77  (23  So.  638).  When  o1 
ship  of  property  burglarized  is  in  a  corporation,  slight  change  in  nan 
the  corporation  does  not  create  material  variance. — Brown  v.  State,  115 
74  (22  So.  458).  Burglary  of  smokehouse  from  which  meat  is  stolen; 
cumstantial  evidence  as  to  identification  of  meat  and  connecting  defei 
therewith.— Yarbrough  v.  State,  115  Ala.  92  (22  So.  584).  Where  the  o 
snip  of  property  is  laid  by  the  indictment  in  the  husband  it  is  snpportc 
proof  that  it  belonged  to  the  wife,  but  was  controlled  by  the  hut 
and  used  as  a  part  of  the  domestic  establishment. — Richardson  v.  State 
Ala.  113  (22  So.  558);  Young  v.  State,  100  Ala.  126  (14  So.  872).  Indict 
averring  breaking  with  intent  to  steal  and  also  averring  actual  larceny  i 
demurrable  for  that  reason;  though  property  is  owned  by  corporation,  it 
not  be  averred  whether  it  was  a  foreign  or  a  domestic  corporation,  or  tt 
had  the  capacity  to  acquire  property. — Bailey  v.  State,  116  Ala.  437  (2 
918).  Venue  must  be  proven. — Bailey  v.  State,  116  Ala.  437  (22  So. 
Rose  v.  State,  117  Ala.  77  (23  So.  638).  Evidence  circumstantial,  if  it  wl 
jury  in  investigation  admissible;  evidence  of  conspiracy  to  commit. — C 
v.  State,  136  Ala.  101  (34  So.  193).  Burglary  an  infamous  crime.— Tay] 
State,  62  Ala.  164.  Indictment  or  proof  need  not  show  that  building 
glarized  iwas  specially  constructed  or  made  to  keep  things  of  value 
Smith  v.  State,  140  Ala.  146  (37  So.  157).  Indictment  must  aver  an  entr 
— Pines 's  case,  50  Ala.  153.  Also  that  party  committed  theft  or  felon 
broke  and  entered  with  such  intent. — Bell's  case,  48  Ala.  684.  And 
commit  arson,  must  allege  with  intent  willfully  to  set  fire  to,  etc. — Pt 
case,  49  Ala.  25.  Where  the  larceny  is  charged  without  alleging  the  i 
in  breaking,  etc.,  it  la  necessary  to  prove  the  larceny;  but  if  the  intei 
steal  is  alleged,  and  the  larceny  added,  conviction  may  be  had  for  the  burg 
though  acquitted  of  larceny. — Bell's  case,  48  Ala.  684;  Murray's  case,  48 
.  675;  Wolf '8  case,  49  Ala.  359.  May  allege  the  consummation  of  the  u 
by  an  actual  larceny  of  the  goods. — Murray's  case,  48  Ala.  675;  Wolf's 
49  Ala.  359.  What  is  an  averment  of  grand  larceny,  and  not  of  burgla 
Bell's  case,  48  Ala.  684.  When  count  charges  burglary  only,  and  when 
burglary  and  grand  larceny. — lb.  May  be  joined  with  grand  larceny, 
not  subject  to  doctrine  of  merger. — Bell's  case,  lb.  694.  May  be  j< 
with  petit  larceny  in  same  count. — Snow's  case,  54  Ala.  138;  Gordon's 
71  Ala.  315;  Borum's  case,  66  Ala.  468.  But  not  in  different  conn 
Adams '8  case,  55  Ala.  143;  Barber's  case,  78  Ala.  19.  Ownership  mm 
precisely  laid  and  proved. — BealTs  case,  53  Ala.  460.  Properly  laid  in  pi 
having  undisputed  occupancy  and  possession.— Matthews 's  case,  55  Ala 
Also  may  be  jointly  laid  in  owner  and  occupier,  if  erected  for  their 
use. — Webb's  case,  52  Ala.  422.  But  may,  under  the  statute,  be  laid  in 
one  or  more  of  several  partners,  joint  owners,  or  tenants  in  common. — Wfc 
case,  72  Ala.  195;  Williams's  case,  67  Ala.  183.  Insufficient  to  allege 
firm  name,  without  naming  individuals  of  the  firm. — Davis's  case,  54 
88.  Also  insufficient  to  allege  ownership  in  the  estate  of  a  deceased  pe 
though  named. — BealTs  case,  53  Ala.  460  (overruling,  on  this  point,  Mun 
case,  48  Ala.  675,  and  Anderson's  case,  lb.  665).    May  allege,  in  disjunc 


BURGLARY.  368 

"dwelling  house,  or  a  building  within  the  curtilage  of  the  dwelling  house, 
or  shop,  store,  warehouse,  or  other  building,"  etc. — Ward's  case,  50  Ala.  120; 
Williams '8  case,  67  Ala.  183.    But  cannot  describe  the  building  as  "a  barn  or 
stable,"  or  as  "a  barn,  house  or  building." — Horton's  case,  60  Ala.  72.    And 
for  burglary  in  "shop,"  or  "store"  or  "other  building,"  the  "other  valuable 
things"  must  be  described  generally,  and  alleged  to  be  "of  value." — Neal's 
ease,  53  Ala.  465;  Williams's  case,  67  Ala.  183;  Kelley's  case,  72  Ala.  244; 
Henderson's  case,  70  Ala.  23;  Norris's  case,  50  Ala.  126;   Robinson's  case, 
52  Ala.  587;  Webb's  case,  lb.  422;  Rowland's  case,  55  Ala.  210;  Matthews 's 
ease,  lb.  65;  Hurt's  case,  lb.  214;  Stone's  case,  63  Ala.  115;  Pickett's  case, 
SO  Ala.  77;  Davis's  case,  54  Ala.  88;  Crawford's  case,  44  Ala.  382.    Strict 
correspondence  as  to  proof  of  value  not  essential — Robinson's  case,  52  Ala. 
587.   But  "goods  and  merchandise"  need  not  be  averred  to  be  valuable 
things.— Wick's  case,  44  Ala.  398.    Averment  that  goods,  etc.,  "were  kept 
for  use,"  etc,  sufficiently  means  that  they  were  so  kept  at  the  time. — Hender- 
son's ease,  70  Ala.  23;  Pond's  case,  55  Ala.  196.    Only  structures  of  a  tem- 
porary character  require  additional  descriptive  averment  of  being  "specially 
constructed  or  made  to  keep  such  goods,"  etc. — Stone's  case,  63  Ala.  115. 
Indictment  for  burglary  in  a  dwelling  house  need  not  allege  that  goods,  etc, 
iran  kept  for  use,  etc.,  such  words  applying  only  to  the  buildings  or  struc- 
tores  named  in  the  second  clause  of  the  section. — Potter's  case,  92  Ala.  37 
(9  8o.  402);  Gilmore's  case,  99  Ala.  154  (13  So.  536).    But  if  unnecessarily 
to  alleged;  must  be  proved. — Gilmore's  case,  99  Ala.  154  (13  So.  536).    Must 
allege  intent  to  steal  or  to  commit  some  felony,  or  a  completed  larceny,  or 
scoe  felony  actually  committed^-Barber's  case,  78  Ala.  19.    Averment  that 
house  entered  belongs  to  "M,"  whose  Christian  name  is  unknown,  will  support 
judgment  after  conviction,  though  the  Christian  name  was  or  could  have  been 
known  to  the  grand  jury. — Jackson's  case,  102  Ala.  167  (15  So.  344).    For 
barglary  in  a  dwelling  house  owned  by  wife  in  which  she  and  the  husband 
lived,  ownership  may  be  laid  in  either. — Young's  case,  100  Ala.  126  (14  So. 
872).    Ownership  may  be  laid  in  different  persons  in  separate  counts,  and  a 
general  verdict  is  good. — Towns's  case,  111  Ala.  1  (20  So.  598).    Indictment 
which  alleges  burglary  of  smokehouse  containing  things  kept  for  use,  etc., 
need  not  allege  that  it  was  within   curtilage  of  dwelling. — Pressley's  case, 
111  Ala.  34  (20  So.  647).    Indictment  for  entering  "sample  room"  of  a  hotel 
should  show  it  was  a  dwelling,  shop,  store,  etc.,  or  that  the  goods  were  kept 
therein  for  sale  or  deposit. — Thomas 's  case,  97  Ala.  3  (12  So.  409).    Indictment 
for  enttering  leased  premises  should     lay  the  ownership  in  the  lessee  rather 
than  the  owner  of  the  fee. — lb.    Indictment  following  Code  form  for  burglary 
is  not  violated  by  further  adding  ' '  defendant  feloniously  took  and  carried  away 
certain  goods  therefrom." — Walker's  case,  97  Ala.  85  (12  So.  83).    If  house 
owned  by  corporation  and  occupied  by  naked  agent  or  servant,  ownership  must 
be  laid  in  corporation. — Aldridge's  case,  88  Ala.  113  (7  So.  489).    Indictment 
for  entering  building  of  Perry  Mason  Shoe  Co.  should  aver  it  was  a  corpora- 
•tlon  or  a  partnership,  and  set  out  names  of  partners,  so  as  to  show  that  de- 
fendant was  not  one  of  them. — Emmonds's  case,  87  Ala.  12  (6  So.  54).    In- 
dictment for  burglary  may  allege  in  one  count  that  it  was  with  intent  to  steal 
or  commit  rape. — Dismukes's  case,  83  Ala.  287  (3  So.  671).    Indictment  which 
fails  to  charge  intent  and  falls'  to  charge  the  asportation  sufficiently  to  con- 
stitute burglary  is  fatal  to  both. — Barber's  case,  78  Ala.  21.    Evidence:     A 
snokehouse  forty  yards  from  the  dwelling,  not  in  same  inclosure,  but  in  which 
family  supplies  are  stored  and  used  from,  may  be  within  the  curtilage  of  the 
dwelling.— Wait's  case,  99  Ala.  164  (13  So.  584).    Digging  under  smokehouse 
which  has  no  floor  but  earth,  is  sufficient  breaking  and  entrance. — Pressley's 
ease,  111  Ala.  34  (20  So.  64).    Proof  of  identity  of  goods  stolen  at  time 
of  burglary. — Crane's  case,  111  Ala.  45  (20  So.  590).    Goods  taken  from  de- 
fendant, alleged  to  have  been  taken  at  time  of  burglary,  and  also  a  vest  alleged 
to  have  been  worn  by  defendant  before  offense  found  near  scene  of  action, 
properly  introduced  as  evidence. — Walker's  case,  97  Ala.  85  (12  So.  83).    Alibi; 
burden  of  proof  as  to.— Towns's  case,  111  Ala.  1  (20  So.  598).    Tracks:     Wit- 
ness cannot  state  that  tracks  found  near  scene   of  action   "correspond,  in 
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his  opinion,  with  tracks  of  defendant/'  but  can  only  state  facts  o 
respondence  and  identification. — Livingston's  case,  105  Ala.  127  (16  So. 
Hodge's  case,  97  Ala.  40  (12  So.  164);  Riley's  case,  88  Ala.  193  (7  So. 
Busby's  case,  77  Ala.  66;  Young's  case,  68  Ala.  569.  Witness  may  test 
measured  two  sets  of  tracks  and  found  them  similar. — Gilmore's  case,  £ 
154  (13  So.  536).  Defendant's  refusal  to  make  tracks  cannot  be  used  a 
him.— Cooper's  case,  86  Ala.  610  (6  So.  110).  But  if  defendant  volni 
place  his  foot  in  the  track,  state  may  prove  that  it  fit,  and  he  canno 
claim  that  his  consenting  to  do  this  was  a  circumstance  in  his  favor. — P 
case,  92  Ala.  37  (9  So.  402).  Confessions:  Confessions  made  while  i 
tody  in  response  to  statements  by  prosecutor  "that  if  he  got  the  mo 
would  be  best  for  him  to  tell  about  it,  but  not  to  own  it  if  he  did  i 
it,"  held  voluntarily.— Dodson's  case,  86  Ala.  60  (5  So.  485).  If  def< 
calls  out  part  of  confession,  state  may  bring  out  all. — lb.  Confessio 
prima  facie  inadmissible — they  must  be  free  from  any  influence,  ho 
fear,  and  this  must  be  shown  by  state. — Banks's  case,  84  Ala.  430  (4  So, 
Owen '8  case,  78  Ala.  425.  Though  confessions  be  improperly  obtaii 
they  disclose  extraneous  facts  which  will  show  the  truth  of  the  conf essii 
tend  to  prove  the  commission  of  the  crime,  that  part  which  relates  stri 
the  extraneous  facts  is  admissible,  but  not  the  whole. — Banks's  case,  8 
430  (4  So.  382).  Admissibility  and  weight  of  confessions  and  acts  of  pi 
— Mountain's  case,  40  Ala.  344;  White's  case,  49  Ala.  344;  Ward's  case,  I 
120;  Murdock's  ease,  68  Ala.  567.  Uncorroborated  confessions  sufficient 
vict. — White's  case,  49  Ala.  344.  Refusal  by  accused  to  permit  his  he 
be  searched  without  a  warrant  inadmissible  against  him. — Murdock'i 
68  Ala.  567.  Possession  of  stolen  goods:  Recent  unexplained  possese 
stolen  goods,  may  not  as  matter  of  law  raise  presumption  of  guilt,  yc 
competent  evidence,  and  in  connection  with  proof  of  flight,  will  au 
conviction  of  burglary. — Dodson's  case,  86  Ala.  60  (5  So.  485);  Cra* 
case,  44  Ala.  45;  Neal's  case,  53  Ala.  465;  Cooper's  case,  87  Ala.  135 
303).  See,  also,  Murray's  case,  48  Ala.  675.  Evidence:  Facts  const 
part  of  res  gestae;  court  not  required  to  ex  mero  motu  charge  the  jurj 
question  of  petit  larceny  on  trial  for  burglary. — Bay  v.  State,  126  Ala, 
So.  634).  Recent  possession  of  stolen  goods  unexplained  may  justify 
viction,  but  if  explained  to  the  satisfaction  of  the  jury  it  would  not 
a  conviction.— Hale  v.  State,  122  Ala.  85  (26  So.  236);  McCormick  v. 
141  Ala.  75  (37  So.  377).  Explanation  of  possession  made  at  time,  i 
of  res  gestae,  admissible. — Henderson 's  case,  70  Ala.  23.  Corpus  delicti 
been  proved,  jury  may  infer  guilt  of  defendant  from  his  recent  poasea 
goods  stolen  at  time  of  burglary,  if  he  has  made  contradictory  statemi 
to  how  he  acquired  them. — Ross's  case,  82  Ala.  65  (2  So.  139).  Va 
Where  house  burglarized  is  alleged  to  be  property  of  wife,  and  the  e^ 
only  shows  that  wife  and  husband  lived  together  in  the  house,  there 
no  conviction,  the  law  presuming  it  to  be  the  house  of  husband. — Ja< 
case,  102  Ala.  167  (15  So.  344).  Verdict  may  be  general,  when  burgla 
grand  larceny  charged  in  same  or  different  counts,  though  only  one  ; 
ment  imposed. — Gordon's  case,  71  Ala.  315;  Bell's  case,  48  Ala.  694.  1 
verdict  for  petit  larceny,  if  alleged  in  same  count  with  burglary. — B 
case,  66  Ala.  468;  Gordon's  case,  71  Ala.  315.  -And  a  conviction  of  one 
is  an  acquittal  of  the  other. — Bell's  case,  48  Ala.  694;  Fisher's  ease,  i 
717.  Sentence  may  be  imprisonment  in  penitentiary  or  hard  labor  f 
years,  on  verdict  of  guilty. — Washington's  case,  63  Ala.  189.  See  i 
5  7620.  Value  of  articles  taken  from  house,  when  not  necessary  to  p 
McCormick  v.  State,  141  Ala.  75  (37  So.  377). 

6416.  Burglary  by  breaking  out  of  house  or  other  prei 
— If  any  person  shall  enter  into  any  premises  or  building 
the  subject  of  burglary  in  this  state,  by  day  or  by  i 
without  breaking  the  same  with  an  intent  to  commit  a  f< 
or  being  in  such  premises  or  building,  shall  commit  any  f 


BURGLARY— BUSHEL.  365 

and  shall  break  said  house  to  get  out  of  the  same,  he  shall 
be  guilty  of  burglary  and  shall  be  punished  in  the  same  man- 
ner and  to  the  same  extent  as  if  he  had  committed  burglary 
by  breaking  and  entering  such  building  or  premises  as  pro- 
vided for  in  the  preceding  section. 

6417.  (4418)  (3787)  (4344)  Burglary  in  railroad  car.— Any 
person  who,  in  the  night  or  day,  with  the  intent  to  steal,  or  to 
commit  a  felony,  breaks  into  and  enters  any  railroad  car  upon 
or  connected  with  any  railroad  in  this  state,  in  which  any 
goods,  wares,  or  merchandise,  or  other  valuable  thing  is  kept 
for  use,  deposit,  or  transportation,  is  guilty  of  burglary,  and 
mnst,  on  conviction,  be  imprisoned  in  the  penitentiary  for  not 
less  than  one  nor  more  than  four  years.    Form  28  (22). 

(April  19,  1873,  p.  127.)  Joinder  of  burglary  and  larceny  in  the  same 
count.— Lucas  v.  State,  96  Ala.  51  (11  So.  216).  Larceny  from  warehouse, 
variance. — Lynch  v.  State,  89  Ala.  18  (7  So.  829).  Indictment  should  aver 
that  goods  were  kept  for  transportation  as  freight;  indictment  should  aver 
ownership  of  car. — Graves  v.  State,  63  Ala.  134.  Ownership  of  car  must  be 
alleged  and  proved. — Johnson's  case,  73  Ala.  483.  Car  owned  by  railroad  cor- 
poration must  be  laid  and  proved  in  company,  not  in  stockholders. — Johnson's 
ease,  98  Ala.  57  (13  So.  503).  Proof  that  car  was  standing  on  track  of  railroad 
not  sufficient. — Johnson's  case,  111  Ala.  66  (20  So.  590).  Proof  of  corporate 
existence. — Willingham's  case,  104  Ala.  59  (16  So.  116). 

6418.  (4419)  (3788)  (4345)  (3696)  (150)  Possession  of 
burglarious  instruments,  etc. — Any  person  who  has  in  his 
possession  any  implement  or  instrument  designed  and  in- 
tended by  him  to  aid  in  the  commission  of  burglary  or  larceny 
in  this  state,  or  elsewhere,  must,  on  conviction,  be  fined  not 
less  than  one  hundred  dollars,  and  may  also  be  imprisoned 
in  the  county  jail,  or  sentenced  to  hard  labor  for  the  county, 
for  not  more  than  twelve  months.    Form  29  (23). 

Davis's  case,  87  Ala.  10  (6  So.  266). 
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BUBGLARY  (Criminal  Code)   6415-6418 

BURIAL  ASSOCIATIONS  (Political  Code)   538-545 

BURIAL  GROUNDS  IK  TOWNS  AND  CITIES  (Political  Code) . . .  .1309,  1310 
BURIAL   PLACES,    GRAVEYARDS,    CEMETERIES,    LOCATION    OF 

(Political  Code) .86-    97 

BUBIAL  PLACE  (Civil  Code)   4163 

BURIAL  SOCIETIES  (Civil  Code)  3613-3620 

BUSHING  WOODS  AND  FORESTS  (Criminal  Code)  6906-6908 

BUSHEL  (Political  Code)   2429-2439 
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CHAPTEE  181. 

BUTCHERS.     6419,   6420. 


Section. 


6419.  Butchers1   record   of   animals 
killed. 


Section. 

6420.  Record  open  to  inspect] 


ooi  10t        6419.  Butcher's  record  of  animals  killed — Every  bu 
iw8,  *     who  fails  to  keep  a  record  of  every  cow  or  animal  of  the 
tlnl\u  kind  killed,  showing  the  color,  earmarks,  and  brand  of 
cow  or  animal  of  the  cow  kind  killed  or  butchered,  and 
when  killed  or  butchered,  and  if  purchased,  from  whom 
chased,  the  residence  of  the  person  from  whom  the  same 
purchased,  and  when,  and  also  the  approximate  gross  w 
at  the  time  purchased  and  at  the  time  killed  or  butchere 
who  fails  to  make  the  required  entries  above  specified  w 
twenty-four  hours  after  butchering  any  cow  or  animal  o 
cow  kind,  shall  be  guilty  of  a  misdemeanor  and,  upon  co 
tion,  shall  be  fined  not  more  than  five  hundred  dollars, 
may  be  sentenced  to  hard  labor  for  the  county  for  a  p 
of  not  exceeding  twelve  months. 
1   <  ib.,  $2.        6420.  Record  open  to  inspection. — All  persons  shall  hi 

right  to  inspect  at  any  time  the  book  ordered  to  be  kej 
the  preceding  section. 

CROSS   REFERENCES. 


BUTCHERS  (Criminal  Code)   

BUTTER  (Political  Code)   

BUYING  OR  SELLING  OFFICE  (Criminal  Code) , 

CALCIUM,  OYANAMID  (Political  Code)   , 

(Civil  Code)   362' 

CAMPAIGNS,  CONTRIBUTIONS  TO  (Criminal  Code)   

CANALS  (Civil  Code)  

(Criminal  Code) .' 

CANDIDATES  FOR  OFFICE  (Political  Code)    372 

CANDIES  (Criminal  Code)   

CANOE  (Civil  Code)  ....'. 

CAPITAL  CASES,  SPECIAL  VENIRES  FOR  (Criminal  Code) 725*: 

CAPITOL  (Political  Code)    55* 

CARDS  (Political  Code) 

CARDS,  PLAYING  (Criminal  Code)    

CARNAL  KNOWLEDGE  (Criminal  Code)   769( 

CARRIERS  (Railroads)  (Civil  Code)  5473 
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CHAPTER  182. 

CARRYING    CONCEALED    WEAPONS.     6421-6425. 

Stirncrar.  i  Sboitoh. 

W2L  Carrying    concealed    weapons.  I       ©424*  Given    in    special    charge    to 
6422,  Same;     brass     knuckles     and  grand  jury;  their  duty. 

slungshots,  *.         J     *p 

UH  Carrying     rifle     or     shotgun  ,       •»  Indictment  for  carrying  con- 
walking  cane,  cealed  weapons;   proof. 

642L  (4420)  (3775)  (4109)  (3555)  (15)  Carrying  concealed 
weapons. — Any  person  who  carries  concealed  about  his  person 
a  bowie  knife,  or  knife  or  instrument  of  like  land  or  descrip- 
tion, or  a  pistol t  or  firearms  of  any  other  kind  or  description, 
or  an  airgun,  must,  on  conviction,  be  fined  not  less  than  fifty, 
nor  more  than  five  hundred  dollars,  and  may  also  be  impris- 
oned in  the  county  jail,  or  sentenced  to  hard  labor  for  the 
county,  for  not  more  than  six  months.  The  defendant  may 
give  evidence  that,  at  the  time  of  carrying  the  weapon  con- 
cealed, he  had  good  reason  to  apprehend  an  attack,  which  the 
jury  may  consider  in  mitigation  of  the  punishment,  or  justifi- 
cation  of  the  offense.     (Form  32  [26].) 

Note. — This  statute  la  probably  changed  by  the  Act  of  .Nov,  23,  1907,  passed 
at  Ektraordin a ry  Session  of  Legislature. 

>*».  55,)  AN  ACT  (II,  37. 

*To  prohibit  the  sale,  or  barter,  or  having  possession  of  smalt  deadly  weapons, 

dui'b  m  small  pistols,  bowie  knives,  dirks,  brass  kmieks  and  taking  shot 

Be  it  enacted  by  the  Legislature  of  Alabama: 

Action  L  That  any  person  who  sells  or  barters  any  pistol  of  less  than. 
twatiy  f our  inches  in  length  of  barrel,  or  any  brass  knueks,  metallic  knueks, 
inks,  slung  shot,  bowie  knives  or  knife  of  like  kind,  must,  on  conviction,  be 
ft&ed  not  leas  than  one  hundred  ($100,00)  dollars,  nor  moro  than  one  thousand 
(#1,000.00)  dollars,  and  may  be  sentenced  to  hard  labor  for  not  less  than  one 
aor  more  than  three  months. 

S«c.  2,  Any  person  who  has  possession  off  his  premises,  of  any  of  the 
*fcapons  named  in  the  first  section  of  this  Act,  must,  on  conviction,  be  fined 
not  Jem  than  twenty  five  (f£0*OG)  dollars  nor  more  than  five  hundred  ($500-00) 
(hJJu*,  and  may  also  be  sentenced  to  hard  labor  for  not  less  than  one  nor 
toll  than  three  months. 

See*  3,  This  Act  shall  go  into  effect  and  be  operative  from  and  after  the 
irtt  day  of  July,  1908. 

Approved  November  23,  1907. 

Official:  FRANK  N.  JULIAN, 

Secretary  of  State. 

(Clay1!  Digest,  p.  436,  f  4;  Feb.  19,  1881,  p.  3S,)  Affidavit  charging  that 
Attendant  carried  a  pistol  concealed  is  sufficient  without  stating  that  he  had 
probable  cause  for  believing  it,— Holman  v.  State,  144  Ala,  95  (39 
8fe  646),  Statute  not  unconstitutional;  it  does  not  prohibit,  but  merely 
flfnlates  the  carrying  of  arms. — Reid's  case,  1  Ala.  612.  A  complaint  not  bad 
factuae  the  words  £ 'person"  and  "pistol"  wore  misspelled;  or  because  the 
afldarit  and  complaint  contains  a  mere  clerical  or  grammatical  error. — Hamp- 
ton r,  State,  133  Ala,  180  (32  So,  230).  Prosecution  may  be  begun  in  city 
by  affidavit  and  warrant;  indictment  not  necessary,— Frost  v.  State.  124 
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Ala.  71  (27  So.  550);  s.  c,  124  Ala.  85  (27  So.  251).    Form  and  sufflcie 

complaint;  what  prosecutor  said  at  time  of  carrying  pistol  immaterial. 

v.  State,  139  Ala.  144  (36  So.  718).    Prosecution  before  a  municipal  rec< 

court  as  bar  to  action  under  special  statute.— Bell  v.  State,  115  Ala. 

So.  453).    Weapon:    A  butcher  knife  of  particular  kind  and  descriptio 

to  be  a  knife  of  "like  kind  or  description"  within  the  meaning  of  the  s 

— Brewer  v.  State,  lid  Ala.  106  (21  So.  355).    Though  the  mainspring 

pistol  is  broken  and  it  could  not  be  discharged  in  the  ordinary  way,  the 

might  be  discharged  by  striking  the  hammer  with  a  knife  or  other  instr 

it  is  a  pistol  within  the  meaning  of  the  statute. — Fielding  v.  State,  135  1 

(36  So.  677);  conflicts  with  46  Ala.  88.    The  "pistol"  or  " firearm' '  n 

imperfect,  and  yet  be  a  "firearm." — Atwood's  case,  53  Ala.  508;  see  I 

case,  46  Ala.  88.    What  imperfections  in  the  pistol  will  exclude  it  fro 

purview  of  the  statute. — lb.    Sufficient  weapon,  if  all  the  separated  pic 

4  pistol  which  can  be  readily  put  together,  are  carried. — Hutchinson  'i 

62  Ala.  3.    A  broken  handle,  or  mainspring,  or  want  of  tube,  does  not  e 

pistol  from  the  operation  of  the  statute — it  is  not  necessary  to  be  a  pist< 

can  be  fired  in  the  usual  manner.— Redus  's  case,  82  Ala.  53  (2  So.  713). 

a  knife,  if  not  unlike  a  bowie-knife  in  all,  but  only  in  some  essentia 

ticulars. — Sears 's  case,  33  Ala.  347.    Concealment:    Carrying  a  pistol 

hand  wrapped  up  in  a  towel  may  be  concealed  within  the  meaning  < 

statute. — DuBose  v.  State,  126  Ala.  81  (28  So.  656).    Defendant  cannot  1 

as  to  his  intention  for  carrying. — Barker  v.  State,  126  Ala.  83  (28  So. 

Not  necessary  that  defendant  should  intentionally  or  willfully  and  knoi 

have  carried  the  pistol  concealed. — Barker  y.  State,  126  Ala.  83  (28  So. 

The  carrying  of  a  pistol  about  one's  person  so  that  it  is  hidden  from  th< 

of  others  coming  in  contact  with  him  in  the  usual  and  ordinary  assoc 

of  life,  sufficient.— Driggers  v.  State,  123  Ala.  46  (26  So.  512).    Defendan 

be  guilty  if  he  carried  the  pistol  concealed  in  his  own  home;  such  ca 

neither  avoids  the  Statute  nor  excuses  its  violation. — Dunston  v.  State,  12 

80  (27  So.  333);  Marman  v.  State,  69  Ala.  248.    Whether  a  conviction  m 

had  on  evidence  showing  that  pistol  was  found  concealed  by  searching 

defendant  was  unlawfully  arrested,  see  Sewell  v.  State,  99  Ala.  183  (: 

555).  Weapon  is  not  concealed  within  the  meaning  of  the  statute,  thoi 

may  be  concealed  from  those  occupying  a  particular  relative  position 

respect  to  defendant,  if  open  to  the  ordinary  observation  of  persons  occr 

different  positions. — Smith  v.  State,  96  Ala.  66  (11  So.  71).     Convictioi 

be  had  if  pistol  found  by  search  made  under  lawful  arrest. — French  v. 

94  Ala.  93  (10  So.  553).    Conviction  may  be  had  where  prisoner  volun 

surrenders  pistol  and  knife  upon  being  arrested. — Terry  v.  State,  90  Al 

(8  So.  664).    Conviction  may  be  had  where  witness  only  saw  defendant 

pistol  in  his  hand  but  did  not  see  whence  or  how  he  procured  it. — AU 

State,  77  Ala.  87.    That  the  witness  saw  the  pistol  in  defendant's  hip  j 

as  he  turned  to  walk  away  may  be  sufficient  to  support  a  conviction. — No; 

v.  State,  118  Ala.  134  (24  So.  53).    General  affirmative  charge  should  x 

given  against  the  defendant  if  there  be  any  conflict  in  the  evidence 

whether  or  not  the  pistol  was  concealed. — Hampton  v.  State,  133  All 

(32  So.  230).    The  true  rule  is  whether  it  was  concealed  from  ordinary 

vation,  not  whether  a  witness  saw  or  did  not  see  it,  or  could  have  seen 

closer  examination — it  may  be  concealed  in  the  hand. — Ramsey's  case,  9: 

29  (8  So.  568);  Jones's  case,  51  Ala.  16;  see,  also,  Street's  case,  67  AJ 

Carrying:   Formerly  there  were  exceptions  in  favor  of  persons  traveling 

have  been  changed  by  amendment  of  the  statute. — Coker  v.  State,  63  AJ 

Wilson  v.  State,  68  Ala.  41.    Purpose  of  statute  permitting  weapon  to  be  e 

by  persons  whose  life  had  been  threatened  so  as  to  provide  precauti 

defense  against  impending  peril. — Polk  v.  State,   62  Ala.   237.     Immi 

whether  defendant  owns  the  pistol  or  not;  or  whether  he  kept  one  at  hia 

or  not.— Norris  v.  State,  132  Ala.  12  (31  So.  551).    Weapon  must  be  e 

about  the  person  in  the  sense  of  moving  with  the  person;  hence  a  conv 

may  be  had  for  carrying  in  a  hand  satchel  suspended  from  the  should 

Warren's  case,  94  Ala.  79  (10  So.  838).    Or  in  a  hand  basket  carried   c 

arm. — Diffey's  case,  86  Ala.  66  (5  So.  576).     But  not  for  carrying  in  s 
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bags  while  riding  on  horseback. — Cunningham's  case,  76  Ala.  88.     Nor  for 
carrying  under  rug  in  bottom  of  buggy. — Ladd's  case,  92  Ala.  58  (9  So.  401). 
Unlawful  to  carry  pistol  concealed  within  the  curtilage  of  one 's  abode. — Har- 
man's  ease,  69  Ala.  248.    Or  in  the  room  of  another  person. — Owen's  case,  31 
Ala.  387.    Evidence:    Evidence  of  threats  made  against  defendant  to  justify 
carrying  a  pistol;  reason  to  apprehend  an  attack  not  absolute  or  unqualified 
right  to  carry  a  weapon. — House  v.  State,  139  Ala.  132  (36  So.  732) ;  Barker 
v.  State,  126  Ala.  83  (28  So.  589).    Evidence  of  the  particulars  of  an  affray 
admissible;  evidence  of  facts  after  commission  of  offense  not  admissible. — Scott 
r.  State,  113  Ala.  64  (21  So.  425).    It  is  admissible  for  witness  to  testify  that 
"he  saw  something  in  defendant's  pocket  that  looked  like  a  pistol/'  or  that 
he  saw  impression  of  the  pistol  through  the  clothing,  but  such  evidence  will 
not  warrant  the  general  charge  for  the  state. — Cotton's  case,  88  Ala.  168  (7 
So.  148);  Mayberry's  case,  107  Ala.  64  (18  So.  219).     Juries  may  be,  and 
often  are  convinced  beyond  reasonable  doubt,  that  the  pistol  was  previously 
concealed,  where  proof  shows  that  defendant  was  afterwards  seen  with  a 
pistol,  although  no  witness  can  testify  that  he  had  previously  looked  to  see 
whether  defendant  had  a  pistol. — Farley's  case,  72  Ala.  170.     Evidence  of 
concealed  weapon  obtained  by  unlawful  search  is  admissible. — Scott's  case, 
113  Ala.  64  (21  So.  425);  Shields 's  case,  104  Ala.  35  (16  So.  85);  Scott's  case, 
94  Ala.  80  (10  So.  505);  Chastang's  case,  83  Ala.  29  (3  So.  304).    Witness  may 
testify  that  he  saw  a  pistol  on  the  defendant  a  short  time  before  alleged 
time  of  carrying. — Dean's   case,  98    Ala.   71    (13   So.   318).     Declaration   of 
defendant  a  short  time  before  alleged  carrying  "that  he  was  going  to  raise 
hell"  inadmissible. — lb.     The  act  being  continuous,  evidence  of  concealment 
at  more  than  one  time  and  place  is  admissible,  though  if  the  carrying  is  con- 
tinuous from  one  time  to  another  there  cannot  be  two  convictions  or  trials. — 
Smith's  case.  79  Ala.  257;  Ladd's  case,  92  Ala.  58  (9  So.  401);  Dean's  case,  98 
Ala.  71  (13  So.  318);  Etress's  case,  88  Ala.  191  (7  So.  49).     Witness  cannot 
testify  that,  he  lived  with  defendant  and  worked  with  him,  and  that  he  did 
not  own  a  pistol,  on  a  charge  of  carrying  a  pistol  when  they  were  not  together. 
-Gaither's  case,  89  Ala.  62  (8  So.  113).    Good  reason  to  apprehend  an  attack: 
The  only  exception  is  "good  reason  to  apprehend  an  attack,"  and  officers, 
sheriffs,  deputies,  and  policemen   are  not   exempt,  unless  within  ground    of 
exception—  Beach 's  case,  94  Ala.  113  (11  So.  414);  Scott's  case,  113  Ala.  64 
(21  8o.  425).    Defense  that  defendant  was  a  watchman  is  not  good  if  he  was 
not  on  watchman's  duty  at  time. — Bell's  case,  100  Ala.  78  (14  So.  763).     If 
defendant  attempts  to  show  that  he  expected  an  attack  from  "C,"  alleged 
to  be  a  dangerous  man.  state  may  show  that  he  was  a  justice  of  the  peace. — 
Bell's  case,  100  Ala.  78  (14  So.  763).    The  right  is  coextensive  only  with  the 
particular  necessity,  and  ceases  when  that  necessity  ceases. — Eslava's  case, 
49  Ala.  355.    Having  reason  to  apprehend  attack,  or  mere  belief  of  attack  by 
defendant,  not  founded  on  reasonable  grounds,  not  sufficient;  there  must  be 
"good  reason  to  apprehend  an  attack." — Baker's  case,  49  Ala.  350;  Daven- 
port's case,  85  Ala.  336   (5  So.  152);  see,  also,  Collier's  case,  68  Ala.  499; 
Berney's  case,  69  Ala.  233;  Shorter 's  case,  63  Ala.  129;  Hardin's  case,  63  Ala. 
38.    Proper  charge  when  this  is  the  only  defense. — Hogg's  case,  52  Ala.  2. 
Good  reason  to  apprehend  an  attack  at  a  dangerous  time  and  place  will  not 
justify  casual  carrying  weapon  at  safer  time  and  place. — Chatteaux's  case, 
52  Ala.  388.     Must  be  carried  for  defensive  and  not  offensive  purposes. — 
Shorter 's  case,  63  Ala.  129;  Stroud's  case,  55  Ala.  77.    Defendant  cannot  prove 
that  he  was  advised  to  arm  himself. — Berney  's  case,  69  Ala.  233.    Nor  an  offer 
by  him  to  borrow  $5  to  buy  a  pistol. — lb.    No  excuse  that  pistol  was  to  take 
part  in  school  exhibition. — Preston's  case,  63  Ala.  127.     Defendant's  enemy 
having  armed  himself  and  searched  for  defendant,  declaring  his  intention  'Ho 
iz  him  when  he  did  see  him,"  held  good  reason  to  apprehend  an  attack. — 
Dooley's  case,  89  Ala.  90  (8  So.  528).    Court  may  charge  jury  to  assess  such 
*  fine  as  they  may  deem  necessary  to  suppress  the  evil.-—Shorter's  case,  63 
Ala.  130;  see,  also,  Chatteaux's  case,  52  Ala.  388;  HcManus's  case,  36  Ala. 
83;  8ullivan's  case,  68  Ala.  525;  Farley's  case,  72  Ala.  170.    Court  may  sen- 
tence defendant  to  hard  labor  in  addition  to  fine  imposed  by  the  jury. — Brown 
v-  8tate,  141  Ala.  80  (37  So.  408).     What  facts  necessary  to  avoid  bar  of 
24-AO-V'OL.  Ill 
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statute  of  limitations  as  to  commencement  of  prosecution. — Green  v.  Sta 
Ala.  157  (36  So.  773).  Testimony  of  impeached  witness  to  support  conv 
— Osborn  v.  State,  125  Ala.  106  (27  So.  758).  Fine  may  be  less  thai 
dollars  if  fixed  by  the  jury  in  mitigation! — Maxwell  v.  State,  143  Ala. 
So.  382).  Sufficiency  as  to  form  of  judgment. — Driggers  v.  State,  123  J 
(26  So.  512).  Venue  must  be  proven. — Burks  v.  State,  120  Ala.  386  ( 
931).  Jeopardy,  when  begins. — Scott  v.  State,  113  Ala.  64  (21  So.  425) 
fact  that  the  defendant  was  drunk  at  the  time  of  carrying  irrelevant  i 
defense. — Gainey  v.  State,  141  Ala.  72  (37  So.  355).  Circumstances  or  < 
of  former  difficulty  not  admissible. — Gainey  v.  State,  141  Ala.  72  (37  So 
Sufficiency  of  plea  of  former  conviction;  that  witness  carried  pistol 
months  before  the  time  alleged  admissible  as  preliminary  proof. — Bro 
State,  141  Ala.  80  (37  So.  408). 

6422.  (4421)  (3776)  (4110)  Same;  brass  knuckles 
slungshots. — Any  one,  who  carries  concealed  about  his  p< 
brass  knuckles,  slungshot,  or  other  weapon  of  like  kir 
description,  must,  on  conviction,  be  fined  not  less  than  fift 
more  than  five  hundred  dollars,  and  may  also  be  imprison 
the  county  jail,  or  sentenced  to  hard  labor  for  the  count 
not  more  than  six  months. 

(April  8.   1873,  p.   130.)     Indictment  charging  carrying  brass  knuci 
other  weapon  of  like  kind  or  description  is  sufficient,  and  will  support 
viction  on  proof  of  carrying  lead  knuckles. — Bell's  case,  89  Ala.  61  (8  So 
Good  cause  to  apprehend  an  attack  no  excuse  for  carrying  brass  knucl 
Bell's  case,  89  Ala.  61  (8  So.  133). 

6423.  (4422)  (3777)  (4111)  Carrying  rifle  or  shotgun  t 
ing  cane. — Any  person  who  carries  a  rifle  or  shotgun  wa 
cane  must,  on  conviction,  be  fined  not  less  than  five  hur 
nor  more  than  one  thousand  dollars,  and  be  imprisoned  ii 
penitentiary  not  less  than  two  years. 

(Aug.  5,  1868,  p.  11.) 

6424.  (4423)  (3778)  Given  in  special  charge  to  grand  ; 
their  duty. — The  three  preceding  sections  must  be  give 
special  charge  to  the  grand  jury;  and  it  is  their  duty,  i 
evidence  justifies  it,  to  find  and  present  an  indictment. 

(Feb.  19,  1881,  p.  38,  §  §  2  and  3.) 

6425.  (4424)  (3779)  (4809)  (4136)  (586)  Indictment 
carrying  concealed  weapons;  proof. — In  an  indictmenl 
carrying  concealed  weapons,  it  is  sufficient  to  charge  tha 
defendant  "carried  concealed  about  his  person  a  piste 
other  description  of  firearms,"  or  a  "bowtie  knife,  or  < 
knife  or  instrument  of  the  like  kind  or  description, ' J  or  < 
forbidden  weapon,  describing  it,  as  the  case  may  be;  an< 
excuse,  if  any,  must  be  proved  by  the  defendant,  on  the 
to  the  satisfaction  of  the  jury.     (Form  32  [26].) 

Belli  case,  89  Ala.  61   (8  So.  133). 
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CROSS    REFERENCES. 


CABBYING  CONCEALED  WEAPONS  (Criminal  Code)   6421-6425 

CABEYINO  ON  BUSINESS  WITHOUT  LICENSE  (Criminal  Code)  .7712-7715 

CA8E  (Civil  Code)    5329 

CASTING  AWAY  BOAT  OB  VESSEL  (Criminal  Code)   6300 

CASUAL  EJECTOR  (Civil  Code)    3839 

CAUSEWAYS   (Civil  Code)    3023-3040 

CATTLE  (Civil  Code).  .2832-2836,  3927-3954,  4243-4253,  4810-4813,  4873-4875 

CEMENT  LABORATORIES  (Political  Code)  1893 

CEMETERIES  (Civil  Code)    4163 

CEMETERIES  IN  TOWNS  AND  CITIES  (Political  Code)   1309,  1310 

CEMETERIES,  LOCATION  OF  (Political  Code)    86-    97 

(JbNSUS  FOB  SCHOOLS  (Political  Code)   1717,  1718 

CBNSU8  OF  THE  UNITED  STATES  (Civil  Code)   3080 

CERTIFICATE  OF  WITNESS  (Civil  Code)   3674,  3677,  3678 

CERTIORABI    (Civil  Code)    4868-4872 

CESSIONS  BY  STATE  TO  UNITED  STATES  (Political  Code) 898,     899 

CHAIN-BEARERS  (Civil  Code)    6021,  6025 

CHALLENGE  OF  JURORS  (Civil  Code)   4634 

(Criminal   Code)    7275-7278 

CHALLENGE  OF  VOTERS  (Political  Code)   370,  407-  411 

CHALLENGE  TO  FIGHT  DUEL  (Criminal  Code)   6771,  6772 

CHALLENGE  TO  THE  ABBAY  (Criminal  Code)    7256,  7258 

CHANCELLORS  (Political  Code)    1535-1548 

(Civil  Code)    3055-3069 

CHANCERY  COURTS  (Civil  Code)    3042-3228 


CHAPTER  183. 

CHANGE  BILLS,  EMITTING  AND  CIRCULATING.     C426,  0427. 


*E(TlOX. 

6126.  Emitting      change      bills      as 
monev. 


Section. 

6427.  Circulating  such  change  bills. 


6426.  (5546)  (4143)  (4433)  (3643)  (101)  Emitting  change 
Mils  as  money. — Any  officer  or  agent  of  any  private  corpora- 
tion or  association,  or  any  other  person,  who  makes,  emits, 
signs,  or  countersigns,  or  causes  or  procures  to  be  made, 
emitted,  signed,  or  countersigned,  without  authority  of  law, 
any  paper  to  answer  the  purpose  of  money,  or  for  general  cir- 
culation, must,  on  conviction,  be  fined  not  more  than  five  hun- 
dred dollars,  and  may  also  be  imprisoned  in  the  county  jail,  or 
sentenced  to  hard  labor  for  the  county,  for  not  more  than  one 
year.    (Form  50  [41].) 

(Aikin's  Digest,  p.  110,5  52;  Clay's  Digest,  p.  435,  §1.)  It  is  the  purpose 
for  which  paper  is  issued  in  the  absence  of  legal  authority  and  not  the  charac- 
ter or  form  of  paper  which  the  statute  intended  to  reach. — Barnett  v.  State, 
54  Ala.  579.    The  indictment  should  describe  the  paper,  so  that  the  defendant 
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will  be  informed  of  the  facts  relied  on  to  constitute  the  offense. — Ban 
State,  54  Ala.  579.    Change  bill  as  follows: 

25.  Tallassee  Manufacturing  Company  Store. 

Good  for  Twenty-five  Cents  in  Merchandise. 
25  cts.  W.  O.  NORVELL,  Agent. 

Examined. — Barnett  v.  State,  54  Ala.  579.    Change  bill  as  follows: 
Tallassee  Manufacturing  Company  Store. 
Good  For 
(15)  Fifteen  Cents  (15) 

In  Merchandise. 
On  the  Book.  W.  O.  NORVELL, 

W.  M.  JORDAN,  Ag' 

Examined. — Barnett  v.  State,  52  Ala.  188;  NorvelFs  case,  50  Ala.  174;  ] 
case,  59  Ala.  24;  Nelson's  case,  82  Ala.  44  (2  So.  463);  Tabler  v.  Sheffieh 
&  C.  Co.,  79  Ala.  377. 

6427.   (5547)  (4144)  (4434)  (3644)  (102)   Circulating 
change  bills. — Any  person  who  passes  or  circulates  in  this 
any  paper  issued  without  authority  of  law,  to  answer  the 
poses  of  money,  must,  on  conviction,  be  fined  not  less 
twenty  nor  more  than  one  hundred  dollars.     (Form  50  [41 

(Aikin's  Digest,  p.  110,  §  53;  Clay's  Digest,  p.  436,  §  3.)     See  citati 
preceding  section. 

CROSS    REFERENCES. 


CHANGE  BILLS  (Civil  Code) 5150,  5152 

(Criminal  Code)    6426 

CHANGE  OF  NAME  (Civil  Code) 5201 

CHANGE  OF  VENUE  (Civil  Code)    6116-6122,  6204 

(Criminal   Code)    7851 

CHABGE  OF  COURT   (Civil  Code)     5365 

SPECIAL  (Criminal  Code)  .' 

CHATTEL-MORTGAGES  (Civil  Code)  3376,  3377,  378S 

CHATTEL  REAL  (Civil  Code)  

CHEATS  AND  FRAUDS  (Criminal  Code)   692C 

CHECKS,  NOTES,  AND  BILLS  (Civil  Code)   4958 

CHIEF  JUSTICE  (Civil  Code)   


CHAPTER  184. 

CHILD  LABOR.     6428-6449. 


Section. 

6428.  Children   under   twelve  years 

of     age     prohibited     from 
working  in  factories,  etc. 

6429.  Children  between  twelve  and 

sixteen    regulated    and    re- 
quired  to  attend  school. 

6430.  Children    under    fourteen 

years  of  age  limited  to  sixty 
hours  per  week. 


Section. 

6431.  Children    under    sixteei 

employed      between 
o'clock  p.  m.  and  six  o 
a.  m. 

6432.  Children  between  sixtee 

eighteen    limited    to 
hours  per  night. 
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6433.  Children  under  eighteen  not 
employed  without  affidavit 
of  parent  or  guardian;  con- 
tents of  affidavit. 

WL  Affidavit  flled  and  recorded 
in   probate  office, 

6U5.  Violating  or  permitting  child 
to  violate   child    labor  law. 

6*36>  Violating  law  or  refusing  to 
obey  order  of  inspector; 
penalty  for  fir  at  and  second 
convictions. 

6137.  False  affidavit;    perjury, 

6438,  Inspector    of   mills,   factories, 

etc.,  duties  of. 

6439,  Inspector  reports  to  governor. 
W40t  Inspector  removes  child  from 

miu\  etc. 


Section. 

6441.  Prosecutions      instituted 

against  owners  of  mills,  fac- 
tories, etc, 

6442.  Inspector  shall  have  access  to 

mills,  factories,  etc. 

6443.  Hindering,      obstructing,      or 

misleading   inspector, 

6444.  Copy  of  law  posted   at  office 

of  mill,  factory,  etc. 

6445*  Penalty  for  violating  three 
preceding  sections. 

6446.  Disobeying  orders  as  to  re 
movfil  of  children, 

6447*  Clerk  of  inspector;  salary  of. 

6448.  Limitation  of  law  to  certain 
manufactories. 

6449*  Traveling  expenses  of  inspec- 
tor and  clerk;  reimburse- 
ment of. 


6428,  Children  under  twelve  years  of  age  prohibited  from  Aa«  ** 
working  in  factories,  eta— No  child  under  twelve  years  of  age  ]™$Pi 
shall  be  employed  or  permitted  to  work  in  or  be  in  or  about  any 

mill  factory,  or  manufacturing  establishment  in  this  state. 

6429,  Children  between  twelve  and  sixteen  regulated  and  it>. 
required  to  attend  school— One  year  after  January  1,  1908,  no 
child  between  the  ages  of  twelve  and  sixteen  years  shall  be 
employed  or  be  permitted  to  work  or  detained  in  or  about  any 
mill,  factory,  or  manufacturing  establishment  in  this  state, 
unless  such  child  shall  attend  school  for  eight  weeks  in  every 
year  of  employment,  six  weeks  of  which  shall  be  consecutive. 

6430,  Children  under  fourteen  years  limited  to  sixty  hours  P*.*i%* 
per  week. — No  child  under  the  age  of  fourteen  years  shall  be 
employed  or  detained  in  or  be  in  or  about  any  mill,  factory,  or 
manufacturing  establishment  within  this  state  for  more  than 
sixty  hours  in  any  one  week, 

643L  Children  under  sixteen  not  employed  between  7  F,  M,  lfc(1  .$». 
and  6  o'clock  A.  M. — No  child  under  sixteen  years  of  age  shall 
hi  employed  or  detained  in,  or  be  in  or  about  any  mill,  factory, 
fir  manufacturing  establishment  within  this  state  between  the 
boms  of  seven  o'clock  P.M.  and  six  o'clock  A.  M„  standard 
lime* 

6432.  Children  between  sixteen  and  eighteen  limited  to  ifc 
eight  hours  per  night — No  child  over  sixteen  and  under  eigh- 
teen years  of  age  shall  be  so  employed  or  detained  between 
-aid  houTS  for  more  than  eight  hours  in  any  one  night. 

6433,  Children  under  eighteen  not  employed  without  affi-  <b,M 
davit  of  parent  or  guardian,  contents  of  affidavit.— Tt  shall  fee 
unlawful  for  any  person,  firm,  or  corporation,  to  employ,  or 
detain  in,  or  permit  to  work  in,  or  be  in  or  alxmt  anv  mill,  i'ao- 
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tory,  or  manufacturing  establishment  any  child  under  eigl 
years  of  age,  without  first  requiring  said  child  to  present 
blank  furnished  by  the  employer,  the  form  of  which  sha 
provided  by  the  inspector,  the  affidavit  of  the  parent  or  { 
dian  or  other  person  standing  in  parental  relation  to 
child,  stating  the  date  and  place  of  birth  of  said  child. 

6434.  Affidavit  filed  and  recorded  in  probate  office.-^ 
affidavit  shall  be  filed  by  such  employer  within  ten  days 
the  employment  of  such  child,  in  the  office  of  the  judge  of 
bate  of  said  county,  and  shall  be  numbered  and  labeled 
the  name  of  the  child,  and  a  complete  index  thereof  made 
preserved  as  other  records  in  said  office.  For  the  servic 
rendered  the  judge  of  probate  shall  receive  from  the  co 
treasury  ten  cents  for  each  such  affidavit.  A  copy  of  saic 
davit  shall  be  forwarded,  within  ten  days  after  the  em 
ment  of  such  child,  to  the  inspector  at  Montgomery,  Alab 

6435.  Violating  or  permitting  child  to  violate  child-1 
law. — Any  person,  firm,  or  corporation  who  violates  ai 
the  provisions  of  this  chapter,  or  who  knowingly  permits 
child  to  be  employed  or  detained  in,  or  be  in  or  about  his,  1 
or  its  mills,  factory,  or  manufacturing  establishments,  con 
to  the  provisions  of  this  chapter,  shall  be  guilty  of  a  dg 
meanor,  and  on  conviction  shall  be  punished  by  a  fine  o 
less  than  fifty  dollars  nor  more  than  one  hundred  dollar 
each  offense. 

6436.  Violating  law  or  refusing  to  obey  order  of  insp< 
penalty  for  first  and  second  convictions.— Any  person,  fir 
corporation,  who  violates  any  of  the  provisions  of  this  chs 
or  who  employs  any  child,  or  knowingly  permits  any  chi 
be  employed,  or  to  work  in  or  about,  or  be  detained  in  or 
or  about  any  mill,  factory,  or  manufacturing  establish 
contrary  to  law,  or  who  fails  or  refuses  to  obey  promptly  < 
lawful  order  or  direction  given  by  the  inspector  under  this 
must  on  conviction  be  fined  not  less  than  fifty  dollars  nor 
than  one  hundred  dollars,  and  upon  a  second  convictioi 
any  violation  of  this  law,  must  be  fined  not  less  than  one 
dred  nor  more  than  five  hundred  dollars,  and  if  a  natura 
son  be  sentenced  to  hard  labor  for  not  more  than  six  monl 

6437.  False  affidavit;  perjury. — Any  person,  who  know 
makes  any  false  affidavit,  when  an  affidavit  is  required  i 
this  chapter,  is  guilty  of  perjury. 

6438.  Inspector  of  mills,  factories,  etc.,  duties  of.- 
inspector  of  jails  and  almshouses  is  charged  with  the  dr 
Inspecting  all  mills,  factories,  and  manufacturing  esta 
tnents  wherein  women  and  children  work,  and  he  must  in 
every  such  mill,  factory,  or  manufacturing  establishme 
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least  four  times  a  year  if  practicable,  without  notice  of  his  pur- 
pose to  do  so.  He  shall  thoroughly  inspect  such  manufacturing 
establishments,  and  ascertain  their  sanitary  condition,  and 
whether  a  good  supply  of  fresh  drinking  water  and  fresh  air 
and  suitable  water  closets  for  the  women  and  girls  are  pro- 
vided, separate  and  apart  from  those  for  the  use  of  boys  and 
men,  and  particularly  the  ages  and  conditions  of  the  children 
employed,  at  work  in,  or  detained  therein;  and  shall  carefully 
examine  all  affidavits  filed  in  the  probate  office  under  this  law 
and  in  connection  therewith,  the  children  named  therein,  and 
all  other  matters  concerning  the  operation  and  condition  of  the 
manufacturing  establishments  in  which  children  work  or  are 
detained,  or  make  written  orders  requiring  correction  of  any 
defects  in  or  about  the  mill  or  manufacturing  establishment. 

6439.  Inspector  reports  to  governor. — The  inspector  shall  Au*  ». 
make  written  report  to  the  governor  of  every  examination  of  757,  $7. 
every  manufacturing  establishment  inspected  by  him,  and  note 
even-  refusal  or  failure  to  comply  with  or  observe  the  law,  in 

any  respect,  which  reports  must  be  published  annually. 

6440.  Inspector  removes  child  from  mill,  etc.— It  shall  be  the  i*>.,*8. 
duty  of  the  inspector  to  remove  from  any  mill,  factory,  or  man- 
ufacturing establishment,  any  child  found  working  or  detained 
therein  contrary  to  law,  and  to  remove  therefrom  any  child 

who  is  afflicted  with  any  infectious,  contagious,  or  communi- 
cable disease.  The  judgment  of  the  inspector  as  to  the  removal 
of  any  child  shall  be  final  and  conclusive. 

6441.  Prosecutions  instituted  against  owners  of  mills,  fac-  ">..*<>. 
tories,  etc. — It  shall  be  the  duty  of  the  inspector  to  institute 
prosecutions  against  the  owners,  operators,  managers,  and 
superintendents  of  any  such  mill,  factory,  or  manufacturing 
establishment  for  every  violation  of  law1  that  they  may  dis- 
cover, and  to  furnish  to  the  solicitor  of  the  circuit  or*  county 

the  names  and  addresses  of  all  necessary  witnesses. 

6442.  Inspector  shall  have  access  to  mills,  factories,  etc. —  ib..$io. 
The  inspector  shall  have  free  access  at  any  time,  to  any  mill, 
factory,  or  manufacturing  establishment  wherein  women  and 
children  work,  or  are  detained,  and  no  person  shall  refuse  to 
allow  the  inspector  to  have  free  access  to  a  manufacturing 
establishment  and  every  part  thereof. 

6443.  Hindering,  obstructing,  or  misleading  inspector. — No  n>. 
person  shall  hinder  or  obstruct  the  inspector  in  inspection,  or 
make  any  false  or  misleading  statement  to  the  inspector  about 
the  establishment,  its  operation,  or  condition,  or  about  any 
person  working  or  detained  therein. 

6444.  Copy  of  law  posted  at  office  of  mill,  factory,  etc. — All  it>. 
persons  must  have  a  plainly  printed  copy  of  the  child-labor 
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law  posted  up  in  the  office  and  in  every  room  in  which  any  ] 
son  works  in  the  mill,  factory,  or  manufacturing  establishm 

6445.  Penalty  for  violating  three  preceding  sections. — i 
person  violating  the  three  preceding  sections,  must,  on  con 
tion,  be  fined  not  less  than  one  hundred  nor  more  than 
hundred  dollars,  and  on  subsequent  conviction  be  fined  not 
than  five  hundred  dollars,  and  may  be  sentenced  to  hard  la 
for  not  more  than  one  year. 

•6446.  Disobeying  orders  as  to  removal  of  children. — i 
owner  or  manager  of  a  mill,  factory,  or  manufacturing  esi 
lishment  whb  disobeys  any  order  of  the  inspector*,  removii 
child  from  the  mill,  factory,  or  manufacturing  establishm^ 
or  who  permits  any  child  who  has  been  removed  by  the  ins] 
tor  to  return  to  work  therein,  or  to  be  in  or  about  the  i 
factory,  or  manufacturing  establishment  without  the  wril 
permission  of  the  inspector,  must,  on  conviction,  be  fined 
less  than  fifty  dollars,  nor  more  than  one  hundred  dollars. 

6447.  Clerk  of  inspector;  salary  of.— The  inspector  of  j 
and  almshouses  is  authorized  to  employ  a  competent  cl 
with  the  approval  of  the  governor,  who  shall  be  authorize 
perform  the  same  duties  as  by  law  the  inspector  is  authori 
to  perform,  and  shall  have  and  exercise  the  same  powers  ui 
the  direction  of  the  inspector  as  the  inspector  has  by  law.  ' 
annual  salary  of  the  clerk  of  the  inspector  shall  be  eighl 
hundred  dollars,  payable  monthly  out  of  the  state  treasur 
clerks  in  the  other  departments  are  paid. 

6448.  Limitation  of  law  to  certain  manufactories. — 1 

chapter  shall  apply  only  to  manufacturing  establishm* 
engaged  in  manufacturing  or  working  in  cotton,  wool,  cloth 
tobacco,  printing  and  binding,  glass,  or  other  kind  of  \* 
that  is  injurious  to  health  when  carried  on  indoors. 

6449.  Traveling  expenses  of  inspector  and  clerk;  reimbu 
ment  of. — The  inspector  and  the  clerk  of  the  inspector,  w 
traveling  in  the  performance  of  their  duties  hereunder,  shal 
reimbursed  their  actual  traveling  expenses  when  approvec 
the  Governor,  to  be  paid  on  the  warrant  of  the  state  audito 
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6459*  Punishment. 
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6462.  Obstructing  officers. 

6463.  Suspending    proceedings, 

6464.  Confessions,   admissions,   etc. 

6465.  When   child   may  be  commit- 
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6450.  Juvenile  delinquent  children  defined — Any  child  m«.  a, 
under  fourteen  years  of  age  who  violates  any  law  of  this  state,  JJj^ 
or  ordinance  of  any  municipality  of  this  state;  or  who  is  incor- 
rigible; or  who  knowingly  associates  with  thieves,  gamblers-. 
chores,  or  vicious  or  immoral  persons;  or  who  is  growing  up 
in  idleness  or  crime;  or  knowingly  visits  or  enters  a  house  of 
ill-fame;  or  who  knowingly  visits  or  patronizes  any  policy 
shop,  bucket  shop,  pool  room,  billiard  roomf  bar  room,  or  club 
room,  where  liquors  are  sold;  or  where  any  gaming  table,  or 
derice  for  gambling  is  or  is  operated,  or  who  loiters  about  any 
such  places;  or  who  habitually  smokes  cigarettes;  or  who 
wanders  about  the  streets  at  night  without  being  on  any  lawful 
business;  or  who  habitually  wanders  about  any  railroad  yard 
or  tracks;  or  jumps  or  hooks  on  to  any  moving  engine  or  car; 
0!  tin  lawfully  enters  any  engine  or  car,  or  habitually  uses  vile, 
obscene,  profane,  or  indecent  language,  or  is  found  in  posses- 
rion  of  any  indecent  or  lascivious  hook,  picture,  print,  card,  or 
paper;  or  in  possession  of  any  pistol,  dirk,  bowie  knife,  or 
knife  of  like  kind,  or  of  brass  kn  neks;  or  is  guilty  of  immoral 
conduct  in  any  public  place  or  in  or  about  any  schoolhouse, 
shall  be  deemed  a  juvenile  delinquent  person,  and  shall  be  pro- 
ceeded against  as  such,  in  the  manner  hereinafter  provided,* 
I*  s&)  an  ACT.  (H,  ii, 

*Tu  rvpaal  an  Act  entitled  "As  Act  to  define  who  arc  delinquent  children  ami 

la   provide   for    their    arrest,    cure    and    reformation,    approved    March     t2, 
,'*  and  all  nets  amendatory  thereof. 

ttactioa  1.  Be  it  enacted  by  the  Legislature  of  Alabama:  That  an  Ad 
entitled  an  Act  to  define  who  are  delinquent  children,  and  to  provide  for  their 
irrut.  care  and  reformation,  approved  March  12*  1^07.  and  all  ;ir»(s  nmenda- 
tarj  tlii»reto,  be  and  the  same  are  hereby  repealed. 

Approved   November  S3,  1907- 

Official;  FRANK  X,  J7TLIAN. 

Secretary  of  State. 

6461.  Courts  having  jurisdiction  of  juvenile  delinquents,—  hmH 
Bm  chancery  court  or  any  court  having  equity  powers  and 
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jurisdiction,  shall  have  jurisdiction  of  all  proceedings  aj 
any  juvenile  delinquent  under  this  article,  except  in  cities 
ing  police  courts,  with  the  power  to  try  misdemeanants  ag 
the  laws  of  Alabama,  then  in  such  cities  such  police  courts 
have  concurrent  jurisdiction  of  all  proceedings  under 
chapter  with  the  chancery  court;  but  the  courts  named  ii 
section  shall  not  have  jurisdiction  of  or  over  boys  charged 
any  assault  upon  a  girl  or  woman,  who  shall  be  proc< 
against  and  tried  as  otherwise  prescribed  by  law.  In  cor 
'  having  no  police  court  with  the  power  to  try  misdemear 
and  no  chancellor  living  in  the  county,  and  having  a  court 
cising  equity  jurisdiction,  the  judge  of  such  equity  court 
have  exclusive  jurisdiction  to  hear  and  determine  all 
plaints  under  this  chapter.  In  counties  having  no  police 
nor  court  with  equity  powers  and  no  chancellor  living  th< 
the  register  in  chancery  during  vacation  may  hear  and  ( 
mine  all  complaints  made  under  this  chapter,  and  shall  i 
diately  report  his  action  to  the  chancellor  for  his  consider 
and  determination,  which  shall  have  the  same  force  and  < 
as  though  the  chancellor  had  heard  the  complaint  in  the 
instance. 

MM  3  6452.  Summons  issued  to  child  and  parent. — Wheneve 
iot,p.  charge  is  filed  in  a  court  having  jurisdiction  of  offenses  ag 
^  *6,  this  chapter  the  clerk  of  the  court  shall  issue  thereon  a 
mons  commanding  and  requiring  the  child  named  in  the  cl 
or  complaint  to  be  and  appear  in  the  court  at  an  hour  nan 
the  summons.  The  person  making  the  charge  or  comj 
must  also  name  the  father,  or  mother,  or  guardian  of  the  < 
and  the  person  having  the  custody  or  control  thereof,  who 
also  be  summoned  to  appear  at  the  trial  of  the  complaint. 

tlPi^3  6453.  Juvenile  courts,  practice  and  rules  of. — The  cha] 
Mi  e.  court,  equity  courts,  and  such  police  courts  as  have  jurisdi 
conferred  upon  them  by  this  chapter,  shall  have  a  "ju\ 
docket,"  whereon  shall  be  entered  all  cases  against  ju\ 
delinquents,  and  a  separate  minute  book  of  all  orders 
decrees  entered  or  passed  in  cases  of  juvenile  delinqi 
The  trial  of  all  charges  against  juvenile  delinquents  sh* 
held  at  a  different  time  from  the  hearing  of  other  causes  ii 
courts,  and  no  person  shall  be  admitted  to  hear  the  trial  o 
juvenile  delinquent  except  the  officers  of  the  court,  atto 
engaged  in  the  trial,  and  the  parents  of  and  guardia 
the  child,  or  persons  having  the  custody  or  control  of  the  < 
and  shall  be  so  conducted  as  to  disarm  the  child's  fear 
win  its  respect  and  confidence.  The  court  shall  so  condu< 
trial  without  any  form  or  ceremony  as  to  elicit  the  true 
~       of  mind  and  morals  of  the  child,  and  its  surroundings  and 
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nations,  and  determine  what  is  best  for  the  welfare  of  the  child 
and  render  judgment  accordingly. 

6454.  Prosecuting  attorneys  in  such  courts.— The  court  mav  «"■ *- 

require  the  county  solicitor  to  appear  m  any  cause  and  prose-  xw,  $v 
cute  the  proceedings  or  charge  in  the  name  of  the  state,  and,  if 
IWieaeoary,  shall  appoint  an  attorney  to  represent  the  child, 

6455.  Probation  officers,  duties  of, — The  courts  having  juris-  <l»**»- 
diction    of    proceedings    against    juvenile    delinquents    shall 
appoint  probation  officers,  who  most  be  of  good  moral  charac- 
ter, intelligent,  of  blameless  lives,  and  in  sympathy  with  the 

aim  and  purpose  of  the  article;  who,  under  the  orders  of  the 
court,  shall  have  the  oversight  and  care  of  such  juvenile 
delinquents  as  may  be  committed  to  their  charge  or  supervi- 
sion, and  they  shall  bring  charges  against  juvenile  delinquents 
who  violate  any  provision  nf  this  article  and  against  any  per- 
80tS  who  aids  or  encourages  any  juvenile  delinquents  in  vio- 
lating the  law  or  who  advises  them  thereto. 

6456.  Commitment  of  juvenile  delinquents,— If  the  child  ifc.t* 
have  a  home,  it  must  be  preferred,  unless  the  character  or  eon- 
dilinn  of  the  parents,  guardian,  or  person  having  control  of  the 
home  of  the  child  is  such  as  to  forbid  the  keeping  of  the  child 

in  that  borne;  and  in  this  case,  the  court  may  commit  the  child 
tn  the  custody  of  some  suitable  person  or  home,  and  if  the 
parents  of  the  child  have  the  ability,  they  must  he  required  to 
provide  for  the  support  of  the  child  under  the  orders  of  the 
court  or  if  the  child  have  an  estate  in  the  hands  of  a  guardian, 
the  guardian  must  be  required  to  pay  for  its  support  80  long  as 
there  are  funds  of  the  child  in  possession  or  control  of  the 
guardian.  If  the  child  have  neither  parents  who  are  liable  to 
provide  for  it  nor  estate  sufficient  for  its  maintenance,  then  the 
rhild  must  he  committed  to  any  home  or  school  or  reformatory 
In  this  state  that  will  receive  and  maintain  the  child.  If  the 
child  is  not  committed  to  a  home,  school,  or  reformatory  main 
tamed  by  the  state  or  county,  the  court  of  county  commission- 
er hoard  of  revenue  of  the  county  of  the  residence  of  the 
child  shall  he  required  by  the  court  to  pay  for  its  reasonable 
and  proper  support  until  the  ehild  is  adjudged  by  tinj  CouH  to 
i**  ahlc  to  make  its  own  living. 

6457.  Compensation  of  probation  officers. — Whenever  proba-  ib^j*. 
tinn  officers  are  appointed  by  the  judge  of  a  police  court, 
municipal  authorities  shall  pay  the  officers  a  reasonable  salary, 

to  lie  agreed  on  by  the  judge  of  the  police  court  and  the  munic- 
ipal authorities.  When  the  probation  officers  are  appointed 
hy  the  chancellor  or  judge  of  a  court  having  equity  jurisdic- 
tion, the  commissioners'  court  or  board  of  revenue  of  the 
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county  must  pay  the  officers  a  reasonable  salary,  to  be  fix€ 
agreement  with  the  chancellor  or  judge. 

6458.  Imprisonment  in  certain  cases  denied. — Whene\ 
child  under  fourteen  years  of  age  is  arrested,  charged  witl 
violation  of  law,  state  or  municipal,  the  child  must  not  b< 
prisoned,  but  shall  forthwith  be  taken  before  the  proper  c 
cellor,  judge,  or  register  for  procedure  under  this  article, 
any  child  under  fourteen  years  of  age  is  brought  before 
court  or  judge  or  justice  of  the  peace,  he  shall  immedii 
inquire  as  to  the  age  of  the  child,  and  if  found  to  be  under  J 
teen,  or  if  the  judge  or  justice  be  in  doubt  as  to  whethe] 
child  is  fourteen  years  old,  the  child  shall  not  be  tried  or  e: 
ined  on  the  charge,  but  must  forthwith  be  sent,  together 
a  copy  of  the  charge,  before  the  proper  judicial  officer  pro? 
by  this  article. 

6459.  Punishment  for  wrongful  imprisonment  of  childr* 
Any  judge  or  justice  who  commits  to  prison  or  jail,  of 
kind,  any  child  contrary  to  the  provisions  of  this  article, 
be  guilty  of  a  high  misdemeanor;  any  officer  or  person 
imprisons  or  locks  up  a  child  contrary  to  the  provisions  of 
article,  must,  on  conviction  thereof,  be  fined  not  less  thai 
nor  more  than  one  hundred  dollars,  and  may  be  sentenc* 
hard  labor  for  not  less  than  one  month  nor  more  thai 
months. 

6460.  Causing  delinquency  of  children;  crime;  punish: 
for. — Any  person  who,  by  any  act  or  word,  encourages, 
tributes  to,  or  causes  the  delinquency  of  any  child  under  i 
teen  years,  must,  on  conviction,  be  fined  not  less  than  fifty 
lars,  and  may,  also,  be  sentenced  to  hard  labor  for  not  less 
one  month  nor  more  than  six  months. 

6461.  Disobeying  orders  of  courts;  punishment  fore- 
person who  knowingly  disregards  or  fails  to  obey  any  c 
made  by  a  chancellor,  judge,  or  register  under  the  provi: 
of  this  article,  must,  on  conviction  thereof,  be  fined  not 
than  fifty  dollars,  and  may  be  sentenced  to  hard  labor  f o 
less  than  one  month  nor  more  than  six  months. 

6462.  Obstructing  officers  in  performance  of  duties.— 
person  who  knowingly  interferes  with  or  opposes  or  obst 
any  probation  officer  in  the  performance  of  his  duties  v 
this  article,  or  who  knowingly  makes  any  false  stateme: 
him  about  any  matter  or  person  about  which  he  is  enquiri 
the  discharge  of  his  duty,  must,  on  conviction  thereof,  be 
fenced  to  hard  labor  for  not  less  than  one  month  nor  more 

ix  months;  and  shall  also  be  guilty  of  a  contempt  of  com 

6463.  Suspending  proceedings  and  remitting  child  to  < 
courts  where  indicted. — Whenever  it  appears  to  any  court 
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a  child  under  fourteen  years  of  age  stands  indicted  or  charged 
in  an  affidavit  for  the  violation  of  law,  the  judge  must  imme- 
diately enquire  as  to  the  age  of  the  child,  and  if  found  to  be 
under  fourteen  years  old,  or  if  the  court  is  in  doubt  as  to  the 
age  of  the  child,  it  must  give  the  child  the  benefit  of  the  doubt 
and  enter  an  order  on  the  minutes  of  the  court  suspending  all 
proceedings  against  the  child  under  the  indictment  or  affidavit, 
and  order  that  a  copy  of  the  indictment  or  affidavit  and  the 
child  be  delivered  to  the  court  having  jurisdiction  of  proceed- 
ings under  this  article,  and  upon  receipt  of  such  copy  of  indict 
went  or  affidavit,  the  court  having  jurisdiction  of  proceedings 
against  juvenile  delinquents  must  take  jurisdiction  under  this 
article,  and  if  at  any  time  the  court  is  convinced  that  the  child 
cannot  be  reformed  and  brought  to  lead  a  correct  life,  then  the 
court  shall  order  the  child  returned  to  the  court  in  which  the 
indictment  or  affidavit  is  pending,  whereupon  the  court  must 
pnreed  as  if  no  suspension  had  been  entered  in  the  criminal 
6MH*. 

6464.  Confessions,  admissions,  etc.,  of  children  not  admis- M"- "< 
sible  as  evidence  against  them* — The  statements,  declarations,  m^%. 
confessions,  or  admissions  of  any  kind,  made  by  a  child  under 
fourteen  years  of  age,  to  any  person,  officer,  or  the  court;  or 

the  manner  or  demeanor  or  silence  of  such  child,  when  ques- 
tioned or  accused,  or  any  statement  made  by  any  person, 
officer,  or  the  court,  shall  never  be  legal  or  competent  evidence 
almost  the  child  in  any  court  or  proceedings  whatever,  nor 
shall  the  same  ever  be  admitted  by  any  court  in  any  proceed- 
ing against  the  child. 

6465.  When  child  may  be  committed  to  jail. — Whenever  a 
child  is  arrested  in  the  night  time,  charged  with  a  felony,  the 
uffiecr  arresting  him  may  commit  Mm  to  jail  till  the  next  mdrn- 
ing,  when  he  must  be  brought  before  a  judicial  officer  having 
jorbdietion  of  offenses  of  delinquent  children,  and  if  at  any 
time  in  any  case  the  court  having  such  jurisdiction  deems  it 
junt  and  right  to  commit  the  child  to  jail  for  safe  keeping  till  a 
proper  home  can  be  found  for  the  child,  he  mav  so  commit  the 

child. 


CROSS    REFERENCES. 


CmUJBEN,  JUVENILE  DELINQUENTS  {Criminal  Code) .  .fi45u-i>-K»5 

CHOKING  HOESE  (Criminal  Code) . .  6239 

1  IK  ACTION  (Civil  Code) 4958-5161,  3189-3192,  5160,  5171,  5173 

(Civil  Code) * 3613-3610,  3622,  3625,  3626,  4163 


382  CIGARETTES— COAL  OIL. 


CHAPTER  186. 

CIGARETTES.     6466. 

6466.  (5336)  Selling  cigarettes  to  minors;  jurisdictic 
justices. — Any  person  who  sells,  barters,  exchanges,  or  \ 
to  any  minor,  any  cigarettes,  or  cigarette  tobacco,  or  ciga 
paper,  or  any  substitute  for  either  of  them,  must,  on  convic 
be  fined  not  less  than  ten  nor  more  than  fifty  dollars,  and 
also  be  imprisoned  in  the  county  jail,  or  sentenced  to 
labor  for  the  county,  for  not  more  than  thirty  days;  and 
tices  of  the  peace  and  notaries  public  with  the  powers  ol 
tices  of  the  peace,  have  jurisdiction  of  such  offense  concu 
with  that  of  the  county  court. 

(Dec.  11,  1890,  p.  201.) 

CROSS    REFERENCES. 


CIGARETTES  (Political  Code)  

' '         (Criminal    Code) 

CIBOUIT    (Political   Code)    

CIRCUIT  COURTS  (Civil  Code)    322! 

' '  (Criminal    Code)    

CIRCUIT  COURT  CLERK  (Political  Code)   332,  335 

(Civil  Code)    326! 

CIRCUIT  JUDGE   (Civil  Code)    325^ 

CIRCUS  (Political  Code)    

CITIES   (Political  Code)    104( 

CITIZEN  (Civil  Code)    

CITIZEN  SOLDIERY  (Political  Code)   929- 

CIT*  COURT  CLERK  (Political  Code) 335 

(Civil  Code)    

CITY  COURTS  (Civil  Code)   329< 

1 1  (Criminal    Code)     

CIVIL  LAW  (Civil  Code)    

CLAIM  SUITS   (Civil  Code)    603< 

CLAIMS  OP  EXEMPTIONS  (Civil  Code 416* 

CLERGYMAN   (Civil  Code)    4881 

CLERKS  OP  CIRCUIT  COX7RT  (Civil  Code)    3269  < 

CLERKS  OF  COURT  (Criminal  Code)    7797,  7798 

CLERKS  OF  MUNICIPALITIES  (Politicals  Code)    119< 

CLERKS  OF  SUPREME  CQURT  (Civil  Code)    598v 

CLOCKS  (Political  Code)    

CLOUD  ON  TITLE  (Civil  Code)   5445 

COAL  (Political  Code)    '. .  . 

COAL  MINES,  INSPECTION  OP  (Political  Code)    991 

COAL  OIL  (Political  Code)    


COCK  FIGHTING— COMPANY. 


CHAPTER  187. 

CUCK-FiUHTINU.     0467,  6468. 

n>\.  Bscfeftfc 

6467,  Keeping  eoekpit;    cock    fight-   I       6468.  Jn.Ht.ipe  of  pa>mv.  has  jurisdic* 
ing.  tif>D. 

6467.  (4420)  Keeping  cockpit;  cock  fighting. — Any  person 
who  keeps  a  cockpit,  or  who  in  any  public  place  fights  cocks, 
must,  on  conviction,  be  fined  not  less  than  twenty  nur  more 
Oral  fifty  dollars. 

(IWj.  18,  189 L,  p.  1158.il.)  A  place  where  seventy-five  or  one  hundred 
t*Fiotw  assemble  in  the  woods  half  a  mite  from  public  road  for  the  purpose 
■if  fighting  cock»T  la  made  a  public  place  within  the  meaning  of  the  statute, — 

Fuuimu  T.  State,   115   A  hi.   106   (22  So,  593). 

6468.  (4426)  Justice  of  peace  has  jurisdiction.^Juatiees  of 
tb*1  peace  have  jurisdiction  of  the  offense  defined  in  the  preced- 
ing swt  ion. 

to,  is,  im,  p.  m*.  s*j.> 


CROSS    REFERENCES. 


COCK  FT0HTENG  (Criminal  Code) , *■-.*■ ...  JUhT.  mm 

CODE  (Political  Code) <,.  ,1-Kl,  JBM.  2MMI 

COLLATERAL  KIN  (Civil  Code)    , , 3?SA 

COLLATERAL  SECURIETTES;   FLEDGES   (Civil  Cofo]    ... . .  ,330J-»33Q5 

COLLECTOR  {Political  Code) .  ,r.  +  . .S160-22f# 

COLOR    (Civil    foda) o4*7,  HS8 

COLOR  OF  TITLE  (Civil  Code) , 2830%  3850 

COMBINES.  TRUSTS,  AND  MONOPOLIES  (Criaiiiw]  Code)    T57&-7SS2 

COMMERCE  AND  TRADE   (Civil  Code)    .  >>144-5157.  IWOl-ori,    *287- 
y.X,,    Mm*-itV2r>,   Wui-rwu,   riloO— ^lSS,  4543™4£96,   5162-5174,  r,-*7:i- 

5513,  6671-0673,  3730-375$,  f»13MH42 

COMMERCE  AND  TRADE   (Political  Code) 242B-£4aU 

COMMERCIAL  AGENCY   (Political  Code)    , 230J 

COMMERCIAL   FERTILIZERS    (Political  t  Vide)     , 324-     49 

COMMER*  IAL  LAW    (Civil    (Wiv    495^-jniSt.  51*3 

COMMISSIONER  OF  AGRICULTURE   ( Polilieul  <  'odo)    II-     23J 

COMMISSIONER  OF  DEEDS   (Political   <  ode)    .      .    .  t*s 

COMMISSIONER  OF  INSURANCE    (Civil    Code)     -1:H:>      - 

COMMISSIONERS'   COURTS  {<  -ivil  <  'ode) . .38im~3$tf 

COMMISSIONS  (Political  Code)    , ,    ,  U70,   1471,    1474 

COMMON  CARRIER    (Civil   Code)    ... , . ... , ... .T|7:v--.<.  ;  i 

COMMON  CARRIERS  AS  WAREHOUSEMEN   (Civil  Code)    . ...    .  fif  &ft-fit4£ 

COMMUTATIONS    (Criminal    Code) .7310-7516.   7«5:t.  Tfl54 

COMFAKT   (Political  Code)    . g<jQ0 
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COMPLAINT   (Criminal  Code)    

(Civil    Code)     532 

COMPOSITION    (Civil    Code)    

COMPOUNDERS  AND  RECTIFIERS  (Political  Code) 

COMPOUNDING  FELONY   (Criminal  Code)    

COMPROMISE  (Political  Code)    

(Civil  Code)    2602-2604,  439 

CONCERT  (Political  Code) 


CHAPTER  188. 

COMPOUNDING    FELONY.     6469. 

6469.  (4427)  (4006)  (4149)  (3587,3588)  (46,47)  Compc 
ing  felony. — Any  person  who,  having  knowledge  of  the 
mission  of  a  felony,  takes,  receives,  or  agrees  to  take  or  re 
from  another,  any  money,  property,  or  other  thing  of  vah 
compound  or  conceal  such  felony,  or  to  abstain  from  any 
ecution  therefor,  must,  on  conviction,  be  fined  not  more 
one  thousand  dollars,  and  may  also  be  imprisoned  in  the  cc 
jail,  or  sentenced  to  hard  labor  for  the  county,  for  not 
than  twelve  months.     A  prosecution  and  conviction  ma 
had  under«this  section,  although  the  person  guilty  of  the 
inal  offense  has  not  been  tried.     (Form  35  [29] .) 

,  (Aikin's  Digest,  p.  107,  §40.)  Where  the  only  consideration  fc 
execution  of  a  deed  was  the  dismissal  of  a  criminal  prosecution  againsl 
plainant's  husband,  it  is  the  compounding  of  a  felony  within  tjje  mean 
the  statute.— Treadwell  v.  Torbert,  119  Ala.  279  (24  So.  54).  Comprom 
a  criminal  prosecution  is  illegal,  but  it  is  not  the  case  with  a  civil  i 
Dunkin  v.  Hodge,  46  Ala.  523.  Code  form  of  indictment  sufficient. — 1 
case,  97  Ala.  72  (11  So.  901). 


CROSS    REFERENCES. 


CONDEMNATION  BY  MUNICIPALITIES  (Political  Code) 143! 

CONDEMNATION  OF  LANDS  FOB  PUBLIC  USES  (Civil  Code) . .  .386 

CONDITIONAL  SALES  (Civil  Code)   3393-3395,  3781 

CONFEDERATE  MONUMENT  COMMISSION  (Political  Code)  ....1031 

CONFESSION  OF  JUDGMENT  (Criminal  Code  6251,  6240,  763: 

(Civil  Code)    4295,  5752 

CONGRESS  (Political  Code)   99,  100,  331,  338,  43! 

CONGRESSIONAL  DISTRICTS  (Political  Code)  9S 

CONSERVATORS  OF  THE  PEACE  (Civil  Code 3331,  541C 

CONSIDERATION  (Civil  Code)   396C 

CONSOLIDATION  (Civil  Code)    

CONSOLIDATING  CORPORATIONS  (Civil  Code)    350 

CONSOLIDATING  MUNICIPALITIES    (Political  Code)   112 


CONSPIRACY.  335 


CHAPTER  189. 

CONSPIRACY.     647G-B472. 


6170.  Cobb  pi  racy  to  commit  felony, 
&471*  Conspiracy   to   commit   misde- 
meanor 


Sectiou, 

6472.  Conspiracy  formed  in  this 
state  to  commit  crime  else- 
where indictable  here. 


6470,  (4428)  (4007)  (4152)  (3591)  (50)  Conspiracy  to  com- 
mit felony, — Any  two  or  more  persona,  conspiring  together  to 
commit  a  felony,  must  each,  on  conviction,  be  fined  not  more 
than  one  thousand  dollars,  and  may  also  be  imprisoned  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county,  for  not 
more  than  six  months,     (Form  36  [30].) 

(Clay's  Digest,  pp.  430,  431,  §   §   23  and  24.)     Conspiracy  to  unlawfully 
a  corn  crib  containing  com. — Thomas  v.  State,  116  Ala,  461  (22  So.  660), 


6471.  (4429)  (4008)  (4153)  (3592)  (51)  Conspiracy  to  com- 
mit misdemeanor. — Any  two  or  more  persons,  conspiring 
together  to  commit  a  misdemeanor,  must  each,  on  conviction, 
be  fined  not  more  than  five  hundred  dollars,  and  may  also  be 
imprisoned  in  the  county  jail  or  sentenced  to  hard  labor  for  the 
county  for  not  more  than  three  months.     (Form  36  [30] .) 

Conspiracy  to  whip  a  third  person,  declarations  of  conspirators  after  com 
nusiiot)  of  offense  not  admissible. — Everage  v.  State,  113  Ala,  102  (21  So.  404). 
Conspiracy  defined* — Murphy's  case,  6  Ala.  763.  Unlawful  agreement  is  gist 
af  offense,  though  nothing  bo  done.— Ca wood 's  case*  2  Stew.  360.  To  seduce 
t  virtuous  female. — Murphy's  case,  6  Ala,  765,  Agreement  between  a  man 
tmd  woman  to  commit  adultery  is  not  a  conspiracy. — Miles 's  case,  53  Ala,  300, 
To  commit  misdemeanor  is  not  merged  into  the  offense*  but  indictment  may 
be  framed  to  convict  of  either, — Murphy's  case,  6  Ala.  765.  May  be  proved 
circumstantially  without  positive  agreement  or  meeting  of  conspirators. — Joan- 
na's ease,  29  Ala.  62;  Scott's  case,  30  Ata.  503;  Marler's  case,  67  Ala.  66. 
Established  by  testimony  of  accomplice,  if  his  statement  connecting  defendant 
nth  the  offense  is  corroborated.— Ma  rlcr 'a  ease,  67  Ala.  66.  What  said  and 
don*  by  one  in  presence  of  others*  while  committing  the  offense*  admissible 
igfrinst  all— Smith's  case,  52  Ala,  407,  Motion  in  arrest  of  judgment  allowable 
to  on*  or  more,  in  absence  of  others. — Covington  *s  case,  4  Ata,  603.  The  con- 
trary is  a  complete  offense  within  itself,  and  no  act  in  consummation  thereof 
i*  necessary. — Thompson's  case,  106  Ala.  67  (17  So,  412),  A  conspiracy  in  this 
nate  to  commit  a  felony  in  another  state  is  indictable. — Thompson's  case, 
106  Ala,  67  (17  So,  412).  Indictment  charging  that  defendants  conspired 
together  to  unlawfully  take  a  thousand  dollars  in  money,  the  property  r>t 
J.  H*,  from  bis  persoa.  and  against  his  will,  by  violence  to  his  person*  or  by 
potting  him  in  fear,  as  to  unwillingly  part  with  it/'  is  sufficient. — lb.  When 
declaration  and  conduct  of  one  evidence  against  others. — MeAnnnlly's  case, 
74  A 1*.  9;  Williams's  case.  SI  Ala.  1  (1  So.  179);  Amos 's  rase,  83  Ala  1  (3 
8«.  749);  Johnson's  case,  37  Ala.  39  (6  So.  400);  Martin's  case,  89  Ala.  ItS 
{I8q.  23);  Gibson's  case,  89  Ala.  131  (8  So.  98);  Tanner's  rase,  92  Ala.  1 
9  Bo.  $13);  Tally's  case,  102  Ala.  25  (15  So,  722),  Liability  of  each  for 
UU  of  other*. — Pierson's  ease,  99  Ala.  148  (13  So.  550);  Ex  parte  Bonner.  100 
Ala    114  (14  So,  648);  Ex  parte  Tally,  102  Ala,  25   (15  So.   722),     Conspiracy 
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must  be  established  before  responsibility  ensues. — Turner's  ease,  9 
57  (12  So.  54);  Bonner's  case,  100  Ala.  114  (14  So.  648).  Positive  oi 
proof  not  necessary  to  establish. — Martin's  case,  89  Ala.  115  (8  So.  23 
son's  case,  89  Ala.  121  (8  So.  98);  Tanner's  case,  92  Ala.  1  (9  So.  613); 
case,  94  Ala.  19  (10  So.  606);  Elmore's  case,  110  Ala.  63  (20  So.  323). 

6472.  (4430)  Conspiracy  formed  in  this  state  to  cc 
crime  elsewhere  indictable  here. — A  conspiracy  formed  i 
state  to  do  an  act  beyond  the  state,  which,  if  done  in  this 
would  be  a  criminal  offense,  is  indictable  and  pnnishal 
this  state  in  all  respects  as  if  such  conspiracy  had  been 
such  act  in  this  state. 

Thompson's  case,  106  Ala.  67  (17  So.  512). 


CROSS  REFERENCES. 


CONSPIRACY  (Criminal  Code)   6219,  6220,  6310,  6470-6472,  738? 

CONSTABLES  (Civil  Code)    332 

CONSTITUTION  (Political  Code)    436-438,  39 

CONSTITUTION  OF  UNITED  STATES,  see  Political  Code,  pp.  14&-2K 
CONSTITUTION  OF  STATE   1876  and  1901,  see  Criminal  Code,  Pn 

limlnary  Matter. 

CONSTRUCTION  (Political  Code) 

(Civil  Code)    . : .  .339 

CONSUMPTIVES  CARED  FOB  (Political  Code)  77 

CONTAGIOUS  DISEASES  (Health  and  Quarantine)  (Political  Code). 68 

CONTESTED  ELECTIONS  (Elections)  (Political  Code)  45 

CONTEMPTS  (Civil  Code)   463 

"         (Criminal  Code) 6993,  6995,  7032,  703J 

CONTINGENT  FUND  (Political  Code)   .601 

CONTINGENT  REMAINDER   (Civil  Code)    339 

CONTINUANCES  (Civil  Code)   

CONTRACT   OF  EMPLOYMENT,  VIOLATIONS   OF   (Criminal  Code 

684 

CONTRACTOR  (Civil  Code) 475 

CONTRACTS  TO  CONVEY  LAND  (Civil  Code)   344 


CHAPTER  190. 

CONTRACTS.    0478-6478. 


Section. 


6473.  Future     contract     prohibited, 

penalty  for. 

6474.  Future  contracts  made  in  an- 

other state,  penalty  for. 

6476.  Carrying  on  business  of  deal- 
ing in  futures;  penalty  for. 

6476.  Witnesses,  evidence,  prima 
facie  of  guilt. 


Section. 

6477.  Office    or    place    of    b 

where  information  o 
tuating  prices  is  pot 
published,  prima  fac 
dence  of  guilt. 

6478.  When  effective. 


6473.  Future  contract  prohibited,  penalty  for. — If  an^ 
son  shall  become  a  party  to  any  contract  for  the  Bale  and  f 


CONTRACTS.  3J37 

delivery  of  any  article  or  personal  property  in  which  it  is  not  m«.7( 
intended  by  the  parties  thereto  that  such  property  shall  be  JJ^* 
actually  delivered,  but  the  difference  between  the  contract 
price  and  the  market  price  on  the  day  of  delivery  shall  be  paid 
in  money,  or  if  any  person  shall  be  the  agent,  directly  or  indi- 
rectly, of  any  such  party  in  making  or  furthering  or  effectuat- 
ing the  same,  or  if  any  agent  or  officer  of  any  corporation  shall, 
in  any  way  or  manner,  knowingly  aid  in  making  or  furthering 
my  such  contract  to  which  such  corporation  shall  be  a  party, 
he  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall 
be  fined  not  less  than  one  hundred  dollars  nor  more  than  five 
hundred  dollars,  and  may  be  sentenced  to  hard  labor  for  not 
less  than  one  month  nor  more  than  six  months, 

6474.  Future  contracts  made  in  another  state,  penalty  for, —  it..,** 
If  any  person  shall,  while  in  this  state,  consent  to  become  a 
party  to  any  contract  contrary  to  preceding  section,  made  in 
another  state,  or  if  any  person  shall,  as  agent  of  any  person 
or  corporation,  become  a  party  to  any  such  contract  made  in 
another  state,  or  in  this  state  do  any  act,  or  in  any  way  aid  in 
the  making  or  furthering  such  contract  so  made  in  another 
state,  he  shall  be  guilty  of  a  misdemeanor,  and  on  conviction, 
shall  be  fined  not  less  than  fifty  dollars  nor  more  than  two  hun- 
dred dollars,  and  may  be  sentenced  to  hard  labor  for  not  less 
than  one  month  nor  more  than  six  months. 

6475*  Carrying  on  business  of  dealing  in  futures;  penalty  Tb..f » 
for — If  any  person,  corporation,  or  other  association  of  per- 
sons, either  as  principals  or  agents,  shall  establish  or  open  an 
office  or  other  place  of  business  in  this  state  for  the  purpose  of 
carrying  on  or  engaging  in  any  business  of  making  contracts 
to  sell  and  deliver  any  cotton,  Indian  corn,  wheat,  rye,  oats, 
tobacco,  meal,  lard,  bacon,  salt  pork,  salt  fish,  beef  cattle, 
sugar,  coffee,  stocks,  bonds,  or  choses  in  action  at  a  place  and 
at  a  time  specified  and  agreed  upon  therein  to  any  other  person, 
whether  the  person  to  whom  such  article  is  so  agTeed  to  be  sold 
and  delivered,  shall  be  a  party  to  such  contract  or  not,  when, 
in  fact,  and  notwithstanding  the  terms  expressed  in  such  con- 
tracts, it  is  not  intended  by  the  parties  thereto  that  the  articles 
or  things  so  agreed  to  be  sold  and  delivered  shall  be  actually 
delivered  or  the  value  thereof  paid,  but  it  is  intended  and 
understood  by  them  that  money  or  other  thing  of  value  shall 
be  paid  to  the  one  party  by  the  other,  or  to  a  third  party,  the 
party  to  whom  such  payment  of  money  or  other  thing  of  value 
Shall  be  made  to  depend,  and  the  amount  of  such  money  or 
other  thing  of  value  so  to  be  paid  to  depend  upon  whether  the 
market  price  or  value  of  the  article  so  agreed  to  be  sold  and 
delivered  is  greater  or  less  at  the  time  and  place  so  specified 
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than  the  price  stipulated  to  be  paid  and  received  for  the 
cles  so  to  be  sold  and  delivered,  or  for  making  contracts 
monly  called  "futures,"  as  to  the  several  articles  and  tl 
hereinbefore  specified,  or  any  of  them,  by  whatever  i 
called,  he  shall  be  guilty  of  a  misdemeanor,  and,  upon  co 
tion  thereof,  shall  be  fined  not  less  than  one  hundred  do 
and  may  be  sentenced  to  hard  labor  for  not  less  thai 
month,  and  upon  a  second  conviction,  shall  be  fined  nol 
than  five  hundred  dollars  and  sentenced  to  hard  labor  f  o 
less  than  six  months. 

6476.  Witnesses,  evidence,  prima  facie  of  guilt. — No  p< 
shall  be  excused  on  any  prosecution  under  the  three  preci 
sections  from  testifying  touching  anything  done  by  himsi 
others  contrary  to  the  provisions  of  such  sections,  but  n< 
covery  made  by  the  witness  upon  such  examination  she 
used  against  him  in  any  penal  or  criminal  prosecution,  ai 
shall  be  altogether  pardoned  of  the  offense  so  done  or  pa 
pated  in  by  him.  In  all  such  prosecutions,  proof  tha 
defendant  was  a  party  to  a  contract  as  agent  or  princip 
sell  and  deliver  any  article,  thing,  or  property  specific 
named  in  such  sections,  or  that  he  was  agent,  directly  or 
rectly,  of  any  party  in  making,  furthering,  or  effectuatin 
same,  or  that  he  was  the  agent  or  officer  of  any  corporate 
association  or  person  in  making,  furthering,  or  effectuatin 
same,  and  that  the  article,  thing,  or  property  agreed  to  be 
and  delivered  was  not  actually  delivered,  and  that  settle 
was  made  or  agreed  to  be  made  upon  the  difference  in  val 
said  article,  thing,  or  property,  shall  constitute  against 
defendant  prima  facie  evidence  of  guilt.  • 

6477.  Office  or  place  of  business  where  information  of  fl 
ating  prices  is  posted  or  published,  prima  facie  evident 
guilt. — Proof  that  any  person,  corporation,  or  other  ass 
tion  of  persons,  either  as  principals  or  agents,  has  establi 
an  office  or  place  where  are  posted  or  published  from  infc 
tion  received  the  fluctuating  prices  of  grain,  cotton,  provis 
stocks,  bonds,  and  other  commodities,  or  of  any  one  or  mc 
the  same  shall  constitute  prima  facie  evidence  of  being  g 
of  violating  the  three  preceding  sections. 

6478.  When  effective.— The  provisions  of  the  five  prec< 
sections  shall  be  effective  on  and  after  the  first  day  of  Jan 
1908. 
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6479.  (4431)  (4556)  Board  of  inspectors  of  convicts;  1 
of  office. — There  shall  be  appointed  by  the  governor,  a  p 
dent  of  the  board  of  inspectors,  and  two  other  inspectoi 
convicts,  one  of  whom  shall  be  a  physician,  who  together  i 
constitute  the  board  of  inspectors  of  convicts,  and  shall  ] 
general  supervision  and  control  of  the  state  and  county 
victs;  the  term  of  office  of  the  inspectors  shall  be  for 
years,  and  until  their  successors  are  qualified. 

(Clay's  Digest,  pp.  396-411;  Feb.  17,  1885,  p.  187,  §  1;  Feb.  18,  18J 
849,  9  1*)  As  a  condition  precedent  for  the  auditor's  warrant,  the  clerk 
make  oath  to  the  bill  of  costs,  forward  it  to  the  president  of  the  boa 
inspectors,  who  shall  request  auditor  to  draw  warrant. — Trapp  v.  Bone] 
Ala.  397  (24  So.  1001).  The  solicitor  pro  tern  is  entitled  to  the  same  fee  i 
regular  solicitor,  and  they  are  taxable  as  other  fees. — Trapp  v.  Rone} 
Ala.  397  (24  So.  1001). 

6480.  (4432)  (4557)  Powers  and  duties  of  presiden 
board. — The  president  of  the  board  of  inspectors  shall  si 
intend  the  management  of  the  convicts,  and  all  subordi 
officers,  persons,  or  guards.  It  shall  be  his  duty  to  see 
the  laws  in  relation  to  convicts  and  the  rules  of  the  boai 
inspectors  are  enforced;  and  his  orders  shall  be  obeyed  b 
contractors,  officers,  guards,  and  convicts.  He  has  the  gei 
oversight  of  all  the  officers  and  convicts  and  of  the  land 
other  property  belonging  to  the  several  prisons;  he  may 
by  order  of  the  board  any  personal  property  not  neede 
any  prison  and  cover  the  proceeds  into  the  state  treasui 
the  credit  of  the  convict  fund,  and  may  order  any  coi 
transferred  from  one  prison  to  another  as  he  may  think  c 
dient. 

(Feb.  18,  1895,  p.»849,  5  8  2,  28;  Feb.  22,  1883,  p.  137,  5  11.) 

oct.  e,         6481.  Powers  of  board  of  convict  inspectors  to  sell  and 
JJJ*-*     chase  agricultural  lands. — The  board  of  convict  inspe 

with  the  approval  of  the  governor  may  sell  any  or  all  o; 

agricultural  lands  now  used  by  the  state  in  working  com 
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for  cash  or  on  credit,  as  may  seem  best,  and  purchase  lands 
superior  in  quality,  to  be  used  by  the  department  in  working 
conviota 

6482,  Appropriation  for  the  purchase  of  land. — So  much  of  o«l  <j, 
the  funds  earned  by  the  convict  department  of  the  state  as  Jjj1*^ 
may  be  necessary  is  appropriated  and  authorized  to  be  paid 

for  such  lands  as  may  be  purchased  under  the  preceding  sec- 
tion and  the  state  auditor,  upon  the  application  of  the  board 
of  convict  inspectors  with  the  approval  of  the  governor,  shall 
draw  his  warrant  for  such  sum  or  sums  as  may  be  necessary 
for  such  purchase  of  such  lands  and  the  payment  thereof. 

6483.  Board  may  sell  cotton  mill  at  Speigner, — The  board  ooi  <*. 
of  convict  inspectors  may,  with  the  approval  of  the  governor,  JJJ^ 
sell  the  cotton  mill  belonging  to  the  state,  located  at  Speigner, 
Alabama,  upon  such  terms  as  they  may  deem  best,  after  giving 
tMrty  days'  notice  of  the  purpose  to  sell,  in  at  least  three  daily 
newspapers  published  in  this  state,  and  the  purchaser  shall 

pay  the  purchase  money  therefor  into  the  state  treasury. 

6481  State  may  use  convicts  in  mining  coal. — The  board  of  k*i..  ». 
convict  inspectors,  with  the  approval  of  the  governor,  may  ^J*- 
employ  any  male  convicts,  suited  physically  to  such  work,  in 
the  mining  of  coal,  upon  lands  acquired  by  the  state  by  lease 
or  otherwise,  for  and  on  account  of  the  state,  and  may  hire 
like  convicts  to  coal  operators,  upon  such  terms  as  may  be 
agreed  upon. 

6485.  (4433)  (4558)  Appointment  and  duties  of  clerks.— 
There  shall  he  appointed,  with  the  approval  of  the  governor, 
bg  the  president  of  the  board  of  inspectors,  three  clerks  who, 
tinder  his  direction,  shall  keep  the  books  and  records  per- 
taining to  state  and  county  convicts,  and  shall  perform  such 
other  duties  as  may  be  required  by  the  board. 

(?W>.  IS,  1895,  p.  849,  f  3;  Feb.  IT,  1885,  p,  1S7P  5  7.) 

6486.  (4434)  (4559)  President  and  clerks  must  reside  at 
capital. — The  president  of  the  board  of  inspectors  and  the 
clerks  shall  reside  at  the  capital  of  the  state,  and  the  president 
of  the  board  must  be  provided  with  an  office  at  the  capitol. 

(ftb.  IS,  1895,  p.  849,  |4;  Feb,  17,  1395,  p.  1S7,  5  30.) 

6487.  (4435)  (4560)  (4542)  (3841)  (293)  Meetings  of  the 
board. — The  board  of  inspectors  shall  hold  regular  meetings 
*t  the  office  of  the  president  of  the  board  on  the  third  Tues- 
day of  every  month  of  every  year,  and  the  president  may  call 
*pocial  meetings  of  the  board  at  such  time  and  place  as  he 
taav  think  proper;  he  shall  preside  at  all  such  meetings. 

ffW>.  18,  1895,  p.  849,15.) 
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6488.  (4436)  (4561)  (4543)  (3842)  (294)  Minutes  of 
ceedings  to  be  kept. — The  board  of  inspectors  shall  ke< 
cause  to  be  kept  regular  minutes  of  all  their  meetings 
proceedings,  which  must  be  signed  by  them,  and  kept  h 
office  of  the  president,  subject  to  the  inspection  of  any  pe 

(Clay's  Digest,  p.  398,  1 11;  Feb.  18,  1895,  p.  849,5  6.) 

6489.  (4437)  Physician  inspector;  his  duties;  resid 
reports. — The  inspector  who  is  a  physician  shall  reside  at 
place  as  the  governor  may  designate.  He  shall  report  moi 
and  oftener  if  required,  to  the  president  of  the  board  < 
spectors,  the  condition,  health,  and  sanitary  arrangeme 
the  convicts,  together  with  any  recommendations  as  tc 
change  necessary  for  the  more  humane  treatment  of  the 
and  county  convicts;  and  it  shall  be  the  duty  of  such  insp 
to  devote  his  whole  time  and  services  exclusively  to  the  s 
vision  and  care  of  and  practice  upon  the  convicts. 

(Clay's  Digest,  p.  400,  5  5  28  and  29;  Feb.  18,  1895,  p.  849,  S  20.) 

6490.  (4438)   (4572)    Seal  of  office.— The  governor 
prescribe  the  form  and  specifications  of,  and  furnish  the  ] 
dent  of  the  board  of  inspectors  with  a  seal  of  office,  anc 
for  the  same  out  of  any  moneys  not  otherwise  appropriat 

(Feb.  18,   1895,  p.  849,517;   Feb.  7,  1879,  p.   170,5  4.) 

6491.  (4439)  (4573)  Governor  has  general  superintend 
— The  governor  shall  have  general  superintendence  and 
trol  of  the  inspectors,  and  of  all  matters  relating  to  con 
and  see  that  the  inspectors  perform  their  duties;  and 
shall  be  made  quarterly  to  him  by  the  president,  and  as 
as  he  may  require,  a  report  of  the  condition  of  the  con 
and  of  the  work  done  by  each  officer;  and  the  governor  i 
from  time  to  time,  require  the  office  of  the  president  o 
board  to  be  examined,  and  its  condition  reported  to  hi 
the  examiner  of  public  accounts. 

(Feb.  18,  1895,  p.  849,818;  Feb.  17,  1885,  p.  187,5  26.) 

6492.  (4440)  (4562)  (4544)  (3843)  (292)  Inspectors 
adopt  rules  for  direction  of  penitentiary  officers. — The  1 
of  inspectors  must,  from  time  to  time,  establish  rules 
regulations  for  the  direction  of  the  officers  having  conti 
state  or  county  convicts  in  the  discharge  of  their  dutiei 
the  government  and  discipline  of  the  convicts,  and  the 
tody  and  preservation  of  the  public  property;  which  rulei 
regulations  must  be  submitted  to  the  governor  for  appi 
and  may  be  modified  or  annulled  by  him. 

(Clay's  Digest,  p.  398,  5  12;  Feb.  18,  1895,  p.  849,  5  7.) 
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6493-  (4441)  (4563)  Must  adopt  rules  to  prevent  inhumane 
treatment. — The  board  of  inspectors  shall  adopt  such  rules. 
to  be  approved  by  the  governor,  as  are  necessary  to  prevent 
inhumane  treatment,  or  cruel  or  excessive  punishment  of 
state  and  county  convicts,  and  also  to  regulate  the  time  and 
amount  of  work  to  be  performed  by  them,  and  the  manner  of 
working  them. 

(Feb.  18,  1895,  p.  849,    i  6;  Feb.  22,  1883,  p.  134,  *  14.) 

6491  (4442)  (4564)  Duty  as  to  visiting  places  of  confine- 
ment; monthly  statements. — One  of  the  inspectors  shall  visit 
once  in  two  weeks,  and  oftener  if  required  by  the  governor. 
the  several  places  of  confinement  of  all  convicts;  and  the  visit- 
ing inspectors  shall  examine  the  food,  clothes,  quarters,  bed- 
ding, provisions  made  for  the  sick  and  general  treatment,  and 
if  he  finds  anything  wrong,  he  shall  point  out  the  same  to  the 
officer  in  charge  of  the  prison  and  immediately  notify  the 
president  of  the  board;  and  the  president  of  the  board,  and 
each  inspector,  shall  file  monthly  in  the  office  a  statement 
of  the  work  done  by  him,  and  the  condition  of  the  convicts 
at  the  places  visited  during  the  preceding  month,  but  the 
inspectors  shall  not  he  required  to  visit  county  convicts  hired 
in  the  county  where  convicted,  except  when  worked  in  mines 
or  on  railroads,  and  each  inspector  shall  devote  bis  whole  time 
to  the  discharge  of  his  duties. 

(Feb.  18,  1895,  p.  349,  I  9;  Feb.  22,  13S3,  p.  134T  9  14.) 

6495*  (4443)  (4565)  Card  showing  date  of  expiration  of 
sentence  furnished  each  convict. — The  president  of  the  board 
at  inspectors  shall  furnish  each  convict,  within  a  month  after 
Ms  confinement,  a  card,  on  which  shall  be  written  or  printed, 
or  partly  written  and  partly  printed,  the  date  of  such  con- 
net's  conviction,  and  the  term  and  expiration  of  his  sentence. 

(Feb.  18,  1895,  p.  849,  g  10;  Feb.  17,  1S85,  p+   1S7,  fl  30) 

6496.  (4444)  (45C6)  Date  of  expiration  of  sentence  fur- 
flished  hirer, — Upon  application,  the  date  of  the  expiration  of 
the  sentence  of  each  convict  must  be  furnished  in  writing  to 
the  hirer  by  the  judge  of  probate,  or  president  of  the  board 
of  inspectors,  or  other  person  or  body,  having  charge  of  con- 
victs by  special  regulations. 

(F*b,  IS,  1895,  pt  849,  S  11;  Feb.  22,  1883,  p.  134,  5  22.) 

6497.  (4445)  (4567)  (4555)  (3857)  (309)  Official  corre. 
ipondeuce  and  documents  to  be  preserved. — The  president  of 
the  board  of  inspectors  shall  cause  to  be  preserved  copies  of 
all  hig  official  correspondence  with  the  governor,  inspectors, 
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.!  and  other  public  officers,  which,  together  with  all  b< 

vouchers,  and  documents  relating  to  the  office  of  the  presi 
and  board  of  inspectors,  shall  be  considered  as  public  c 
ments  and  kept  on  file  in  the  office  of  the  board  of  inspec 

(Clay's  Digest,  p.  402,8  41;  Feb.  18,  1895,  p.  849,  $12.) 

i 

6498.  (4446)  (4568)  Record  of  convicts  and  accounts 
contractors  to  be  kept. — In  the  office  of  the  board  of  inspe* 
of  convicts  shall  be  kept  a  book,  or  books,  in  which  sha 
kept  a  record  of  all  state  and  county  convicts,  showing 
date  of  conviction,  crime,  sentence,  county,  and  corn 
which  convicted,  place  and  person  to  whom  hired,  and 
and  amount  of  hire,  and  such  other  information  as  the  h 
may  prescribe;  and  there  shall  be  kept  also  in  a  well-b 
book,  or  books,  an  account  with  each  contractor  for  com 
showing  at  all  times  fully  and  correctly  the  state  of 
accounts  of  each  contractor;  and  there  shall  also  be  kept 
other  books  as  the  board  may  deem  proper. 

(Feb.  18,  1895,  p.  849,  5  13;  Feb.  17,  1885,  p.  187,  §  8.) 

▲•amend.     6499.    (4447)   (4569)    Account  with  contractors  made 
»tvi9o^   monthly;  settlement  with  state  auditor;  when  suit  t 
p.vi8o,t'i-  brought. — On  the  first  day  of  each  month  the  president  o 
(r.o.o.)     ^oar(j  ghaji  cause  to  be  made  out  by  the  clerk  an  ace 
against  each  contractor,  showing  the  number  of  convicts 
the  amount  of  hire  due  from  each  contractor  for  the 
month,  copies  of  which  shall  be  furnished  respectively  t< 
contractors  and  the  state  auditor.     Within  ten  days 
receiving  such  accounts  such  contractors  respectively 
settle  and  pay  such  accounts  to  the  president  of  the  b< 
and  the  president  of  the  board  shall  make  quarterly  si 
ment  with  the  state  auditor  for  the  proceeds  of  such  acco 
and  the  amount  due  by  each  shall  be  certified  into  the 
treasury,  and  an  account  thereof  shall  be  kept  by  the 
auditor  in  a  book  or  books,  separate  and  distinct  from  < 
state  accounts  (as  other  accounts  of  public  moneys  are  k 
but  when  the  contract  prescribes  other  than  monthly 
ments  then  the  account  thereof  shall  be  made  out  undei 
direction  of  the  president  of  the  board,  and  settled  bj 
-on tractor  with  the  president  of  the  board,  within  ten 
after  the  same  is  due,  and  the  president  of  the  board 
settle  with  the  state  auditor  for  the  same  in  said  moi 
settlements,  and  the  amount  shall  be  certified  into  the  tre« 
of  the  state,  in  all  respects  as  herein  provided;  and  ij 
contractor  fails  to  settle  within  thirty  days  after  receivin 
account,  the  president  of  the  board  shall  notify  the  attoi 
general,  who  shall  at  once  bring  suit  for  the  amount  due 

(Feb.  18,  1$95,  p.  849,  §14;  Feb.  17,  1885,  p.  187,5  9.) 
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6500.  (4448)  (4570)   Inspectors  report  violations  of  law  to  frk*j 
solicitor;  where  tried. — It  shall  be  the  duty  of  the  president 

and  of  the  inspectors  to  report  all  violations  of  the  law  in 
regard  to  convicts  that  may  come  to  their  knowledge  to  the 
proper  solicitor;  and  all  indictments  for  the  same  shall  be 
tried  in  the  circuit  court  or  court  of  like  jurisdiction  of  the 
lounty  where  the  offense  was  committed. 

(Feb.  13,  1895,  pi  849,3  15;  Feb.  17,  1885,  p.  187,  S  23.) 

6501.  (4449)  (4571)  (4546)  (3845)  (297)  Quadrennial  re- 
port of  inspectors  to  governor.— The  board  of  inspectors  must, 
at  least  sixty  days  before  the  commencement  of  each  session 
of  the  legislature,  make  to  the  governor  a  report  of  the  convict 
system  during  the  four  years  ending  the  thirty-first  day  of 
August  preceding  such  session.  The  report  shall  show  the 
number  of  convicts,  the  offense  for  which  they  were  convicted, 
the  number  from  each  county,  the  number  sentenced  for  life, 
and  for  different  periods,  the  ages,  race,  and  sex;  the  names 
of  all  who  have  died,  with  the  place  and  date,  and  the  cause 
of  death ;  the  names  of  all  who  have  escaped,  with  the  date 
and  place  of  escape,  and  the  names  of  those  recaptured  and 
the  dates;  the  number  hired  to  each  contractor,  the  residence 
of  each  contractor,  when  the  contract  expires,  and  in  what 
labor  they  are  engaged;  the  amount  realized  from  hiring  and 
expense  of  the  system;  what  moral  and  religious  instruction 
the  convicts  have  received;  and  such  other  information  and 
suggestions  as  the  inspectors  may  think  proper. 

(Clay's  Digsst,  p,  398,  |  15;  Feb.  18,  1895,  p.  849,  9  16;  Feb.  13,  1879,  p.  42.) 

6502.  (4450)  (4574)  Governor  to  transmit  report  to  legis- 
lature.— It  shall  be  the  duty  of  the  governor  to  transmit  to 
the  legislature,  immediately  upon  its  assembling,  full  and 
complete  printed  reports  made  to  him  by  the  board  of  inspec- 
tors, and  such  other  and  further  information  as  he  may  deem 
proper, 

(Mfc  18,  1805,  p.  849,  g  19*  Feb.  17,  1885,  p.  187, §  27.) 

6603.    (4451)   (4577)    Chaplains,  appointment,  duties,  and  Amende 
tenn  of  office. — A  chaplain  shall  be  appointed  by  the  governor,  \^[^ 
which  chaplain  shall  in  turn  appoint  such  assistant  chaplains  wiii- 
as  he  may  deem  necessary.     The  chaplain  shall  devote  his  fTJMX> 
entire  time  to  moral  improvement  and  religious  instruction 
of  the  convicts.    The  term  of  office  shall  be  for  two  years. 

(Feb,  17,  1885,  p.  1ST,  1 40.) 

6501  (4452)  (4579)  Guards,  warden,  and  other  officers; 
license  required* — Each  prison  or  camp  shall  bo  umW  the 
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control  of  a  warden  and  such  other  persons  as  may  be  n< 
sary,  who  shall  be  employed  and  paid  by  the  contractor, 
may  be  discharged  at  kny  time  by  the  president  of  the  bo 
but  no  person  shall  be  employed  to  guard  or  control  con 
without  a  license  from  the  president  of  the  board  to  a< 
such  capacity. 

(Feb.  18,  1895,  p.  849, ft  22.) 

6505.  (4453)  (4580)  Power  to  pursue  and  arrest  wit 
a  warrant. — Every  officer  and  guard,  regularly  licensed 
sworn,  shall  have  power  to  pursue  and  arrest  any  esc 
convict  in  any  county  of  this  state  without  a  warrant;  an 
shall  have  the  same  authority  as  a  sheriff  to  summon  pei 
to  assist  in  making  such  arrest,  or  to  protect  such  convict  i 
any  violence  after  arrest. 

6506.  (4454)  Officers  and  guards  have  powers  of  police: 
— Every  officer  and  guard  at  any  prison  has  the  power 
policeman,  and  may  arrest  any  person  who  intrudes  upoi 
premises,  or  makes  a  disturbance  near  the  prison,  and 
him  before  any  magistrate  of  the  county,  by  whom  he  ma 
fined  ten  dollars  and  the  costs. 

(Feb.  18,  1895,  p.  849,  §  90.) 

6507.  (4455)  (4581)  Exempt  from  road  and  jury  dm 
All  guards  actually  engaged  in  the  business  of  guarding 
victs,  and  other  persons  having  immediate  control  of  con 
and  not  otherwise  engaged,  shall  be  exempt  from  workin 
public  roads,  and  from  serving  on  juries. 

(Clay's  Digest,  p.  401,  §  33;  Feb.  18,  1895,  p.  849,  §  24.) 

6508.  (4456)  (4582)  Oath* of  office.— Every  officer 
guard  shall,  before  entering  on  the  duties  of  his  office, 
and  subscribe  before  some  officer  authorized  to  admin 

oaths,  the  following  oath:   "I, ,  do  solemnly  s 

(or  affirm,  as  the  case  may  be)  that  I  will  support  the  cc 
tution  of  the  United  States  and  the  constitution  of  the  ! 
of  Alabama,  so  long  as  I  remain  a  citizen  thereof;  that  1 
faithfully  execute  and  discharge  all  the  duties  required  < 

as (designating  the  office),  and  observe  all  the  rule* 

regulations  prescribed  for  the  government  of  convicts,  s 
as  concerns  my  office;  and  will,  in  no  case,  ill  treat  or  t 
any  convict  under  my  charge  or  control,  nor  inflict  upon 
any  other  or  greater  punishment  than  may  be  prescribe 
said  rules  and  regulations.    So  help  me  God." 

(Clay's  Digest,  p.  397,910;  Feb.  18,1895,  p.  849,5  25.) 

6509.  (4457)  (4583)  Salaries  and  expenses  of  officers.- 
salary  of  the  president  of  the  board  of  inspectors  sha 
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three  thousand  dollars  per  annum,  and  the  salary  of  the  physi-  Amend*!, 
ciaa  inspector  and  the  associate  inspector  shall  be  twenty-  ^[*6* 
four  hundred  dollars  per  annum  each,  and  the  president  and  eoo.ii 
inspector  shall  receive  traveling  expenses  while  absent  from 
their  place  of  residence  on  official  duty;  the  salary  of  the  chief 
clerk  of  the  board   shall  be  eighteen  hundred  dollars  per 
annum  and  the  two  associate  clerks  each  fifteen  hundred  dol- 
lars per  annum,  and  a  stenographer  seven  hundred  and  fifty  A^ndM. 
dollars;  of  chaplain  fifteen  hundred  dollars  per  annum,  of  ***'* 
assistants  to  the  chaplain  five  hundred  dollars  per  annum,  im,(1; 
id  aggregate,  and  each  of  said  officers  shall  be  reimbursed  his  jJJjJ,Ml 
traveling  expenses  when  absent  from  his  residence  incurred  «mVi 
in  the  actual  discharge  of  his  official  dutyj  and  all  accounts  aoaB 
for  expenses  shall  be  itemized  and  verified  by  oath, 

(Clay's  Digest,  p.  397;  |f  ti  and  7;  Feb.  IS.  1895,  p.  849,  |  26;  Feb,  17, 
U35,  p.lS7f  ft|29,3I,40.) 

6510,  (4458)  (4584)  How  salaries  and  expenses  paid. — The 
salaries  and  expenses  authorized  by  this  article  shall  be  paid 
from  the  hire  and  proceeds  of  the  labor  of  state  convicts,  and 
from  the  income,  rents,  and  profits  of  land  or  property  per* 
taining  to  the  convict  system,  and  all  accounts  for  salary  or 
expenses  of  every  sort  must  be  approved  by  the  governor^ 
Wfore  payment,  and  so  much  of  said  income  as  may  be  neces- 
sary each  year  is  appropriated  for  such  purpose, 

(Feb,  18,  1895,  p.  840,5  27;  Feb,  17s  1385,  p.  187,  5  29.) 

6511.  (4459)  Impeachment  of  inspectors, — For  malfeas- 
ance or  misfeasance  in  office,  the  president  of  the  board  of 
inspectors,  or  either  inspector  may,  by  order  of  the  governor, 
to  the  attorney-general,  be  impeached  before  the  supreme 
court  who  shall  provide  by  rules  for  trial  of  such  impeach- 
ment, and,  upon  conviction,  shall  be  removed  from  office. 

(Feb,  IS,  1895;  p.  849,  138,) 

ARTICLE  2. 
TH«  Pksitkntiahy  :  HiRjrrn  and  Hard  Imroa  of  State  Convicts.     65t3Mft?i. 


1  Section. 

€512.  Penitentiary    under    the    con*  6517.  Record    of    convict's    history 

trol  of  officers  appointed  by  and   description  made. 

inspectors.  6518.  Effects      of      eon  vie  t       taken 

fi&13.  Temporary      eonfliioment      of  cbarge    of. 

convict  pending  removal.  6519.  Two   or   more  convictions 
SSI*.  Sheriff    delivers     convict     to  6520*  Removal    of    convict    on    re- 
Agent   of  board.  versa 1  of  judgment. 
661&  flow  state   convicts   must    be  6521,  Imprisonment     on     commuted 

lured  and  employed,  sentence, 

651  A.  fVmvjcts   confined    in   jail    en  6522.  United    States    prisoners;    ae- 

Mute  to   penitentiary:    duty  count  to  state  auditor. 

of  jailers,  6523.  Priaon    must    be    approved. 
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6529. 


6530. 
6531. 


Section. 

6524.  Punishment  of  convicts. 

6525.  Insane  convicts. 

6526.  Reformatory. 

6527.  Contracts  for  the  hire  of  con- 

victs. 

6528.  Not  less  than  twenty  hired  to 

one  person  or  kept  at  one 
prison;  violation,  misde- 
meanor, exception. 

When  and  at  what  occupation 
convicts  let  by  contract 
may  be  worked. 

Convicts  classed. 

Convicts  allowed  to  work  for 
themselves. 
6532.  Convicts  shall  not  be  permit- 
ted to  run  at  large. 

6633.  Removal  in  case  of  epidemic. 

6634.  Isolation    of    convicts    suffer- 

ing from  tuberculosis. 

6635.  Examination   of  convicts  for 

tuberculosis, 

6636.  Female  guards. 

6637.  Clothing  of  convicts. 
6538.  Diet. 

6639.  Bibles. 

6640.  Spirituous  liquors. 

6641.  Holidays. 

6542.  Escaped  convicts;  reward  for 
apprehension. 

6643.  Corporal  punishment  for  con- 

victs; record  of  same  kept. 

6644.  Convict  exempt  from  certain 

labor;  confinement. 
6646.  When  shackled. 

6646.  Physically     disabled     convict 

must  not  be  hired;  removal 
from  work  injurious  to 
health. 

6647.  Felons     and     misdemeanants 

not  worked  or  confined  to- 
gether; nor  males  and  fe- 
males; nor  white  and 
black. 

6646.  Prison  management  not  to  be 
discussed  in  presence  of  con- 
vict. 

6649.  No  officer  must  be  interested 
in  profits  of  convict  labor. 


Section. 

6650.  Nor  accept  other  empl 

6551.  Provision    for    disabh 

vict;   contracts  musl 
the   same. 

6552.  Inspectors   may   contr 

hire   of  convicts. 

6553.  Not  to  be  hired  to  i 

6554.  Convict  provided  wit! 

ing    and    money    wh 
charged. 

6555.  Regulations  to  be  prii 

information  of  conv 

6556.  Confinement    in    penil 

presumptive      evidei 
legal   conviction. 

6557.  Service    of    civil    pro* 

convict. 

6558.  How  answer  of  convic 

to  bill  in  chancery. 
6569.  Testimony  in  civil  sui 

6660.  Testimony  for  state  i 

inal  cases. 

6661.  Fees,  guards,  escapes, 

such    removal;     ree< 
prisoner  by  sheriff. 

6662.  Inspectors  have  authc 

inquire    into    treatm 
convicts. 

6663.  Termination  of  contra< 

victs  to  be  delivered 

6664.  Contractor  to  account 

capes. 
6666.  Costs    of   appeal   to  i 
court;    when    paid 
state. 

6666.  Permanent     improves* 

state  lands. 

6667.  Renting  out  state  land 

6668.  Permanent     improvem* 

the  convict  system. 

6669.  Acquirement  of  land  1 

damnation. 

6670.  Venue  of  suits  in  wh 

convict  system   is  1 
ed;    party  plaintiff. 

6671.  Convicts    committing 

in     penitentiary;     c 
until  trial. 


6512.  (4460)  Penitentiary  under  the  control  of  office: 
pointed  by  inspectors. — Each  prison  or  penitentiary  b< 
ing  to  the  state  shall  be  under  the  control  of  such  offic< 
the  board  of  inspectors  shall  think  necessary.  They  sh 
appointed  by  the  president  of  the  board  and  their  te: 
office  and  compensation  shall  be  fixed  by  the  board  of  ii 
tors.  The  board  shall  provide  by  rule  how  such  officers 
be  removed.    But  such  appointment  and  compensation 
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be  subject  to  the  approval  of  the  governor,  who  shall  also 
have  power  to  remove  such  officers. 

{Feb.  IS,  1805,  p.  840,  $  21.) 

6513.  (4461)  (4609)  Temporary  confinement  of  convict 
pending  removal. — When  any  convict  is  sentenced  to  the  peni 
lentiary,  the  judge  of  the  court  hi  which  the  sentence  is  had 
shall  order  such  convict  to  be  confined  in  the  nearest  secure 
jail;  and  the  clerk  of  the  court  shall  at  once  notify  the  presi- 
dent of  the  board  of  inspectors  of  the  jail  where  such  convict 
is  confined,  and  forward  to  him  a  copy  of  the  judgment  entry 
and  sentence  in  the  case,  and  inform  him  if  any  special  care 
be  necessary  to  guard  such  convict;  and  thereupon  the  presi- 
dent of  the  board  shall  direct  where  such  convict  shall  be 
taken  for  confinement  or  hard  labor* 

(Feb.  18,  1805,  p.  849,  I  29;  Feb.  17. 1885,  p.  187, 1 10.) 

6514.  (4462)  (4610)  Sheriff  delivers  convict  to  agent  of 
board— The  sheriff  having  in  his  custody  any  person  sen- 
tenced to  the  penitentiary,  shall  deliver  such  convict  to  the 
person  who  presents  the  written  order  of  the  president  of  the 
board  of  inspectors,  and  shall  take  from  such  person  dupli- 
cate receipts  upon  blanks  to  be  furnished  by  the  board  of 
inspectors,  containing  a  descriptive  list  of  such  convict,  one 
of  which  he  shall  retain,  and  the  other  he  shall  forward  to  the 
board  of  inspectors. 

(Feb,  IS,  18»5t  p.  849,  |  30;  Feb.  17,  1885,  p.  187,  g  II.) 

6515.  (4463)  How  state  convicts  must  be  hired  and  em- 
ployed— The  state  convicts  shall  be  hired  or  employed  at  such 
labor  and  in  such  places  and  nnder  such  regulations  within 
the  state  as  may  be  determined  by  the  board  of  inspectors, 
with  the  approval  of  the  governor,  having  in  view  the  end  of 
making  the  system  self-sustaining  as  far  as  consistent  with 
the  humane  treatment  of  the  convicts, 

(Cltjr'a  Digeit,  p.  399,  1 22;  Feb.  18.  1895,  p.  349,  f  31.) 

6511  (4464)  (4612)  (4567)  (3869)  (321)  Convicts  confined 
in  jail  en  route  to  penitentiary;  duty  of  jailers. — It  is  the  duty 
of  all  jailers,  on  demand  of  the  officer  in  charge  of  any  con- 
vict being  conveyed  to  the  penitentiary,  to  receive  and  safely 
keep  such  convict  for  the  legal  charge  of  feeding  prisoners, 
whenever  such  officer  may  deem  it  necessary  to  have  him 
secured  for  the  night,  or  for  any  longer  time  they  may  \w 
necessarily  detained. 

(Clay't  Digest,  p.   104,  g  49;  Feb,   18,  1895,  pt  840,  9  3a.) 

6517.    (4465)   (4613)   (4574)   (3876)  (328)    Record  of  con 
▼id's  history  and  description  made. — It  is  the  duty  of  tb« 
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president  of  the  board  of  inspectors,  upon  the  recept 
any  convict  into  the  penitentiary,  to  take  his  height,  his 
age,  and  complexion,  color  of  his  hair  and  eyes,  the  pi 
his  nativity,  the  county  in  which  he  was  convicted,  the  ] 
of  the  crime  and  the  period  of  imprisonment;  all  of  ^ 
together  with  the  statement  of  the  time  when  such  c 
was  received,  must  be  entered  upon  a  permanent  record 
baggage  and  person  of  every  convict  must  be  cai 
searched,  and  every  instrument  taken  therefrom  by 
tie  may  effect  his  escape. 

(Clay's  Digest,  p.  405,    §54;  Feb.  18,  1895,  p.  849,  §  34.) 

6518.  (4466)  (4614)  (4575)  (3877)  (329)  Effects  of  c 
taken  charge  of. — The  officer  in  charge  of  any  prison  or 
must  take  in  charge  any  property  or  money  or  other  th 
value  in  the  possession  of  any  convict  at  the  time  < 
delivery  of  such  convict  to  him,  and  shall  pay  or  deliv 
same  to  such  person  as  the  convict  may  in  writing  din 
to  the  convict  on  his  discharge,  or  to  his  personal  repre 
tive  in  case  of  his  death  previous  thereto;  and  shot 
persona]  representative  be  appointed  within  six  month 
his  death,  then  into  the  state  treasury. 

(Clay's  Digest,  p.  405,  §55;  Feb.  18,  1895,  p.  849,  9  35.) 

6519.  (4467)  (4620)  (4508)  (3808)  (260)  Two  or  moi 
Fictions. — When  a  convict  is  sentenced  to  imprisonm 
the  penitentiary  on  two  or  more  coftvictions,  the  imj 
ment  on  the  second,  and  on  each  subsequent  conviction 
commence  at  the  expiration  of  the  imprisonment  on  tt 
ceding  conviction. 

(Feb.  18,  1895,  p.  849,  S  41.) 

6520.  (4468)  (4621)  (4571)  (3873)  (325)  Removal  < 
Vict  on  reversal  of  judgment. — When  any  judgment  c 
miction  is  reversed  and  the  cause  remanded,  after  the  c 
has  been  conveyed  to  the  penitentiary,  he  may  be  remo 
the  county  in  which  he  was  tried,  by  the  sheriff  of  that  c 
or  his  deputy,  in  the  same  manner  in  which  he  was  coi 
to  the  penitentiary;  and  all  the  provisions  of  this  C 
respect  to  authority,  duty,  and  compensation  of  office 
escapes,  or  attempts  to  escape,  by  convicts,  are  app 
to  such  removal. 

(Feb.  18,  1895,  p.  849,  §  42.)  When  convict  not  discharged  because 
on  account  of  quarantine. — O'Neil  v.  State,  134  Ala.  189  (32  So.  667) 
deliyery  should  be  made. — White  v.  State,  134  Ala.  197  (32  8o.  32 
appeal  alone  can  in  no  case  operate  the  suspension  of  the  sentence;  it 
an  order  of  the  court.— White  v.  State,  134  Ala.  197  (32  So.  667). 
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6521,  (4469)  (4622)  (4572)  (3874)  (326)  Imprisonment  on 
commuted  sentence, — The  president  of  the  board  of  inspectors 
must  also  receive  into  the  penitentiary,  on  the  written  order 
of  the  governor,  any  convict  whose  sentence  has  been  com- 
muted, according  to  law,  to  imprisonment  in  the  penitentiary, 
and  must  confine  such  person  according  to  the  terms  of  the 
commutation,  and  the  rules  and  regulations  established  by 
law;  and  if  the  governor  shall  so  direct,  the  cost  of  conviction 
in  such  case  must  be  paid  as  in  case  of  sentence  to  imprison 
ment  in  the  penitentiary. 

(Clay's  Digest,  p.  404,  §   52;  Feb,  IS,  1805,  p.  849,  H3-) 

6522,  (4470)  (4623)  (4573)  (3875)  (327)  United  States 
prisoners;  account  to  state  auditor. — The  president  of  the 
board  of  inspectors  must  receive  into  the  penitentiary  all  con* 
victs  sentenced  to  imprisonment  therein  by  any  court  of  the 
United  States  held  in  this  state,  and  must  safely  keep  and 
employ  them  according  to  the  rules  and  regulations  of  the 
institution  until  the  expiration  of  the  term  for  which  they  are 
sentenced,  or  until  they  are  otherwise  discharged  by  law;  and 
he  must  account  to  the  state  auditor  for  all  moneys  received 
for  the  support  of  such  prisoners. 

fClay's  Digest,  p.  404,  |  53;  Feb.  IS,  1895,  p.  849,  §   44.) 

6523,  (4471)  (4625)   Prison  must  be  approved.— -Each  con 
tractor  shall  keep  his  convicts  in  a  prison  which  has  been 
approved  by  the  board  of  inspectors. 

(Feb.  IS,  1895,  p.  849,5  46,) 

6524,  (4472)  (4633)  (4592)  (3894)  (346)  Punishment  of 
convicts. — No  convict  must  be  punished  in  any  other  way  than 
is  provided  by  the  board  of  inspectors. 

(Feb.  18,  1S95,  p,  849,^51.) 

6525,  (4473)  (4634)  (4595)  (3897)  (349)  Insane  convicts. 
— The  names  of  all  convicts  who,  in  the  opinion  of  the  physi 
rian,  have  become  insane,  must  be  forthwith  reported  by  hi  in 
to  the  president  of  the  board  of  inspectors,  who  shall  immedi- 
ately cause  such  convict  to  be  removed  to  the  hospital,  and 
must  also  report  their  names  to  the  governor,  in  order  that 
proper  steps  may  at  once  be  taken  for  their  removal. 

(Clay's  Dig«at,  p.  401,  §  31.) 

6526,  (4474)  Reformatory.— All  state  convicts  under  six- 
teen years  of  age  shall  be  separated  and  worked  apart,  as  far 
as  practicable,  from  all  other  convicts,  at  a  place  to  be  design 
oated  by  the  board  of  inspectors  as  a  reformatory,  which  shall 
be  managed  under  such  rules  as  the  board  of  inspectors  may 
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prescribe,  keeping  in  view  their  moral  and  intellect™ 
provement.  Such  reformatory  must  be  located  on  pro 
owned  by  the  state.  When  any  convict  confined  in  the  re 
atory  shall  arrive  at  the  age  of  sixteen  years,  or  shall 
by  his  conduct  that  he  is  not  benefited  by  his  confinenu 
the  reformatory,  he  may  be  transferred  to  other  emploj 
at  another  place  in  the  discretion  of  the  board  of  inspect* 

(Feb.  18,  1895,  p.  849, 9  53.) 

6527.  (4475)  (4644,  4645)  Contracts  for  the  hire  of 
victs. — All  contracts  for  the  hire  of  convicts  shall  be  pre] 
by  or  under  the  direction  of  the  attorney-general,  ai 
executed  in  triplicate,  each  contractor  signing  each  o 
triplicates,  as  also  the  president  of  the  board  of  inspe 
and  each  of  such  triplicates  must  bear  the  approval  p 
governor;  one  of  such  parts  shall  be  retained  by  the 
tractor,  one  shall  be  kept  in  the  office  of  the  president  c 
board  of  inspectors,  and  the  third  filed  in  the  office  of  the 
auditor;  and  each  contract  must  contain  a  provision  tha 
president  of  the  board  of  inspectors  may  terminate  the 
at  any  time  with  the  approval  of  the  governor,  and  the 
ernor  may  terminate  the  same  without  assigning  any  re 
It  is  the  duty  of  the  governor  to  transmit  to  the  legisl 
immediately,  if  in  session,  or  so  soon  thereafter  as  it 
convene,  printed  copies  of  all  contracts  for  hiring  out 
victs,  together  with  copies  of  the  bonds  for  the  faithful 
formance  of  such  contracts. 

(Feb.  18,  1895,  p.  849,  5  01;  Feb.  22,  1883,  p.  137,  §  §  2,  8.)  Action  01 
for  the  hire  of  county  convicts;  complaint  for  breach  of  bond. — Pike 
Hanchey,  119  Ala.  36  (24  Bo.  751);  Griffin  v.  Randolph  Co.,  136  Ala.  3 
So.  881").  When  Hiring  of  convicts  violative  of  statute;  sufficiency  of  i 
show  violation  of. — Griffin  v.  Randolph  Co.,  136  Ala.  310  (33  So.  881). 

6528.  (4476)  (4648)  Not  less  than  twenty  hired  tc 
person  or  kept  at  one  prison;  violation,  misdemeanor,  e 
tion. — Not  less  than  twenty  state  or  county  convicts  sht 
hired  to  any  one  person  or  kept  at  any  one  prison,  and 
of  those  hired  to  any  person  must  be  related  to  him  by 
sanguinity  or  affinity,  and  they  shall  be  governed,  wo 
and  guarded  as  prescribed  by  the  rules  and  regulation 
working  penitentiary  convicts  outside  the  walls.  But  ' 
ctmvicts  are  worked  in  the  county  where  convicted  less 
twenty  may  be  worked  in  one  place. 

(Feb.  18,  1895,  p.  849,  §  64;  Feb.  13,  1879,  p.  174.) 

6^29.  (4477)  (4646)  When  and  at  what  occupation  coo 
let  by  contract  may  be  worked. — No  convict  must  be  wc 
at  a  different  place  or  occupation  than  that  expressed  ii 
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ccept  upon  the  recommendation  of  the  board  of 
stating  the  reasons  therefor,  and  approved  by  the 
ior  shall  any  conviet  be  rehired  or  placed  in  the 
control  of  any  other  person  than  the  contractor, 
n  recommendation  of  the  board  of  inspectors, 
y  the  governor* 

595(  p.  849,  SG2;  Feb.  17,  1885,  p.   187,  5  14,) 

t78)  (4647)  Convicts  classed.— Convicts  must  be 
tasked  if  hired  to  work  in  mines,  and  may  be  if 
>rk  elsewhere;  but  all  hiring  hereafter  made  must 
ta. 

79)  (4653)  (4586)  (3888)  (340)  Convicts  allowed 
r  themselves, — Convicts  may  be  allowed  to  work 
ves  after  the  performance  of  their  daily  tasks,  in 
>r  as  may  be  prescribed  by  the  rules  of  the  board 
■s,  and  the  proceeds  of  such  labor  shall  be  disposed 
iard  shall  provide  by  rule. 

:*Bt,  p.  406,  9  65;  Feb.  18,  1805,  p,  849,  fi  69.) 

80)  (4661)  Convicts  shall  not  be  permitted  to  run 
Hirers  of  convicts  shall  not  suffer  or  permit  any 
ler  their  control  to  go  at  large  at  any  time  during 
r  which  the  convict  was  sentenced,  but  shall  keep 
ct  safely  confined  or  attended  by  a  sufficient  guard, 
of  inspectors,  as  a  reward  for  good  conduct,  may 
nvict  to  go  about  the  premises  of  the  person  hiring 
it  a  guard. 

mf  p,  349,  §77;  Feb.  22,  1883,  p.  134,5  23.) 

181)  (4663)  (4547)  (3846)  (298)  Removal  in  case 
;. — The  inspectors,  with  the  approval  of  the  gov- 
cause  the  convicts  to  be  removed  to  such  place  of 
thin  the  state  as  they  may  deem  expedient  when- 
evalence  of  any  epidemic,  infectious  or  contagious 
any  other  urgent  necessity  may  render  such  re- 
ier;  taking  all  necessary  precautions  to  insure  the 
g  of  the  convicts,  and   to  prevent  escape  when 
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995,  p.  849,  ft  79.) 

jlation  of  convicts  suffering  from  tuberculosis. — 
tors  of  convicts  in  this  state  shall  establish  a  sepa- 
>r  place  for  all  convicts  in  this  state  suffering  from 
s,  at  which  all  convicts,  whether  state  or  county, 
at  and  kept  at  such  labor  as  they  may  be  able  to 
uder  the   superintendence   of   said   board    of   in- 


Mnr.  9, 


r'Tl 
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6535.  Examination  of  convicts  for  tuberculosis. — The  t 

of  inspectors  shall  prescribe  such  rules  and  regulations  as 
be  necessary  to  ascertain  what  convicts  are  suffering 
tuberculosis,  and  to  provide  for  the  removal  of  the  sai 
the  camp  or  place  provided  for  such  patients  in  the  prec< 
section. 

6536.  (4482)  Female  guards.— The  board  of  inspectors 
provide  female  guards  for  female  convicts. 

(Feb.  18,  1895,  p.  849,  §  54.) 

6537.  (4483)  (4615)  (4579)  (3881)  (333)  Clothing  of 
victs. — All  convicts  must  be  clothed  during  the  term  of 
imprisonment  in  a  comfortable  manner  in  coarse  and  c 
clothing  made  in  a  uniform  and  peculiar  style  so  as  tc 
tinguish  them  from  other  persons;  the  number  of  suits,  i 
and  material  to  be  determined  by  the  board  of  inspector 

(Clay's  Digest,  p.  405,5  59;  Feb.  18,  1895,  p.  849,  §36.) 

6538.  (4484)  (4617)  (4581)  (3883)  (335)  Diet— The 
of  convicts  in  quantity  and  quality  must  be  such  as  mi 
directed  by  the  board  of  inspectors,  and  shall  be  sound 
wholesome. 

(Clay's  Digest,  p.  406,  5  64;  Feb.  18,  1895,  p.  849,  8  38.) 

6539.  (4485)  (4616)  Bibles.— The  president  of  the  I 
of  inspectors,  with  the  approval  of  the  governor,  must  pre 
a  sufficient  number  of  Bibles  and  other  religious  and  im] 
ing  reading  matter  for  the  convicts,  not  to  exceed  in  cosl 
hundred  dollars  in  any  one  year,  and  it  shall  be  the  du 
the  chaplain  to  distribute  the  same  among  the  convicts. 

(Clay's  Digest,  p.  406,  §  63;  Feb.  18,  1895,  p.  849,  §  37.) 

6540.  (4486)  (4618)  (4583)  (3885)  (337)  Spirituous  liq 
— No  spirituous  or  intoxicating  liquors  must,  under  any 
tense,  be  introduced  into  the  penitentiary,  or  into  any  coi 
prison  or  camp,  except  such  as  may  be  necessary  for  the 
pital  department. 

(Clay's  Digest,  p.  407,  §69.) 

6541.  (4487)  (4619)  Holidays.— Convicts  sentenced  t< 
penitentiary  or  to  hard  labor  for  the  county  shall  nc 
required  to  work  on  Sunday,  Christmas  day,  the  four! 
July,  or  on  Thanksgiving  day. 

(Feb.  18,  1895,  p.  849,  §  40.) 

6542.  (4488)  (4637)  (4605)  (3907)  (359)  Escaped  com 
reward  for  apprehension. — Whenever  any  convict  escap< 
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duty  of  the  president  of  the  board  of  inspectors 
roper  measures  for  his  apprehension,  and  for  that 
will  forthwith  communicate  to  the  governor  the 
i  escape,  the  time  when,  and  the  circumstances 
1  it  was  effected,  together  with  a  particular  de- 
the  convict,  his  age,  size,  complexion,  color  of  hair 

what  county  convicted,  and  for  what  offense  and 
he  president  of  the  board  of  inspectors  shall,  with 
1  of  the  governor,  offer  a  reward,  not  exceeding 
d  dollars,  for  the  apprehension  of  such  state  con- 
aid  out  of  the  proceeds  of  the  labor  of  convicts  in 
easury.  But  no  warrant  shall  be  issued  for  the 
any  such  reward  unless  there  is  filed  in  the  office 
or  the  certificate  of  the  president  of  the  board  of 
iiat  such  convict  has  been  recaptured  and  restored 

with  the  indorsement  thereon  by  the  governor 
;  reward  to  be  paid. 

>st,  p   404,  |  51;  p.  409,  5  84;  Feb.  IS,  1895,  p.  849,  5  5"*.} 

189)  (4654)  Corporal  punishment  of  convicts; 
me  kept. — No  cruel  or  excessive  punishment  shall 
m  any  convict,  and  no  corporal  punishment  of  any 
e  inflicted  except  as  it  shall  have  been  previously 
by  the  rules  of  the  board  of  inspectors  and  of 
onvict  shall  have  been  notified,  and  such  punish- 
be  inflicted  only  by  the  party  authorized  by  the 
!  the  board  of  inspectors  to  inflict  it.  The  person 
by  the  president  of  the  board  of  inspectors  to 
hment  shall  keep  a  welbbound  book,  to  be  known 
>rd  of  punishments,"  in  which  he  shall  record  all 
%  of  whatever  character,  inflicted  on  convicts, 
lame  of  the  convict  punished,  offense,  date,  char- 
sact  extent  or  quantity  of  punishment;  and  it  shall 
of  the  president  of  the  hoard  to  carefully  examine 
at  least  once  in  each  month.  Any  false  entry  in 
or  any  failure  to  make  entry  therein,  as  required 
ion,  is  a  misdemeanor. 

15,  p.  849,  $  70-  Feb,  22,  1SS3,  p.  134,  $  1L\) 

90)  (4655)  Convict  exempt  from  certain  labor; 
■ — No  convict  shall  be  required  to  perform  any 
c  for  which  he  has  been  declared  unfit  or  incapable 
jieian  inspector;  nor  must  he  be  confined  in  bar 
or  compartments  pronounced  by  the  inspectors  to 
y  or  unfit  for  his  accommodation. 

J5,  p.  840,  3  71;  Feb.  22,  1RS3,  p.  134,  $  16.) 
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6545.  (4491)  (4656)  When  shackled.— Shackles  and  cl 
shall  be  placed  on  and  worn  by  convicts  only  by  consei 
an  inspector. 

(Feb.  18,  1895,  p.  849,  8  72;  Feb.  17,  1885,  p.  187,  §32.) 

6546.  (4492)  (4657)  Physically  disabled  convict  musl 
be  hired;  removal  from  work  injurious  to  health. — It  sha 
unlawful  for  the  inspectors,  or  any  other  person  or  o: 
having  charge  of  the  hiring  of  either  state  or  county  com 
to  hire  any  convict  who  is  not  physically  able  to  per 
such  work  to  be  worked  in  mines;  and  whenever  a  convi 
hired  to  be  worked  in  mines,  and  subsequently  it  is  ma< 
appear  that  such  work  is  injurious  to  the  health  of  the  coe 
such  convict  must  be  removed  from  such  mines  and  pi 
some  other  kind  of  hard  labor. 

(Feb.  18,  1895,  p.  849,  5  73;  Feb.  17,  1885,  p.  187,  §  8  35-38.) 

6547.  (4493)  (4658)  Felons  and  misdemeanants  not  wo 
or  confined  together;  nor  males  and  females;  nor  white 
black. — It  shall  be  unlawful  to  work  together,  or  to  co: 
in  the  same  room  or  compartment,  any  convict  who  has 
sentenced  to  hard  labor  for  the  commission  of  a  misdeme 
not  involving  moral  turpitude,  with  any  convict  sentence* 
the  commission  of  a  felony;  and  it  shall  be  unlawful  for  * 
and  colored  convicts  to  be  chained  together  or  to  be  all< 
to  sleep  together;  and  it  shall  be  unlawful  to  chain  tog< 
or  to  confine  together  in  the  same  room  or  compartment 
and  female  convicts.  Whenever  in  the  judgment  of  the 
ernor  and  the  board  of  inspectors  it  is  practicable  to  di 
arrangements  shall  be  made  for  keeping  white  and  col 
convicts  at  separate  prisons  and  they  shall  not  be  allows 
be  kept  at  the  same  place. 

(Feb.  18,  1895,  p.  849,  §  74;  Feb.  17,  1885,  p.  187,  §  19.)  Ex  parte  Bucl 
84  Ala.  460  (4  So.  424);  Ex  parte  White,  81  Ala.  80  (1  So.  700);  Ex 
Crews,  78  Ala.  457. 

6548.  (4494)  (4624)  (4589)  (3891)  (343)  Prison  mai 
ment  not  to  be  discussed  in  presence  of  convict. — No  ofl 
or  person  holding  any  appointment,  the  duties  of  which 
discharged  in  connection  with  the  convict  system,  must 
anything  in  relation  to  the  management  of  any  prison  ii 
presence  of  any  convict,  except  it  be  to  direct  him  in  his  ( 
or  to  admonish  him  for  delinquency. 

(Clay's  Digest,  p.  407,  5  70;  Feb.  18,  1895,  p.  849,  §  45.) 

6549.  (4495)  (4643)  No  officer  must  be  interested  in  pi 
of  convict  labor. — No  inspector,  physician  of  convicts,  s 
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aunicipal  officer,  or  any  officer  or  guard  who  has 
control,  or  direction  of  convicts,  must  be  in  any 
atsoever  interested  in  the  work  or  profit  of  the 
f  convict,  nor  shall  receive  any  gift,  gratuity,  or 
valuable  character  from  any  person  interested  in 


95,  p.  849 


i,  i  60;  Feb.  22,  1883,  p.  137,  §  15J 


96)  (4652)  Nor  accept  other  employment.— No 
j  state  shall  accept  from  any  person  or  corporation 
i  convict  labor,  any  employment  nor  receive  any 
m  for  services  rendered  to  such  person  or  corpo- 
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IBS,  p.  849,  $08;  Feb.  17,  1885,  p.  187,*  24.) 

97)  (4651)  Provision  for  disabled  convict;  con- 
secure  the  same. — When  a  convict,  without  fault 
and  while  working  out  his  sentence,  receives  per- 
*s  permanently  disabling  him  from  earning  a  liv- 
ird  of  inspectors  shall  have  power  to  make  pro- 
ds support  nntil  the  expiration  of  his  sentence, 
t  to  exceed  eight  dollars  a  month.  It  shall  be  the 
president  of  the  hoard  of  inspectors  to  insert  a 
rery  contract  of  hiring,  fixing  a  liability  on  the 

0  the  state  for  any  amount  thus  expended  for  the 
such  convict  so  disabled  until  the  termination  of 
;.  Nothing  herein  contained  shall  bar  the  right 
net  to  bring  his  action  against  the  contractor  or 
i  who  may  be  legally  liable  to  him  for  damages 
f  such  injuries, 

95,  p.  849,  9    67;  Feb.  17,  1885,  p.  187,  S  12.) 

}8)  Inspectors  may  contract  for  hire  of  convicts. 

[  of  inspectors  may,  with  the  approval  of  the  gov- 

con tracts  for  the  hire  of  the  labor  of  convicts  by 

nth,  or  year,  or  term  of  years,  the  state  in  such 

1  ling  and  supporting  the  convicts. 

95,  p.  849,  ft  83.) 

)9)  (4642)  (4537)  Not  to  be  hired  to  relative.— In 
11  any  convict  be  hired  to  any  person  related  to 
t,  either  by  consanguinity  or  affinity  within  the 
,  or  to  any  person  hostile  to  such  convict  or  of 
sposition. 

)5t  p.  849,  ft  59;  Mar.  4,  1876,  p.  285.) 

)0)  (4635)  (4597)  (3899)  (351)  Convict  provided 
g  and  money  when  discharged. — Each  convict,  at 
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the  expiration  of  his  term  of  confinement,  must  be  discha 
from  the  penitentiary,  and  must  be  furnished  with  a  dc 
suit  of  clothes  and  with  money  sufficient  to  enable  him  to  r 
his  destination,  not  exceeding  ten  dollars;  but  if  any  coi 
is  sick  at  the  time  his  term  expires,  he  must  not  be  discha 
except  at  his  own  request.  If  such  convict  is  charged 
the  commission  of  any  other  criminal  offense,  he  mus 
delivered  to  the  proper  sheriff  or  officer  to  answer  such  chj 
under  such  rules  and  regulations  as  may  be  prescribed  b] 
board  of  inspectors. 

(Clay's  Digest,  p.  408,  g  77;  Feb.  18,  1895,  p.  849,  f  52.) 

6555.  (4501)  (4639)  (4608)  (3910)  (362)  Regulataoi 
be  printed  for  information  of  convicts. — Such  of  the  rej 
tions  as  are  provided  by  this  article,  with  all  others  here 
adopted  by  the  legislature  or  by  the  inspectors  with  th< 
proval  of  the  governor,  as  it  may  be  necessary  that  con 
should  know,  and  the  sections  of  this  Code  relative  to  esc 
by  convicts,  must  be  printed  so  as  to  be  conveniently 
and  set  up  in  each  workshop  and  cell  in  a  conspicuous  p 

(Clay's  Digest,  p.  408,  §  78;  Feb.  18,  1895,  p.  849,  5  57.) 

6556.  (4502)  (4638)  (4607)  (3909)  (361)    Oonflnemei 
penitentiary  presumptive  evidence  of  legal  conviction.- 

the  trial  of  any  convict  for  any  offense  committed  withii 
penitentiary,  or  other  convict  prison  or  convict  camp,  the 
of  confinement  in  the  penitentiary  shall  be  presumptive 
dence  of  a  legal  conviction  and  sentence  of  imprisonment, 
a  copy  of  the  transcript  of  the  conviction  and  sentence 
with  the  president  of  the  board  of  inspectors  and  certifie 
him  to  be  correct,  shall  be  received  as  evidence  of  such 
viction. 

(Feb.  18,  1895,  p.  849,  5  56. 

6557.  (4503)  (4628)  (4609)  (3911)  (363)  Service  of 
process  on  convict. — When  any  suit  is  brought  against 
convict  who  is  imprisoned  in  the  penitentiary,  the  sumi 
or  subpoena  must  be  delivered  to  the  president  of  the  b 
of  inspectors,  who  must  hand  a  copy  to  the  convict  and  re 
the  original  by  mail  or  by  private  conveyance  to  the  pi 
court,  indorsing  on  the  envelope  the  title  of  the  suit  an< 
character  of  the  process;  and  any  mesne  process  which  it 
be  necessary  to  issue  in  the  progress  of  any  suit  may  be  se 
in  like  manner;  and  if  no  appearance  is  entered  for  the 
vict,  the  court  must  require  the  plaintiff  to  prove  his  der 
or  cause  of  action. 

(Clay's  Digest,  p.  410,  g  87;  Feb.  18,  1895,  p.  849, 1  47.) . 
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H)  (4629)  (4610)  (3912)  (364)  How  answer  of 
a  to  bill  in  chancery.— When  any  convict  in  the 
is  made  a  defendant,  to  any  suit  in  chancery  and 
)  the  bill  is  required,  a  commission  must  be  issued 
iter  of  the  court  in  which  the  suit  is  pending 
tie  inspectors  of  the  penitentiary,  and  authorizing 
iding  some  one  of  them  to  take  the  convict's 
the  convict  will  voluntarily  answer  the  bill,  he 
red  the  aid  of  counsel  to  prepare  bis  answer,  at 
ient  times  as  may  be  directed  by  the  inspector 
e  commission;  and  the  answer  must  be  sworn  to 
spec  tor  taking  the  same,  and  be  returned  by  him, 
oimission,  to  the  proper  court.  If  the  convict 
sglects  to  answer,  for  thirty  days  after  he  is  re- 
e  inspector  to  answer,  the  inspector  must  return 
ion,  and  certify  thereon  such  failure  or  neglect 
fter  which  a  decree  pro  confesso  may  be  entered 
convict,  unless  the  chancellor,  for  good  cause 
s  him  further  time  to  answer. 

at,  \k  41U,S8S-  Feb-  18,  1895,  p.  849,  3  43.) 

6)  (4630)  (4613)  (3915)  (3C7)  Testimony  in  civil 
testimony  of  convicts  may  he  taken  in  civil  suits 
tories  and  notice  as  in  other  cases  of  taking  testis 
^rogatories,  the  commission  being  directed  to  the 
id  executed  by  any  one  of  them,  and  the  convict's 
ing  taken  on  oath  and  returned  with  the  com  mi  s- 
her  cases. 

stT  p.  411,590;  Febt  18, 1895,  p.  849,  f  49.)  Has  no  reference 
-R  &  M.  Ihb.  Co.  v.  Tuostall,  72  Ala.  142. 

}6)  (4631)  (4611)  (3913)  (365)  Testimony  for 
linal  cases, — The  presiding  judge  of  any  circuit 
L«  having  reason  to  believe  that  the  testimony  of 
serving  a  sentence  in  the  penitentiary,  or  to  hard 
I  county,  18  necessary  in  any  criminal  prosecution 
,  and  that  other  evidence  cannot  be  obtained  on 
\  state,  may  order  a  writ  to  he  issued  by  the  clerk, 
:  the  president  of  the  board  of  inspectors  to  have 
before  the  court,  on  a  specified  day,  to  give  testi- 
particular  case  for  the  state;  and  the  president 
he  convict  before  the  court  on  a  specified  day, 
3  the  mandate  of  the  writ,  employing  a  trust- 
lty,  with  a  sufficient  guard,  to  convey  sufch  con- 
curt;  and  after  he  has  testified,  the  convict  must 
i  returned  to  the  custody  from  whence  he  was 
t  notice  must  he  served  on  the  president  of  the 
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board  of  inspectors  at  least  one  week  before  the  day  app< 
to  have  the  witness  in  court. 

(Clay's  Digest,  p.  410,  8  80.) 

6561.  (4507)  (4632)  (4612)  (3914)  (366)  Pees,  gi 
escapes,  etc.,  on  such  removal;  receipt  of  prisoner  by  s 
— For  conveying  any  convict  under  the  provisions  of  th 
ceding  section,  the  president  of  the  board  of  inspect 
entitled  to  the  actual  expenses  incurred  in  such  remov; 
eluding  the  hire  of  necessary  guards  and  their  expense 
guards  and  the  convict  are  subject  to  the  same  liabilitie 
penalties  for  an  escape,  or  attempt  to  escape;  the  shei 
jailer  of  the  county  must,  on  demand  of  the  officer  h 
charge  of  the  convict,  receive  and  safely  keep  such  c< 
in  the  county  jail  during  his  attendance  on  the  court,  or 
delayed  in  passing  through  the  county,  and  is  entitled  i 
usual  legal  charge  for  feeding  prisoners. 

(Feb.  18,  1895,  p.  849,  §  50.) 

6562.  (4508)  (4664)  Inspectors  have  authority  to  ir 
into  treatment  of  convicts. — The  inspectors  shall  have  ai 
ity  to  summon,  swear,  and  examine  witnesses  as  to  any  n 
concerning  the  management  and  treatment  of  convicts; 
the  president  of  the  board  or  an  inspector  may  administ* 
oath  of  office  to  guards  and  employes,  and  they  may  admi 
oaths  as  to  the  correctness  of  any  account  or  stateme 
regard  to  the  convict  system. 

(Feb.  18,  1895,  p.  849,  §  80;  Feb.  17,  1885,  p.  187,  §  25.) 

6563.  (4509)  (4660)  Termination  of  contract;  convi 
be  delivered. — Any  contract  for  the  hire  of  convicts  m; 
terminated  for  cause  by  the  president  of  the  board  of  inspc 
with  the  approval  of  the  governor,  or  may  be  terminat 
any  time  by  the  governor  without  assigning  any  reason  1 
for;  and  upon  notice  of  such  termination  the  contractor 
forthwith  deliver  all  convicts  held  by  him  under  such  coi 
to  the  president  of  the  board  of  inspectors,  or  the  coi] 
county  commissioners,  or  their  agents,  as  the  case  may  be. 

(Feb.  18,  1895,  p.  849,  $  g  65,  76;  Feb.  22,  1883,  p.  134,  §  20.) 

6564.  (4510)  (4662)   Contractor  to  account  for  escaj 

The  contractor  or  hirer  of  convicts  shall  pay  two  hundrec 
lars  to  the  state  for  each  convict  who  escapes,  whether 
escape  is  due  to  negligence  or  not,  which  amount  sha 
refunded  without  interest  upon  the  recapture  of  such  coi 
less  the  amount  paid  by  the  state  as  a  reward  for  such  r 
ture. 

(Feb.  18,  1895,  p.  849,  §  78.) 
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3)  Costs  of  appeal  to  supreme  court;  when  paid 
— When  an  appeal  is  taken  to  the  supreme  court 
gment  of  conviction  in  any  criminal  case  in  which 
it  has  been  convicted  of  a  felony  and  sentenced  to 
it  in  the  penitentiary,  and  the  case  is  affirmed  or 
iismissed,  the  clerk  of  the  supreme  court  shall 
statement  of  the  costs  of  appeal  in  the  supreme 
eluding  the  library  tax,  and  not  including  the  fee 
ney-general,  and  present  the  same  to  the  state 

shall  draw  his  warrant  on  the  state  treasurer  for 
thereof,  not  to  exceed  fifteen  dollars  in  any  case, 
[>f  the  convict  fund.     ■ 
p.  n&s.) 

4)  Permanent  improvement  of  state  lands.— The 
pectors  may,  with  the  approval  of  the  governor, 
nade  such  improvement  on  any  of  the  land  owned 
as  may  tend  to  the  benefit  of  the  convict  system, 
them  to  work  such  convicts  as  they  may  think 
rming  or  other  employments. 

Ef  p,  840,  «  81.) 

L5)  Renting  out  state  lands. — Such  of  the  lands 
a  state  as  are  not  needed  for  the  use  of  the  convict 
be  rented  out  by  the  president  of  the  board  of 
ith  the  approval  of  the  board. 

5,  p.  849,  5  82,) 

L6)  Permanent  improvement  of  the  convict  sys- 
lart  of  the  net  income  from  the  hire  or  labor  of 
ts  may,  with  the  approval  of  the  governor,  be 
srmanent  improvements  or  manufacturing  at  the 
signer 's  or  elsewhere,  looking  to  the  more  perma- 
nent of  the  convicts  of  different  classes. 

5,  p.  849,  l  32.) 

7)  Acquirement  of  land  by  condemnation. — The 
y  cause  proceedings  to  be  instituted  m  the  name 
jf  Alabama  for  the  acquirement  by  condemnation 
,  right  of  way,  or  material  needed  for  the  use  of 
ary,  or  the  maintenance  or  operation  of  the  con- 
if  the  state,  the  purchase  of  which  may  be  author- 
Such  proceedings  must' be  had  in  the  probate 
county  in  which  such  lands  or  other  property,  or 
irt  thereof,  may  be  situated,  and  prosecuted  in  the 
State  of  Alabama,  in  accordance  with  the  pro- 
is  Code  providing  for  the  condemnation  of  lands 
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for  the  public  uses,  so  far  as  the  same  may  be  applicable,  < 
that  the  application  need  not  be  certified,  nor  shall  secur 
costs  be  required  of  the  state. 

(Feb.  18,  1895,  p.  849,  §  86.) 

6570.  (4518)  (4650)  Venue  of  suits  in  which  the'  c 
system  is  interested;  party  plaintiff. — All  suits  where 
convict  system,  or  the  state  on  account  of  the  convict  s; 
is  interested,  must  be  brought  in  Montgomery  county  i 
court  having  jurisdiction  of  the  amount  involved,  excep 
to  condemn  property  under  the  preceding  section,  whicl 
be  brought  in  the  county  where  the  property  sought  to  t 
demned  is  located.  And  if,  on  the  trial  of  any  case  i 
county,  it  is  suggested  by  the  president  of  the  board  of  ir 
ors  that  the  state  is  interested  on  account  of  the  convict  s; 
such  cause  must  be  transferred  to  the  proper  court  of 
gomery  county.  All  suits  must  be  brought  in  the  name 
state,  except  that  in  suits  for  hire  of  county  convicts  tb 
shall  be  brought  in  the  name  of  the  county  interested, ; 
the  county  where  conviction  was  had. 

(Feb.  18,  1895,  p.  849,  §  66;  Feb.  17,  1885,  p.  187,  §  2.) 

6571.  (4519)  (4636)  (4601)  (3903)  (355)  Convicts  cc 
ting  offense  in  penitentiary,  confined  until  trial. — Any  c 

who  commits  any  one  of  the  offenses  prohibited  by  se 
7089  (4859),  6310  (4347),  and  6866  (4707),  or  any  other 
offense,  during  his  confinement  in  the  penitentiary,  m 
confined  therein  like  other  convicts,  until  his  trial  takes 
but,  after  the  expiration  of  his  former  term  of  confinem 
the  subsequent  offense  is  bailable,  he  may  be  dischargee 
confinement,  on  giving  sufficient  bail  for  his  appearance. 

(Clay's  Digest,  p.  407,  *  72.) 

ARTICLE  3. 

Costs  and  Earnings  in  Felony  Cases.    6572-<5578. 


Section. 

6572.  Costs  of  conviction;  items  to 

be  paid. 

6573.  Costs    shall    not    exceed    one 

hundred  and  fifty  dollars. 

6674.  Surplus  paid  to  fine  and  for- 
feiture fund. 

6575.  Clerk  must  swear  to  bill  of 
costs  and  forward  to  presi- 
dent of  board  of  inspectors; 
limit;   how  paid. 


Section. 
6576.  Special  laws  repealed 
of  officers  against  : 
forfeiture    fund    or 
fund. 

Earnings  of  convict  ] 
on  reversal  or  rend< 
case  on  appeal. 

Earnings   of  convict 
him  on  auditor's  wf 


6577. 


6678. 


6572.  (4511)  Costs  of  conviction;  items  to  be  paid— 
ever  a  defendant  is  convicted,  and  sentenced  to  the  p< 
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Mowing  items  of  costs  in  the  ease  shall  be  paid  out  aojb»ii«i< 
;t  fund,  to  the  extent  and  in  the  manner  hereinafter  J^ 18' 
:o  mt;  For  issuing  each  capias  or  warrant  (once),  1&12U V 
docketing  cause,  ten  cents;  issuing  each  subpcraa  &•**•* 
vitnesses,  twenty-five  cents;  each  undertaking  or 
&,  and  entering  same*  fifty  cents;  trial,  fifty  cents; 
Igment,  twenty-five  cents;  final  judgment,  twenty- 
ecord  for  supreme  court  (per  hundred  words),  ten 
ing  final  record  (per  hundred  words),  ten  cents; 
script  and  certificate  thereof  (per  hundred  words), 
mtering  forfeiture  against  defendant,  fifty  cents; 
s,  executing  each  warrant  or  writ  of  arrest,  two 
proving  bond,  one  dollar;  serving  each  subpoena 
itn esses,  fifty  cents;  for  committing  prisoners  to 
liar;  for  summoning  jury  in  capital  cases,  three 
te  witnesses'  fees,  which  are  fixed  at  seventy-five 
em  before  the  grand  jury  and  seventy-five  cents 
!ore  the  court  of  conviction,  and  five  cents  per  mile 
e  traveled  to  and  from  the  grand  jury  and  court  of 
nit  no  witness  shall  be  entitled  to  fees  in  more  than 
the  same  day;  cost  of  committing  magistrate  and 
r  preliminary  trial,  both  together  not  to  exceed  five 
d  when  the  conviction  is  secured  by  a  solicitor 
a  solicitor  who  is  paid  a  salary  by  the  state,  or 
licit  or  is  paid  a  salary  by  the  county,  such  bill  of 
Iso  include  the  solicitor's  fee,  which  is  now  or  may 
iy  law. 

95,  p.  849 ,  £  84.)  Whim  county  treasurer  required  to  register 
ites  —  Gray  v.  Abbott,  130  Ala.  322  (30  flo+  346),  Clerk 'f  fees 
aption  of  an  indictment;  order  setting  day  for  trial,  judgment 
i  item  of  coats. — t'armichael  v.  Matthews,  134  Ala,  210  (32  So. 
I    value   of   property   as   part   of   costs    on    conviction   of   petit 

of  grand  larceny  or  other  felony.— Skinner  v+  Dawson,  97  Ala, 
i).     Fees  of   county   solicitor   payable   out   of   convict   fund. — 

117  Ala.  227  (23  So.  E2Q).  Sheriff's  fees  for  executing  warrant 
in  of  bill  of  costs.™ Trapp  v.  State,  122  Ala.  394  (2,7  So.  194). 


ts  shall  not  exceed  one  hundred  and  fifty  dollars. —  lh- ^ 
osts  paid  in  any  one  case  shall  not  exceed  one  hun- 
ty  dollars, 

plus  paid  to  fine  and  forfeiture  fund. — The  surplus  (^ri; 
into  the  state  and  county  treasuries  arising  from 
s'  fees  after  the  solicitors  and  their  assistants  have 
been  paid  the  amounts  allowed  them  hy  law,  shall 
o  the  fine  and  forfeiture  fund  of  the  respective 
iirect  proportion  to  the  amount  received  from  the 
respectively. 


»  f 
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Amended, 
Feb.  18, 
1897,  p. 
1632,  $8. 


lb.,14. 


Aug.  W, 
718,  it 
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6575.  (4512)  Clerk  must  swear  to  bill  of  costs  and  fo 
to  president  of  board  of  inspectors;  limit;  how  paid- 
such  conviction,  the  clerk  of  the  court  in  which  the  com 
is  had,  shall  make  out  a  bill  of  the  costs  in  the  case,  confc 
no  items  not  enumerated  in  the  preceding  sections;  he 
make  oath  to  the  correctness  of  each  item  of  said  bill,  an 
the  same  is  a  legal  charge  against  the  defendant;  he  sha 
ward  the  bill  of  costs  to  the  president  of  the  board  of  insp 
of  convicts,  or  the  officer  discharging  his  duties,  who 
carefully  examine  the  same,  and  if  found  correct,  he 
request  the  state  auditor  in  writing  to  draw  his  warranl 
the  state  treasurer  for  the  payment  of  said  bill  to  said 
out  of  the  convict  fund.  No  costs  shall  be  paid,  until  th 
vict  has  been  delivered  to  the  penitentiary  officials,  and, 
a  convict  is  sentenced  in  more  than  one  case,  the  costs 
succeeding  cases  shall  not  be  paid  until  he  has  served  th 
ceding  sentences. 

(Feb.  18,  1895,  p.  849,  §  85.)  Fees  of  solicitor  pro  tern  taxable  a 
costs.— Trapp  v.  State,  117  Ala.  227  (23  So.  829). 

6576.  Special  laws  repealed;  claims  of  officers  again* 
and  forfeiture  fund  or  convict  fund.— Costs  shall  be  pa 
of  the  convict  fund  only  as  prescribed  in  the  preceding  se 
without  regard  to  special  laws  for  particular  counties 
nothing  in  this  article  shall  be  construed  to  deprive  any  c 
herein  enumerated,  of  any  claim  he  may  have  upon  the  c 
of  his  residence,  or  upon  any  fund  thereof,  for  the  perf on 
of  services  rendered  in  his  official  capacity,  nor  depriv 
county,  paying  the  salary  of  the  solicitor  therein,  of  any 
upon  the  convict  fund,  for  the  solicitor's  fees,  as  provi< 
the  preceding  sections. 

6577.  Earnings  of  convict  paid  him  on  reversal  or  ren< 
his  case  on  appeal. — When  any  person  is  convicted  of  a  \ 
and  takes  an  appeal  from  said  judgment  of  conviction 
supreme  court  of  Alabama,  and  pending  said  appeal  he 
to  not  have  said  judgment  and  sentence  suspended,  pe 
said  appeal,  and  goes  to  the  penitentiary  and  performs 
as  directed  under  said  sentence  of  judgment,  if  the  « 
reversed  and  remanded  or  rendered,  the  State  of  Alabama 
at  once  pay  to  him  or  his  attorney  of  record  the  amount  c 
while  performing  said  labor  under  said  sentence.  The  a: 
to  be  paid  him  is  the  amount  which  the  state  would 
received  from  the  proceeds  of  his  labor,  if  said  judgm 
conviction  had  not  been  reversed  and  remanded  or  rende 

6578.  Earnings  of  convict  paid  to  him  or  attorn 
auditor's  warrant. — Within  ten  days  after  the  judgm 
conviction  as  stated  in  the  preceding  section  is  reverse 
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*  rendered,  the  state  auditor  shall  issue  a  warrant 
treasury  for  the  amount  earned  by  said  person  for 
s  mentioned  m  the  preceding  section,  payable  to 
ttorney  of  record  and  forwarded  to  him  or  them, 
t  issued  by  said  auditor  shall  be  paid  out  of  the 
d  from  the  convicts  of  the  state. 
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ARTICLE  4. 

Eibs  of  Convicts   in   Counties  of   One  Honored  ThousaNo 
Inhabitants;   DiSBtrascMor  of.     H579. 

triaions  when  convicts  die,  escape,  etc.— The  clerks  *■£  m 
3  shall  not  be  required  to  pay  out  any  part  of  the  10,4* 
this  article,  until  they  have  received  a  sufficient  <TC<U 
ill  such  costs,  unless  the  convict  dies,  escapes,  or  is 
ardoned,  or  his  term  of  sentence  expires  before  the 
his  hire  are  sufficient  in  amount  to  pay  all  such 
But  in  the  event  a  convict  dies,  escapes,  or  is 
ardoned,  or  his  term  of  sentence'expires  before  the 
lis  hire  are  sufficient  in  amount  to  pay  all  the  costs, 
i  received  shall  be  applied  pro  rata  to  the  payment 
costs,  and  shall  be  so  distributed  by  him  on  the 
he  person  legally  entitled  thereto. 

article  was  rewritten  by  Code  committee,  and  most  of  act  as 
commissioner  was  stricken  out;  but  it  may  be  modified  by  act 
f  session  of  legislature  relating  to  county  convicts. 


ARTICLE  5. 


ft*  CaimcTs;  Hmira  akd  Hard  Labor.    6G84M3006. 
tide  probably  changed  by  act  of  extraordinary  session.] 


bor;  wbat  included, 

convict*      may      be 
1  on  public  roads. 
not  to  labor  on  pub 
jbways. 
cement    of   sentences. 

SS. 

convicts  under  four- 
nay  be  sentenced  to 
latory, 

applies,   etc. 

>yed  on  public   works. 


Section. 
6588.  Form  of  official  oath, 
6689,  Bond   of  superintendent. 

6590.  Action      on      superintendent1* 

bond. 

6591.  Duties    of   superintendent. 

6592.  Duty   of   judffp*. 

6593.  When   convicts  hired   nut. 

6594.  How   convicts   hired    out, 

6595.  To  be   managed   by   board   of 

inspectors  as  state  ronvicta 
are. 

6596.  Bniui    of   hirer 

6597.  Settlement    of   fontraetora 


Ht  I 
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Section.  Section 

6598.  Provision    for    treatment    of 

disabled  or  sick  convict. 

6599.  Board   of  inspectors  to  keep 

accounts   with    counties. 

6600.  Costs      of      conviction,      how 

paid. 

6601.  Notice   of   conviction;    record 

of  convicts. 

6602.  Convict  must  be  returned  to 

county  at  expiration  of  sen- 
tence. 


6603.  Laws  concerning  sta 
victs  applicable  to 
convicts. 

6604.  Laws  relating  to  conv 
prisoners  to  be  gi 
special  charge  to 
jury. 

6605.  Action  on  hirer's  bou 

6606.  How  proceeds  of  hi 
bursed. 


•6580.  (4529)  (4595)  (4466)  (3765)  (218)  Hard  labor; 
included. — Hard  labor  for  the  county  includes  labor  c 
public  roads,  public  bridges,  and  other  public  works  i 
county;  and  authorizes  the  working  of  county  convicts  < 
public  roads,  bridges,  or  other  public  works  in  the  coui 
the  letting  of  them  for  hire  to  labor,  as  may  be  determii 
the  court  of  county  commissioners  or  board  of  revenue. 

(Feb.  18,  1895,  p.  849,  §  102.) 

6581.  (4528)  County  convicts  may  be  worked  on  ] 
roads. — Whenever  the  commissioners  of  roads  and  re\ 
of  a  county  deem  that  it  is  to  the  best  interest  of  the  cou 
use  the  county  convicts  in  building,  repairing,  and  workii 
public  roads  of  the  county,  they  may  so  work  them  undei 
and  regulations  to  be  prescribed  by  the  board  of  inspc 
which  shall  be  uniform  throughout  the  state  for  wc 
county  convicts  on  the  public  roads. 

(Feb.  18,  1895,  p.  849,  §  101.) 

6582.  (4530)  (4596)  (4467)  Women  not  to  labor  on  ] 
highways. — No  woman  convicted  of  a  public  offense  sh 
required  to  work  as  a  laborer  on  any  public  highway  i: 
state. 

(Feb.  18,  1895,  p.  849,  §  103;  Dec.  1,  1868,  p.  365.)  When  woman 
baby  discharged  on  habeas  corpus  because  not  put  to  work. — Ex  parte  § 
98  Ala.  66  (13  So.  660). 

6583.  (4531)  (4588)  (4482)  (3780)  (233)  Common© 
of  sentences  on  two  or  more  convictions. — When  a  coin 
sentenced  to  hard  labor  for  the  county,  in  two  or  more  c< 
tions,  the  punishment  of  the  second  or  each  subsequent  c< 
tion  must  commence  on  the  termination  of  the  sentence  f 
preceding  conviction;  but  no  person  shall  be  sentenced  tc 
labor  for  the  county  so  that  the  aggregate  of  the  senteru 
two  or  more  convictions  shall  exceed  two  years  for  the  < 
and  the  aggregate  sentences  for  costs  shall  not  exceed  i 
months. 

(Feb.  18,  1895,  p.  849,  §  94.)    Fuller's  case,  97  Ala.  27  (12  So.  392). 
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32)  Sentences  for  costs;  not  to  exceed  ten  months;  c&uj 
i  in  cases  of  state  convicts. — Whenever  any  convict 
1  by  the  court  and  required  to  do  hard  labor  for  the 
ideational  sentence  not  to  exceed  ten  months  in  any 
j  payment  of  costs  of  conviction  may  be  imposed ; 
irt  must  determine  the  time  required  to  work  out 
t  the  rate  of  seventy- five  cents  per  day.  The  costs 
n  of  county  convicts  shall  be  the  same  as  in  case  of 
ts. 

95,  p.  849,  §  98.)  Judgment  and  sentence  held  insufficient  as  to 
in  v.  State,  120  Ala.  293  (25  So.  6). 

• 

>33)  County  convicts  under  fourteen  may  be  sen-  c^.) 
formatory. — County  convicts  under  fourteen  years 
be  sentenced  to  a  term  in  the  reformatory  provided 
ihapter,  or  to  hard  labor  for  the  county,  in  the  dis- 
he  presiding  judge;  and  in  such  event  the  costs  of 
not  exceeding  fifty  dollars,  shall  be  paid  out  of  the 
d  as  provided  in  cases  of  sentence  to  the  peniten- 

>22)  (4587)  (4480)  (3778)  (231)  When  supplies, 
Led  by  county;  labor  on  county  works. — It  shall  be 
?  the  court  of  county  commissioners,  or  board  of 
make  provision  out  of  the  county  treasury  for  suit- 
lothing,  lodging,  medicine,  and  medical  attention, 
the  (jonvicts  sentenced  to  hard  labor  for  the  county 
et  to  hire  under  the  provisions  of  this  article,  and 
10  time  give  directions,  general  or  special,  for  the 
t  of  such  convicts,  sentenced  to  hard  labor  for  the 
are. ordered  to  labor  on  the  public  works  of  the 

>38)  (4601)  (4473)  (3771)  (224)  If  employed  Qn 
ts,  superintendent  appointed;  term  of  office  and 
)n. — Should  the  court  of  county  commissioners,  or 
rvenue,  determine  to  employ  persons  sentenced  to 
for  the  county,  or  any  part  of  them,  in  work  on  the 
Is,  public  bridges,  or  other  public  works  of  the 
a  they  are  authorized  to  appoint  a  superintendent 
rcks^  whose  term  of  office  shall  expire  when  his  sue- 
alified;  and  who  shall  receive  for  his  services  such 
3n  as  shall  be  fixed  by  the  court  of  county  commis- 
board  of  revenue. 

395,  p.  849,  §  107.) 

>39)  (4603)  (4475)  (3773)  (226)  Form  of  official 
ed;  filed  in  probate  office.— The  superintendent  of 
cs,  and  each  person  employed  as  a  guard  over  con- 

>L.  in 
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victs  employed  on  the  roads  or  other  public  works  o 
county,  before  he  enters  upon  the  discharge  of  his  duties, 
take  and  subscribe  the  following  oath  before  some  < 
authorized  to  administer  the  same:  "I  do  solemnly  sweai 
I  will  support  the  constitution  of  the  United  States,  an 
constitution  of  the  State  of  Alabama,  so  long  as  I  rem 
citizen  of  said  state,  and  that  I  will  faithfully  execute  an 
charge  all  duties  required  of  me  (as  superintendent  or  gm 
convicts,  as  the  case  may  be),  and  that  I  will  observe  all 
and  regulations  prescribed  for  the  government  of  convic 
far  as  I  am  thereby  directed,  and  will  in  no  case  ill-trc 
abuse  any  convict  under  tny  charge  or  control,  or  inflic 
other  or  greater  punishment  than  may  be  prescribed  bj 
rules  and  regulations;"  and' such  oath  shall  be  filed  b 
party  making  the  same  in  the  office  of  the  judge  of  probi 
the  county  in  which  the  convict  is  sentenced  to  hard  laboi 

(Feb.  18,  1895,  p.  849,  $108;  Feb.  13,  1879,  p.  46,  §  2.) 

6589.  (4540)  (4604)  (4476)  (3774)  (227)  Bond  of  su] 
tendent. — The  superintendent  of  public  works  shall  also 
into  bond,  payable  to  the  county,  and  approved  by  the  juc 
probate,  with  two  good  and  sufficient  sureties,  in  the  pe 
of  one  thousand  dollars,  conditioned  that  he  will  faitl 
perform  the  duties  of  his  office,  obey  the  orders  of  the  coi 
county  commissioners,  and  will  not  voluntarily  permi 
escape  of  any  of  the  convicts  committed  to  him. 

(Feb.  18,  1895,  p.  849,  5  109.) 

6590.  (4541)  (4605)  (4477)  (3775)  (228)  Action  on  a 
intendent's  bond. — The  bond  of  the  superintendent  may  I 
in  suit  and  prosecuted  in  all  respects  as  is  provided  ii 
article  for  suits  on  bonds  given  by  hirers  of  convicts. 

(Feb.  18,  1895,  p.  849;  §  110.) 

6591.  (4542)  (4606)  (4478)  (3776)  (229)  Duties  of  su] 
tendent. — The  duties  of  the  superintendent  of  public  t 
are:  Faithfully  to  obey  and  carry  out  the  orders  and  dire< 
of  the  court  of  county  commissioners,  or  board  of  revenu 
see  that  the  convicts  committed  to  him  labor  faithfully;  i 
overwork  or  maltreat  the  convicts;  to  see  that  the  foo< 
clothing  delivered  to  him  for  the  convicts  are  given  to  th 
the  proper  time;  to  see  that  they  are  properly  housed  in  in 
ent  weather;  to  have  proper  medicine  and  medical  atte 
bestowed  on  them  when  necessary;  and  not  voluntarily  oi 
ligently  to  permit  them  to  escape. 

(Feb.  18,  1895,  p.  849,  8  111.)  Action  against  county  for  medical  8 
rendered  prisoner  in  jail. — Malone  v.  Escambia  Co.,  116  Ala.  214  (22  Sc 
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43)  Duty  of  judges  to  report  convictions  to  judge 

—All  judicial  officers  shall,  immediately  upon  the 
any  person  to  hard  labor  for  any  county,  report  in 
he  judge  of  probate  of  the  county  for  which  such 
made,  the  name  of  such  person,  the  length  of  his 
ie  date  of  its  commencement,  and  the  amount  of 
any  judicial  officer  presiding  over  a  court  that  has 
order  such  report  to  be  made  by  such  clerk. 

195,  p.  849,  §  112.) 

w  convicts  hired  out. — If  the  court  of  county  com-  (v.c.c.) 
or  board  of  revenue,  determine  to  let  the  county 
hire  or  labor,  such  court  or  board  shall  enter  on  its 
order  to  that  effect,  and  the  judge  of  probate  must 
r  notify  the  president  of  the  board  of  convict 
f  such  determination,  and  send  him  a  certified  copy 
*r. 

>w*  convicts  hired  out. — The  board  of  convict  in-  <w.ac.) 
ist  at  once  upon  receipt  of  the  notice  provided  for 
iding  section,  proceed  to  hire  out  such  county  con- 
lordance  with  the  provisions  of  law  and  the  rules 
ions  of  the  board  of  inspectors  regulating  the  hire 
victs,  except  that  the  bonds  of  the  contractors  shall 
to  the  county. 

be  managed  by  board  of  inspectors  as  state  con-  <w.c.o 
County  convicts  hired  out  by  the  board  of  inspect- 
3  classified  and  in  all  other  respects  managed  as 
its  are  classified  and  managed. 
)36)  (4599)  (4470,  4471)  (3768,  3769)  (221,  222) 
er;  how  conditioned;  when  required  clothing  spec- 
contract  of  hiring  shall  be  secured  by  bond  in  writ- 
aalty  of  double  the  amount  agreed  on  for  hire,  pay- 
county,  with  two  good  and  sufficient  sureties,  and 
to  pay  the  amount  of  hire  agreed  on,  and  also  to 
convict  with  a  sufficiency  of  good  and  wholesome 
ith  medicine  and  medical  attention  when  necessary, 
t  the  convict  humanely;  and  said  contract  may  be 
nore  years;  and  if  the  hiring  be  for  a  longer  term 
lonths,  or  if  the  condition  and  comfort  of  the  con- 
)  it,  the  hirer  may  also  be  required  to  furnish  to  the 
cified  clothing,  which  shall  also  be  expressed  in  the 


895,  p.  .849,  §  106.)  Authority  to  hire  convicts  to  hard  labor.— 
rtridge,  115  Ala.  126  (22  So.  557).  Indictment,  form  of  for 
pe;  bond  of  hirer  is  admissible  in  evidence. — Smith  v.  State, 
reach  of  bond.— Sloss  I.  &  S.  Co.  v.  Macon  Co.,  Ill  Ala.  554  (20 
ation  of  master  and  servant  does  not  exist  between  hirer  and 
calew  v.  Tenn.  C.  I.  &  R.  Co.,  112  Ala.  146  (20  So.  606). 
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rw.0.0.)  6597.  Settlement  of  contractors;  how  made. — All  s 
ments  of  contractors  for  the  hire  of  county  convicts  mu 
made  with  the  president  of  the  board  of  inspectors,  an< 
governed  by  the  provisions  of  law  regulating  settlement 
the  hire  of  state  convicts. 

(W.C.C.)  6598.  Provision  for  treatment  of  disabled  or  sick  convi 
The  president  of  the  board  of  inspectors  must,  out  of  the 
ceeds  of  the  hire  of  county  convicts  of  each  county,  pa 
expenses  incurred  for  the  treatment  of  any  sick  or  dis* 
convict  from  that  county  while  under  treatment  in  the  hog 
when  such  expenses  are  not  provided  by  the  contract  to  be 
by  the  contractor. 

(w.c.c.)  6599.  Board  of  inspectors  to  keep  accounts  with  counti 
The  board  of  inspectors  shall  keep  an  account  with  e 
county  whose  convicts  have  been  hired  out  under  the 
visions  of  this  article,  and  must  make  monthly  report  to 
state  auditor  of  the  amount  due  to  every  such  county  fo 
hire  of  its  convicts  for  the  preceding  month,  and  also  se 
copy  of  such  monthly  report  to  the  treasurer  of  the  coi 
Upon  the  payment  of  the  amount  to  the  state  treasurer 
state  auditor  shall  issue  his  warrant  for  the  amount  payal 
the  county  treasurer,  stating  for  what  account  it  is  issued 
the  same  shall  be  paid  to  the  county  treasurer  by  the 
treasurer. 

(w.cc.)  6600.  Costs  of  conviction;  how  paid. — When  county 
victs  are  hired  out  under  the  provisions  of  this  article 
costs  of  conviction  when  collected  shall  be  paid  by  the  cc 
treasurer  to  the  clerk  of  the  court  in  which  the  convict 
sentenced. 

(w.cc.)  6601.  Notice  of  conviction;  record  of  convicts. — Whei 
court  of  county  commissioners,  or  board  of  revenue,  of 
county  shall  determine  to  hire  out  the  county  convicts  as 
vided  in  this  article,  the  clerks  of  the  several  courts  o 
county  shall  immediately  upon  the  sentence  of  any  convi 
hard  labor,  notify  the  president  of  the  board  of  convict  ins 
ors  of  such  sentence,  giving  the  same  information  in  ref e: 
to  the  convict  as  is  required  in  the  case  of  a  state  convict, 
clerks  shall  also  give  a  copy  of  such  notice  to  the  judge  oJ 
bate.  The  president  of  thje  board  of  inspectors  shall  notii 
judge  of  probate  of  the  date  of  hire,  the  name  of  the  hire 
place  where  the  convict  is  to  labor,  the  length  of  the  senl 
and  the  sum  for  which  the  convict  was  hired.  From  such 
the  judge  of  probate  shall  make  and  keep  a  record  of  all 
county  convicts.  The  judge  of  probate  shall  also  keep  a 
ord  of  the  convicts  sentenced  to  the  penitentiary  frori 
county,  showing  the  name,  the  offense  of  which  he  was 
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1  the  date  and  termination  of  his  sentence.  The 
all  be  subject,  during  office  hours,  to  the  inspection 
lie.  The  president  of  the  board  of  inspectors  must 
3  judge  of  probate  of  the  county  a  copy  of  all  con- 
ire  of  county  convicts. 

544)  (4659)  Convict  must  be  returned  to  county  at 
of  sentence. — It  shall  be  the  duty  of  any  person  who 
possession  or  under  his  control,  any  state  or  county 
discharge  such  convict  at  the  expiration  of  his  term 
irvitude,  and  to  furnish  him  with  transportation  to 

seat  of  the  county  in  which  such  convict  was  sen- 
imprisonment.  And  he  shall  also  furnish  to  such 
3  good  suit  of  clothes  and  fifty  cents  a  day  for  each 
Say's  travel  from  the  place  where  he  is  discharged 
ination,  and  one  hat  and  pair  of  shoes.  But  if  such 
charged  with  the  commission  of  any  other  criminal 
must  be  delivered  to  the  proper  sheriff  or  officer,  to 
ih  charge,  under  such  rules  and  regulations  as  may 
>ed  by  the  board  of  inspectors. 

895,  p.  849,  |  75;  Feb.  22,  1883,  p.  134,  §  17.) 

520)  (4585)  Laws  concerning  state  convicts  appli- 
anty  convicts. — All  laws  of  the  state  and  rules  of  the 
ispectors  in  regard  to  state  convicts  shall  apply  also 
convicts  as  far  as  applicable,  except  as  otherwise 
y  law. 

395,  p.  849,8  91.)     Jefferson  Co.  v.  Truss,  85  Ala.  486  (5  So.  86). 

545)  Law  relating  to  convicts  and  prisoners  to  be 
>e<rial  charge  to  grand  jury.— The  judges  of  the  cir- 
ty  courts  shall  give  in  special  charge  to  the  grand 
rovisions  of  this  Code  relating  to  convicts  and  pris- 

L895,  p.  849,  §  114.) 

537)  (4600)  (4472)  (3770)  (223)  Action  on  hirer's 
ih  bond  may  be  put  in  suit  in  any  court  of  the  county 
the  convicts  were  sentenced  to  hard  labor  having 

I  of  the  same;  and  the  suit  shall  be  governed  by  the 
•ning  other  suits  on  penal  bonds;  and  the  recovery, 

II  be  paid  into  the  county  treasury  for  the  use  of  the 
rhose  benefit  the  recovery  is  had, 

dw  proceeds  of  hire  disbursed. — Nothing  in  this  (w.o.*> 
11  be  so  construed  as  to  require  the  state  treasurer  to 
lty  treasurers  the  proceeds  of  the  hire  of  county  con- 
to  the  first  Monday  after  the  second  Tuesday  in 
910,  and  till  that  date  the  proceeds  of  hire  shall  be 
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paid  to  the  several  officers  who  are  now  authorized  by  h 
receive  and  disburse  the  same,  and  after  that  day  the  pro 
of  hire  shall  be  paid  to  the  county  treasurer,  as  required  b; 
article,  and  by  him  disbursed.* 

♦Note. — The  foregoing  article  5  was  rewritten  by  the  Code  committee, 
rewritten  was  adopted;  but  at  the  extraordinary  session  of  the  legislate 
following  act  was  passed,  which  is  practically  what  the  law  was  in  th 
of  1896. 

No.  85.  AN  ACT 

To  provide  for  the  hiring,  management,  control,  and  inspection  of  coun 
victs.    Be  it  enacted  by  the  Legislature  of  Alabama: 

Section  1.  Laws  concerning  state  convicts  applicable  to  county  cc 
All  laws  of  the  state  and  rules  of  the  board  of  inspectors  in  regard  t 
convicts  shall  apply  also  to  county  convicts  as  far  as  applicable,  ex< 
otherwise  provided  by  law. 

Sec.  2.  Under  control  of  the  county  commissioners.  Hard  labor  J 
county  shall  be  under  the  superintendence  and  control  of  the  court  of 
commissioners,  or  board  of  revenue,  who  shall  determine  in  what  i 
and  on  what  particular  works  the  labor  shall  be  performed,  and  all  c 
sentenced  to  hard  labor  for  the  county  shall  be  under  the  direction  and 
of  the  court  of  county  commissioners,  or  board  of  revenue,  when  wor 
hired  in  the  county  where  convicted,  but  otherwise  they  are  to  be  un< 
superintendence  and  control  of  the  board  of  inspectors  of  convicts. 

Sec.  3.  When  supplies,  etc.,  furnished  by  county;  labor  on  county 
It  shall  be  the  duty  of  the  court  of  county  commissioners,  or  board  of  r< 
to  make  provision  out  of  the  county  treasury  for  suitable  food,  clothing 
ing,  medicine,  and  medical  attention,  for  such  of  the  convicts,  senter 
hard  labor  for  the  county  as  are  not  let  to  hire  under  the  provisions 
article,  and  from  time  to  time  give  directions,  general  or  special,  i 
employment  of  such  convicts  sentenced  to  hard  labor  for  the  county 
ordered  to  labor  on  the  public  works  of  the  county. 

Sec.  4.  Record  kept  of  convicts  sentenced  to  hard  labor;  report  oi 
of  probate  or  agent.  A  record  shall  also  be  kept  in  the  office  of  the  b< 
inspectors,  similar  to  that  provided  to  be  kept  for  state  convicts,  of  i 
sons  who  are  sentenced  to  hard  labor  for  the  county,  and  who,  unc 
provisions  of  this  article,  may  be  confided  to  their  supervision;  and  th< 
of  probate,  or  agent  of  hard  labor  for  the. county,  shall  report  to  the 
at  such  times  as  the  board  may  prescribe,  the  name,  age,  sex,  and  i 
each  person  sentenced  to  hard  labor,  date  of  conviction,  crime,  term 
tence,  additional  term  for  costs,  date  of  expiration  of  sentence,  and  i 
of  costs;  any  judge  of  probate  failing  or  neglecting  to  make  or  to  hav 
by  the  agent  of  hard  labor  for  his  county,  the  reports  required  by  la1 
be  impeached  as  in.  other  cases;  and  he  and  the  sureties  on  his  officii 
shall  be  liable  to  any  person  for  all  damages  sustained  by  reason  < 
failure.  Tne  moneys  arising  from  the  hire  of  county  convicts  shall 
lected  and  disbursed  in  the  same  manner  and  by  the  same  officers  as  p 
by  law  now  in  force  in  the  respective  counties. 

Sec.  5.  Record  or  convicts  kept  by  judge  of  probate.  The  court  of 
commissioners,  or  board  of  revenue,  shall  provide  a  well-bound  book, 
kept  in  the  office  of  the  judge  of  probate,  subject,  during  office  hours, 
inspection  of  the  public,  in  which  he  shall  enter  the  name  of  each 
sentenced  to  hard  labor  for  the  county,  the  date  of  hire,  the  name, 
hirer,  the  place  where  convict  is  to  labor,  the  length  of  sentence,  a 
sum  for  which  the  convict  was  hired,  and  he  shall  also  kfeep  a  record 
convicts  sentenced  to  the  penitentiary,  showing  the  name,  the  offense  ol 
he  was  convicted,  and  the  date  and  termination  of  his  sentence. 

Sec.  6.    Inspection   of   county   convicts;    stipulation   in    contract   o: 
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ovists.  When  convicts  are  sentenced  to  hard  labor  for  tbe 
red  out  by  tbe  court  of  county  com  mi  ssio  tiers,  it  shall  be  the 
ispector  of  state  convicts  to  visit  such  convicts  whenever  they 
accessary,  and  they  shall  rigidly  scrutinize  and  inquire  into  the 
management  of  such  convicts,  and  shall  report  to  the  judge  of 
itiug,  the  condition  and  treatment  of  such  convicts.  No  con- 
made  by  such  court  for  hiring  county  convicts,  without  a 
rein  that  the  contract  shall  end  if  the  bond,  in  the  opinion  of 
rebate,  becomes  insufficient,  or  if  any  convict  is  treated  cmelly 
jy  the  hirer  or  his  employes.  Whenever  the  board  of  inspectors 
be  governor  that  convicts  who  have  been  sentenced  to  hard 
county  should  be  removed  from  the  place  where  they  are  at 
the  control  of  the  person  who  has  them  hired,  it  shall  be  his 
the  judge  of  probate  of  the  county  where  said  convicts  were 
smove  them  from  such  place,  or  to  annul  such  contract,  aa  the 
ind  any  judge  of  probate  neglecting  or  refusing  to  obey  such 
Liable  to  impeachment  and  removal  from  office,  as  provided 
taes,  and  when  in  ease  the  contract  is  annulled  or  the  convicts 
i  this  section,  they  may  bo  kept  in  any  jail  in  the  state  until 
red  out  again  or  disposed  of  in  some  other  legal  manner, 
icial  appointed  to  visit  and  report  upon  convicts  hired  within  the 
court  of  county  commissioners  or  board  of  revenue  of  each 
ivicts  of  which  are  hired  within  the  county  and  not  engaged  in 
lesignate  one  of  their  number,  or  some  other  suitable  person, 
Inspect  such  convicts  once  a  month.  The  person  designated 
uthly  reports  of  the  treatment  of  such  convicts  to  the  president 
of  inspectors  and  shall  receive  such  compensation,  to  be  paid 
ity  treasury,  as  may  be  allowed  hy  the  court  of  county  eommis- 
d  of  revenue, 
whom  net  to  be  hired;  when  convicts  not  to  be  guarded.  No 
ed  to  hard  labor  ah  a  if  be  hired  to  any  person  related  to  him 
ity  or  affinity,  or  who  is  unfriendly  to  him*  or  who  has  not  a 
or  immediately  will  prepare  one  for  the  confinement  of  such 
[ht,  or  when  not  at  work,  wherein  he  mtiat  be  kept  confined  at 
it  in  caoe  of  a  convict  convicted  of  a  misdemeanor,  and  hired 
where  convicted,  the  hirer  shall  not  be  required  to  keep  such 
*l  or  attended  by  a  guard,  unless  so  requested  by  an  order  of 
mnty  commissioners,  incorporated  in  the  contract  of  hiring, 
unity  convicts  may  be  worked  on  public  roads.  Whenever 
iers  of  roads  and  revenues  of  a  county  deem  that  it  is  to  the 
f  the  county  to  use  the  county  convicts  ia  building,  repairing, 
he  public  roads  of  the  county,  they  may  so  work  them  under 
la t ions  to  be  prescribed  by  the  board  of  inspectors,  which  shall 
roughout  the  state  for  working  county  convicts  on   the  public 

rd  labor;  what  included.  Hard  labor  for  the  county  includes 
iblic  roads,  public  bridges  and  other  public  works  in  the  county; 
the  lotting  of  such  convicts  to  hire  to  labor  anywhere  within 
nay  be  determined  by  the  court  of  county  rpmmiasi oners  or 
ue, 

omen  not  to  labor  on  public  highways,     No  woman  convicted  of 
S  shall  be  required  to  work  as  a  laborer  on  any  public  highway 


>mmencement  of  sentences  on  two  or  more  convictions.  When  a 
3 need  to  hard  labor  for  the  county,  on  two  or  more  convictions, 
t  of  the  second  or  each  subsequent  conviction  must  commence 
tation  of  the  sentence  for  the  preceding  conviction;  but  no 
5  sentenced  to  hard  labor  for  the  county  so  that  the  aggregate 
es  on  two  or  more  convictions  shall  exceed  two  years  for  the 
aggregate  sentences  for  costs  shall  not  exceed  fifteen  months, 
sntences  for  costs;  not  to  exceed  ten  months.     Fees  same  as  in  , 
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cases  of  county  convicts  as  provided  by  law  now  in  force  in  the  res] 
counties.  Whenever  any  convict  is  sentenced  by  the  court  and  required 
hard  labor  for  the  county,  an  additional  sentence  not  to  exceed  ten  i 
in  any  case  for  the  payment  of  costs  of  conviction  may  be  imposed;  a 
court  must  determine  the  time  required  to  work  out  such  costs  at  the  1 
forty  cents  per  day.  The  costs  of  conviction  of  county  convicts  si 
the  same  as  provided  by  law  now  in  force  in  the  respective  counties. 

Sec.  14.  County  convicts  under  sixteen  may  be  sentenced  to  reforn 
County  convicts  under  sixteen  years  of  age  may  be  sentenced  to  a  term 
reformatory  provided  for  in  this  chapter,  or  to  hard  labor  for  the  < 
in  the  discretion  of  the  presiding  judge;  and  in  such  event  the  costs  c 
viction,  not  exceeding  fifty  dollars,  shall  be  paid  out  of  the  convict  fi 
provided  in  cases  of  sentence  to  the  penitentiary. 

Sec.  15.  Place  and  kind  of  labor  expressed  in  contract;  when  ch 
Every  contract  for  the  hire  of  county  convicts  must  express  the  kind  of 
and  the  place  at  which  it  is  to  be  performed;  and  such  convict  mi 
restricted  to  such  place  and  labor,  which  must  not  be  changed  except 
the  recommmendation  of  the  court  of  county  commissioners,  and  count 
victs  can  only  be  sublet  or  rehired  in  the  same  manner. 

Sec.  16.  Hiring  of  convicts;  how  made.  Should  the  court  of  count; 
missioners  or  board  of  revenue  determine  to  let  convicts,  or  any  part  of 
to  hire,  they  may  do  so  by  themselves,  or  by  some  member  of  their 
or  other  person  to  be  appointed  by  them. 

Sec.  17.  Bond  of  hirer;  how  conditioned;  when  required  clothing  sp< 
The  contract  of  hiring  shall  be  secured  by  bond  in  writing,  in  a  penalty 
the  amount  agreed  upon  for  hire,  payable  to  the  county,  with  two  goc 
sufficient  sureties,  and  conditioned  to  pay  the  amount  of  hire  agreed  o 
also  to  furnish  the  convict  with  a  sufficiency  of  good  and  wholesome 
and  with  medicine  and  medical  attention  when  necessary,  and  to  tre 
convict  humanely;  and  said  contract  may  be  for  one  or  more  years; 
the  hiring  be  for  a  longer  term  than  two  months,  or  if  the  conditio 
comfort  of  the  convict  require  it,  the  hirer  may  also  be  required  to  fun 
the  convict  specified  clothing,  which  shall  also  be  expressed  in  the  bond 
attorney-general  shall  prepare  a  form  of  contract  and  bond  which  sh 
furnished  to  the  judge  of  probate  of  each  county  by  the  president  < 
board  of  inspectors,  which  shall  be  used  in  all  cases  of  the  hiring  of  < 
convicts. 

Sec.  18.  Action  on  hirer 's  bond.  Such  bond  may  be  put  in  suit  in  anj 
of  the  county  for  which  the  convicts  were  sentenced  to  hard  labor  1 
jurisdiction  of  the  same;  and  the  suit  shall  be  governed  by  the  rules  gov 
other  suits  on  penal  bonds;  and  the  recovery,  if  any,  shall  be  paid  in 
county  treasury  for  the  use  of  the  party  for  whose  benefit  the  recovery  i 

Sec.  19.  if  employed  on  public  works,  superintendent  appointed;  tc 
office  and  compensation.  Should  the  court  of  county  commissioners  or 
•of  revenue  determine  to  employ  persons  sentenced  to  hard  labor  for  the  c 
or  any  part  of  them,  in  work  on  the  public  roads,  public  bridges,  or 
public  works  of  the  county,  then  they  are  authorized  to  appoint  a  superi 
ent  of  public  works,  whose  term  of  office  shall  expire  when  his  succei 
qualified,  and  who  shall  receive  for  his  services  such  compensation  ai 
be  fixed  by  the  court  of  county  commissioners  or  board  of  revenue. 

Sec.  20.  Form  of  official  oath  required;  filed  in  probate  office.  The 
intendent  of  public  works,  and  each  person  employed  as  a  guard  over  cc 
sentenced  to  hard  labor  for  the  county,  before  he  enters  upon  the  discha 
his  duties,  shall  take  and  subscribe  the  following  oath  before  some 
authorized  to  administer  the  same:  "I  do  solemnly  swear  that  I  will  s 
the  Constitution  of  the  United  States,  and  the  Constitution  of  the  St 
Alabama,  so  long  as  I  remain  a  citizen  of  said  state,  and  that  I  will 
fully  execute  and  discharge  all  duties  required  of  me  (as  superintend' 
guard  of  convicts,  as  the  case  may  be),  and  that  I  will  observe  all  rul< 
regulations  prescribed  for  the  government  of  convicts,  so  far  as  I  am  tl 
directed,  and  will  in  no  case  ill  treat  or  abuse  any  convict  under  my  < 
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ttict  any  other  or  greater  punishment  than  may  be  prescribed 
id   regulations";   and  such   oath   shall  be  filed  by  the  party 

in  the  office  of  the  judge  of  probate  of  the  county  ia  which 
nte need  to  hard  labor. 

d  of  superintendent.  The  superintendent  of  public  works  shall 
and,  payable  to  the  count yf  and  approved  by  the  judge  of  pro- 
ood  and  sufficient  sureties,  in  the  penalty  of  one  thousand  dol- 

that  he  will  faithfully  perform  the  duties  of  his  office*  obey 

court  of  county  commissioners,  and  will  not  voluntarily  permit 

y  of  the  convicts  committed  to  bim. 

ion  on  superintendent  'a  bond.     The  bond  of  the  superintendent 

lit  and  prosecuted  in  all  respects  as  is  provided  in  this  article 

ia  given  by  hirers  of  convicts, 

tes  of   superintendent.     The   duties   of   the   superintendent   of 

:     FaithfuJJy  to  obey  and  carry  out  tbe  orders  and  directions' 

county  commissioners  or  board  of  revenue;  to  see  that  the 
:ed  to  bim  labor  faithfully  j  not  to  overwork  or  maltreat  the 
that  the  food  a  ad  clothing  delivered  to  him  for  the  convicts 
\m  at  tbe  proper  time;  to  see  that  they  are  properly  housed 
therj  to  have  proper  medicine  and  medical  attention  bestowed 
lecessary;  and  not  voluntarily  or  negligently  to  permit  them' 

y  of  judges  to  report  convictions  to  judge  of  probate.  Alt 
shall,  immediately  upoa  the  sentence  of  any  person  to  har<$ 
unty,  report  ia  writing  to  the  judge  of  probate  of  the  county 
lentence  is  made,  the  name  of  such  person,  the  length  of  his 
te  of  its  commencement  and  the  amount  of  costs.  But  any 
presiding  over  a  court  that  has  a  clerk,  may  order  such 
e  by  such  clerk, 

vict  must  be  returned  to  county  at  expiration  of  sentence.  It 
'  of  any  person  who  has  in  his  possession  or  under  his  control 
aty  convict,  to  discharge  such  convict  at  the  expiration  of  his 
rvitude,  and  to  furnish  him  with  transportation  to  the  county 
uty  in  which  such  convict  was  sentenced  to  imprisonment, 
o  furnish  to  such  convict  one  good  suit  of  clothes  and  fifty 
each  estimated  day's  travel  from  the  place  where  he  is  dis- 
istination,  and  one  hat  and  pair  of  shoes.  But  if  such  convict 
the  commission  of  any  other  criminal  offense  he  must  be 
proper  sheriff,  or  officer,  to  answer  such  charge,  under  such 
ions  as  may  prescribed  by  the  board  of  inspectors.     That  after 

0  effect  no  convict  shall  be  discharged  in  any  county  in  this 
re  than  100,000  population  except  in  cases  where  the  convict 
was  convicted  in  such  county  of  more  than  100,000  population; 

1  convicts,  state  and  county,  who  may  have  heretofore  been 
o  any  contractor  to  be  worked  or  kept  in  any  county  having 
0  population  and  all  convicts,  state  and  county,  who  may  here- 
o  any  county  having  more  than  100,000  ppoulation  to  be  there 
by  any  contractor  pursuant  to  any  contract  heretofore  made, 
ed  in  the  county  where  they  are  worked  or  kept,  irrespective 
t.  That  in  all  cases  where  state  convicts  are  confined  in  the 
any  department  of  the  penitentiary  in  counties  having  more 
►ulation  and  are  there  worked,  employed,  kept,  or  imprisoned 
tate  and  are  so  worked,  kept,  or  imprisoned  without  the  inter- 
mtractor,  it  is  made  the  duty  of  the  board  of  convict  inspectors 
i  convicts  at  any  time  within  fifteen  days  prior  to  the  time 
ratitled  to  their  discharges,  as  now  provided  by  law,  to  be 
sr  guard  to  the  counties  in  which  such  convicts  were  con- 
i  there  immediately  upon  arrival  thereat  discharged;  provided 
lere  the  county  seats  of  such  counties  are  on  a  railroad  the 

discharged  at  the  county  seat  of  the  county  where  he  was 
cost    of    transporting    state    convicts,    under    guard,    to    the 
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counties  where  they  were  convicted  as  provided  for  in  this  sectioi 
act  shall  be  paid  out  of  the  convict  fund  in  the  same  manner  and  si 
the  same  auditing  and  approval  that  is  now  required  by  law  in  the  ca 
payment  of  other  sums  out  of  such  fund.  It  shall  be  the  duty  of  said 
convict  inspectors  to  cause  as  many  convicts  who  are  to  be  discharge 
counties  where  they  were  convicted,  under  this  section  of  this  act,  as 
reasonably  so  transported  under  the  same  guard  or  guards,  and  at 
costs  the  circumstances  will  permit  of.  That  after  this  act  goes  in 
neither  the  state  nor  any  county  shall  make  any  contract  for  the 
hire  of  any  convict,,  nor  shall  any  convict  be  leased  or  hired  by  ei 
state  or  any  county,  to  be,  or*  who  shall  be  worked,  employed,  imprii 
kept  in  any  county  having  more  than  100,000  population,  except  in  ca* 
the  person,  firm,  or  corporation  to  whom  or  which  such  convicts  are 
leased  shall  agree  to  transport  such  convicts  within  fifteen  days  pric 
time  such  convicts  would  be  entitled  to  their  discharges  as  now  pro 
law  to  the  counties  where  such  convicts  were  convicted  and  to  th 
seats  of  such  counties  where  the  county  seat  is  on  a  railroad;  and  all 
who  shall  be  leased  or  hired  by  either  the  state  or  any  county,  after  th< 
of  this  act,  to  be  worked,  employed,  kept,  or  imprisoned  in  any  c 
the  state  having  more  than  100,000  population,  or  who  shall  be  so 
employed,  kept,  or  imprisoned,  shall  be  within  fifteen  days  prior  to 
when  they  would  be  entitled  to  their  discharges  as  now  provided 
transported  by  the  person,  firm,  or  corporation  hiring  or  leasing  them 
by  the  bailee  or  lessee  of  such  convicts),  under  guard  to  the  counti 
such  convicts  were  convicted,  and  be  there,  immediately  on  arrival 
counties,  discharged,  and  if  the  county  seat  of  the  county  where  sucl 
was  convicted  is  on  a  railroad,  then  such  convict  shall  be  discharged 
county  seat;  and  provided  that  all  convicts  who  now  or  may  here 
worked,  employed,  kept,  or  imprisoned  in  the  same  county  where  tl 
convicted  may  be  discharged  in  such  county,  irrespective  of  its  po 
That  any  convict  required  under  the  provisions  of  this  act  to  be  di 
in  the  county  wherein  he  was  convicted  may  be  transported  to  sue! 
at  any  time  within  fifteen  days  prior  to  the  time  he  may  be  entitle 
discharge  as  now  provided  by  law;  that  such  convict  may  be  di 
immediately  upon  reaching  such  county,  unless  the  county  seat  of  sue 
is  on  a  railroad,  in  which  case  such  convict  shall  be  discharged  at  sue 
seat;  that  after  such  discharge  such  convict's  sentence  shall  be  at 
That  any  person,  firm,  or  corporation  to  whom  any  convict  is  hereaft 
or  hired  who  shall  discharge  any  convict  required  under  the  prov 
this  act  to  be  discharged  in  the  county  where  he  was  convicted,  v 
discharge  such  convict  elsewhere  than  is  required  by  this  act  shall  1 
of  a  misdemeanor  and  shall  be  fined  therefor  not  exceeding  $100;  and 
prosecuted  therefor  before  any  court  in  the  state  having  jurisdictioi 
demeanors;  and  shall  also  forfeit  $100  to  any  person  suing  therefor; 
suits  the  circuit  courts  of  this  state  shall  have  jurisdiction.  That  ani 
of  the  penitentiary,  superintendent  or  guard  of  convicts,  sheriff,  or  oth 
or  employe  of  the  state  or  any  county  who  shall  discharge  any  co 
quired  under  the  provisions  of  this  act  to  be  discharged  in  the  county 
he  was  convicted  who  shall  discharge  such  convict  elsewhere  than  is 
by  this  act  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
may  be  fined  not  less  than  $100. 

Sec.  26.  Law  relating  to  convicts  and  prisoners  to  be  given  h 
charge  to  grand  jury.  The  judges  of  the  circuit  courts  and  city  coi 
give  in  special  charge  to  the  grand  jury  the  provisions  of  this  Code 
to  convicts  and  prisoners. 

Sec.  27.  This  act  shall  not  be  so  construed  as  to  repeal  any  local 
in  force  in  this  state. 

Approved  November  30,  1907. 
Ofl&cial:  FBANK  N.  JULIAN,  Secretary  of 
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Discharging  QuBflcta 

ARTICLE  6. 

Discharging  Convicts*    O^JT. 

barge  of  convicts  by  officials  contrary  to  law,—  oet.  10, 
of  the  penitentiary,  superintendent  or  guard  of  JVjj 
riff  or  other  officer  or  employe  of  the  state  or 
hall  discharge  any  convict  otherwise  than  as  re- 
the  provisions  of  this  Code,  or  who  shall  dis- 
x>nvict  elsewhere  than  is  required  by  law,  shall 
a  misdemeanor,  and,  upon  conviction  therefor, 
not  less  than  one  hundred  dollars. 


CROSS  REFERENCES, 


EM   (Criminal  Code)    6479-6007 


CHAPTER  192. 

STi  PRISONERS,  OFFENSES  CONCERNING.     fl6W-661R. 


meat    of  convicts  by 

(Dent   oil  convicts  by 

£    conviet    after    ex- 
i   of  bis  sentence, 
refusing  to  appear  or 

concerning      treat 
f  convicts. 
>f  duty,   or   violation 

regulating    convicts 
rd,  etc. 

lischarged  when  term 
;        furnished        with 

etc. 


SECTIOH. 

6614.  Violation   of  duty  concerning 

convict  in  solitary  confine 
ment,  or  allowing  con  versa* 
tion  with  him. 

6615.  Permit  tin  £  convicts  to  be  fur- 

nished with  intoxicating 
liquors. 

6616.  Furnishing  intoxicating  drink 

to  convict, 

6617.  Trespassing   about    prisons. 

6618.  Perm  i  ting  prisoner  to  receive 

spirituous  or  vinous  liquors. 

6619.  Imprisoning     together     white 

and  colored  prisoners  before 
conviction. 


6)  (3753)  (4310)  (3686)  (143)  Maltreatment  of 
officer. — Any  superintendent,  guard,  or  other 
j  charge  of  convicts,  who  overworks  or  maltreats 
or  inflicts  upon  liiin  any  other  or  greater  punish- 
*  is  authorized  by  law  to  inflictt  must,  on  convic- 
t  not.  less  than  fifty  nor  more  than  five  hundred 
nay  also  be  imprisoned  in  the  county  jail,  or  sen- 
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tenced  to  hard  labor  for  the  county,  for  not  more  tht 
months. 

Original  statutes  regulating  prisons  and  prisoners  passed  Feb.  10, 
Toulmin's  Digest,  pp.  654  et  seq.  Hirer  of  county  convict  has  no  ai 
to  inflict  personal  chastisement  on  him;  previous  misconduct  of  con 
justification  or  mitigation. — Prewitt  v.  State,  51  Ala.  33. 

6609.  (4547)  (3754)  (4320)  (3687)  (144)  Maltreatm 
convicts  by  hirer. — Any  hirer  of  a  convict,  who  overwo: 
maltreats  such  convict,  or  fails  to  supply  him  with  a  suffi< 
of  good  and  wholesome  food,  or  with  necessary  medi 
surgical  and  medical  attention,  or  with  warm  and  comf o 
clothing,  or  with  comfortable  shelter  in  inclement  we 
must,  on  conviction,  be  fined  not  less  than  fifty  nor  mor< 
five  hundred  dollars,  and  may  also  be  imprisoned  in  the  c 
jail,  or  sentenced  to  hard  labor  for  the  county,  for  not 
than  six  months. 

Conviction  for  chaining  convict  to  a  plow,  necessarily  includes  assa 
battery. — Sanders  v.  State,  55  Ala.  183.  Sufficiency  of  indictment. — Si 
case,  55  Ala.  184.  For  hirer  to  chastise  convict,  may  be  assault  and  ba 
Prewitt 's  case,  51  Ala.  33. 

6610.  (4548)  (3981)  Detaining  convict  after  expirat 
his  sentence. — Any  person  who  willfully  detains,  impris( 
works  any  convict,  state  or  county,  after  the  termination 
sentence  of  such  convict,  must,  on  conviction,  be  fined  n 
than  one  hundred  nor  more  than  one  thousand  dollar 
shall  also  be  sentenced  to  hard  labor  for  the  county  f 
more  than  twelve  months;  and  one-half  of  the  fine,  whei 
or  when  the  fine  is  not  paid,  one-half  of  the  amount  re 
from  such  hard  labor,  shall  go  to  the  convict  so  ill 
detained  or  imprisoned. 

(Feb.  22,  1883,  p.  140,  §  22.) 

6611.  (4549)  (3982)  Witness  refusing  to  appear  or 
concerning  treatment  of  convicts. — Any  person  who  f 
obey  the  summons  of  any  inspector  to  appear  and  testil 
witness,  or  who  appears  as  a  witness  and  refuses  totes 
to  any  matter  concerning  the  management  and  treatir 
convicts,  must,  on  conviction,  be  fined  not  more  than  on 
dred  dollars. 

(Feb.  17,  1885,  p.  193,  §  25.) 

6612.  (4550)  (3984)  Failure  of  duty,  or  violation  of  la 
ulating  convicts  by  guard,  etc.— Any  inspector,  guard,  o 
of  convicts,  state  or  county,  or  any  person  having  the  c 
management,  or  control  of  any  such  convict,  who  fails 
charge  any  of  the  duties  imposed  upon  him  by  law,  or 
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lates  any  of  the  provisions  of  law  regulating  or 
&  hiring,  inspection,  treatment,  confinement, 
aarding,  or  the  charge,  management,  or  control 
ite  or  county,  when  no  other  punishment  is  pro- 
i  failure  in  duty,  or  violation  of  law,  must,  on 
fined  not  more  than  one  thousand  dollars,  and 
iprisoned  in  the  county  jail,  or  sentenced  to  hard 
onnty,  for  not  more  than  twelve  months. 

p.  193,  $  28.) 

)  (3986)  Convict  discharged  when  term  expires;  a™**!, 
l  clothes,  etc. — Any  person  having  in  his  posses-  JJJJj e* 
tiis  control  any  state  convict,  who  refuses  or  fails  m\u 
ach  convict  at  the  expiration  of  his  term  of  penal 
vho,  upon  discharging  such  convict,  fails  to  fur- 
a  railroad  ticket  to  the  county  seat  of  the  count  y 
convict  was  convicted,  if  it  he  on  a  railroad,  and 
tation  on  a  railroad  nearest  such  county  seat,  or 
h  convict  with  one  good  suit  of  clothes,  must,  on 
fined  not  more  than  one  thousand  dollars,  and 
nprisoned  in  the  county  jail  or  sentenced  to  hard 
county  for  not  more  than  twelve  months. 

,  p.  139,  |  &  17,  22.) 

!)  (3989)  (4606)  (3908)  (360)  Violation  of  duty 
>nvict  in  solitary  confinement,  or  allowing  con- 
fa  him, — Any  officer  or  person  employed  in  the 
who  suffers  any  convict  under  sentence  of  soli- 
ent,  to  he  at  large,  out  of  the  cell  assigned  him, 
d  by  the  physician  to  remove  him  to  the  hospital 
sickness,  or  allows  any  convict  to  be  conversed 
'  to  the  regulations  of  the  penitentiary,  must,  on 
?  fined  not  less  than  one  hundred  nor  more  than 
dollars. 

t«a  regulating  prisons  and  prisoners  passed  Feb.  10,  1S07. — 
,  pp.  654  et  acq. 

3)  (3987)  (4583)  (3885)  (33?)  Permitting  con* 
irnished  with  intoxicating  liquors,— Any  officer 
>n  having  the  management  or  control  of  convicts, 
any  intoxicating  liquors  to  be  furnished  to  any 
)t  on  the  written  prescription  of  a  physician,  fi  ir- 
is due  him,  and  must,  on  conviction,  be  fined  not 
hundred  dollars. 

4)  Furnishing  intoxicating  drink  to  convict— 

whu  sells,  gives,  or  furnishes  to  a  convict  any 
beverage  or  drink,  is  guilty  of  a  misdemeanor. 
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and,  on  conviction,  must  be  fined  not  less  than  fifty  dolla 
sentenced  to  the  county  jail  or  to  hard  labor  for  the 
for  not  less  than  three  nor  more  than  six  months. 

(Feb.  18,  1895,  p.  849,  §  39.) 

6617.  (4555)  Trespassing  about  prisons. — Any  perse 
goes  about  any  prison  against  the  will  or  order  of  the  of 
charge  shall  be  guilty  of  a  misdemeanor,  and,  on  conv 
must  be  fined  not  less  than  twenty  dollars  and  senten 
hard  labor  for  the  county  for  not  more  than  six  months. 

(Feb.  18,  1895,  p.  849,  §  89.) 

6618.  (4556)  (3988)  (4494)  Permitting  prisoner  to  i 
spirituous  or  vinous  liquors. — Any  jailer  who  gives,  or 
ingly  suffers  any  prisoner  to  receive  any  spirituous  or 
liquors  on  any  pretext  whatever,  except  on  the  written 
of  a  physician,  stating  that  such  liquor  is  necessary  i 
health,  must,  on  conviction,  be  lined  not  less  than  one  hi 
dollars. 

6619.  (4557)  (3755)  (4321)  Imprisoning  together 
and  colored  prisoners  before  conviction. — Any  jailer  or  i 
having  the  charge  of  white  and  colored  prisoners  befoi 
viction,  who  imprisons  them  permanently  together  in  th< 
apartment  of  any  jail,  or  other  place  of  safe  keeping,  if  t 
a  sufficient  number  of  apartments  to  keep  them  separate 
on  conviction,  be  fined  not  less  than  fifty  nor  more  thi 
hundred  dollars. 

(Feb.  12,  1876,  p.  28.).) 

CROSS  REFERENCES. 


CO-OPERATIVE  ASSOCIATION  (Criminal  Code)   74: 

CORN    (Political   Code)    


CORN  MEAL, 
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CHAPTER  193. 

CORN  MEAL,     6620-0622. 


Section, 


or    manufacturers    of  j 

[u-:il.  regulations  as  to.  ' 

ats  or  dealers  in  com  j 
regulations  as  to. 


Penalty  for  violating  two 
preceding  sections;  disposi- 
tion of  fine. 


lers  or  manufacturers  of  corn  meal,  regulations  as 

lien  finn,  person,  or  corporation  shall  be  guilty  of 
nor  who  manufactures,  grinds,  or  re-packs  corn 
3  conducts  a  merchant  mill,  to  pack  or  cause  to  be 
he  offered  for  sale  to  merchants  or  the  general 
carry  in  stock  with  intent  to  sell,  corn  meal,  bolted 
,  packed  in  any  other  than  six  pounds,  twelve 
mty-four  pounds,  forty-eight  pound,  and  ninety- 
icks,  or  ninety-six  pound  barrels,  and  one  hundred 
iix  pound  barrels,  wood;  or  who  shall  fail  to  have 
ited  or  stenciled  upon  them,  "bolted  meal,1'  or 
tieal,1'  steam  or  water  ground,  as  the  case  may  be, 
5  the  kind  of  power  used  in  the  mill  producing  the 
ith  bushel/'  "fourth  bushel,"  or  "peck,"  "half 
no  bushel,"  "two  bushels,"  and  the  barrel  and  half 
lio  shall  fail  to  show  the  net  weight  in  pounds. 
■chants  or  dealers  in  corn  meal,  regulations  as  to,— 
tnt,  dealer,  vendor,  hawker,  or  other  character  of 
ells,  offers  for  sale,  or  keeps  in  stock  with  intent  to 
n  meal,  bolted  or  unbolted,  in  any  other  than  six 
relve  pounds,  twenty- four  pounds,  forty-eight 
I  ninety-six  pound  sacks,  or  ninety-six  pound  half- 
one  hundred  and  ninety-six  pound  barrels,  wood, 
ty  of  a  misdemeanor;  provided  any  retail  merchant 
ler,  weigh  from  bulk  meal  any  number  of  pounds 
tn  individual  customer. 

talty  for  violating  two  preceding  sections;  dispo- 
ie.— Any  person,  firm,  or  corporation  convicted 
r  of  the  two  preceding  sections,  shall  be  fined  not 
ty  nor  more  than  one  hundred  dollars  fbr  the  first 
t  on  the  second  conviction  shall  be  fined  not 
ae  hundred  nor  more  than  five  hundred  dollars, 
)f  said  fine  in  either  instance  shall  be  paid  to  the 
rnishing  proof  leading  to  a  conviction,  out  of  the 
sury,  after  the  payment  of  such  fine  upon  the  order 
tor  prosecuting  the  case. 


Mat.  5, 
1907,  p. 
373,  $1. 
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CROSS  REFERENCES. 


CORN  MEAL  (Criminal  Code)  6( 

CORONERS  (Political  Code)    ] 

* '         (Criminal   Code)    7] 


ARTICLE  1. 
ARTICLE  2. 

ARTICLE  3. 

ARTICLE  4. 


CHAPTER  194. 

CORPORATIONS.     6623-6630. 

Bonds  and  Stock  of  Corporations,  Depreciation  oi 
Process   on    Indictment    Against    Corporation;    Tri 

Judgment.    6624-6627. 
Conditions    Under    Which    Foreign   Corporations   3k 

Business.    6628,  6629. 
Contribution  to  Political  Campaigns  by  Corporation 


ARTICLE    1. 
Bonds  and  Stock  of  Corporations,  Depreciation  of.    6623. 

6623.  (4776)  Depreciating  stock  or  bonds  of  corpo 
with  intent  to  buy. — Any  president,  director,  or  mai 
officer  of  any  corporation,  by  whatsoever  name  or  title  h 
be  known  or  called,  who  shall  do  or  omit  to  do  any  act,  c 
shall  make  any  declaration  or  statement  in  writing,  or 
wise,  with  the  intent  to  depreciate  the  market  value 
stock  or  bonds  of  such  corporation,  and  with  the  further 
to  enable  such  president,  director,  or  other  managing  < 
or  any  other  person,  to  buy  any  such  stock  or  bonds  i 
than  the  real  value  thereof,  must,  on  conviction,  be  fin< 
more  than  five  hundred  dollars,  and  shall  be  sentenced  t< 
labor  for  the  county  for  not  less  than  six  nor  more  than  1 
months. 

(Dec.  12,  1894,  p.  65.) 


ARTICLE    2. 

Process  on  Indictment  Against  Corporation  ;  Trial  and  Judgmi 

6624-6627. 


Section. 

6624.  Indictment  against  corpora- 
tion to  be  docketed  and  no- 
tice issued. 

6626.  How  notice  and  copy  served; 
when  case  stands  for  trial. 


Section. 

6626.  Defendant    failing    tc 

plea  of  not  guilty  ei 

6627.  Upon      conviction     ji 

rendered  for  fine  ai 
and   execution   issue 


6624.  (5316)  Indictment  against  corporation  to  be  do 
and  notice  issued. — When  an  indictment  is  returned  ag* 


CORPORATIONS. 
litiuus  Under  Which  Foreign  Corporations  May  Do  Business. 

doing  business  in  this  state,  such  indictment  shall 
l  docketed,  and  the  clerk  of  the  court  shall  issue  a 
>f  to  the  defendant  corporation,  accompanied  by  a 
y  of  the  indictment, 

37,  p.  116P  §  1.) 

17)  How  notice  and  copy  served;  when  case 
trial* — Such  notice  and  copy  may  be  served  upon 
p  agent  of  the  defendant  corporation  authorized  by 
e  service  of  summons  or  other  civil  process  issuing 
l  corporation,  and  upon  the  return  of  the  sheriff 
per  service,  the  indictment  stands  for  trial. 

37,  p,  116,  |  1.) 

18)  Defendant  failing  to  plead,  plea  of  not  guilty 
the  defendant  corporation  fails  to  appear  and 
indictment,  the  court  must  cause  the  plea  of  not 

entered  for  it ;  and  the  trial  shall  proceed  as  if  the 
had  appeared  and  pleaded  not  guilty;  but  in  such 
nust  be  made  to  the  court  that  the  person  upon 
atice  and  copy  of  the  indictment  were  served  was 
*  agent  of  the  corporation  authorized  by  law  to 
service. 

19)  Upon  conviction  judgment  rendered  for  fine 
id  execution  issued. — Upon  the  conviction  of  such 
judgment  shall  be  rendered  against  it  for  the  fine 
aether  with  the  costs  of  the  prosecution,  and  execu- 

shall  forthwith  issue  against  the  property  of  the 

and  other  executions  may  issue  thereon  until 

?nt  is  satisfied.     But  in  case  of  appeal  from  such 

xe  execution  thereof  may  be  superseded  as  in  civil 

57,  p.  116,  5  20 


433 


ARTICLE  3. 


I 


■~« 


Ujtdeb  Which  Foreign  Corporations  Mat  Do  Business. 
0628,  6629, 


corporations,  their 
i,  officers,  etc,  con- 
jg  or  doing  business 
ate     without     licenses, 

v  for+ 


Section. 

6629.  Doing  business  without  Li* 
<:ense,  or  after  cancellation, 
misdemeanor,  penalty  for. 


eign  corporations,  their  agents,  officers,  etc.,  con-  hU^*. 
oing  business  in  state  without  licenses,  penalty  for.  |g*j  > 
> ration  or  any  person  acting  as  agent,  servant,  or 

K*  III 
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officer  of  such  foreign  corporation  or  nonresident  corpc 
or  corporation  organized  under  or  by  authority  of  the  1 
any  state  or  government  other  than  the  State  of  Alabam 
shall  make  or  attempt  to  make  any  contract,  agreement, 
taking,  or  engagement  with,  by,  or  in  the  name  of  or  i 
use  or  benefit  of  any  such  corporation  without  a  license  t 
izing  such  corporation  to  do  business  in  this  state,  or  af  U 
license  shall  have  been  canceled,  shall  be  guilty  of  a 
meanor,  and,  on  conviction,  shall  be  fined  not  less  th 
hundred  dollars,  nor  more  than  one  thousand  dollars,  ar 
also  be  imprisoned  in  the  county  jail  or  sentenced  to  har< 
for  the  county  for  not  more  than  twelve  months,  one  oi 
at  the  discretion  of  the  jury  trying  the  case. 

6629.  Doing  business  without  license,  or  after  cancel 
misdemeanor,  penalty  for. — Any  corporation  or  any 
acting  as  agent,  servant,  or  officer  of  such  foreign  or  n 
dent  corporation,  or  corporation  organized  under 
authority  of  the  laws  of  any  other  state  or  governmen 
the  State  of  Alabama,  who  shall  make  or  attempt  to 
any  contract,  agreement,  undertaking,  or  engagement 
by,  or  in  the  name  of  or  for  the  use  or  benefit  of  an; 
corporation,  without  such  license,  or  after  the  same  sha] 
been  cancelled  as  provided  in  article  21  of  chapter  69  < 
Code,  shall  be  guilty  of  a  misdemeanor,  and,  on  con? 
shall  be  fined  not  less  than  one  hundred  dollars  nor  mor 
one  thousand  dollars,  and  may  also  be  imprisoned 
county  jail  or  sentenced  to  hard  labor  for  the  county  f 
more  than  twelve  months,  one  or  both,  at  the  discret 
the  jury  trying  the  case.  Provided,  that  it  is  not  in1 
hereby  to  interfere  with  or  prohibit  the  transaction  of 
state  business  authorized  under  the  laws  and  constitut 
the  United  States. 


Mir.  r, 

1007,  p. 


AETICLE  4. 

CONTMBTmON  TO  POLITICAL  CAMPAIGNS  BY  CORPORATION.      6630 

6630.  Contribution  to  political  campaigns  or  electior 
hibited;  penalty  for. — Any  corporation,  incorporated 
pany,  or  incorporated  association  by  whatever  name  i 
be  known,  incorporated  or  organized  under  the  laws  < 
state,  or  doing  business  in  this  state,  or  any  servant, 
employe,  or  officer  thereof  who  shall  give,  donate,  appro; 
or  furnish,  directly  or  indirectly,  any  money,  securities, 
or  property  of  said  corporation,  incorporated  compa 
incorporated  association,  for  the  purpose  of  aiding  any 
cal  party  or  any  candidate  for  any  public  office,  or  any 
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r  any  nomination  for  any  public  office  by  any  political 
or  who  shall  give,  donate,  appropriate,  or  furnish, 

or  indirectly,  any  money,  security,  funds,  or  property 
corporation,  incorporated  company,  or  association  to 
imittee  or  person,  as  a  contribution  to  the  expenses  of 
itical  party  or  any  candidate,  representative,  or  com- 
rf  any  political  party,  or  candidate  for  nomination  by 
itical  party,  or  any  committee  or  other  person  acting 
If  of  such  candidate,  shall  be  guilty  of  a  misdemeanor, 

conviction,  shall  be  fined  not  lefcs  than  one  hundred 
nor  more  than  two  thousand  dollars,  at  the  discretion 
ary  trying  the  case. 
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Fees  and  Com  miss  lows  of  Solkttobs.    6634, 

Fees  of  Clerks  of  Circuit  and  City  Coubts.    6635-6637. 

Fees  of  Sheriffs.    6638-6647. 

Fees  of  Coroners.     6648,  6649. 

ta  of  Justices  of  the  Peace.    6660,  6651. 

Costs  and  Fees  in  Preliminary  Proceedings. 

Fees  of  Constables.    6653,  6654. 

Fees  in  County  Court.    6655,  6656. 

Fees  of  Jubobb.     6657,  6658. 

Fees  of  Witnesses.     665&-6670. 


ARTICLE    1. 
neral  Provisions  Concerning  Costs  and  Fees,    6031,  6682. 


To    fee    charged    unless    ex> 
preaslv   authorized, 


Section. 

6632,  When  prisoner  deemed   insol- 
vent; return  of  execution. 


.  (4558)  (4892)  (5017)  (3534)  (3063)  No  fee  charged o~.m«- 
expressly  authorized.— The  law  of  costs  must  be  deemed  "™'c* w 
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and  held  a  penal  law,  and  no  fee  must  be  taken  but  ii 
expressly  provided  by  law.  The  fees  prescribed  in  thi 
shall  be  the  only  fees  that  can  be  collected  by  any  offic 

Genesis  and  origin  of  statute. — Toulmin's  Digest,  p.  215,  §  51. 
sheriff  on  preliminary  proceedings  where  defendant  discharged  i 
against  fine  and  forfeiture  fund;  duty  of  sheriff  to  act  without  compen 
Hawkins  v.  O'Brien,  124  Ala.  103  (27  So.  215).  Pees  of  public  offlc 
be  provided  for  by  statute,  or  the  right  thereto  does  not  exist;  stati 
fees  strictly  construed;  clerk  and  register  when  not  entitled  to  comj 
for  ex  officio  services. — Troup  v.  Morgan  Co.,  109  Ala.  162  (19  I 
Statutes  on  subjects  of  fees  and  costs  are  penal,  and  must  be  stri< 
strued. — Dent's  case,  42  Ala.  514;  Lee  v.  Smyley,  16  Ala.  773.  See  C 
case,  55  Ala.  133.  Motion  to  retax  costs;  appeal  will  lie  from. — Deu 
supra.  Neither  state  nor  county  liable  for  costs  incurred  in  pros 
except  to  extent  and  in  manner  provided  by  statute. — Greene  County 
County,  61  Ala.  72.  State  never  taxed  with  costs. — Eslava  v.  Ames  I 
47  Ala.  384;  Pollard  v.  Brewer,  59  Ala.  130.  County  liable  for  costs  o: 
in  action  against  bail. — Dover's  case,  45  Ala.  244.  Pay  of  defendai 
nesses  not  part  of  costs. — Hill's  case,  78  Ala.  1.  Assessed  value  of 
not  part  of  costs,  where  sentence  is  to  penitentiary. — Skinner  v.  Da 
Ala.  348  (6  So.  428).  Costs  incurred  under  an  indictment  which  is 
is  no  part  of  costs  in  subsequent  trial  for  same  offense. — Bazell's  case 
14  (8  So.  22).  "Costs"  which  a  defendant  may  be  sentenced  to  ha 
to  pay  includes  officers'  fees  incurred  in  behalf  of  state,  but  not 
defense.— Bowen's  case,  98  Ala.  83  (12  So.  808).  "Costs  and  fees"  d 
Bradley's  case,  69  Ala.  318. 

6632.  (4559)  (4893)  When  prisoner  deemed  in* 
return  of  execution.— No  prisoner  shall  be  regarded 
solvent  without  the  return  of  "no  property* '  upon  ex« 
issued  against  him,  in  the  particular  case;  and  no  exc 
shall  be  so  returned  within  less  than  thirty  days  from  ti 
it  goes  into  the  hands  of  the  sheriff. 

(Feb.  22,  1881,  p.  11,  §  7.) 


AETICLE    2. 
Fees  of  Attorney-General. 

6633.  (4560)  (4867)  (5048)  (4344)  (793)  Attorney 
raPs  fees. — In  all  criminal  cases  taken  to  the  supreme 
if  judgment  is  there  rendered  in  favor  of  the  state,  the 
ney-general  is  entitled  to  a  fee  of  fifteen  dollars,  to  be 
and  collected  as  costs. 

(Clay's  Digest,  p.  443,  §  30.) 

AETICLE  3. 

Fees  and  Commissions  of  Solicitors.    6634. 

6634.  (4561)  (4868)  (5047)  (4343)  (792)  Solicitors' 
Solicitors  are  entitled  to  the  following  fees,  to  be  taxed  * 
the  defendant,  on  conviction,  and  if  he  is  insolvent,  to  1 
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the  fines  and  forfeitures  in  the  county  treasury— that 

ty: 

ch  conviction  under  section  6985  (4795),  or  6997 

8 )  \ * P . . $  1 50  00 

ich  conviction  under  section  6315  (5128),  7434 

7),  7080  (5327),  or  6682  (4770) 100  00 

ich  conviction  under  section  6989  (4799),  6991 
I),  6993  (4804),  6426  (5546),  7084  (4854),  7088 
8),  7090  (4860),  7085  (4855),  7086  (4856),  7093  , 
3),  7091  (4861),  7092  (4862),  7696  (5444),  7698 
6),  7699  (5447),  7701  (5449),  7746  (5479),  or 

(4336) - 75  00 

ch  conviction  under  section  6987  (4797),  or  6988 

8)    . , ....... 6000 

tch  conviction  under  section  6221  (4310),  6389 
6),  6768  (4654),  7354  (5078),  7355  (5079),  6683 

1),  or  6684  (4772) . . , , , 37  50 

ch  conviction  under  section  6983  (4792),  except 
a  the  defendant  pleads  guilty^  and  for  each  con- 
on  under  sections  6421  (4420),  6422  (4421),  6423 
2),  6767  (4653),  7357  (5082),  7358  (5083);  and 
each  conviction  of  felony  not  otherwise  pro- 

d  for  * 30  00 

ich  conviction  under  section  6992  (4803),  7443 

il),  or  6613  (4551) 25  00 

ich  conviction  of  a  violation  of  the  revenue  law, 

otherwise  provided  for . ,,..,,,.     30  00 

ceedings  to  vacate  charter,  or  for  usurpation,  or 
eiture  of  office,  if  judgment  is  rendered  for  the 

ntiff a 100  00 

ich  conviction  under  section  6983  (4792),  when 
defendant  pleads  guilty;  and  for  each  conviction 
er  section  7340  (5065),  and  for  each  conviction 
n  assault,  assault  and  battery,  or  affray,  where 

iek  or  other  weapon  is  used , , . . ,     15  00 

aviction  in  cases  of  bastardy 50  00 

fcch  conviction  of  a  misdemeanor,  not  otherwise 

tided  for 10  00 

ach  conviction  of  any  corporation  for  violating 

law  of  the  state 100  00 

ich  conviction  of  any  person  for  obtaining  regis- 
ion  of  any  animal  by  false  representations  as 

bleeding 25  00 

ach  conviction  of  a  violation  of  sections  7352 
76),  7356  (5081),  7357   (5082),  7358  (5083),  or 
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any  law  prohibiting  the  sale  of  spirituous,  vinous, 
or  malt  liquors,  not  herein  otherwise  provided  for.  .$ 

For  each  conviction  in  a  case  removed  from  the  county 
court,  or  from  a  justice's  court,  the  same  fee  ag  if 
the  case  had  originated  in  the  circuit  or  city  court; 
and  for  convictions  in  the  county  court,  the  same 
fees  and  emoluments  that  they  are  allowed  by  law 
for  similar  convictions  in  the  circuit  court  or  city 
court;  but  they  shall  only  receive  one  fee  in  cases 
that  are  convicted  in  the  county  court,  and  if  the 
defendant  appeals  to  the  circuit  or  city  court,  and  is 
again  convicted  on  the  same  charge,  such  fee  to  be 
equally  divided  between  the  solicitor  for  the  county 
court  and  the  circuit  or  city  court. 

For  prosecuting  a  defendant  charged  with  a  criminal 
offense,  whose  case  has  been  removed  from  any  court 
of  such  solicitor's  circuit  into  the  United  States 
court,  to  conviction  in  the  latter  court,  or  for  making 
and  successfully  prosecuting  motion  in  such  court  tc 
remand  the  case  to  the  state  court,  the  same  fee  as  is 
allowed  to  him  upon  conviction  in  the  state  court 
for  the  same  offense;  to  be  taxed  and  collected  as 
such  fee  would  be  taxed  and  collected  on  conviction 
in  state  court.  And  any  attorney  appointed  by  him 
to  appear  for,  and  represent  the  state  in  such  cases 
in  his  stead,  shall  be  entitled  to  same  fees  for  like 
services,  to  be  taxed  and  collected  in  same  manner 
but  in  no  misdemeanor  case  less  than 

Nor  in  felonies  less  than 

On  all  forfeitures  collected  by  the  clerk  or  sheriff,  five 
per  cent  thereof. 
,r.c.c.)  For  each  conviction  for  the  violation  of  any  law,  gen 
eral,  local,  or  special,  prohibiting  or  regulating  th< 
sale,  barter,  or  exchange  of  spirituous,  vinous,  oi 
malt  liquors,  or  intoxicating  drinks 

(Clay's  Digest,  p.  443,  §  30;  Feb.  17,  1885,  p.  139;  Feb.  17,  188 
Feb.  22,  1883,  p.  140,  §  22;  Feb.  12,  1879,  p.  28;  Feb.  23,  1883,  p.  173 
1883,  p.  72,  |  3;  Feb.  28,  1887,  p.  116,  $  3;  Feb.  10,  1887,  p.  125,  |  : 
claims  of  costs  presented  to  commissioners'  court;  appropriation  a 
county  treasury.— Palmer  v.  Fitts,  51  Ala.  489.  Fees  for  Ylolatioi 
prohibition  law,  how  assessed.— Bonds  v.  State,  130  Ala.  106  (30 
The  solicitor  pro  tern  is  entitled  to  the  same  fees  as  the  regular  soli 
they  are  taxable  as  other  fees.— Trapp  v.  State,  120  Ala.  397  (24  i 
s.  c,  117  Ala.  227  (23  So.  829).  Circuit  solicitor,  when  entitled  to  ec 
— Purifoy  v.  Godfrey,  105  Ala.  142  (16  So.  701).  Two  fees  not  al 
one  prosecution  of  a  misdemeanor. — Banks  v.  State,  96  Ala.  41  (11 
Entitled  to  only  one  fee  when  two  or  more  indicted  and  convicted 
Dent's  case,  42  Ala.  514;  Brown's  case,  46  Ala.  148.  Under  indie 
assault  to  murder  with  weapon,  plea  of  guilty  of  simple  assault  < 
intent  only,  and  solicitor's  fee  is  fifteen  dollars. — Adams's  case,  48 
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a  counts  joined,  and  one  nol.  prossed,  and  conviction  had  tinder  the 
ieitor'e  fee  taxed  under  latter. — Ex  parte  TompkiDs,  58  Ala.  71. 
repeal  and  retnactment  of  statute  on  provision  firing  fees.— ^Cald- 
se,  55  Ala.  133.  Solicitors '  fees  same  in  county  court  as  in  circuit 
urphy's  ease,  71  Ala,  15,  Solicitors'  fees  as  to  lotteries, — Hawkins's 
Lla.  103  (8  So,  lfi). 


ARTICLE  4. 
Few  of  Clerks  of  Cibcutt  and  City  Coumra.    0035-6837. 


ees  of  circuit  and  city  court 
clerks. 

ottsT    how    taxed    and    col- 
lected. 


Section 
6637*  Clerks  of  city   and   criminal 
courts;  how  paid* 


(4562)  (4869)  (5041)  (4337)  (786)  Fees  of  circuit 
y  court  clerks, — Clerks  of  the  circuit  and  city  courts 
it  led  to  the  following  fees  in  criminal  cases— that  is 
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jketing  each  cause,  to  be  charged  but  once.  .....$  10 

ae  of  any  writ,  scire  facias,  or  notice .  *  50 

ubpoena  issued  , . , . . 25 

ontinuance   -  - —  „ , 25 

[g  recognizance  . . 50 

ch  trial 50 

ig  judgment  against  each  defendant 25 

ig  sentence  against  each  defendant 25 

f  each  execution 50 

atry  of  the  discharge  of  bail  on  surrender  of  the 

iipal,  to  be  paid  by  the  bail . , . . . •'  50 

ig  order  of  removal  of  trial,  and  the  incidents  of 

removal  ......... 1  00 

f  transcript   and   certificate,   for  each   hundred 

a f 15 

jf  forfeiture  against  defendant 50 

ndginent  of  forfeiture  against  defendant 50 

>f  forfeiture  against  witness  or  juror,  each 25 

:  execution 50 

ecord,  for  each  hundred  words. 15 

for  supreme  court,  for  each  hundred  words 15 

Lng  same 25 

wording  indictments  and  making  certified  copies 
of,  under  sections  7154  (4916)  and  7158  (4920), 

taxed  as  a  part  of  the  costs  in  the  case 25 

23,  1883,  p.  98,  &  5.)  State  not  lieble  for  clerk's  fees  when  death 
commuted. — Dawson  v.  Matthews,  105  Ala.  485  (17  So.  19).  Clerk's 
of  what  fund  payable  under  special  apt  for  Mobile  county.— Mobile 
.  Powers.  103  Ala.  207  (15  So.  G42). 
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6636,  (4563)  (4870)  (5042)  (4338)  (787)  Costs,  how 
and  collected — Of  the  fees  specified  in  the  preceding  s< 
such  as  accrue  on  a  forfeiture  against  a  defaulting  juro 
ness,  or  bail,  must  be  taxed  as  costs,  and  collected 
execution  against  such  witness,  juror,  or  bail,  unless  e: 
therefrom  by  the  court;  and  all  other  specified  fees  fo 
services  as  are  rendered  in  the  case  must  be  taxed  m 
against  the  defendant,  on  conviction,  or  against  the 
cutor,  as  provided  by  section  7302  (5041),  and  colled 
execution;  and  in  all  trials  in  the  circuit  or  city  cou 
county  courts,  where  the  state  fails  to  convict,  or  the 
ment  abates,  or  is  nol.  prossed,  or  withdrawn,  the  fees 
sheriffs  and  clerks  of  the  courts  shall  be  paid  out  of  tl 
and  forfeiture  fund;  but  the  sheriffs  and  clerks  must 
affidavit  before  the  circuit,  city,  or  probate  judge  < 
amount  due  them;  and  the  right  of  the  sheriffs  and 
to  such  payment  of  their  fees  shall  be  postponed  to  the 
of  state  witnesses,  as  they  now  exist. 

(Feb.  13,  1879,  p.  73;  Dec.  8,  1880,  p.  52.)  Clerk's  fees  for  issu 
poenas  for  defendant's  witnesses  not  claim  against  fine  and  forfeiture 
Burgin  v.  Hawkins,  101  Ala.  326  (14  So.  771).  It  is  the  duty  of  the 
tax  costs  and  to  make  memorandum  of  them,  and  such  memorandum  a 
record. — Ex  parte  Jones,  61  Ala.  399;  Bradley's  case,  69  Ala.  318;  Hil 
78  Ala.  1;  Skinner's  case,  87  Ala.  348  (6  So.  428). 

6637.  (4564)  (4871)  (5024)  Clerks  of  city  and  er 
courts;  how  paid— The  legal  fees  of  the  clerks  of  the  ci 
other  criminal  courts,  in  criminal  causes,  shall,  at  the 
nation  of  such  causes,  be  paid  to  the  clerks  in  the  sanu 
ner,  and  to  the  same  extent  that  clerks  of  the  circuit 
are  paid;  and  all  laws  now  in  force,  or  which  may  be  hei 
enacted,  providing  for  the  payment  of  fees  in  state  ci 
clerks  of  the  circuit  courts,  are  made  applicable  to  clc 
the  city  and  other  inferior  courts. 

(Mar.  4,  1876,  p.  214.) 


AKTICLE  5. 


Fees  of  Sheriffs.    6638-6647. 


Section. 

6638.  Sheriff's  fees  and  allowance; 

sheriff  to  file  application  for 
fees,  when. 

6639.  Duty    of   arresting   officer    to 

commit   prisoner   to   jail   or 
guardhouse. 

6640.  Sheriff,  being  notified,  applies 

to  judge  of  probate  for  re- 
moval order. 


Section. 

6641.  Endorsement    on   rem 

der. 

6642.  Guards;    application 

to  be  in  writing  und 
when  allowed. 

6643.  Auditor  may  prescril 

to  be  traveled  in  i 
prisoners. 


=-^   - 
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wo  preceding  sections  apply 
to  Bounty  as  well  as  to  state 
removals. 


Section, 

6645.  Expense  of  bringing  back  ab- 

sconding   felon    on    requisi- 
tion-   how  paid, 

6646.  Same;  how  taxed  and  paid. 

6647.  Fees   of   bailiffs. 


(4565)  (4872)  (5043)  (4339)  (788)  Sheriff 's  fees  and 
ice;  sheriff  to  file  application  for  fees,  when. — Sheriffs 
itled  to  the  following  fees  and  allowances  in  criminal 
that  is  to  say: 

ecuting  search  warrant  by  day. <$  1  00  Cm*») 

ecutrng  search  warrant  by  night 2  00 

renting  warrant  or  writ  of  arrest  in  misdemeanor 

i  . 2  00 

renting  warrant  or  writ  of  arrest  in  felony  cases .     4  00 

!h  bond  or  undertaking  returned  to  court 1  00 

rving  each  subpoena  or  notice. 50 

mmoning  jury  in  capital  case,  or  at  any  special 
t  for  the  trial  of  criminal,  to  be  paid  out  of  the 

ty  treasury  . . , 5  00 

tendance  each  day  on  such  court,  to  be  paid  by 

sounty 2  00 

ecution  of  criminal,  and  all  incidents,  to  be  paid 

le  county ■ >«#♦,,«.  50  00 

ying  and  making  money  on  execution  for  costs. .  1  00 
Leriff  shall  receive  for  feeding  prisoners  in  jail 
r  charge  or  conviction  of  any  indictable  offense, 
a  paid  by  the  state,  according  to  the  following 
,  viz,:  When  the  number  of  prisoners  does  not 
sd  five,  for  each  prisoner,  forty  cents  per  day; 
i  the  number  of  prisoners  exceeds  five  and  does 
exceed  ten,  for  each  prisoner,  thirty-seven  and 
mlf  cents  per  day;  when  the  number  of  prisoners 
sds  ten  and  does  not  exceed  twenty,  for  each  pris- 
(  thirty- five  cents  per  day;  when  the  number  of 
>ners  exceeds  twenty,  for  each  prisoner,  thirty 
*  per  day, 

>on  conviction,  the  fees  for  feeding  such  prisoner, 
gh  to  be  paid  by  the  state,  must  be  taxed  against 
as  part  of  the  costs  to  be  collected  by  execution; 
mch  fees,  when  collected,  shall  be  paid  to  the 
i  of  the  court  from  which  the  execution  was 
>d,  who  shall  give  to  the  officer  from  whom  he 
ves  the  same,  receipts  in  duplicate,  showing  the 
int,  from  whom,  and  the  case  in  which  the  money 
collected,  one  of  which  shall,  within  ten  days,  be 
arded  to  the  state  auditor;  and  the  clerk  shall 
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forthwith  pay  over  the  money  so  received  by  him  tc 
the  state  treasurer  for  the  use  of  the  state.  In  nc 
case  shall  any  defendant,  on  conviction,  be  sentenced 
to  hard  labor  for  the  payment  of  the  sheriff's  fees  foi 
feeding  him  while  in  jail.  And  when  any  person  oi 
contractor  has  entered  into  contract  to  work  at  hare 
labor  any  prisoner  confined  in  jail  under  convictioi 
and  sentence,  outside  the  walls  of  the  penitentiary 
the  compensation  of  the  sheriff  for  feeding  such  pris 
oner  after  the  taking  effect  of  the  sentence  agains 
him,  must  be  paid  by  such  person  or  contractor  bef or< 
the  prisoner  is  removed  from  the  jail. 

For  feeding  each  prisoner  confined  in  jail  for  contemp 
of  court,  or  under  attachment,  or  as  a  witness,  or  bj 
virtue  of  any  warrant  or  other  process  to  keep  tin 
peace,  or  on  account  of  insanity,  to  be  paid  by  tin 
prisoner,  or  by  the  state,  if  he  is  insolvent,  for  eacl 
day    

For  feeding  prisoner  under  bastardy  proceedings,  to  b 
paid  by  complainant,  or  the  defendant,  according  t< 
the  judgment  of  the  court;  or,  if  the  party  adjudge< 
to  pay  such  costs  is  insolvent,  then  to  be  paid  by  th< 
state,  for  each  day 

For  serving  warrant  on  person  charged  with  knowingl] 
concealing  or  harboring  person  belonging  to  ship  o: 
vessel  

For  levying  execution,  and  making  money  on  judgment 
against  defaulting  jurors,  witnesses,  bail,  and  defend 
ants,  and  on  judgments  confessed  under  section  763! 
(5423),  the  same  fees  as  in  civil  cases. 
Amended,  For  removing  any  prisoner  in  cases  where  there  is  n< 
jail  in  the  county  in  which  the  offense  is  committed 
or  the  jail  therein  is  insecure,  to  the  jail  of  anothe 
county,  and  for  returning  him  to  the  jail  of  the  count; 
from  which  he  was  removed,  or  to  court  for  tria] 
three  dollars  for  himself  or  his  deputy  acting  in  hi 
stead,  and  two  dollars  for  each  gnard  for  each  da; 
they  are  respectively  engaged  in  such  removal,  tc 
gether  with  the  actual  necessary  traveling  expense 
of  himself  or  deputy,  and  guard  or  guards,  and  prig 
oner  or  prisoners,  while  on  the  trip,  by  the  neares 
route  usually  traveled  between  the  points  from  an< 
to  which  such  removal  is  made,  to  be  taxed  againsl 
and  paid  by  such  prisoner,  on  conviction,  or,  if  h 
is  insolvent,  or  is  acquitted,  by  the  county  in  whid 
the  offense  was  committed;  but  in  no  case  shall  th 
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;y  to  which  sueh  prisoner  was  removed  be  liable 
ich  costs  or  fees. 

moving  any  prisoner  upon  a  change  of  venue 
ted  in  his  ease,  or  who  is  arrested  on  a  warrant 
d  by  a  justice  of  the  peace,  or  on  an  indictment, 
confined  in  a  county  other  than  that  in  which  he 
able,  or  arrested  for  contempt,  or  as  a  defrand- 
ritness,  three  dollars  for  himself  or  his  deputy 
g  in  his  stead,  and  twro  dollars  for  each  guard 
ach  day  they  are  respectively  engaged  in  such 
val,  together  with  the  actual  necessary  traveling 
ases  of  himself  or  deputy,  and  guard  or  guards, 
prisoner  or  prisoners,  while  on  the  trip,  by  the 
sst  route  usually  traveled  between  the  points 
and  to  which  such  removal  is  made,  to  be  paid 
le  state  in  case  of  felonies,  and  by  the  county 

I  the  offense  committed  is  a  misdemeanor,  upon 
worn  statement  and  account  therefor,  aecompa- 
by  a  certificate  of  the  clerk  of  the  court  in  which 
risoner  is,  or  will  be,  triable,  that  such  fees  have 

reported  to  and  docketed,  or  will  be  docketed 
m*  If  such  prisoner  is  convicted  the  clerk  of  the 
;  in  which  conviction  is  had  shall  tax  the  costs 
ch  removal  against  him,  and  shall  immediately 

the  adjournment  of  the  court,  issue  execution 
for,  and  for  the  other  costs,  and  deliver  the  same 
e  sheriff  of  his  county,  and  such  sheriff,  upon  the 
:tion  of  the  cost  of  such  removal,  shall  pay  the 

over  to  the  state  treasurer. 

10*  1867,  p,  715;  Dec.  11,  1SS2,  p,  14;  Feb.  17,  1885,  p,  166;  Feb.  28, 
Jfl;  Feb,  27,  1889,  p.  120 ;  Dec.  12,  1892,  p.  101,  5  L)  Taxes  do  net 
>  or  against  the  sovereign   or  state   unless  express] v   provided;    the 

II  neither  pay  nor  receive  costs,  was  the  rule  at  common  law. — State 
r.  59  Ala.  13U.  Proper  items  composing  bill  of  costs.— Trapp  v.  State, 
394  (25  So.  194)*  Fees  of  sheriff  for  executing  process  from  justice's 
yment  of  sheriff's  fees  out  of  convict  fund, — Trapp  v.  State,  122  Ala. 
to*  394).  When  execution  for  fees  for  feeding  prisoner  not  authorized* 
i  v.  Delvicbio,  137  Ala.  504  (34  So,  830).  Sheriff  not  entitled  to  extra 
tion  for  attendance  upon  regular  term  of  county  or  circuit  court. — 
K,  Hale  Co.,  131  Ala.  143  (30  So.  453).  Costs  in  preliminary  proceed- 
a  defendant  is  bound  over  follow  the  case  in  court  and  are  taxed  at 
but  if  the  defendant  is  discharged  r  they  cannot  be  taxed  against  the 
forfeiture  fund*— Hawkins  v.  State,  124  Ala,  102  (27  So.  215)*  On 
tion  of  judgment  under  thts  statute,  sureties  do  not  become  liable 
f  -s  fees  for  feeding  defendant  while  in  jail,  such  is  not  a  part  of  the 
coats  within  tbe  meaning  of  the  statute. — Ex  parte  State,  121  Ala. 
Jo,  563),  This  was  formerly  a  part  of  the  costs,  but  not  so  nowj  it 
ged  by  3  4872  of  the  Code  of  1886 \  see,  also,  Bradley  v*  State,  69  Ala, 
parte  State,  121  Ala.  327  (25  So.  563). 

Duty  of  arresting  officer  to  commit  prisoner  to  jail  ft*  ■>, 
•dhouse.— The  arresting  officer,  immediately  after  the  ^"*T 
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arrest  of  said  prisoner  or  prisoners,  shall  commit  him  or 
to  any  jail  or  guardhouse  nearest  to  the  place  of  arrest 
notify  the  sheriff  of  the  county  in  which  the  said  pri 
or  prisoners  are  triable,  of  the  fact  that  he  has  comn 
him  or  them  to  jail. 

6640.  Sheriff,  being  notified,  applies  to  judge  of  probal 
removal  order. — The  sheriff,  upon  receipt  of  such  nol 
tion,  shall  apply  to  the  judge  of  probate  of  his  county 
removal  order,  having  first  secured  the  recommendatit 
the  presiding  judge  of  the  county,  or  circuit  solicitor,  ce 
ing  that  in  the  interest  of  justice  the  said  order  shou 
granted  or  issued. 

ib.,*  s.        6641.  Indorsement  on  removal  order. — The  arresting  c 
shall  make  the  following  indorsement  on  the  back  o: 

removal  order:  "This  is  to  certify  that  I  have  this 

of delivered  to ,  sheriff  of county, 


Feb.  15, 
1890,  p. 
57,  $  S. 


his  deputy, 


6642. 


the  within  named  prisoner  or  prise 
county. " 


Sheriff  of 

(4566)  Guards;  application  therefor  to  be  in  wi 


under  oath;  when  allowed. — Whenever  the  sheriff  make 
plication  for  the  employment  of  a  gnard  in  the  remov 
a  prisoner,  such  application  must  be  in  writing  and  b 
set  forth  the  facts  necessitating  the  employment  of  a  g 
which  shall  be  verified  by  oath  and  filed  in  the  office  o 
judge  of  probate  of  the  county  to  which  such  removal  is  i 
and  the  judge  making  the  order  of  removal,  if  he  grant 
application  for  a  guard,  shall  indorse  thereon  that  he 
investigated  the  facts  and  believes  a  gnard  to  be  neces 
But  no  guard  shall  be  obtained  for  the  removal  of  a  prii 
charged  with  a  misdemeanor,  except  upon  the  order  o 
governor,  or  a  circuit  judge,  in  cases  when  it  is  necessa 
protect  the  prisoner  from  violence. 

(Dec.  12,  1892,  p.  101,  §5  2,  3.) 

6643.  (4567)  Auditor  may  prescribe  route  to  be  tra 
in  removing  prisoners.— The  state  auditor,  with  the  app 
of  the  governor,  may,  from  time  to  time,  as  he  deems  i 
sary,  prescribe  the  routes  which  shall  be  taken  in  the  rer 
of  prisoners;  and  after  the  sheriff  has  been  notified  o 
route  so  prescribed,  no  compensation  shall  be  paid  hii 
the  removal  of  a  prisoner  carried  by  any  other  route. 

(Dec.  12,  1892,  p.  101,  §  4.) 

6644.  (4568)  Two  preceding  sections  apply  to  conn 
well  as  to  state  removals. — The  provisions  of  the  two  pr 
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itioas  apply  alike  to  cases  in  which  removal  fees  are 
e  by  the  county,  and  by  the  state. 

12,  1892,  p.  101,  §  5.) 

.  (4569)  Expense  of  bringing  back  absconding  felon 
aisitioa,  how  paid, — Any  sheriff  or  other  person  com- 
led  as  agent  of  this  state  to  receive  from  another  state 
isoner  for  removal  to  this  state  to  answer  a  charge  of 
is  entitled  to  receive  actual  expenses  and  two  dollars 
y  while  going  to  and  returning  from  the  place  where 
Lsoner  is  arrested  or  confined,  to  be  paid,  on  the  ap- 
of  the  governor,  as  in  other  cases  of  removal  of  pris- 
>y  sheriffs. 

10,  1891,  p.  546,) 

(4570)  (4873)  (5044)  (4340)  (789)   Same;  how  taxed 
i<L — The  fees  specified  in  this  article,  except  where 
ther  provision  is  made  by  law,  are  to  be  collected  and 
the  following  manner: 

fees  which  accrue  against  defaulting  jurors,  witnesses, 
il  are  to  be  paid  by  them  respectively,  unless  excused 
court- 
fees  for  services  rendered  in  each  criminal  case  must 
ri  against  the  defendant  on  conviction,  or  may  be  taxed 
t  the  prosecutor,  under  the  provisions  of  section  7302 
j  and  if  an  execution  is  returned  "no  property  found/1 
he  costs  are  not  otherwise  taxed,  such  costs  must  be 
f  the  state,  except  when  they  are  payable  by  the  county. 
m  otherwise  provided,  accounts  due  to  sheriffs,  which 
lyable  by  the  state,  must  be  proved  in  open  court 
the  presiding  judge  of  the  circuit  or  city  court,  and 
d  by  him  to  be  correct,  or  be  certified  by  the  clerk  of 
mut  or  city  court,  and  sworn  to  before  the  judge  of 
e;  and*  being  so  certified  and  proved,  must  be  presented 
state  auditor,  accompanied  by  the  affidavit  of  the 
i  to  the  effect  that  the  same  is  correct,  and  that  no  part 
?  has  been  paid ;  and,  if  f onud  correct,  the  state  auditor 
raw  bis  warrant  on  the  state  treasurer  for  the  amount 
\  which  must  be  paid  out  of  any  money  in  the  treasury 
3«ially  appropriated. 

sheriff  must  be  paid  out  of  the  state  treasury  any  foe 
wance  whatever,  on  account  of  any  prisoner  who  has 
i  from  his  custody;  but  the  commissioners'  court  may, 
r  discretion,  pay  such  fees  and  allowances  as  are  pay- 
sr  the  county,  notwithstanding  the  escape  of  the  pris- 
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oner,  if  satisfied  that  such  escape  was  not  caused  l 
connivance  or  negligence  of  the  officer  having  charge  o: 

(Feb.  18,  1891,  p.  1397;  Dec.  11,  1882,  p.  14.)    Proper  items  compos 
of  costs.— Trapp  v.  State,  122  Ala.  394  (25  So.  194).    Fees  of  solicitor 
taxable  as  other  costs.— Trapp  v.  State,  117  Ala.  227  (23  So.  829).    Fc 
sufficiency  of  judgment  for  costs. — Nelson  v.   State,  46  Ala.   186. 
defendant  be  imprisoned  to  enforce  payment  of  costs,  queref — Nelson  i 
46  Ala.  186. 

Amended,      6647.  (4571)  (4874)  (5063)  Fees  of  bailiffs.— Bailiff* 
JJJJ 18'    receive  two  dollars  per  day  while  in  attendance  npon  tl 
82,$  i.     cuit,  city,  criminal,  or  probate  court,  to  be  paid  in  the 
way  that  regular  jurors  are  paid. 

(Mar.  19,  1878,  p.  185.) 


ARTICLE  6. 
Fees  of  Cobonebs.    6648,  6649. 


SEonoif. 
6648.  Coroners9 


Section. 
fees.  6649.  Fees  for  inquest;  hoi 

and  paid;  post-morl 
amination  and  feei 
for;   other  fees. 

6648.  (4572)  (4875)  (5045)  (4341)  (790)  Coroners'  i 
The  coroner  is  entitled  to  the  following  fees: 

For  going  to  and  returning  from  the  place  where  h 
holds  an  inquest,  five  cents  for  each  mile  traveled. 

For  holding  an  inquest,  when  ordered  by  a  judge  of 
court  of  record  or  by  the  circuit  or  county  solicitor. . 

For  summoning  jury  on  inquest 

For  each  subpoena  

For  each  warrant  of  arrest 

For  each  bond  or  undertaking  returned  to  court 

(r.c.c.)  For  attending  post-mortem  examination,  where  no  jur 
is  summoned,  and  returning  opinion  of  surgeon  or  phj 
sician,  five  cents  for  each  mile  traveled  in  going  an 
returning,  and  one  dollar;  to  be  paid,  to  be  returns 
to  court,  and  to  be  taxed  as  costs  in  the  same  manne 
as  fees  for  holding  inquest. 

For  money  paid  into  the  county  treasury,  when  f oun< 
on  the  body  of  a  deceased  person,  five  per  cent,  but  i 
no  case  more  than 

For  all  other  services  performed  by  him,  in  cases  authoi 
ized  by  law,  the  same  fees  that  are  allowed  to  sheriff 
for  similar  services. 

And  all  local  or  special  laws  in  conflict  herewith  ar 
expressly  repealed. 

(Aikin's  Digest,  p.  189,  9  1;  Feb.  1,1872,  p.  66;  Mar.  1,  1881,  p.  U 
No  claim*  chargeable  against  county  except  such  as  the  law  imposes;  i 
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of  physician  rendered  at  coroner's  inquest;  only  one  fee  allowed  physician 
or  tnrgeon.— Naftel  v.  Mont.  Co.,  127  Ala.  563  (29  So.  29).  The  fact  that  the 
cause  of  death  was  known  before  investigation  does  not  prevent  the  allowance 
of  fees;  special  statute  for  Jefferson  county  does  not  repeal  general  law. — 
Jefferson  Co.  v.  Abernathy,  139  Ala.  264  (35  So.  881). 

6649.  (4573)  (4876)  (5046)  (4342)  (791)  Fees  for  inquest;  w 
how  taxed  and  paid;  post-mortem  examination  and  fees  there- 
for; other  fees. — Fees  for  holding  inquest  shall  be  paid  out 
of  the  county  treasury,  when  the  inquest  has  been  held  under 
the  order  of  a  judge  of  a  court  of  record  or  circuit  or  county 
solicitor  and  in  the  opinion  of  the  court  of  county  commis- 
sioners or  board  of  revenue,  the  inquest  should  have  been 
held;  and  such  fees  must  be  also  certified  by  the  coroner,  to 
the  clerks  of  the  circuit  and  city  courts  of  the  county,  and 
must  be  taxed  as  costs  against  any  person  who  is  convicted 
for  killing  the  person  on  whose  body  the  inquest  was  held, 
and  be  collected  like  other  costs  in  criminal  cases;  and,  when 
collected  in  cases  in  which  the  county  has.  paid  the  same, 
shall  be  paid  to  the  county  treasurer  for  the  use  of  the  county; 
and  in  other  cases  to  the  coroner.  No  fees  shall  be  paid  for 
an  inquest  when  it  is  publicly  known  before  the  jury  is  sum- 
moned who  caused  the  death  of  the  deceased,  or  when  the 
slayer  has  been  arrested  for  the  homicide;  but  in  such  case, 
if  the  immediate  cause  of  the  death  is  uncertain,  a  physician 
or  surgeon  may  be  summoned  to  make  a  post-mortem  exami- 
nation, who  shall  give  his  opinion  in  writing  as  to  the  cause 
of  the  death,  which  must  be  returned  by  the  coroner  as  in- 
quests are  returned  by  him,  and  such  coroner,  physician,  or 
surgeon  shall  be  entitled  to  the  same  fee  and  mileage,  to  be 
paid  in  the  same  manner  as  for  attending  an  inquest;  such 
fees  as  accrue  to  coroners  for  services  rendered  by  him  in 
discharging  duties  of  sheriff,  must  be  taxed,  collected,  and 
paid  in  the  same  manner  that  sheriffs9  fees  for  like  services 
are  taxed,  collected,  and  paid. 

Claim  must  be  audited  and  allowed  by  commissioner. — Hawkins's  ease,  103 
Ala.  398  (15  So.  828). 


ARTICLE  7. 
Fees  of  Justices  or  the  Peace.    0660,  8651. 


Sectioh. 
•860.  Justices'  fees. 


Section. 
6661.  Same;    how    taxed    and    col- 
lected. 


8660.  (4574)  (4877)  (5037)  (4333)  (782)  Justices'  fees.— 
Justices  of  the  peace  are  entitled  to  the  following  fees  in 
criminal  cases — that  is  to  say: 
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For  complaint  made  before  him 

For  issuing  warrant  of  arrest 

For  issuing  search  warrant 

For  issuing  a  warrant  in  bastardy  proceedings 

For  taking  examination  in  bastardy  proceedings 

For  each  bond  or  undertaking  of  the  accused 

For  each  bond  or  undertaking  of  witness 

For  issuing  each  subpoena  or  notice 

For  order  of  commitment  to  jail 

For  each  trial  of  misdemeanor 

For  each  order  of  continuance 

For  each  judgment  on  forfeited  bond  or  undertaking. . 

For  taking  bond  and  certifying  proceedings  on  appeal. 

For  each  execution  for  costs 

For  issuing  warrant  for  person  knowingly  concealing  < 
harboring  any  person  belonging  to  any  ship  or  vessc 
to  be  paid  by  the  master . 

And  for  hearing  the  testimony  and  making  necessai 
orders  in  such  cases,  to  bq  paid  by  the  master 

(Aikin's  Digest,  p.  191,  §  10.) 

6651.  (4575)  (4878)  (5038)  (4334)  (783)  Same;  how 
and  collected. — In  prosecutions  before  a  justice  of  the 
where  the  case  is  not  taken  to  the  circuit  or  city  co 
appeal,  or  otherwise,  the  fees  above  specified,  for  such  s< 
as  may  be  rendered  in  the  case,  must,  unless  otherwi* 
vided,  be  taxed  by  him  as  costs,  and  collected  by  exe< 
as  in  cases  tried  in  the  county  court;  and,  in  all  other 
must  be  certified  by  him  to  the  court  to  which  the  pi 
ings  are  removed,  or  to  which  the  process  is  returnabl 
there  taxed  and  collected  like  other  costs. 

Fees  in  preliminary  trials  for  defendant  bound  over  follow  the  e 
court  and  are  taxed  at  the  end  as  the  statutes  require,  but  if  the  d< 
ib  discharged  they  cannot  be  taxed  against  the  fine  and  forfeiture 
Hawkins  v.  State,  124  Ala.  102  (27  So.  215);  McPherson  f.  Boykin,  76  i 


AKTICLE  8. 
Costs  and  Fees  in  Pbeliminaby  Proceedings.    0662. 


Feb.  38t 
1901,  p. 

157,5  I- 


6652.  Costs  and  fees  in  preliminary  trials. — When< 
defendant  is  convicted  and  sentenced  to  the  penitentis 
to  hard  labor,  the  costs  of  the  committing  magistral 
constable  on  preliminary  trial,  both  together,  not  to  < 
ten  dollars,  and  the  fees  of  the  state's  witnesses  befo 
committing  magistrate,  not  to  exceed  ten  dollars,  sh 
taxed  in  the  bill  of  costs  in  the  same  manner,  and  paid 
the  same  fund,  at  the  same  time  and  in  the  same  way 
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provided  by  law  for  the  payment  of  other  items  of  costs  in 
€Erred  by  the  state;  but  the  committing  magistrate  shall 
receive  no  pay  unless  he  reduces  to  writing  the  evidence  taken 
an  the  preliminary  trial,  as  required  by  law. 


AETICLE  0, 

Feks  of  Constables.    t*0T>3t  iHlTrf, 


terror 
6663,  Constables '   fees. 


Section. 

6654*  Same;     how    taxed    and    col* 
looted, 

6653.  (4576)  (4879)  (5039)  (4335)  (784)  Constables1  fees. 
-Constables  are  entitled  to  the  following  fees  in  criminal 
cases— that  is  to  say: 

For  executing  a  search  warrant  by  day  .  * . $1  00 

For  executing  a  search  warrant  by  night 2  00 

For  executing  any  other  warrant  or  writ  of  arrest I  50 

For  serving  each  subpoena  or  notice  issued  by  a  justice 
of  the  peace  . . . ,.,,.,      25 

For  serving  each  subpoena  or  notice  issued  by  the  county 
court   .    ^ , ;      50 

For  carrying  a  person  before  a  magistrate  under  a  war- 
rant of  arrest,  or  to  jail  when  committed  thereto,  for 
himself  and  each  necessary  guard,  to  be  proved  by  his 
own  oath,  for  each  mile 10 

For  performing  any  other  service  under  process  from 
the  county  court,  the  fees  taxed  for  those  services 
nnder  section  6655  (4578), 

For  carrying  a  prisoner  to  the  jail  of  another  county, 
when  there  is  no  sufficient  jail  in  the  proper  county, 
the  same  fees  that  are  allowed  to  the  sheriff  for  similar 
services,  to  be  paid  in  the  same  manner. 

For  serving  warrant  against  person  charged  with  know- 
ingly concealing  or  harboring  person  belonging  to  any 
ship  or  vessel,  to  be  paid  by  the  master t ,   3  00 

For  taking  and  approving  each  bond  or  undertaking. , . .      50 

(Aikin'a  Digest,  p.  192,  %  12,)  RigM  of  sheriff  to  execute  process  front 
Justice  court;  same  admissible  as  against  the  convict  fund. — Trftpp  v  State 
US  AU.  3&4  (25  So.  194 )p, 

6654.  (4577)  (4880)  (5040)  (4336)  (785)  Same;  how  taxed 
and  collected. — In  all  criminal  prosecutions,  the  fees  specified 
m  the  preceding  section,  for  the  services  rendered  in  the  case, 
must  be  taxed  as  costs  by  the  court  or  justice,  and  collected 
iike  other  costs, 

P*>na  of  judgment  and  sentence  to  pay  costs, — Nelson  v,  State,  46  Ala.  186, 
G*a  a  defendant  be  imprisoned  to  enforce  payment  of  costs,  que  re  1 — Nelson 
ft  Btate,  46  Ala*  18& 

3U-AO-VOL.  III 
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AETICLE   10. 
Fees  in  County  Court.    6G55,  G056. 


Section. 
6655.  Fees  in  county  court. 


Section. 

6656.  Same;    fees   of   judge 
paid  out  of  county 


6655.  (4578)  (4881)  (5035)  (4328)   (777)   Fees  in 
court. — In  prosecutions  before  the  county  court,  the  j 

•  ing  fees  shall  be  allowed  for  the  services  specified,  an 
other — that  is  to  say: 

For  taking  affidavit  of  complainant  and  issuing  warrai 
of  arrest  

For  taking  and  approving  bail  bond 

For  issuing  each  subpoena  or  notice 

For  each  order  of  continuance 

For  trial,  entering  judgment,  and,  when  an  appeal 
taken,  approving  bond  and  certifying  proceedings. . . 

For  judgment  on  forfeited  undertaking  of  bail 

For  judgment  against*  defaulting  witness 

For  serving  warrant  of  arrest  when  bail  is  given 

For  serving  warrant  of  arrest  when  bail  is  not  given,  ar 
carrying  defendant  to  court  or  to  jail 

For  serving  each  subpoena  or  notice 

The  fees  above  specified  shall  be  taxed  against  the  <3 
ant  on  conviction,  or  against  the  prosecutor  under  th 
visions  of  section  6722  (4619),  and  if  not  paid  presentl; 
be  collected  by  execution;  but  no  fee  shall  be  taxed  for  s< 
not  rendered. 

The  fees  taxed  for  services  performed  by  the  county 
or  by  the  judge  of  said  court,  belong  to  the  county,  and 
collected,  shall  be  paid  into  the  county  treasury;  and  tl 
taxed  for  all  other  services  shall  be  paid  to  the  offie 
whom  the  services  are  performed. 

Judge  of  county  court  under  no  duty  to  collect  sheriff's  fees. — I 
Moragne,  128  Ala.  493  (29  So.  460). 

6656.  (4579)   (4882)   (5035)   (4328)   (777)    Same;  f 
judges  to  be  paid  out  of  county  treasury. — The  judge 
county  court  shall  receive  no  other  compensation  tin 
following  fees,  which  shall  be  paid  out  of  the  county  tr 
— that  is  to  say: 

If  the  warrant  of  arrest  is  issued  by  him,  then  for  all  tl 
proceedings  had  before  him  in  each  case,  includin 
bond  and  certified  copy  of  proceedings  on  appeal 
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If  tbe  warrant  of  arrest  is  not  issned  by  him,  then  for  all 
services  in  each  case - 3  00 

If  the  warrant  is  issued  by  him  and  a  demand  for  jury 
is  made , - ,  2  00  »«i 

For  each  judgment  against  a  defaulting  witness,  or  on 
forfeited  undertaking  of  bail     - .  *+. : 2  U0 

(Aikin's  Digest,  p.  189,  i  1.) 

AKTICLE  tl 

FEES    OF   Jl KOKS.      UGTiT,    HiioS. 


SlZTTOX, 


Secttow. 


ECTIO.V  SECT  Km. 

0667.  Regular  jurors p   fees;    proved  6668.  Tales  jurors'  fees, 

by  oath  of  juror;  certificate 
of  clerk. 

6657.  (4580)  (4883)  (504D)  (4345)  (794)  Regular  jurors' 
fees;  proved  by  oath  of  juror;  certificate  of  clerk. — Regular 
jurors,  grand  and  petit,  are  entitled  to  two  dollars  for  each 
day's  services,  five  cents  for  each  mile  traveled  in  going  to 
and  returning  from  court,  and  ferriage  and  toll,  to  be  proved 
hy  the  oath  of  the  juror  before  the  clerk  of  the  court,  whose 
duty  it  is  to  give  each  juror  a  certificate,  stating  therein  the 
number  of  days  he  has  served,  the  number  of  miles  he  has 
traveled,  the  amount  of  ferriage  and  toll  he  has  paid,  and  the. 
amount  of  compensation  to  which  he  is  entitled;  which  certifi- 
cate shall  be  receivable  in  payment  of  county  taxes,  and  any 
other  county  dues,  and  payable  out  of  the  county  treasury. 

(Day's  Digest,  pp.  362,  363,  f  |  3,  4,  5  and  7;  Mar.  7,  1876,  p.  174.)  Claims 
of  jurors  Jit  coroner  'a  inquest  must  be  allowed  by  the  court  of  county  com- 
missioners.— Hawkins  v.  Duncan,  103  Ala.  398  (la  So.  82S).  County  certifl- 
rate*  not  commercial  paper. — Allen  v.  McCreary,  101  Ala.  514  (14  So.  320). 
Purchase  of  county  certificates  by  deputy-  of  treasurer;  payment  of  aucb  cer 
fciititefl —Allen  v.  McCreary,  101  Ala.  -514  (14  So.  320);  Jackson  v.  Diokins, 
*6  .Ua.  69. 

6658,  (4581)  (4884)  (5051)  (4346)  (795)  Tales  jurors' fees. 
Every  person  summoned  for  the  trial  of  a  capital  case,  under 
the  provisions  of  section  7263  (5004),  or  for  service  on  a  coro- 
ner's jury,  and  attending  in  obedience  to  the  summons,  is 
entitled  to  the  same  per  diem  and  mileage  for  his  attendance 
as  regular  jurors,  and  to  be  paid  in  the  same  manner;  other 
tales  jurors  are  entitled  to  the  same  per  diem  for  each  day's 
attendance  as  regular  jurors  receive,  to  be  paid  in  the  same 
manner. 
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AETICLE  12. 


Fees  of  Witnesses.    6659-6070. 


Pet*  Eft, 
t&B,  p. 


Section. 
6669.  Fees     and     compensation     of 
witnesses. 

6660.  How  taxed. and  paid. 

6661.  Witness    fees    before    grand 

jury  claim  against  fine  and 
forfeiture   fund. 

6662.  Clerk  certifies  claim  and  notes 

it  on  grand  jury  docket. 

6663.  Claim   certified   by  clerk  and 

registered  by  treasurer. 

6664.  Foreman     issues    certificates; 

claims  against  fine  and  for- 
feiture fund. 

6665.  Only    two    witnesses    allowed 

to  same  fact;  exceptions. 


Section. 

6666.  Witnesses'     certiflcat 

payable;   clerk  not 
to  fee  for  issuing. 

6667.  Fees  of  state  witness 

subpoenaed    in    moi 
than  one. 

6668.  Witnesses'    fees    bef< 

tices  of  the  peace. 

6669.  Witness    claims    whei 

ferred     to     United 
courts. 

6670.  Certificate  of  clerk  oi 

States   court. 


6659.    (4583)  (4886)  (5059)  (4347)  (796)    Fees  anc 
pensation  of  witnesses. — Witnesses  in  criminal  cases  ar 
tied  to  one  dollar  per  day  and  five  cents  for  each  mile 
from  their  residence  by  the  route  usually  traveled,  a 
necessary  ferriages  and  toll. 

(Clay's  Digest,  p.  600,  §  7;  p.  601,  §  11.)  Physician  may  be  com] 
testify  without  being  paid  for  professional  opinion;  entitled  to  only  si 
as  other  witnesses. — Ex  parte  Dement,  53  Ala.  389. 


6660.  (4584)  (4887)  (4927,  4459)  (4220,  4221)  (668 
How  taxed  and  paid. — The  fees  of  witnesses,  subpoem 
the  part  of  the  state  to  appear  before  the  grand  jury, 
fore  any  court  in  which  a  criminal  prosecution  is  pe 
must  be  taxed  against  the  defendant,  if  he  is  convict 
against  the  prosecutor  wheft  the  costs  are  imposed  oi 
but  if  the  defendant  is  not  convicted,  and  the  costs  a 
imposed  on  the  prosecutor,  or  if  the  indictment  is  with 
and  filed,  or  the  prosecution  abated  by  the  death  of  t 
fendant,  or  if  the  costs  are  imposed  on  either  the  def< 
or  the  prosecutor,  and  an  execution  against  him  for  the 
is. returned  "no  property  found,' '  or  if  no  indictment  is 
by  the  grand  jury  before  whom  the  witnesses  appear,  < 
nolle  prosequi  is  entered  in  the  case,  such  fees  must  b 
I  »y  the  county  in  the  manner  specified  in  section  6666  (45 

Consolidation  of  fine  and  forfeiture  and  general  funds  of  county.— 
v.  Underwood,  54  Ala.  186.  Certificate  issued  by  clerk  of  court  (and  : 
by  foreman  of  grand  jury)  is  the  only  authentication  of  claim. — A 
Yurby,  108  Ala.  480  (18  So.  559).  Grand  jury  ticket  as  a  claim.— S 
<nae,  111  Ala.  60  (20  So.  642). 
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666L  Witness  fees  before  grand  jnry  claim  against  fine  and  >flV  *7 
forfeiture  fund. — In  all  cases  where  there  have  been  indict-  JJ*f 
ments  found  by  the  grand  juries,  and  the  defendant  against 
whom  said  indictment  has  been  returned  is  not  arrested  with- 
in  three  years  from  the  date  of  the  indictment,  the  fees  due 
state's  witnesses  for  their  attendance  and  mileage  before  said 
grand  juries  shall  become  charges  against  the  fine  and  for- 
feiture fund  of  the  county  in  which  said  indictment  was 
found. 

6662.  Clerk  certifies  claim  and  notes  it  on  grand  jury  docket  i*,*  * 
—The  clerk  of  the  court,  when  he  certifies  fees  as  claims  as 
charges  against  the  fine  and  forfeiture  fund,  shall  note  said 

fact  on  the  grand  jury  docket,  and  said  fees,  should  they 
subsequently  be  collected,  shall  be  paid  into  the  fine  and  for- 
feiture fund. 

6663.  Claim  certified  by  clerk  and  registered  by  treasurer.  tb..*it 
-The  clerk  of  the  court  shall  certify  the  facts  necessary  to 
make  said  claims  charges  against  the  fine  and  forfeiture  fund 
tinder  the  provisions  of  this  article,  on  the  original  certificates 
issued  by  the  foreman  of  the  grand  jury,  and  said  certificates 

so  certified  shall  be  registered  "by  the  treasurer  as  a  claim 
against  said  fund. 

6664.  Foreman  issues  certificates;  claims  against  fine  andD^.7, 
forfeiture  fund,— The  foreman  of  the  grand  jury  shall  issue  ™-tp- 
eertificates  to  all  witnesses  examined  before  the  grand  jury 

and  such  certificates  may  become  claims  against  the  fine  and 
forfeiture  fund  in  the  same  manner  as  witness  certificates 
issued  to  state  witnesses  by  the  clerk  of  the  court. 

6665.  (4585)  (4888)  (4928)  (4223)  (671)  Only  two  witnesses 
allowed  to  same  fact;  exceptions. — In  taxing  the  cost,  against 
either  the  defendant  or  prosecutor,  not  more  than  two  wit- 
aesses,  who  were  summoned  or  examined  to  prove  the  same 
fact,  shall  be  allowed;  unless  such  witnesses  were  summoned 
or  examined  to  assail  or  defend  the  reputation  of  a  witness 
for  veracity,  or  the  character  of  the  defendant,  when  put  in 
issue;  or  unless  the  court,  on  a  motion  to  retax  as  in  civil  cases, 
should  determine  that  the  facts  of  the  ease  justified  the  sum- 
moning or  examining  of  a  greater  number  of  witnesses. 

(Clay'i  Digest,  p,  600,  &  0.) 

6666.  (4586)  (4889)  (4460)  (4222)  (670)  Witness '  certifi- 
cate; how  payable;  clerk  not  entitled  to  fee  for  issuing, — It  is 
the  duty  of  the  clerk  of  the  court  to  issue  a  certificate  to  each 
witness  appearing  on  the  part  of  the  state,  stating  therein 
the  amount  of  compensation  to  which  he  is  entitled,  the  facts 
*hich,  under  the  provisions  of  section  6660  (4584)  make  it  a 
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good  claim  against  the  county,  which  certificate  is  rece 
in  payment  of  any  debt  due  to  the  county  for  fines  an 
feitures,  and  payable  by  the  treasurer  out  of  any  fin< 
forfeitures  in  the  county  treasury;  the  clerk  who  issu 
certificate  hereinabove  mentioned  shall  not  be  entitled 
mand  or  charge  any  fee  for  performing  this  duty. 

(Clay's  Digest,  p.  600,  §  7;  p.  601,  §  12;  Nov.  30,  1876,  p.  107.)  I 
forfeiture  fund,  what  constitutes  it  and  from  what  source  it  is  deri 
Sanders  v.  Elmore  Co.,  117  Ala.  543  (23  So.  788);  Brown  v.  Parris, 
314  (9  So.  603);  Sessions  v.  Boykin,  78  Ala.  328;  Palmer  v.  Fitts,  51  I 
Control  and  disposition  of  fine  and  forfeiture  fund  resides  in  the  legisl 
Sanders  v.  Elmore  Co.,  117  Ala.  543  (23  So.  788).  There  is  a  marked  di 
between  costs  incurred  for  the  state  and  those  incurred  for  the  defei 
Burgin  v.  Hawkins,  101  Ala.  326  (14  So.  771).  Witness  certificates,  cc 
called  grand  jury  tickets,  issued  by  the  foreman  of  the  grand  jury  to 
as  claims  against  fine  and  forfeiture  fund. — Scruggs  v.  State,  111  Ala 
So.  642);  Alston  v.  Yerby,  108  Ala.  480  (18  So.  559) ;  Herr  v.  Seymour,  76  * 
Certificates  duly  authenticated  must  be  registered  by  the  treasurer  ai 
a  failure  so  to  do,  it  may  be  compelled  by  mandamus. — Gray  v.  Abb 
Ala.  322  (30  So.  446).  Claims  against  fine  and  forfeiture  fund  of  Tu 
county  must  be  issued  by  the  clerk  and  not  by  the  foreman  of  the  grand 
Alston  v.  Yerby,  108  Ala.  480  (18  So.  559).  Certificate  is  primary  ch 
fine  and  forfeiture  fund;  need  not  be  presented  to  commissioners'  c< 
allowance. — Briggs  v.  Coleman,  51  Ala.  561.  Failure  of  county  treasure 
is  breach  of  his  bond  for  which  action  lies. — lb.  Clerk  must  authenti 
his  certificate  claims  of  witnesses  'before  grand  jury,  although  for< 
required  also  to  give  certificate  of  attendance.*— Herr  v.  Seymour,  76  A 
Sufficiency  of  certificate. — lb.  Statute  construed. — lb.  Witness's  cer 
held  to  be  transferable  by  delivery,  etc. — Findley  v.  Wyser,  1  St 
Clerk's  certificate  to  witness  only  authentication  against  fine  and  fo 
fund.— Alston  v.  Yerby,  108  Ala!  480  (18  So.  559).  "Grand  jury  1 
discussed  and  defined. — lb.;  Scruggs 's  case,  111  Ala.  60  (20  So.  642).  t 
fees  for  serving  witness  for  -defendant  not  claim  against  fine  and  fo 
fund. — Cohen  v.  Coleman,  71  Ala.  496.  When  prosecution  begun  in  oni 
and  transferred  to  another  by  change  of  venue. — Greene  Co.  v.  H 
61  Ala.  72. 

6667.  (4587)  (4890)  Fees  of  state  witnesses  whei 
poenaed  in  more  cases  than  one. — A  witness  for  the 
attending  in  more  criminal  cases  than  one  at  the  same 
shall  only  be  entitled  to  fees  in  one  case,  to  be  selecl 
him  while  so  attending;  but  if  after  the  case  in  which  he 
to  claim  his  fees  is  disposed  of,  his  attendance  is  reqni 
the  other  case  or  cases,  he  shall,  for  such  attendance,  b 
tied  to  claim  his  per  diem  in  such  other  case,  or,  if  mor 
one,  in  the  one  in  which  he  may  then  elect  to  claim  hi: 
and  so  on  until  all  the  cases  in  which  he  is  required  to 
are  disposed  of  by  trial,  continuance,  or  otherwise. 

(Feb.  23,  1883,  p.  150.) 

6668.  (4588)  (4891)  (5062)  (3217)  (2778)  Witnesses 
before  justices  of  the  peace. — In  all  criminal  cases  befo: 
tices  of  the  peace,  unless  otherwise  provided,  witness 
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entitled  to  fifty  cents  per  day,  while  in  attendance  on  the  trial, 
to  be  taxed  in  the  bill  of  costs. 

(Clay's  Digest,  p.  601,  §  10.) 

6669.  Witness  claims  when  transferred  to  United  States  octi. 
courts. — In  all  criminal  cases  removed  from  the  courts  of  this  ***• p 

.  369,  $  1 

state  mto  the  United  States  court,  all  witnesses  who  attend 
said  United  States  court  are  entitled  to  one  dollar  and  a  half 
a  day  and  five  cents  per  mile  traveled  in  attending  the  United 
States  court,  to  be  paid  out  of  the  county  treasury  on  order 
of  the  commissioner's  court  or  board  of  revenue. 

6670.  Certificate  of  clerk  of  United  States  court. — The  cer-  ib..$2 
tificate  of  the  clerk  of  the  United  States  court  as  to  the  attend- 
ance of  any  witness  in  any  case  herein  provided  for  shall  have 

the  same  probative  force  as  if  issued  by  a  clerk  of  a  court  of 
this  state. 


CROSS  REFERENCES. 


COSTS  AND  FEES  (Civil  Code)   3662-3729 

"         (Criminal   Code)    663P-6670 

CO-SUBETTES  (Civil  Code)    5384-5409 

OO-TENANTS,  OFFENSES  CONCERNING  (Criminal  Code) 7821 

COTTON  MILLS,  INSPECTION  OF  (Criminal  Code) 7212-7222 


;S6 


COTTON. 


CHAPTER  196. 

COTTON.     0671-0090. 


Section. 

6671.  What     unlawful     in     buying 

cotton. 

6672.  Penalty    for    making    deduc- 

tion, etc. 

6673.  Penalty   for   failure   to   keep 

record  of  cotton  weighed. 

6674.  To    prohibit    importation    of 

cotton  or  cottonseed  affected 
•  with  boll  weevil. 

6675.  Multilating    or    changing 

marks,  brands,  or  numbers 
on  cotton,  or  concealing  cot- 
ton. 

6676.  Taking  cotton  from  bale  by 

factor,  etc.,  with  intent  to 
defraud,  etc. 

6677.  Taking  cotton   from  bale  by 

person  without  authority. 

6678.  Fraudulent  conversion  of  cot- 

ton samples. 

6679.  Buying     cotton     taken    from 

bale  without  authority,  etc. 


Section. 

6680.  Injuring  cotton  balei 

ting,  etc. 

6681.  Penalty    on    broker 

ing  cotton  for  f ailu 
for    same. 

6682.  Unlawful  sampling  o 

ing    of    cotton,    o 
consideration   for   i 

6683.  Frauds  in   packing  < 

6684.  Fraudulently  exhibit: 

samples. 

6685.  Removing    cotton    sn 

lien  from  state. 

6686.  Violating  laws  pert* 

cotton     statistics; 
for. 

6687.  Tags,   removal   from 

6688.  Owner    of    cotton,    i 

corded. 

6689.  Mark     cotton     ginn 

record  mark. 

6690.  Penalty  for  violating 

preceding  sections. 


6671.  (1389)  (1186)  (1411)  (1160)  (931)  What  m 
in  buying  cotton. — It  shall  be  unlawful  for  any  persoi 
company,  or  corporation,  in  buying  baled  cotton,  or  in 
ing  such  cotton  for  sale,  to  deduct  from  the  actual 
thereof,  as  shown  on  a  level-standing  beam  of  the  seal 
use  in  weighing  cotton  untested  weights,  so  as  to  depr 
seller  of  the  cotton  of  any  of  its  real  value. 

Genesis   of   statute. — Toulmln's  Digest,  p.  103,  provided  a  heavy 
for  failure  to  securely  enclose  cotton  gins ;  to  allow  cotton  seed  to  de 
premises  or  to  be  deposited  in  streams.     (Amended  Dec.  3,  1890,  p. 
28,  1887,  p.  72,  8  1.) 

6672.  (1390)  (1187)  (1412)  (1161)  (932)  Penalty  fc 
ing  deduction,  etc. — Any  person,  company,  firm,  or  c< 
tion,  who  violates  the  preceding  section,  shall  be  guil 
misdemeanor,  and,  on  conviction,  be  fined  in  each  ca 
less  than  ten  nor  more  than  fifty  dollars.  But  deduction 
be  made  by  mutual  consent  of  buyer  and  seller  or  their  i 
ized  agents  or  representatives,  on  wet  or  damaged 
bales,  on  each  bale  so  weighed  or  deducted  from. 

(Dec  3,  1890,  p.  22;  Feb.  28,  1887,  p.  72,  8  2.) 
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6673,  Penalty  for  failure  to  keep  record  of  cotton  weighed.  F*h.*L 
—Any  corporation,  companies,  individuals,  or  their  agents,  JJft 
operating  or  owning  places  for  storing  and  weighing  cotton,  »nd* 
doing  business  in  this  state,  who  fail  to  keep  a  record  of  all 

bale  cotton  weighed  by  such  warehousemen,  corporations, 
companies,  individuals,  or  their  agents,  for  whom  each  bale 
of  cotton  is  weighed,  with  the  names  of  such  persons  arranged 
alphabetically,  or  who  fails  to  keep  such  record  open  to  the 
inspection  of  the  public  at  all  reasonable  times,  shall  be  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  fined 
not  less  than  twenty-five  nor  more  than  five  hundred  dollars, 
for  each  violation  thereof, 

6674,  To  prohibit  importation  of  cotton  or  cotton  seed0^«. 
affected  with  boll  weevil, — Any  person  who  shall  import  or  ^■^ 
bring  into  the  State  of  Alabama  any  cotton  or  cotton  seed  aCdi 
infected  with  or  containing  the  Texas  boll  weevil,  or  cotton 

seed  from  any  place  where  the  cotton  has  been  affected  from 
said  boll  weevil;  and  any  person  who  brings  into  this  state, 
or  causes  to  be  brought  into  this  state  any  article,  goods,  or 
chattels  of  any  description  knowing  or  having  probable  cause 
to  believe  such  article,  goods,  or  chattels  are  infected  with  or 
contain  the  Texas  boll  weevil,  its  eggs,  or  larva?,  shall  be 
guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  fined  not 
less  than  ten  dollars  nor  more  than  five  hundred  dollars. 

6675,  (4763)  (3840)  Mutilating  or  changing  marks,  brands, 
or  numbers  on  cotton,  or  concealing  cotton, — Any  warehouse 
proprietor,  common  carrier,  officer,  agent,  clerk,  or  employe 
of  such  common  carrier  or  person,  or  any  other  person  who, 
for  the  purpose  of  preventing,  delaying,  or  hindering  the 
rightful  owner,  or  person  having  a  lien  thereon,  from  recog- 
nizing, finding,  and  recovering  his  cotton  (whether  the  same 
has  been  sold  to  the  warehouse  proprietor,  or  to  other  per- 
ions),  changes  or  mutilates  the  marks,  brands,  or  numbers 
on  such  cotton,  or  conceals  any  cotton  delivered  to  such  ware- 
house, common  carrier,  or  to  such  other  person  for  sale  or 
storage,  must,  on  conviction,  be  fined  not  less  than  ten  nor 
more  than  one  hundred  dollars. 

Genesis  of  atatute, — Toulrom'a  Digest,  p.  103,  A  heavy  penalty  pro- 
scribed for  failure  tv  securely  enclose  cotton  gins;  to  allow  cotton  seed  to 
foeay  vpon  premises  or  be  deposited  in  streams. — (Feb*  19,  1883,  p,  59*  §  J.) 

6676,  (4764)  (3841)  (4391)  (3725)  (178)  Taking  cotton 
from  bale  by  factor,  etc*,  with  intent  to  defraud,  etc, — Any 
factor,  commission  merchant,  consignee,  or  agent,  having  the 
control  of  any  cotton,  who,  with  intent  to  defraud  the  owner, 
appropriates  to  his  own  use  any  cotton  taken  from  any  bale 
under  his  control,  or  authorizes,  or  knowingly  permits  any 


458 


COTTON. 


other  person  to  take  from  any  such  bale  any  part  therec 
to  retain  the  same  to  his  own  use,  must,  on  conviction,  b 
not  less  than  fifty  nor  more  than  one  thousand  dollar 
may  also  be  imprisoned  in  the  county  jail,  or  sentenced  t 
labor  for  the  county,  for  not  more  than  twelve  months 

6677.  (4765)  (3842)  (4392)  (372G)  (179)  Taking 
from  bale  by  person  without  authority. — Any  perso: 
knowingly  and  unlawfully  takes  from  any  bale  of  cottt 
part  thereof,  without  the  authority  of  the  owner,  com 
or  agent,  must,  on  conviction,  be  fined  not  less  than  fif 
more  than  five  hundred  dollars,  and  may  also  be  impi 
in  the  county  jail  or  sentenced  to  hard  labor  for  the  c 
for  not  more  than  six  months. 

6678.  (4766)  (3843)  (4393)  (3627)  (85)  Frauduler 
version  of  cotton  samples. — Any  person  who  is  auti 
to  sample  cotton,  and  who,  with  intent  to  defraud,  co 
such  samples  to  his  own  use,  or  refuses  to  deliver  th 
demand  to  the  owner,  consignee,  or  agent,  within  thirt; 
after  they  are  taken,  unless  they  have,  in  the  meantime 
destroyed  or  stolen  without  his  agency,  or  taken  out 
possession  by  legal  process,  must,  on  conviction,  be  fin 
less  than  fifty  nor  more  than  five  hundred  dollars,  an 
also  be  imprisoned  in  the  county  jail,  or  sentenced  t< 
labor  for  the  county,  for  not  more  than  six  months. 

6679.  (4767)  (3844)  (4394)  (3728)  (181)  Buying 
taken  from  bale  without  authority,  etc.— Any  person  who, 
ingly  and  with  intent  to  defraud,  buys  or  receives  any 
taken  from  the  bale  without  the  authority  of  the  owne 
signee,  or  agent,  must,  on  conviction,  be  fined  not  les 
fifty  nor  more  than  five  hundred  dollars,  and  may  a 
imprisoned  in  the  county  jail,  or  sentenced  to  hard  lal 
the  county,  for  not  more  than  six  months. 

6680.  (4768)  (3845)  (4395)  (3729)  (182)  Injuring 
bales  by  cutting,  etc. — Any  person  who,  without  the  aui 
of  the  owner,  consignee,  or  agent,  willfully  or  wantonl; 
tears,  or  otherwise  opens  any  bale  of  cotton,  must,  on  < 
tion,  be  fined  not  more  than  five  hundred  dollars,  and  m* 
be  imprisoned  in  the  county  jail  or  sentenced  to  hard  lal 
the  county,  for  not  more  than  six  months. 

6681.  (4769)  (3846)  (4396)  (1165)  Penalty  on  brota 
chasing  cotton  for  failure  to  pay  for  same. — Any  cotton  t 
engaged  in  the  business  of  buying  cotton,  either  on  hi 
account,  or  for  others,  who  buys,  or  engages  to  buy,  i 
planter  or  commission  merchant  any  cotton,  and  ft 
refuses  to  pay  for  the  same  at  the  time  agreed  upon,  and 
way  with  or  disposes  of  any  cotton  purchased  and  not  pa 
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is  guilty  of  fraud  and  embezzlement,  and,  on  conviction,  must     i 
he  imprisoned  in  the  penitentiary  not  less  than  one  nor  more 
than  five  years,  at  the  discretion  of  the  jury. 

(FeklO,  1S52jP,  44§2.) 

6682.  (4770)  (3847)  (4397)  Unlawful  sampling  or  removing 
of  cotton,  or  illegal  consideration  for  sampling.— Any  person 

violating  any  of  the  provisions  of  sections  3731  (1392),  3732 
(1393),  or  3733  (1394)  of  this  Code,  must,  on  conviction,  be 
fined  not  less  than  fifty  nor  more  than  one  hundred  dollars  for 
each  offense,  one-half  of  which  shall  go  to  the  informer;  and  in 
prosecutions  under  this  section,  the  ownership  of  the  cotton 
need  not  he  alleged  or  proved, 

(Apr.  10,  1873,  p.  134.) 

6681  (4771)  (3848)  (4398)  (3730)  (183)  Frauds  in  packing 
cotton, — Any  person  who  fraudulently  packs  or  hales  any  cot- 
ton, by  plating  or  otherwise,  must,  on  conviction,  be  fined  not 
less  than  fifty,  nor  more  than  five  hundred  dollars,  and  may 
also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county,  for  not  more  than  six  months.  * 

Genesis  of  stiitute.— Toulmln'e  Digest,  p.  103.  A  heavy  penalty  was  emce 
prescribed  for  failure  to  securely  enclose  cotton  gio?;  to  ullow  cotton  seed  to 
dway  upon  premises  or  be  deposited  in  streams.  (Aikiu's  Digest,  p.  1 12y  §  C9; 
Clay's  Digest,  p.  435,  §  21.)  It  is  immaterial  that  the  foreign  substance  is 
put  inside  the  cotton,  or  just  inside  tlie  bagging,  nor  is  it  material  that  it  wns 
put  there  at  gin  or  at  the  press, — DanieKs  ease,  61  Ala.  4.  Constituents  of 
offense  roast  be  charged  in  indictment  definitely  and  specifically,  not  ambtgn-  * 
auily,  nor  in  slang  or  vulgarism. — lb*  ■  'Sand -packing ' '  is  a  term  of  such 
general  use  that  it  is  not   urobi  goons, — lb. 

6681  (4772)  (3849)  (4399)  (3731)  (184)  Fraudulently 
exhibiting  false  samples* — Any  person  who  fraudulently 
exhibits  any  false  samples  of  any  cotton,  or  of  any  other  article 
or  commodity,  by  means  whereof  any  person  is  injured,  must, 
on  conviction,  he  fined  not  less  than  fifty  dollars,  and  may  also 
be  imprisoned  in  the  county  jail,  or  sentenced  to  hard  labor  for 
the  county,  for  not  more  than  six  months.     (Form  48  [39],) 

(Aiiia*i  Digest,  pr  112,  '  63.)  Where  the  bale  from  whicn  the  cotton  u 
taken  contains  different  graces,  and  the  defendant  kunsv  it,  it  cannot  be  said 
M  matter  of  law  that  he  is  guilty.— Mctieo  v.  State,  117  Ala.  229  {23  So,  797), 
Esdlcirntnt  charging  defendant  with  ''fraudulently  exhibiting  a  ful*e  samjde 
hf  menu  whereof  one  'VVV  was  injured/'  is  sufficient, — Cow  Id  a  la  case,  50  Ala. 
A     There  m«it  be  pi-oof  of  injury. — lb, 

6685.  (4773)  (3850)  (4357)  (1169)  Removing  cotton  subject 
to  lien  from  state. — Any  person  who  removes,  or  aids  in  remov- 
ing from  this  state,  any  cotton  subject  to  tlie  lien  given  by  law 
for  the  purchase  money,  with  intent  to  prevent,  hinder,  or  delay 
the  enforcement  of  such  ben,  must,  on  conviction,  be  impris- 
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oned  in  the  penitentiary  for  not  less  than  one,  nor  moi 
five  years,  at  the  discretion  of  the  jury. 

(Feb.  6,  1858,  p.  59,  ft  6.) 

6686.  Violating  laws  pertaining  to  cotton  statistics 
alty  for. — Any  individual,  firm,  or  corporation  refus 
comply  with  the  provisions  of  chapter  71  of  this  Code,  r 
to  the  bureau  of  cotton  statistics,  or  who  shall  furnish  i 
rate  information,  shall  be  guilty  of  a  misdemeanor,  anc 
conviction,  shall  be  fined  not  less  than  ten.  dollars  no 
than  one  hundred  dollars  for  each  offense.  The  pros* 
solicitors  in  this  state  shall  prosecute  all  violations  < 
chapter. 

6687.  Tags,  removal  from  cotton. — Any  person,  oth< 
the  purchaser,  whether  such  person  is  the  owner,  in  w 
in  part,  or  warehouseman,  or  other  person,  except  the 
purchasing  for  shipment,  who  shall  remove  or  destroy  1 
placed  upon  any  bale  of  cotton  by  the  ginner  thereof,  wh 
tag  contains  the  name  of  the  ginner,  tjie  name  of  the  pa 
whom  ginned,  the  gin  weight,  and  the  amount  due  for  g 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  t 
shall  be  fined  not  less  than  five  nor  more  than  fifty  ( 
which  said  fine  shall  be  payable  only  in  money. 

6688.  Owner  of  cotton,  name  recorded.— Every  persoi 
or  corporation  who  gins  cotton  for  hire  or  toll,  shall 
book  in  which  they  shall  register  all  cotton  received  a 
gins  to  be  ginned  in  the  name  of  the  owner  thereof;  if  ] 
and  if  not  known,  then  the  ginner  shall  make  due  and  d 
inquiry  of  the  person  who  delivers  said  cotton  to  be  j 
and  record  in  his  book  the  name  of  the  owner  as  given,  i 
name  of  the  person  from  whom  the  cotton  may  be  receii 

6689.  Mark  cotton  ginned  and  record  mark. — Every  ] 
firm,  or  corporation  who  gins  cotton  in  this  state  for  '. 
toll,  shall  mark  or  label  each  and  every  bale  ginned  b; 
with  appropriate  marks  of  identification,  or  by  the  init 
ters  of  the  name  of  the  owner,  as  soon  as  ginned;  anc 
person,  firm,  or  corporation  shall  record  in  a  book  kept  f 
purpose,  said  marks  or  labels  to  be  kept,  together  w 
name  of  the  owner  of  said  cotton,  as  known  or  ascertai 
defined  by  the  preceding  section,  so  that  said  cotton 
identified;  which  said  book  shall  be  kept  open  for  the 
tion  of  the  public. 

6690.  Penalty  for  violating  the  two  preceding  sect 
Any  person,  firm,  or  corporation,  who  violates  any  of  t! 
visions  of  the  two  preceding  sections,  shall  be  guilty  of 
demeanor,  and,  on  conviction  thereof,  shall  be  fined  u 
than  ten  dollars  nor  more  than  one  hundred  dollars. 
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CROSS    REFERENCES. 


COTTON  (Civil   Cod*)    ....„...,...,,.,../ 3730-3734 

41         (Criminal   Code) . 6671-0GBO 

COTTON  SEED  (weight  per  1m.  thirty-two  ltoa.)  (Political  Code)   ......  2439 

COTTON  SEED  MEAL  (Political  Code) . 49-     50 

COTTON  STATISTICS   (Political  Code) .113-  120 

COUNCIL  OF  MUNICIPALITIES  (Political  Code)   >.<r. 1192-1 19S 

COUNSEL  (Criminal  Code) 7830-7841 

COUNTEEXEITINa  (Criminal  Code) .fiR09-69l9f  7077,  6SS2 

COUNTIES  (Political  Code) ..121-  207 

COUNTY  BOARD  OF  EDUCATION  (Political  Code)   . . 1712-171 5 

COUNTY  COMMISSIONERS    (Civil  Code)    . 3306-3322 

COUNTY  COURTS  (Criminal  Code)    * .6G&6-6732,  6655,  C656 

COUNTY  DEBTS  AND  CLAIMS  (Political  Code)    146-  155 


CHAPTER  197, 

COUNTY   PKOPEKTY.     0<SBt. 

6691  (5598)  (4176)  (4421)  Levying  on  courthouse  or  other 
county  property. — Any  sheriff,  or  other  officer,  who  levies  upon 
any  courthouse,  poorhouse,  or  other  property  belonging  to  any 
eouoty,  must,  on  conviction,  be  fined  not  less  than  one  thousand 
dollars,  and  imprisoned  in  the  county  jail  for  not  less  than 
twelve  months, 

(M*r,  20.  1S75,  p-  178.) 


CROSS  REFERENCES, 


COUNTY  PROPERTY  (Criminal  <ode)    .  .... 6691 

O0UKTY  SUPERINTENDENT  (Political  Code)    ,,..,.,._. 1702-1710 

comnrr  surveyors  (Civil  code) 0010-6027 

OOtTNTY  TREASURER  (Political  Code) SOS-  318 

COURTHOUSE  f  Political  Code) 132-135,  139,  175-  207 

COURTHOUSES,  JAILS,  COUNTY  BUILDINGS  (Political  Code)   ...128-  145 
COURT  RECORDS  (Civil  Code)    ...  5732-5745 
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CHAPTER  198. 

COURTS.     G092-6745. 

ARTICLE  1.    Criminal  Coubts  in  General.    6692,  6093. 
ARTICLE  2.    Circuit  and  City  Courts.    G694,  CG95. 
ARTICLE  3.    County  Coifrts,  and  Proceedings  Therein.    6696-67; 
ARTICLE  4.    Justices    op    the    Peace,    and    Proceedings    Befori 
6733-6745. 


ARTICLE     1. 
Criminal  Courts  in  General.    6692,  6693. 


Section. 
6692.  Criminal    jurisdiction    vested 
in  what  courts  and  officers. 


Section. 

6693.  Punishments    by    th< 
tice  courts  for  cor 


6692.  (4589)  (4193)  (4626)  (3928)  (380)  Criminal  ji 
tion  vested  in  what  courts  and  officers. — The  criminal  ji 
tion  of  this  state  is  vested  in  the  circuit  courts,  city- 
county  courts,  justices  of  the  peace,  and  such  other  con 
officers  as  are  by  law  clothed  with  criminal  jurisdiction. 

Origin  and  history  of  judicial  system. — Toulmin's  Digest,  pp. 
For  original  classification  of  state,  see  Toulmin's  Digest,  pp.  106-15' 
having  jurisdiction  to  finally  try  defendant  without  power  to  bind  hii 
higher  tribunal  to  answer  for  greater  offense  for  same  act. — State  v. 
134  Ala.  213  (32  So.  637).  The  state  cannot  elect  to  prosecute  and  try 
for  a  lower  grade  and  then  put  him  on  trial  for  the  higher  grade  of 
offense. — State  v.  BJevins,  134  Ala.  213  (32  So.  63?);  seeStorrs  v.  State 
101  (29  So.  778) ;  (Junter  v.  State,  111  Ala.  23  (20  So.  632) ;  Moore  v.  Stat< 
907.  Jurisdiction  of  fugitives  from  justice  from  other  states ;  extraditioi 
ings. — Ex  parte  Barker,  87  Ala.  4  (6  So.  7).  When  express  jurisdic 
f erred,  everything  necessary  to  effectuate  it  implied. — Ex  parte  State 
363.  Jurisdiction  of  county  court;  if  the  state  prosecute  a  crime  in  c 
or  aspect,  it  cannot  prosecute  for  the  same  criminal  act  under  color  ol 
name. — Moore  v.  State,  71  Ala.  307.  Inherent  power  of  courts  to  adjo 
opening  of  term. — Williams's  case,  67  Ala.  186. 

6693.  (4590)  (4194)  (571,  618,  657,  694,  746,  758)  (6( 
746,  791,  832,  842)  (568,  604,  628,  671,  704,  712)  Punis! 
by  the  respective  courts  for  contempt. — The  courts  of  th 
may  punish  for  contempts  by  fine  and  imprisonment, 
both,  as  follows:  The  supreme  court,  by  fine  not  exceedi 
hundred  dollars,  and  imprisonment  not  exceeding  tei 
the  chancery,  circuit,  and  city  courts,  by  fine  not  exc 
fifty  dollars,  and  imprisonment  not  exceeding  five  daj 
courts  of  probate  and  county  courts  and  registers  in  ch 
by  fine  of  not  exceeding  twenty  dollars,  and  imprisonm 
exceeding  twenty-four  hours;   the  courts  of  county  c< 
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Circuit  and  City  Courts, 

sioners,  by  fine  not  exceeding  ten  dollars,  and  imprisonment 
not  exceeding  six  hours;  and  justices  of  the  peace,  by  fine  not 
exceeding  six  dollars,  and  imprisonment  not  exceeding  six 

hours. 

[Aikin'a  Digest,  pp.  87,  SSt  S  %  1-4.)  Courts  of  justice  have  inherent  power 
to  punish  all  persons  for  contempt  of  their  rules  and  orders,  for  disobedience 
of  their  process,  and  for  disturbing  them  in  their  proceedings, — Ex  partr 
Ihriy,  68  Ala.  303;  Withers  rs  ease,  3G  Ala.  252.  Cannot  be  revised  by  appel- 
late court,  or  by  habeas  corpus. — Ex  parte  Hardy,  supra.  When  attachment 
for  contempt  a  civil  remedy.~-Ib,  Contempt  by  atf  attorney,  and  power  of 
court  to  remove  or  suspend. — Withers 's  case,  supra.  Refusal  to  pay  over 
money  under  a  chancery  decree;  jurisdiction,  discretion,  etc* — Ex  parte  Walker, 
fl  A  In,  81,  Power  to  punish  for  contempt  is  incident  to  all  courts, — Coleman 
r.  Roberts,  113  Ala.  323  (21  So.  449);  Easton's  case,  39  Ala.  551.  A  bystander 
ia  court  remarking,  "I  know  two  witnesses  at  my  bouse  who  saw  the  affair/* 
and  refusing  to  give  their  names  on  demand  by  the  court,  is  properly  im- 
prisoned for  contempt— Coleman  v.  Huberts,  113  Ala.  323  (21  So.  449). 


AETICLE    2. 

CIRCUIT   AITD    ClTY   COTJBTSU      06ft4,    <i«&5. 

Sumo;?.  I  Section, 

6694.  Jurisdiction  of  circuit  courts,    I       6696.  Jurisdiction   of   city   courts. 

6694.  (4591)  (4196)  (4627)  (3929)  (381)  Jurisdiction  of 
circuit  courts. — The  circuit  courts  have  original  jurisdiction 
of  all  felonies  and  misdemeanors,  committed  in  the  several 
counties  in  which  they  may  be  held,  under  the  regulations  pre- 
scribed by  law;  and  they  have  appellate  jurisdiction  of  all 
criminal  cases  tried  before  the  county  courts,  or  before  justices 
of  the  peace,  under  the  rules  hereinafter  prescribed. 

Origin  and  history  of  judicial  system. — Tnulmia's  Digest,  pp.  154-206. 
For  original  classification  of  state,  see  Toutmin's  Digest,  pp,  106-154,  Incom- 
petency of  judge;  Nemo  judex  in  causa  propria. — Castleberry  Ts  ease,  23  Ala, 
Sfc.  No  objection  that  the  presiding  jud^e  is  connected  by  marriage  with  the 
owner  of  the  building  as  to  which  the  burglary  was  alleged  to  have  been 
eormraitted.^rNewman  's  case,  49  Ala,  9.  Objection  to  competency  of  presiding 
judge  of  county  court  when  no  ground  for  reversal  of  judgment,— Sale's  case,  tkS 
Ala.  530,  Relation  of  judge  to  person  stain,  though  not  within  the  letter  of 
the  statute,  renders  judge  incompetent  to  preside  at  trial  of  stayer  for  murder. 
— Gill's  case.  01  Ala.  100.  Incompetency  when  no  ground  for  reversing  tlu> 
judgment.— Sale's  case,  OS  Ala.  530.     See,  also,  citations  to  g  402fi  (2G37). 

6695.  (4592)  (4195)  Jurisdiction  of  city  courts.— The  city 
courts  have,  in  the  counties  in  which  they  are  respectively 
established,  unless  otherwise  provided,  the  same  criminal  juris- 
diction, both  original  and  appellate,  that  the  circuit  courts 
have  in  other  counties. 

Jurisdiction  of  inferior  courts  created  by  statute,  how  acquired ;  courts  of 
■tatctory  creation  are  limited  in  their  jurisdiction;  the  records  must  affirma 
tirfiy  show  all  jurisdictional  facts;  their  jurisdieton  cannot  be  called  into 
fxrrcije  without   pursuing  the   mode   prescribed   by   law  of  their  creation. 
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Wiley  v.  State,  117  Ala.  158  (23  So.  690).    Court  having  jurisdiction 
try  defendant  without  power  to  bind  hiin  over  to  higher  tribunal  t 
for  greater  offense  for  same  act.— State  v.  Blevins,  134  Ala.  213  (32 


ARTICLE  3. 
County  Courts  and  Proceedings  Therein.    0696-6732. 


6697. 


6698. 


Section. 
6696.  Probate  judge  ex  officio  judge 
of     county     court;     official 
oath. 
Official  bond  of  county  court 

judge. 
Clerk  of  county  court. 
Terms    attended    by    sheriff, 
etc.;  his  fees. 

6700.  Jurisdiction  of  county  courts. 

6701.  Monthly  terms  held. 

6702.  Courts  always  open  for  trial 

of  certain  cases. 
*  6703.  Warrant  of  arrest  issued  by 
judges    or    justice    on    affi- 
davit. 

6704.  Form  of  warrant. 

6706.  By  whom  warrant  executed. 

6706.  Speedy   trial;    continuance. 

6707.  Bail;  form  of  undertaking. 

6708.  Bail  taken  by  arresting  offi- 

cer. 

6709.  Subpoenaes;  by  whom  issued 

and  executed. 

6710.  Form  of  subpoena. 

6711.  Judgment  nisi  on  default  of 

appearance. 

6712.  Scire  facias  -thereon. 

6713.  Judgment  final  on  default. 

6714.  Remission  of  forfeiture. 

6715.  Judgment    against   defaulting 

witness. 

6716.  Alias    warrant    of    arrest    or 

subpoena. 


Section. 

6717.  Copy  or  accusation 

to  defendant  on  d 

6718.  Proceedings    on     dei 

trial  by  jury. 

6719.  Judge  to  decide  law 

without   jury. 

6720.  Form   of   judgment 

viction. 

6721.  Judgment      discharg 

fendant. 

6722.  When     judgment     f< 

against  prosecutor. 

6723.  Jeofails  and  amendm 

6724.  Issue    and    return    o 

tions. 

6725.  Appeal     to     circuit 

court;   appeal 'bond 

6726.  Transcript,    etc.,    reti 

court. 

6727.  Subpoenas    for    witn 

appeal. 

6728.  Forfeiture    of    appei 

alias   warrant   of   2 
issue. 

6729.  Arrest  on  warrant  a 

pi  as. 

6730.  Trial     of    appeal    d 

statement  of  cause 
plaint. 

6731.  Practice,  evidence,  ei 

as  in  other  cases. 

6732.  Forfeiture  for  failing 

county    court;     ho? 
ered. 


6696..  (4593)  (4197)  (719)  (3935)  (387)  Probate  ju 
officio  judge  of  county  court;  official  oath. — The  judges 
bate  shall  be  the  judges  of  the  county  courts  of  their  res] 
counties;  and  each  of  the  said  judges  shall,  before  he 
on  the  discharge  of  the  duties  of  his  office,  take  and  sul 
the  oaths  prescribed  by  law  for  other  judicial  officers,  a: 
ther  swear  that  he  will  faithfully  report  to  the  court  of 
commissioners  a  just  and  true  statement  of  the  servic 
formed  by  him  for  which  he  is  entitled  to  fees;  whicl 
must  be  filed  in  the  office  of  the  clerk  of  the  circuit  court 

Origin    and   history    of   judicial   system. — Toulmin's   Digest,   pp. 
For  original  classification  of  state,  see  Toulmin's  Digest,  pp.  106-154. 
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6697.  (4594)  (4198)  (720)  (3936)  (388)  Official  bond  of 
comity  court  judge, — The  judges  of  the  several  county  courts 
shall  each  enter  into  bond,  payable  to  the  State  of  Alabama, 
with  two  or  more  good  and  sufficient  sureties,  to  be  approved 
by  the  judge  of  the  circuit  court,  in  the  penalty  of  five  thousand 
dollars,  conditioned  that  he  will  faithfully  perform  the  duties 
of  his  office,  and  will  pay  into  the  county  treasury,  punctually, 
all  the  moneys,  fines,  and  forfeitures  that  come  into  his  hands 
by  virtue  of  his  said  office. 

6698.  (4595)  (4199)  (721)  (3937)  (389)  Clerk  of  county 
court, — The  judges  of  the  county  courts  are  the  clerks  of  their 
respective  courts,  but  may,  at  their  own  expense,  employ  a 
clerk,  who  may  do  all  acts  not  judicial  in  their  character. 

Clerk  bai  no  power  to  take  affidavits  for  warrant  of  arrest,  or  to  admin- 
ister eatha.— Lloyd  Ts  ease,  70  Ala.  32.  Mere  issuance  of  alias  warrant  of 
arrest.  Dot  a  judicial  act,  and  may  be  done  by  clerk. — McLeod  v.  McLeod, 
75  Ala.  483,    Changed  by  statute,  see  Pruitt  v.  State,  141  Ala.  69  (37  So.  343). 

6699.  (4596)  (4200)  (722)  (3938)  (390)  Terms  attended  by 
sheriff,  etc.;  his  fees. — The  terms  of  the  county  court  shall  be 
attended  by  the  sheriff  or  deputy  sheriff;  and,  in  their  absence, 
some  suitable  person  shall  be  appointed  by  the  court  to  act  in 
their  stead,  whose  compensation  shall  be  two  dollars  a  day,  to 
be  paid  out  of  the  county  treasury, 

6700.  (4597)  (4201)  (718)  (3931)  (283)  Jurisdiction  of 
county  courts, — The  county  courts  have  original  Jurisdiction, 
concurrent  with  the  circuit  and  city  courts,  of  all  misdemeanors 
committed  in  their  respective  counties. 

Jurisdiction  of  inferior  courts  created  by  statute,  how  acquired;  court i 
of  statutory  creation  are  limited  in  their  jurisdiction;  the  records  must 
affirmatively  show  all  Jurisdictional  facts;  their  jurisdiction  cannot  be  called 
into  exercise  without  pursuing  the  mode  prescribed  by  law  of  their  creation, — 
Wiley  it.  State,  117  Ala,  158  (£3  So.  690).  Jurisdiction  of  county  court  of 
misdemeanors, — Ex  parte  State,  71  Ala.  363;  Ex  parte  Gibson,  89  Ala.  174 
(7  So,  S33).  Jurisdiction  of  county  court;  if  the  state  prosecute  a  crime  in 
one  phase  or  aspect  it  cannot  again  prosecute  for  the  same  criminal  act  under 
color  of  another  name. — Moore  v.  State,  71  Ala.  307.  Judge  of  county  court 
ami  no  una)  jurisdiction  of  felony,  as  to  this  grade  of  crime  his  jurisdiction 
U  that  only  of  a  committing  magistrate. — Spraggius  v.  State,  139  A 3a.  93  (35 
So.  I00O).  No  jurisdiction  to  impose  upon  sheriff  fine  for  not  executing  writ 
«f  arrest;  sheriff  entitled  to  prohibition  to  restrain  such  action. — State  v. 
McBuffie,  52  Ala.  4, 


6701.  (4598)  (4202)  (723)  (4031)  (482)  Monthly  term*  held. 
—A  county  court,  for  the  trial  of  misdemeanors,  shall  be  held 
on  the  first  Monday  of  every  month  in  every  county,  at  the 
courthouse  thereof  and  may  continue  till  the  business  is  dis- 
posed of,  . 

8702.  (4599)  (4203)  (724)  Courts  always  open  for  trial  of 
certain    cases. — The  county  courts  in  the  several  counties  in 

3D-A.C-YOL.  HI 
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this  state  shall  be  open,  at  the  discretion  of  the  judges, 
during  the  week,  except  Sunday,  for  the  trial  of  offens 
ing  within  their  jurisdiction,  in  all  cases  where  the  { 
parties  charged  cannot  give  bond  and  security  for  their 
ance  at  the  regular  terms  of  said  courts,  or  desire  ai 
diate  trial;  and,  in  such  cases,  causes  may  be  contin 
good  cause  shown  under  the  regulations  governing  the 
uances  of  causes  in  justices'  courts;  but  nothing  her* 
tained  shall  be  so  construed  as  to  prevent  or  interfere  t 
regular  terms  of  county  courts. 

(Mar.  8,  18Y5,  p.  201.) 

Amended,  6703.  (4600)  (4204)  (4702)  (4032)  (483)  Warrant  o 
?9w,  p28'  ksued  by  judge  or  justice  on  affidavit. — A  party  aggric 
28mi.  desiring  to  bring  a  charge  of  misdemeanor  before  the 
court,  may  apply  to  the  judge  thereof,  or  to  some  justic 
peace  of  the  county,  for  a  warrant  of  arrest,  and,  upon 
affidavit  in  writing  that  he  has  probable  cause  for  be 
and  does  believe,  that  an  offense  (designating  the  misde 
by  name,  or  by  some  other  phrase  which  in  common  p 
designates  it),  has  been  committed  in  said  county  tr 
(naming  the  offender)  on  the  person  (or  property,  as  t 
may  be)  of  A.  B.  (naming  the  person  injured),  then  th 
of  said  court,  or  justice  of  the  peace,  shall  examine  the 
under  oath,  and  other  witnesses,  if  he  so  desires,  touch 
"offense  charged  in  the  affidavit,  and  if  the  court  or  ju; 
the  peace  has  probable  cause  for  believing  that  the 
alleged  in  the  affidavit  has  been  committed,  he  shall  is 
warrant  of  arrest. 

Note. — This  section  is  rewritten  so  as  to  require  the  court  or  justic 
"probable  cause,"  before  issuing  warrant;  heretofore,  only  the  aff 
required  to  have  such  "probable  cause." 

(Aikin's  Digest,  p.  11C,  §  13.)  The  form  for  affidavits  and  wan 
the  description  of  the  offense  is  entirely  different  under  this  proceed] 
those  authorized  under  preliminary  proceedings. — McGee  v.  State, 
135  (22  So.  113).  The  affidavit  need  not  be  signed  by  affiant. — H 
State,  144  Ala.  95  (39  So.  646).  An  affidavit  charging  offense  agaii 
erty  must  state  the  name  of  the  owner. — Withers  v.  State,  117  All 
So.  147).  Affidavit  and  warrant  may  be  amended  in  city  or  circt 
though  issued  by  a  justice  of  the  peace. — Witherspoon  v.  State,  142 
(39  So.  356).  When  warrants  returnable  to  one  of  two  different  cour 
same  county. — Louis  v.  State,  112  Ala.  52  (21  So.  64).  Amend  men 
ceedings  transferred  from  county  to  circuit  court. — Tatum  v.  State, 
465.  Sufficiency  of  affidavit  charging  the  offense  of  peddling  w 
license.— Keller  v.  State,  123  Ala.  94  (26  So.  323).  Affidavit  for 
should  not  be  made  before  clerk  of  court. — Lloyd  v.  State,  70  Ala.  3 
faith  of  the  person  who  made  the  affidavit  cannot  be  inquired  into 
trial  of  the  defendant. — Sullivan  v.  State,  68  Ala.  525.  When  state  c 
required  to  elect. — Sullivan  v.  State,  68  Ala.  525.  Defendant  should 
only  for  the  offense  charged  in  the  affidavit  and  warrant  and  not  for  a 
one. — McQueen  v.  State,  89  Ala.  91  (8  So.  115).  A  warrant  issu 
justice  of  the  peace  may  be  returnable  to  criminal  courts,  if  so  proi 
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statute.— Pierson.  v.  State,  129  Ala,  120  (29  So,  843)  \  Harden  v.  State,  lufl 
Ata  50  (10  So.  494);  Beeves  v.  State,  116  Ala,  481  {23  So.  2S).  As  to  form 
iM  snfflciexicy  of  affidavit,  see  Wilson  v.  State,  115  Ala,  129  (22  So,  567), 
As  to  form  and  sufficiency  of  affidavit  and  warrant  to  charge  trespass  after 
warning,  see  Withers  v.  State,  117  Ala.  89  {23  So,  147);  Wilson's  case,  115 
Ala,  129  (22  So.  567).  Validity  of  warrants  under  extradition  proceedings, — 
Ex  parte  Barker,  S7  Ala,  4  {6  So*  7).  The  fact  that  affidavit  charged  an 
assault  and  battery,  and  contained  the  additional  words  l4or  affray, M  does 
not  render  it  bad.— Louis  v.  State,  112  Ala.  52  {21  So.  64).  Clerk  of  the 
circuit  court  of  C&Kse  county  authorized  by  Acts  1901,  p.  961,  to  take  affidavit 
and  issue  warrants, — Pmett  v.  State,  141  Ala.  69  {37  So.  343) ,  Affidavit  not 
counted  to  offenses  against  the  person  or  property,  as  form  indicates.— 
Sale -a  ease,  68  Ala.  530.  Same  particularity  as  in  describing  offense  by 
indictment,  not  required;  sufficient  to  designate  offense  by  name  or  by  some 
phrase  which,  in  common  parlance,  describes  it. — Brazelton's  case,  66  Ala,  96, 
Time  need  not  be  alleged.— Bell's  case,  7.3  Ala,  25,  Complaint  or  affidavit  is 
amendable.  If  new  case  not  introduced.— Gandy's  case.  Si  Ala,  71  (1  9o.  35); 
Perry's  case,  78  Ala,  22;  Simpson's  case,  111  Ala,  C  (20  So,  572).  Prosecutions 
not  bv  indictment  need  not  conclude  against  the  "  peace  and  dignity  of  the 
state.1  '— Thomas's  caae,  107  Ala.  61  {17  So.  941);  Simpson's  case,  111  Ala. 
0  (20  So.  572),  Affidavits  may  be  amended;  amendment  should  be  shown  by 
record.— lb.  It  is  sufficient  to  describe  offense  in  affidavit  by  name  only;  but 
if  this  is  not  done,  and  the  constituents  of  the  offense  are  undertaken  to  be 
set  out.  it  must  be  done  accurately.— Miles 's  caseT  94  Ala.  106  (11  So.  403). 
la  preferring  criminal  charges  it  is  usually  sufficient  to  follow  the  language 
of  the  statute,  but  this  rule  does  not  apply  where  statute  does  not  fully  set  out 
constituents  of  offense.— Miles 's  ease,  94  Ala.  lOfi  {11  So.  403).  An  affidavit 
which  uses  words  "kill  one  cow1'  instead  of  ''killed11  or  "did  kill*  *  is  suffi- 
cient.— Walker's  ca%e,  89  A  In.  74  (8  So.  144).  Ownership  of  property  mort- 
gaged may  be  laid  in  mortgagor, — rb.  Justice  of  peace  may  issue  warrant 
returnable  to  county  court,— Hard  en's  case,  109  Ala.  50  (19  So,  494).  Affidavit 
charging  assault  on  "affiant/'  is  sufficient. — Little's  case,  89  Ala,  99  (8  So. 
Jt),  Affidavit  for  petit  larceny  which  names  the  offense  by  name  only,  and 
properly  states  name  of  offender  and  owner  of  property,  is  sufficient, — Wii 
Iiama's  case,  88  Ala.  S3  {7  So.  101).  Amendable  defects  waived  if  not 
ohjeeted  to  before  the  justice. — Williams's  ease,  89  Ala.  S3  {7  So,  101); 
Gaudy's  case,  81  Ala.  71  (1  So.  35), 

6704,   (4601)  (4205)  (4703)  (4033)  (484)  Form  of  warrant 
—The  warrant  of  arrest  may  be  in  the  following  form : 


A£5 


The  State  of  Alabama,        \ 

—  Comity.    ^ 

To  any  lawful  officer  of  the  State  of  Alabama: 

Yon  are  hereby  commanded  to  arrest  C.  D.,  and  bring  him 

before  rae  on  the day  of  ,  next,  to  answer  the 

State  of  Alabama  of  the  charge  of  (describe  the  offense  a^ 
stated  in  the  affidavit),  preferred  by  A,  B. 

Witness  my  hand,  this day  of ,  10 — . 

D.  C,  County  Judge. 

Summon  E,  F*  and  Or,  H.?  witnesses  for  the  state;  J.  K.  and 
L,  iL,  witnesses  for  the  defendant. 

D.  C,  County  Judge. 

Ths  sun*  particularity  not  necessary  os  required  in  indictments;  the 
tffinte  may  b©  designated  by  name  merely  or  by  some  phraso  in  common  par 
W#  which  describes  it. — Brazleton  v.  State,  6G  Ala.  %.     Sufficient  designa- 
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tion  of  the  defendant  and  of  the  offense  in  warrant  or  writ  of  arrei 
y.  State,  120  Ala.  351  (25  So.  46).  As  to  form  and  sufficiency  of  affi 
warrant,  see  Brown  v.  State,  109  Ala.  70  (20  So.  103);  s.  c,  63  Ala.  9' 

6705.  (4602)  (4206)  (4704)  (4034)  (485)  By  whom  y 
executed. — The  sheriff  or  any  constable  of  the  conn 
execute  the  warrant  of  arrest,  and  bring  the  defendant 
the  court;  and  may  also  summon  the  witnesses  and  s 
other  process. 

6706.  (4603)  (4207)  (4705)  (4035)  (486)  Speedy  trii 
tinuance. — Justice  shall  be  speedily  administered  in  sue 
If  the  accused  and  prosecutor  are  present  before  the  c< 
if  the  accused  is  present  and  the  prosecutor  has  notice 
ing  sued  out  the  warrant  of  arrest,  or  otherwise,  then  t 
stands  for  trial,  and  may  be  disposed  of;  but,  for  goo 
shown,  the  case  may  be  continued. 

6707.  (4604)  (4208)  (4706)  (4036)  (487)  Bail;  f< 
undertaking.— If  the  court  is  not  in  session  when  the  dei 
is  brought  before  the  judge  thereof,  or  if  the  case  sh< 
continued  for  trial  at  a  subsequent  term,  the  defendant 
admitted  to  bail,  on  his  entering  into  bond  with  sufficie 
ties,  in  such  sum  as  the  judge  of  the  court  may  prescribe 
bond  may  be  in  the  following  or  equivalent  words: 

The  State  of  Alabama,       \ 

County.    5 

We,  C.  D.,  and  O.  P.  and  Q.  E.,  his  Sureties,  acknc 
ourselves  indebted  to  the  State  of  Alabama,  in  the 

dollars;  to  be  void  if  I,  C.  D.,  appear  at  the  ne 

of  the  county  court  of  said  county,  and  from  term  to  ter 
discharged,  and  answer  the  charge  of  (describe  the  o: 
preferred  against  me  by  A.  B. 

Witness  our  hands,  this day  of ,  190—. 

C. 
O. 

Q. 
Approved: 
D.  C,  County  Judge. 

(Aikin's  Digest,  p.  115,  §  12;  Jan.  23,  1867,  p.  186.) 

6708.  (4605)  (4209)  (4707)  (4037)  (488)  Bail  tab 
arresting  officer. — In  like  manner,  the  judge  of  the  count 
must,  when  he  issues  his  warrant  of  arrest,  indorse  on  tl 
the  amount  for  which  the  defendant  may  give  bail;  and 
case  the  officer  arresting  must  admit  the  defendant  to  1 
his  entering  into  bond,  as  provided  in  the  preceding  s 
approved  by  such  officer. 
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6709.  (4606)  (4210)  (4708)  (4038)  (489)  Subpoenas;  by 
whom  issued  and  executed, — The  judge  of  the  county  court,  or 
any  justice  of  the  peace  of  the  county,  may  issue  subpoenas  for 
witnesses,  at  the  instance  of  the  prosecutor  or  defendant  j  and 
it  is  the  duty  of  the  arresting  officer,  the  sheriff,  or  any  con- 
stable, to  whom  they  are  delivered,  to  execute  and  return  them 
to  court 

6710.  (4607)  (4211)  (4709)  (4039)  (490)  Form  of  subpoena. 
—Subpoenas  may  be  substantially  in  the  following  form: 

The  State  of  Alabama,         \ 

County.  | 

To  any  lawful  officer  of  said  state: 

Summon  E.  R,  witness  for  the  state  (or  J.  K.,  witness  for  the 
defendant,  as  the  case  may  be),  to  appear  before  the  county 

court  of  said  county,  on  the  — —  day  of  — ,  and  testify 

in  a  case  in  said  court  of  the  State  v.  C.  D.,  for  (here  describe 
the  offense),  and  to  appear  from  term  to  term  until  discharged. 

Witness  my  hand,  this day  of  — ^ ,  19 — . 

D.  C.T  County  Judge, 
(or  S,  T.,  Justice  of  the  Peace-) 

6711.  (4608)  (4212)  (4710)  (4040)  (491)  Judgment  nisi  oti 
default  of  appearance. — If  the  defendant  fail  to  appear  as 
req aired  by  his  bond,  the  county  court  shall  enter  a  forfeiture 
against  him  and  his  sureties,  which  may  be  in  the  following 
form; 

The  State 
v. 
CD,,  defendant, 
O.P.andQ.  R, 

his  sureties. 


f  In  the  county  court  of county, 

day' of ,  190—. 


In  this  case,  C.  D,,  failing  to  appear  and  answer  the  charge 
against  him  for  (here  describe  the  offense  as  in  the  affidavit), 
a  judgment  is  entered  against  him  and  his  said  sureties  for 

■ dollars  (the  amount  of  the  penalty  of  the  bond),  in 

favor  of  the  state,  for  the  use  of  the  county  of *,  unless 

they  appear  at  the  next  term  of  this  court  and  show  cause  to 
fee  contrary;  and  it  is  ordered  that  notice  issue  to  them, 

6712.  (4609)  (4213)  (4711)  (4041)  (492)  Scire  facias  thereon. 
—The  county  judge  shall  thereupon  issue  a  notice  to  said 
pendant,  and  cause  it,  together  with  a  copy  of  the  conditional 
Judgment  rendered,  to  be  served  on  said  defendant,  or  to  be 
ltft  at  his  last  known  place  of  residence  or  habitation  in  said 
county,  three  days  before  the  nest  term  of  his  court,  which 
notice  may  be  in  the  following  form : 


4g()  COTTON. 

oned  in  the  penitentiary  for  not  less  than  one,  nor  moi 
five  years,  at  the  discretion  of  the  jury. 

(Feb.  6,  1858,  p.  59,  *  6.) 

Aug.  ib,       6686.  Violating  laws  pertaining  to  cotton  statistics 
t!m*    ^*y   'or* — ^y  individual,  firm,  or  corporation  refm 
comply  with  the  provisions  of  chapter  71  of  this  Code,  i 
to  the  bnreau  of  cotton  statistics,  or  who  shall  furnish 
rate  information,  shall  be  guilty  of  a  misdemeanor,  an< 
conviction,  shall  be  fined  not  less  than  ten,  dollars  no 
than  one  hundred  dollars  for  each  offense.     The  pros 
solicitors  in  this  state  shall  prosecute  all  violations 
chapter. 
▲oK.8t         6687.  Tags,  removal  from  cotton. — Any  person,  oth< 
JJ£i|,   the  purchaser,  whether  such  person  is  the  owner,  in  w 
aods.      in  part,  or  warehouseman,  or  other  person,  except  the 
purchasing  for  shipment,  who  shall  remove  or  destroy 
placed  upon  any  bale  of  cotton  by  the  ginner  thereof,  wh 
tag  contains  the  name  of  the  ginner,  tjie  name  of  the  ps 
whom  ginned,  the  gin  weight,  and  the  amount  due  for  g 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  1 
shall  be  fined  not  less  than  five  nor  more  than  fifty 
which  said  fine  shall  be  payable  only  in  money. 
Am.  i4.       6688.  Owner  of  cotton,  name  recorded.— Every  perso 
1907,  p.     or.  corporation  who  gins  cotton  for  hire  or  toll,  shall 
book  in  which  they  shall  register  all  cotton  received  i 
*      gins  to  be  ginned  in  the  name  of  the  owner  thereof;  if 
and  if  not  known,  then  the  ginner  shall  make  due  and  < 
inquiry  of  the  person  who  delivers  said  cotton  to  be  ; 
and  record  in  his  book  the  name  of  the  owner  as  given,  \ 
name  of  the  person  from  whom  the  cotton  may  be  recei 
it,,**        6689.  Mark  cotton  ginned  and  record  mark. — Every 
firm,  or  corporation  who  gins  cotton  in  this  state  for 
toll,  shall  mark  or  label  each  and  every  bale  ginned  b 
with  appropriate  marks  of  identification,  or  by  the  inil 
ters  of  the  name  of  the  owner,  as  soon  as  ginned;  an< 
person,  firm,  or  corporation  shall  record  in  a  book  kept  i 
purpose,  said  marks  or  labels  to  be  kept,  together  w 
name  of  the  owner  of  said  cotton,  as  known  or  ascertai 
defined  by  the  preceding  section,  so  that  said  cotton 
identified;  which  said  book  shall  be  kept  open  for  the. 
tion  of  the  public, 
iit.ts.        6690.  Penalty  for  violating  the  two  preceding  sect 
Any  person,  firm,  or  corporation,  who  violates  any  of  t 
visions  of  the  two  preceding  sections,  shall  be  guilty  oi 
demeanor,  and,  on  conviction  thereof,  shall  be  fined  i 
than  ten  dollars  nor  more  than  one  hundred  dollars. 
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CROSS    REFERENCES, 


COTTON  (Civil   Code) .3730-3734 

11        (Criminal  Code)    . 6671-6690 

COTTON  SEED  (weight  per  bit  thirty-two  lbs,)  (Political  Code)   2439 

COTTON  SEED  MEAL  (Political  Code)    .  / . , A&-    50 

COTTON  STATISTICS    (Political   Code)    .    , .113-  120 

COUNCIL  OF  MUNICIPALITIES  (Political  Code)    .  ♦ . .  1 192-1198 

COUNSEL   ( Criminal   Code) 7S3ft-7S41 

C0TOTEEFEITINO  (Criminal  Code)    6909-6919,  7077,  6382 

COUNTIES  (Political  Code)    . 121-  207 

COUNTY  BOARD  OF  EDUCATION  (Political  Code)  . . ,  .1712-1715 

C0TOTY  COMMISSIONERS    (Civil   Coda) 3306-3322 

COUNTY  COURTS  (Criminal  Code)    * . . .  .  . . ,6696-0732,  GG55,  6656 

COUNTY  DEBTS  AND  CLAIMS  (Political  Code) .  .146-  155 


CHAPTER  197. 

COUNTY  PROPERTY.     8091, 


8691,  (5598)  (4176)  (4421)  Levying  on  courthouse  or  other 
county  property. — Any  sheriff,  or  other  officer,  who  levies  upon 
any  courthouse,  poorhouse,  or  other  property  belonging  to  any 
county,  must,  on  conviction,  he  fined  not  less  than  one  thousand 
dollars,  and  imprisoned  in  the  county  jail  for  not  less  than 


twelve  months 

<M*rt  2o.   I875r  p.  178,) 


CROSS  REFERENCES. 


COUNTY  PROPERTY  (Criminal   (ode) 6691 

COUNTY  SUPERINTENDENT  ( Political  Code) 1702-1710 

COUNTY  SURVEYORS   (Civil    Code) ,  ♦ .  . G016-6027 

COUNTY  TREASURER  (Political  Code) .208-  218 

COURTHOUSE  {Political  Code)    ..,♦.  ..132-135,  139,  17,1-  207 

COURTHOUSES,  JAILS,  COUNTY  BUILDINGS  (Political  Code)    ...123-  145 
COURT  RECORDS  (Civil  Code) 5732-57-45 
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sheriff  of  the  State  of  Alabama;  and  when  the  defend 
arrested,  he  must  be  dealt  with  in  all  respects  as  if  the 
had  been  made  on  capias  from  the  circuit  court. 

6730.  (4627)  (4231)  (4729)  (4059)  (509)  Trial  of  apj 
novo;  statement  of  cause  of  complaint. — The  trial  in  the  < 
or  city  court  shall  be  de  novo,  and  without  any  indictm 
presentment  by  the  grand  jury;  but  the  solicitor  shall  u 
brief  statement  of  the  cause  of  complaint,  signed  by  him, 
may  be  in  the  following  form: 

The  State  of  Alabama,  ]  In  the  circuit  (or  city)  court,  • 

[     term,  19 — .    On  appeal  fro 
County.      J      county  court. 

The  State  of  Alabama,  by  its  solicitor,  complains  of 
that,  within  twelve  months  before  the  commencement  < 
prosecution,  he  did  (here  describe  the  offense  as  in  cs 
indictment).* 

G.  H.,  Solic 

Note. — It  is  well,  though  not  necessary,  to  follow  the  form  of  inc 
given  under  §  7621  of  the  Code  if  such  form  is  there  given. 

Legislature  may  prescribe  that  upon  demand  for  jury  trial  case 
transferred  to  circuit  court  and  there  tried  on  complaint. — Witt  v.  81 
Ala,  129  (30  So.  473).  Appeal  to  circuit  or  county  court  from  judg 
conviction  in  municipal  court. — Goldsmith  v.  Mayor  &  Aldermen  of 
ville,  120  Ala.  182  (24  So.  509).  Form  of  judgment  in  appeals  from  n 
court. — lb.  Amendments  of  proceedings  after  plea  of  misnomer. — B 
State,  132  Ala.  23  (31  So.  551).  Insufficiency  of  statement  filed  on  a 
Ivey  v.  State,  61  Ala.  58.  Complaint  amendable  on  appeal. — Perry  ^ 
73  Ala.  22.  Brief  statement  of  the  li  complaint, ' '  signed  by  the  soli 
essential  to  trial  on  appeal;  and  proceeding  without  it,  unless  wa 
erroneous. — Moss's  case,  42  Ala.  546.  But  parties  may,  by  consent, 
with  filing  of  complaint  by  solicitor  and  substitute  for  it  affidavit  o 
warrant  for  arrest  issued. — Carlisle's  case,  76  Ala.  75.  This  "state 
cause  of  complaint M  is  analogous  to  an  information  at  common  law,  i 
be  amended  by  leave  of  court. — Tatum's  case,  66  Ala.  465.  Complai 
not  conclude  "against  the  peace  and  dignity  of  the  state." — Simpsoi 
ill  Ala.  6  (20  So.  572);  Thomas's  case,  107  Ala.  61  (17  So.  941).  Anj 
rimes  or  irregularities  are  amendable,  but  an  absolutely  void  affidc 
not  support  a  complaint  or  prosecution. — Miles 's  case,  94  Ala.  106  (11  I 
It  is  usually  sufficient  in  preparing  criminal  charges  to  follow  lang 
statute,  but  not  so  if  statute  does  not  set  out  constituents  of  offei 
Defendant  has  constitutional  right  to  demand  nature  and  cause  of  ac 
against  him. — lb.  An  affidavit  which  was  assailable  in  justice  court, 
not  objected  to,  is  amendable  on  appeal  and  will  support  complaii 
liaros's  case,  88  Ala.  80  (7  So.  101);  Gandy's  case,  81  Ala.  68  (1 
Complaint  filed  by  solicitor  in  county  court  is  amendable  on  appeal  ii 
not  make  a  new  prosecution. — Perry's  case,  78  Ala.  22;  Simpson's  c 
Ala.  6  (20  So.  572). 

6731.  (4628)  (4232)  (4730)  (4060)  (510)  Practice,  evi 
etc.,  same  as  in  other  cases. — On  the  trial  of  such  appec 
court  shall  be  governed  by  the  same  rules,  as  to  evidence 
tiee,  finding  of  the  jury,  and  punishment,  as  if  the  ca 
originated  in  that  court. 


COURTS. 
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(4629)  Forfeiture  for  failing  to  hold  county  court; 
covered, — Any  judge  of  the  county  court  who  neglects 
to  hold  any  regular  term  of  such  court,  or  who  absents 
before  the  business  of  such  court  is  disposed  of,  forfeits 
ounty  the  sum  of  twenty-five  dollars  for  each  day  he  is 
sent  or  fails  to  attend,  to  be  recovered  of  him  and  the 
I  on  his  official  bond,  on  five  days'  notice,  in  the  circuit 
court,  upon  motion  by  the  solicitor  in  the  name  of  the 

but  such  recovery  cannot  be  had  if  such  failure  to 
3T  absence  was  on  account  of  sickness  of  such  judge  or 
ily,  or  inevitable  accident,  or  of  an  epidemic  or  con- 
disease,  or  well-grounded  apprehension  thereof. 

6,  1895,  p,  402,  g  §  1,  20 
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ARTICLE  4, 


tcxa  or  the  Peace,  aot  Proceedings  Before  Them.     6733-0745. 


urisdiction  of  justices  of  the 

peace. 

o  jurisdiction  to  sentence  to 

hard   labor  for  costs, 

equired   to  keep  docket  and 

exhibit    it    to    grand    jury; 

other   duties, 

opy   of   accusation   delivered 

to  defendant   on   demand. 

onus;     same    as    iu    county 

court. 

ustice    to    decide    law    and 

facte  without  jury. 


Section* 

6739,  Proceedings    when    defendant 

demands   trial  by  jury. 

6740,  Trial;    continuances. 

6741,  Subpoeuaes    and    attachments 

for  witnesses. 
3742.  Proceedings    against    default- 

ing  witness. 
8743.  Appeal     to     circuit     or     city 

court;    appeal  bond. 
6744.  Appeal  j    how  tried. 
6745*  Forms  applicable  to  criminal 

proceedings     before    justice 

of   the   peace. 


(4630)  (4233)  (4628)  (3932)  (384)    Jurisdiction  of(rlC.o 
(   of  the   peace. — Justices  of  the  peace  have,  in  their 
ive  counties,  concurrently  with  the  county  courts,  juris- 

of  the  following  offenses:  Violations  of  Sunday, 
cyr  assaults,  assaults  and  batteries,  and  affrays,  in  which 
fc  or  other  weapon  is  used;  and,  when  the  value  of  the 
dity  which  is  the  subject  of  the  crime  does  not  exceed 
lars,  of  larceny,  whether  at  common  law,  or  by  statute, 
lement,  and  receiving  stolen  or  embezzled  goods,  know- 
in  to  be  stolen  or  embezzled;  and  for  failure  to  work  on 
road  after  legal  notice,  and  of  offenses  for  cruelty  to 
8,  and  of  public  drunkenness,  and  all  local  or  special 
l  conflict  herewith  are  expressly  repealed. 

a  and  history  of  judicial  system. — Toulmin's  Digest,  pp.  154-206. 
,  1877,  p.  135,  S  2.)  Justices  of  the  peace  have  limited  final  jurisdic- 
petit  larceny  when  property  does  not  exceed  ten  dollars. — Brown  v. 
120  Ala.  378  (25  So.  203).  Justices  no  Jurisdiction  of  larceny 
w;   this   is   a  felony  by   statute   and  at   common   law. — Brown   v. 
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State,  120  Ala.  878  (25  So.  208).  Under  the  present  statute 
from  a  dwelling,  store,  or  warehouse  may  be  either  grand  or  j 
c^ayt  depending  upon  the  value  of  the  property  stolen.  Prior  to  1 
of  1306  any  stealing  from  such  houses  was  grand  larceny  withou 
to  its  value.— Storrs  v.  State,  129  Ala.  101  (29  So.  778).  Justice  n 
warrants  returnable  to  county  or  criminal  courts,  when  so  autho 
statute,— Herson  v.  State,  129  Ala.  120  (29  So.  843);  Harden  v.  S 
AJa,  50  (19  So.  494).  The  jurisdiction  and  powers  of  inferior  court 
be  called  into  exercise  without  pursuing  the  mode  and  in  the  manner  p 
by  law.— Wiley  v.  State,  117  Ala.  158  (23  So.  690).  Justice  of  the  peace  nc 
tion  of  off  ease  of  using  profane  or  abusive  language. — Wiley  v.  State,  11' 
(£3  So*  690).  Justice  has  no  jurisdiction  of  an  assault  with  a  weapoi 
v.  State,  112  Ala.  52  (21  So.  64).  A  justice  of  the  peace  cannot 
defendant  to  plead  guilty  to  a  lesser  offense  than  that  with  which  he  ii 
so  as  to  make  a  near  cut  and  evade  prosecution  for  the  higher  offense.- 
v.  State,  114  Ala.  31  (21  So.  784);  Drake  v.  State,  68  Ala.  511.  I 
committing  magistrate  no  jurisdiction  outside  of  his  own  beat  or  preci 
parte  Davis,  95  Ala.  9  (11  So.  308).  Justices  of  the  peace  have*  t 
jurisdiction  in  criminal  cases  limited  to  their  respective  counties, 
only  hear  and  determine  within  his  precinct. — Ex  parte  Davis,  95  A 
So,  SOS).  But  process  may  go  out  from  his  court  to  any  preeinc 
county  returnable  to  his  own  court  in  his  own  precinct. — Ex  parte  ] 
Ala.  9  {11  So.  308).  If  a  justice  has  final  jurisdiction  he  must  pass 
Taw  and  the  facts  unless  the  defendant  demands  a  jury  trial,  which 
jurisdiction;  he  can  then  only  bind  him  over  to  appear  at  the  next 
the  city  or  circuit  court  to  answer  the  charge,  and  on  his  failure  to  j 
bond  to  commit  him  to  the  county  jail  until  the  next  term  of  such 
Ex  parte  Dunklin,  72  Ala.  241.  Notaries  public  ex  officio  justices  may 
all  the  civil  and  criminal  jurisdiction  of  justice  of  the  peace  as  d< 
the  statutes  which  extends  to  criminal  as  well  as  civil. — Carroll  v. 
Ala.  396,  Have  jurisdiction  of  petit  larceny  concurrent  with  circuit 
court,  when  value  does  not  exceed  ten  dollars,  and  may  sentence  to  hi 
not  exceeding  twelve  months. — Ex  parte  Hixon,  41  Ala.  410;  Thomas 
114  Ala.  31  (21  So.  784);  Burns  v.  Campbell,  71  Ala.  271.  No  juried 
assaults  and  batteries  with  weapons;  hence  judgment  in  such  off  ens* 
and  no  bar  to  subsequent  indictment. — Danzey's  case,  68  Ala.  296. 
diction  to  impose  hard  labor  for  nonpayment  of  costs. — Ex  parte  Ji 
55  Ala.  236/  See  Ex  parte  Sam,  51  Ala.  34.  Before  amendment  of  sta 
no  jurisdiction  of  offense  for  cruelty  to  animals. — Horton's  case,  8 
Except  preliminary  proceeding,  no  jurisdiction  to  hear  cause  out  of 
—Ex  parte  Davis,  95  Ala.  9  (11  So.  308).  Judgment  valid  on  its  fac 
of  which  justice  had  jurisdiction  of  person  and  of  offense  cannot  be 
on  iiabeaa  corpus,  by  oral  proof. — lb.  Jurisdiction  of  notary  public 
justice  of  peace  in  preliminary  proceeding  coextensive  with  justice  of 
Matthews 's  case,  96  Ala.  62  (11  So.  203).  Justice  has  no  power 
defendant  over  .to  circuit  court  in  cases  of  which  he  has  final  jurist 
Ex  parte  Pruitt,  99  Ala.  225  (13  So.  317). 


6734.  (4631)  No  jurisdiction  to  sentence  to  hard  la 
costs. — It  shall  not  be  lawful  for  any  justice  of  the  p€ 
notary  public  with  the  powers  of  a  justice  of  the  peace, 
tence  any  person  to  hard  labor  for  the  nonpayment  of  ( 

(Feb.  18, 1891,  p.  1143.)  Where  defendant  confesses  judgment 
and  go  its  with  surety  in  justice  court  the  defendant  cannot  be  com 
work  for  the  surety  to  pay  the  costs  and  inserting  such  provision 
the  contract  void. — Simmons  v.  State,  139  Ala,  149  (36  So.  728),  c 
and  explaining  Ex  parte  Davis,  95  Ala.  9  (11  So.  308);  Smith  v.  I 
Ala.  74  (1  So.  83). 


COURTS." 
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,  (4632)  (4234)  (759,  4698)  (843)  (713)  Required  to 
ocket  a&d  exhibit  it  to  grand  jury;  other  duties, — It  is 
;y  of  every  justice  of  the  peace  and  notary  public  having 
ercising  the  jurisdiction  of  justices  of  the  peaco — 
a  keep  a  docket  of  all  criminal  pases  tried,  which  docket 
?t  forth  the  nature  of  each  case,  the  judgment  rendered 
t,  an  itemized  copy  of  the  bill  of  costs,  by  whom  and  of 
the  fine  and  costs  were  collected,  and  the  disposition 
hereof-  and  such  justice  of  the  peace  and  notary  public 
tttend  in  person,  or  make  a  report  in  writing  of  his 

to  the  grand  jury  of  his  county,  for  their  inspection 

each  term  of  the  circuit  or  city  court. 

0  perform  such  other  duties  as  are,  or  may  be,  required 
by  law. 

,  7,  1876,  p.  242,  5  §  1  and  2.) 

•  (4633)  (4235)  (4694)  (4024)  (475)  Copy  of  accusation 
*ed  to  defendant  on  demand. — When  a  person  is  arrested 
rought  before  a  justice  of  the  peace,  charged  with  a 
offense,  or  which  such  justice  has  jurisdiction  under  the 
ions  of  this  Code,  he  must  be  furnished,  if  he  demand  it, 
copy  of  the  accusation  and  warrant  of  arrest. 
\  (4634)  (4236)  (4699)  (4028)  (479)  Forms;  same  as 
ity  court. — The  forms  for  proceedings  before  the  county 
under  the  provisions  of  the  preceding  article,  or  others 
ntially  the  same,  may  be  used  by  a  justice  of  the  peace 
?s  tried  before  him. 

ileal  accuracy  in  proceedings  before  justice  of  the  peace  is  net  ex- 

r  required;  if  upon  a  fait  and  reasonable  construction  of  the  language 
i  of  a  known  criminal  offense  could  be  gathered,  it  is  sufficient — 
.  State,  63  Ala,  &7,     The  complaint  or  warrant  is  sufficient  if  it  desig- 

offense  by  name  or  describe  it,  or  if  it  employs  terms  from  which 

lee  may  be  inferred* — Brown  v.  State,  63  Ala.  07,     The  statutes  have 

to  dispense  with   the  fullness   and   precision   required   or  necessary 

Etment, — Brown  y.  State,  63  Ala,  97.     Tbe  form  of  a  warrant  of  arrest 

ribed.  whether  under  the  preliminary  proceedings   of  justices  of  the 

whether  final  jurisdiction, — Brown  v.  State,  109  Ala.  70  {20  3o.  103), 
i  of  warrants  are  clear  and  concise  expressions,  a  departure  from 
ia  is  to  be  regretted;  warrant  should  not  issue  without  a  verified 
it  or  proper  affidavit,  but  if  warrant  is  valid  on  its  lace,  the  constable 
loriff  is  justified  in  executing  it,  though  no  affidavit  bo  made. — Brown 

10®  Ala.  TO  (20  Bo.  103).  The  Initiatory  step  in  criminal  proceedings, 
h  the  jurisdiction  of  a  justice  of  the  peace  is  called  into  exercise, 
plaint  on  oath,  charging  the  person  named  with  tbe  commission  of  a 

oftense, — Brake's  case,  68  Ala.  510,  And  all  sucb  proceedings  before 
in  the  exercise  of  enlarged  jurisdiction  must  conform  to  these  statutory 
is.- — lb.  Insufficient  affidavit  as  to  wantonly  killing  an  animal;  when 
no  offense,  and  effect  on  appeal — Blankenshire's  case,  70  Ala.  10. 
:  "that  be  has  reason  for  believing,  and  docs  believe/'  etc.,  sunV 
jtlc*a  case,  68   Ala.   530,     See  citations  to    §6703,     Affidavit   may   be 

1  but  not  so  as  to  make  a  different  offense. — Simpson's  case,  111  Ala. 
».    572).     Affidavit  charging  assault  on  " affiant"   sufficient,— Little's 
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case,  89  Ala.  99  (8  So.  82);  Gandy's  case,  81  Ala.  71  (1  So.  35);  Per 
78  Ala.  22.  Affidavit  of  petit  larceny  sufficient  that  sets  out  name  < 
as  commonly  known,  name  of  defendant,  property  stolen,  and  owne: 
Williams's  case,  88  Ala.  83  (7  So.  101).  Insufficient  affidavit— Mil 
94  Ala.  106  (11  So.  403);  Gandy's  case,  81  Ala.  71  (1  So.  35). 

6738.  (4635)  (4237)  (4697)  (4027)  (478)  Justice  to 
law  and  facts  without  jury.— In  all  trials  before  a  ju 
the  peace  of  causes  which  are  within  his  jurisdiction,  1 
determine  both  the  law  and  the  facts  without  the  inter 
of  a  jury,  and  award  the  punishment  which  the  offen 
demand. 

If  a  justice  has  final  jurisdiction  of  the  offense  and  the  defend  an 
demand  a  jury,  he  has  no  alternative;  he  must  try  the  cause  and  cannot 
defendant  over  to  another  court. — Brown  v.  State,  105  Ala.  117  (16 
Ex  parte  Pruitt  &  Harper,  99  Ala.  225  (13  So.  317).  May  sentence 
labor  not  exceeding  twelve  months. — Ex  parte  Sam,  51  Ala.  34.  Bu 
costs. — Ex  parte  McKivett,  55  Ala.  236.  Duty  of  justice  under  this  i 
Ex  parte  DunkHn,  72  Ala.  241. 

6739.  (4636)  (4238)  (4695)  (4025)  (476)  Proceedinj 
defendant  demands  trial  by  jury. — If  the  defendant  d< 
a  trial  by  jury,  he  must  be  required  to  enter  into  bon 
good  sureties,  conditioned  for  his  appearance  at  the  ne: 
of  the  circuit  or  city  court  of  the  county  to  answer  the  < 
and,  failing  to  give  such  bond,  must  be  committed 
county  jail  until  the  next  term  of  the  circuit  or  city  cod 
ing  jurisdiction  of  the  offense,  unless  he  elect,  in  the  me; 
to  perform  hard  labor  for  the  county  as  provided  by  la^ 

The  legislature  may  authorize  prosecution  for  misdemeanors  to  1 
by  affidavit  or  complaint  and  without  indictment,  and  where  a 
demanded  and  case  transferred  to  circuit  court  it  may  be  tried  th 
the  affidavit  or  complaint  without  depriving  the  defendant  of  his 
tional  right.— Witt  v.  State,  130  Ala.  129  (30  So.  473).  When  the 
jurisdiction  is  expressly  conferred  by  statute,  everything  necessary 
it  effectual  is  also  conferred  by  implication. — Ex  parte  State,  71  Ala. 
justice  has  final  jurisdiction  and  defendant  demands  a  jury  trial  th 
must  take  bond  with  sureties,  conditioned  for  the  defendant  to  a 
the  circuit  or  city  court  to  answer  the  charges  and  if  defendant  fail 
the  bond,  commit  him  to  jail  until  the  next  term  of  such  court,  unless 
to  perform  hard  labor. — Wiley  v.  State,  117  Ala.  158  (23  So.  690);  ] 
Pruitt,  99  Ala.  225  (13  So.  317).  Cannot  require  him  to  appear  at  otl 
than  that  of  circuit  or  city  having  co-equal  and  concurrent  jurisdiction 
v.  State,  117  Ala.  158  (23  So.  690).  Justice  has  no  jurisdiction  to  try 
demanding  a  jury,  but  must  bind  him  over  or  hold  him  till  next  term  c 
court. — Ex  parte  Dunklin,  72  Ala.  241. 

6740.  (4637)  (4239)  (4696)  (4026)  (477)  Trial;  c< 
ances. — If  the  accused  and  the  prosecutor  are  both  p 
and  also  the  witnesses  for  the  prosecution  and  defens 
the  accused  does  not  demand  a  trial  by  jury,  the  tria 
proceed  before  the  justice,  unless,  for  good  cause  sho 
continues  it  to  some  other  day  not  more  than  ten  days  d 

If  a  justice  has  final  jurisdiction  of  the  offense  and  the  defends 
to  demand  a  jury,  he  has  no  alternative;  he  must  try  the  cause  anc 
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1  defendant  over  to  another  court,— Brown  v.  State,  105  Ala.  117  (16 
;  Ex  parte  Pruitt  &  Harper,  99  Ala.  225  (13  So,  317), 

L  (4638)  (4240)  (3611,  3614)  (3213,3216)  (2774,2777) 
enas  and  attachments  for  witnesses. — The  justice,  on  the 
ation  of  either  party,  must  issue  subpoenas  for  witnesses, 
5  therein  the  name  of  the  party  by  whom  the  witness  is 
oned,  and  the  time  and  place  of  trial,  which  must  be  exe- 
in  the  same  manner  as  subpoenas  in  civil  cases;  and  if 
itness  duly  summoned  fails  to  attend,  he  may  be  corn- 
by  attachment  to  appear  and  give  evidence. 
I  (4639)  (4241)  (3613,3614)  (3215,  3216) -(2776,  2777) 
sdings  against  defaulting  witness* — If  any  witness,  duly 
oned,  fails  to  attend,  a  forfeiture  may  be  taken  against 
ad  enforced  as  in  civil  cases  before  such  justices. 

I  (4640)  (4242)  (4700)  (4029)  (480)  Appeal  to  circuit  fr*<y 
f  court;  appeal  bond. — la  cases  tried  before  a  justice  of 
ace,  the  defendant,  if  convicted,  shall  have  the  right  to 
1  to  the  next  ensuing  term  of  the  circuit' or  city  court  of 
mnty,  on  entering  into  bond,  with  sufficient  sureties,  in 
;um  as  the  justice  may  require,  conditioned  that  he  will 
r  at  the  court  to  which  the  appeal  is  taken,  until  dis- 
ad  by  due  course  of  law.  If  the  defendant  fails  to  make 
quired  bond,  he  shall  be  confined  in  the  county  jail  till 


i.  13,  1879,  p.  54;  Nor,  30,  1S76,  p.  106.)  Justice  has  no  power  or  au- 
to sentence  to  hard  labor  or  imprisonment  for  nonpayment  of  costs; 
Igtaent  or  sentence  absolutely  void. — Ex  parte  McKivett,  55  Ala,  236, 
lischarged   on   habeas  corpus. — Ex  parte   McKivett,  55   Ala.   236,     Th& 

in  effect  an  appearance  bond  which  must  designate  the  term  of 
{  which  principal  is  required   to   appear.— Tolleson   v.   State,   139   Ala. 

So,  997).  Appeal  to  count y  or  circuit  court  from  judgment  of  con- 
in  municipal  court. — Goldsmith  v,  Mayor  and  Aldermen  of  Huntsville, 
™  1S2  (24  9o,  509).  Form  of  judgment  In  appeals  from  municipal 
[b.  When  right  of  appeal  barred. — Deau  v.  State,  63  Ala.  133; 
i  case,  96  Ala.  33  (11  So.  296);  Ex  parte  Reese,  112  Ala,  63  (21  So,  56), 

L  (4641)  (4243)  (4701)  (4030)  (481)  Appeal;  how 
-The  trial  in  the  circuit,  city,  county,  or  criminal  court, 
>eal  from  a  judgment  rendered  by  a  justice,  shall  be  de 
and  shall  be  governed  in  all  respects  by  the  rules  and 
tions  prescribed  for  the  trial  of  appeals  from  the  county 


•t 


* 


7,  1896,  p.  80.)  When  jurisdiction  is  taken  from  circuit  and  vested 
y  court  exclusively  by  special  statute. — Blankershire  v.  State,  70  Ala. 
appeal,  case  tried  anew  without  regard  to  illegality  of  sentence  by 
-Ex  parte  McKivett,  55  Ala.  236. 

.    Forms  applicable  to  criminal  proceedings  before 
of  the  peace. — The  following  forms  are  sufficient  in 


480  COUBTS. 

Justices  of  the  Peace,  and  Proceedings  Before  Them. 

criminal  proceedings  in  justice  of  the  peace  courts; 
they  are  not  exclusive  and  any  other  form  sufficient  at  c 
law  or  under  the  statutes  may  be  used: 

1.  Affidavit  for  Warrant. 


State  of  Alabama,  J 
County.    ] 


Before  me, 


-,  a  justice  of  the  peace  (or 


public  or  ex  officio  justice  of  the  peace),  in  and  for  said 
(the  beat,  precinct,  or  ward  may  be  given  if  desired), 
ally  appeared  A.  B.,  who,  being  duly  sworn,  says  on  oa 
he  has  probable  cause  for  believing  and  does  believe  t 
offense  of  assault  and  battery  (or  other  offense,  designal 
misdemeanor  or  by  some  other  phrase  which  in  comm 
lance  designates  it),  has  been  committed  in  said  county  1 
(naming  the  offender)  on  the  person  (or  property,  as  t 
may  be)  of  A.  B.  (naming  the  person  injured). 

Sworn  to  and  subscribed  before  me,  this  the 

,19-. 

S.  T.,  Justice  of  the  P 

2.  Form  of  Warrant. 

State  of  Alabama,         } 

County.    ] 

To  any  lawful  officer  of  the'State  of  Alabama: 

You  are  hereby  commanded  to  arrest  C.  D.  and  bri 

before  me  at  my  office  on  the day  of ne: 

place  of  office  and  time  of  day  may  be  particularly  desci 
desired),  to  answer  the  State  of  Alabama  of  the  chi 

(here  describe  the  offense  as  in  the  affidavi 

ferred  by  A.  B. 

Witness  my  hand,  this  the day  of  ■ 


-,190- 


S.  T.,  Justice  of  the  P 
Summon  E.  F.  and  Gk  H.,  witnesses  for  the  state;  J. 
L.  M.,  witnesses  for  the  defendant. 

S.  T.,  Justice  of  the  P 

3.  Bail  Bond. 

State  of  Alabama,         \ 

County.    J 

We,  C.  D.,  principal,  and  0.  P.  and  Q.  R,  his  s\ 
acknowledge  ourselves  indebted  to  the  State  of  Alabama 
sum  of dollars,  to  be  void  if  C.  D.,  appear 


term  of  the  justice  of  the  peace  dourt  of  - 


of  said  county  and  from  term  to  term  until  discharg 
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the  charge (describe  the  offense  as  in  the 

it  and  warrant)  preferred  against  me  by  A*  B. 
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less  our  hands,  this  the day  of 


,19-. 

a  d., 
o.  p., 

Q.R. 


4.  Form  of  Subpoena  for  Witnesses. 
»f  Alabama,  } 


County,    j 

lawful  officer  of  said  state: 

mon  E.  R,  witness  for  state  (or  J,  K.,  witness  for  defend* 
the  case  may  be)7  to  appear  before  the  justice's  court  of 

—  of  said  county,  on  the  — —  day  of ,  and  tes- 

the  case  in  said  court  of  The  State  v.  C  D.,  for 


lescrihe  the  offense  as  in  the  affidavit  and  warrant ) ,  and 
ear  from  time  to  time  until  discharged. 

less  my  hand,  this  the day  of ,  19 — . 

S.  T.,  Justice  of  the  Peace. 

idgment  Nisi  on  Default  of  Appearance  by  Defendant, 
ate 


Defendant,  j>       In  Justice  Court  of County, 

nd  Q,  R.?    |  day  of  - ,  19—. 

is  sureties  J 

his  case  C.  D.f  failing  to  appear  and  answer  the  charge 

t  him  for (here  describe  the  offense  as  in  the 

it  and  warrant),  a  judgment  is  entered  against  him  and 

d  sureties  for dollars  (the  amount  of  the  pen- 

1  the  bond),  in  favor  of  the  state  for  the  use  of  the  county 

?  unless  they  appear  at  the  next  term  of  this  court 

the  — —  day  of ),  and  show  cause  to  the  con- 
It  is  ordered  that  notice  issue  to  them. 

S.  T.,  Justice  of  the  Peace. 


I*  Scire  Facias  or  Notice  of  Conditional  Judgment, 
tate  of  Alabama,         } 


County,    f 


f  lawful  officer  of  the  state: 

ify  C.  D,  that  a  conditional  judgment  was  rendered 
st  him  and  his  sureties,  0.  P.  and  Q.  R.,  of  which  the 
ed  is  a  copy  (copy  the  conditional  judgment  or  judgment 


tness  my  hand,  this  the 

i-AC-VGL,  III 


day  of ■ 

8.  T„  Justice  of  the  Peace. 


>!*- 
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7.  Judgment  Final  on  Default. 


The  State 


Proceedings  for 


(here  A 


the  offense  as  in  the  affidavit! 


C.  D.,  Defendant,  ► 
0.  P.andQ.R.,    | 
his  sureties.J 
In  this  case,  the  defendant  being  notified  and  offer 
sufficient  excuse  for  his  default,  judgment  is  made  final  i 
him  and  his  sureties  in  favor  of  the  State  of  Alabama,  : 

use  of  the  county  of . 

S.  T.,  Justice  of  the  P< 

8.  Judgment  of  Conviction. 

The  State  ) 

v.  V    (Here  state  the  offense  by  name 

C.  D.,  defendant.    J  described  in  the  affidavit. 

On  hearing  the  evidence,  the  court  is  satisfied  of  the  g 
defendant  and  awards  the  following  punishment  — 
(here  state  the  punishment  imposed),  and  the  costs  of  tl 
ceeding. 

S.  T.,  Justice  of  the  P< 

9.  Judgment  for  Costs  Against  Prosecutor. 


The  State 
v. 
C.  D.,  defendant. 


►   Prosecution  for (here  des 

the  offense),  instituted  by  A,  1 


In  this  case,  the  prosecution  appearing  to  be  malicic 
frivolous),  the  costs  are  taxed  against  A.  B.,  the  prosecut 

S.  T.,  Justice  of  the  P( 

10.  Bond— Bail  for  Appearance. 

The  State  of  Alabama,         \. 

County.  | 

We,  A.  B.,  C.  D.,  and  E.  F.,  do  hereby  agree  to  pay  th< 

of  Alabama dollars  (the  amount  fixed  by  the  c 

unless  the  said  A.  B.  appear  at  the  next  term  of  the  — 

court  of ,  and  from  term  to  term  thereafter  un 

charged  by  law,  to  answer  a  criminal  prosecution  f 
offense  of  assault  and  battery  (or,  as  the  case  may  be). 

Witness  our  hands  and  seals,  this  the day  of  — 

19—. 
Approved.  A.  B.  (S< 

C.  D.  (Se 
E.  F.  (Se 
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11.  Docket— Form  of  Entry  in  Criminal  Gases. 

ried  before  A.  B.,  a  justice  of  the  peace  (or  notary  public 
l  the  powers  of  a  justice),  in  and  for  the  county  of  — . 

e  of  Alabama,  ] 

v.  [  Charged  with  petit  larceny  on  complaint 

C.  D.  J      of  E.  F. 

38. 

27 — Affidavit  made  and  warrant  of  arrest  issued. 

28 — Defendant  arrested  on  warrant  executed  by  G.  H<, 
constable.  Trial  set  for  Jan.  3,  1889,  subpoenas 
issued  for  J.  K.,  L.  M.,  and  N.  0.,  witnesses  for  the 
state,  and  P.  Q.,  T&.  S.,  and  T.  U.,  witnesses  for 
defendant,  and  delivered  to  G.  H.f  constable. 

29 — Subpoenas  returned  executed. 

39. 

3 — This  day  came  the  defendant  (with  R.  Sv  counsel,  if 
he  has  counsel),  and  both  sides  being  ready  for 
trial,  the  witnesses  were  duly  sworn  and  examined, 
and  upon  determining  the  law  and  the  evidence 
(Code,  section  7586  (5206),  the  defendant  was  ad- 
judged guilty  of  the  offense  charged,  and  fined  ten 
dollars  and  costs,  and  on  default  of  the  payment 
of  the  fine,  was  sentenced  to  the  county  jail  for 
twenty  days.  (If  the  trial  was  continued  for  any 
cause,  state  the  cause,  and  at  whose  instance,  and 
the  day,  etc.) 

4 — (If  an  appeal  is  taken,  insert  the  following:)  Comes 
the  defendant  and  prays  an  appeal  to  the  next 
ensuing  term  of  the  city  (or  circuit)  court,  which 
is  granted  on  his  entering  into  bond  with  good 
and  sufficient  sureties  (Code,  section  6743  (4640). 

5 — The  defendant  gave  bond  as  required  by  law  and 
appealed  to  the  circuit  (or  city)  court. 
10 — (If  no  appeal  is  taken,  add:)    Execution  issued  to 
G.  H.,  constable  (execution  issues  after  five  days 
from  judgment — Code,  section  4669  [1935]). 

1 — Execution  returned  ' '  no  property  found. 9 '  (Keturn  - 
able  in  twenty  to  sixty  days — Code,  section  4669 
[1935]). 

5 — (If  any  property  discovered,  add:)  Alias  execution 
issued  to  G.  H.,  constable. 

6 — Execution  returned  "  levied  upon  the  following  de- 
scribed property,"  etc., (here  setting  out 

the  return  made  by  the  constable). 
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12.  Bill  of  Costs. 

(Code,  sections  6650,  6651,  6653-6660,  6665-6668  [4574^ 

Justice's  Fees —     Complaint $  25 

Issuing  warrant 50 

Six  subpoenas  at  25  cents 1 50 

Trial 100 

Appeal   bond   and   certifying 

proceedings 1 00 

Execution 25 

Constable's   Fees — Executing  warrant $   50 

Serving  six  subpoenas  at  25c. .  1 50 
Carrying  prisoner  before  jus- 
tice    10 

Carrying  prisoner  to  jail  on 

conviction 10 

For  levying  execution 50 


Witnesses'  Fees —  Three  witnesses  for  one  days' 

attendance,  each,  50  cents $1 50 


Total  costs 


Note. — These  items  of  costs  above  are  used  as  mere  forms,  and 
intended  to  be  correct  or  exact. 


The  fine  and  costs  as  above  stated  were  collected  fr< 
defendant  by  me  (or  where  collected  by  G.  H.,  constal 
sale  of  defendant's  property  levied  on  under  execution 
the  case  may  be) .  The  costs  were  paid  by  me  to  the  res{ 
parties  entitled  thereto,  and  after  deducting  from  sa: 
collected  the  amount  of  four  dollars  and  seventy  cen 
for  fees  in  the  case  of  the  State  v.  L.  M.,  convicted  ( 

quitted,  as  the  case  may  be)  on  the day  of 

of  assault  and  battery,  who  was  insolvent,  and  unable 
after  conviction,  the  balance  of  said  fine,  to  wit:    th 
of  four  dollars,  was  duly  paid  over  to  the  county  tre 
as  required  by  law — Code,  section  7488  (5136). 
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>cket— Report  to  County  Treasurer  of  Disposition  of 
Fines  Collected, 

B.,  Esq.,  treasurer  of  the  county  of — : 

following  is  a  true  and  correct  report  of  the  amounts  of 
and  forfeitures  collected  by  me,  and  of  the  amounts 
ted  therefrom  for  fees  in  cases  of  acquittal  or  insolvent 

iion,  since  my  last  report,  dated  the  —  day  of 

ice  I  began  to  exercise  the  jurisdiction  of  justice  of  the 
in  said  county),  to  wit: 

of  Alabama,  ]  Charged  with  assault  and  battery,  con- 

v,  [     vieted  on  the day  of ,  and 

0.  D„  J      fined  $10, 

e  collected  and  deducted  by  me  for  fees  due  in  the  case 

ite  v.  E,  F,,  convicted  on  the day  of  — ,  of  the 

e  of  assault  and  battery. 

of  Alabama,  ] 

v.  [-Defaulting  witness;  forfeiture  for  non- 

G.  H.  J      attendance,  fined  $10. 

e  collected  by  me,  of  which  $6  was  deducted  for  fees 
i  the  case  of  State  v.  J.  J,,  convicted  of  the  offense  of 
ling  money  under  false  pretense,  on  the  —  day  of 
-;  and  the  balance,  to  wit:  $4,  I  have  paid  to  you  as 
y  treasurer  aforesaid. 

of  Alabama,  ] 

v.  \  Charged  with  petit  larceny;  convicted  on 

K.  L,  the  — -  day  of ,  and  fined  $25, 

e  collected  and  $10  thereof  deducted  by  me  to  pay  fees 
a  the  case  of  State  v.  M,  N.,  tried  and  acquitted  on  the 

jay  0f  _ _,  for  the  oft'ense  of  assault  and  battery,  and 

educted  by  me  to  pay  fees  due  in  the  case  of  tie  State  of 
una  v.  P.  Q.  and  R.  &,  convicted  of  an  affray  on  the  ^— 

f ,    (Continue  in  this  manner  by  stating  each  case 

tich  a  fine  or  forfeiture  has  been  imposed  and  collected, 
mly  such  cases  of  acquittal  or  insolvent  conviction  to 
i  applied  the  amounts  of  fine  deducted  to  pay  the  fees 
herein.    The  statute  does  not  require  the  report  to  state 

the  acquittals  or  insolvent  convictions,  but  only  those 
rich  the  costs  have  been  paid  out  of  the  fines  collected 

the  solvent  convictions— Code,  section  6672  [51361). 

S.  T,,  Justice  of  the  Peace, 
otary  public  with  the  powers  of  a  justice  of  the  peace.) 
ascribed  and  sworn  to  before  me,  this  —  -  day  of 


485 


Notary  Public. 
(or  any  officer  before  whom  affidavits  may  be  made.) 
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14.  Proceedings  to  Keep  the  Peace — Affidavit  for  Wi 

State  of  Alabama,  \ ' 

County.    ] 

Before  me,  E.  F.,  a  justice  of  the  peace  (or  notary 
ex  officio  justice  of  the  peace),  in  and  for  said  coun 
sonally  appeared  A.  B.,  who,  being  duly  sworn,  depo 
says  that  C.  D.  has  threatened  (or  is  about)  to  com 

offense (here  describe  the  offense  threatened  c 

to  be  committed — see  Code,  section  7520  [51621 — on  i 
son  [or  property]  of  A.  B.  [or  of  a  third  person,  gn 
name]). 

Sworn  to  and  subscribed  before  me,  this  the  


E.  F.,  Justice  of  the  I 
(or  notary  public  ex  officio  justice  of  the 

15.  Proceedings  to  Keep  the  Peace— Warrant  of  A 

(See  Code,  section  6707   [5163].) 

State  of  Alabama,  } 

County,    j 

To  any  lawful  officer  of  the  state: 

Complaint  on  oath  having  been  made  before  me,  th 
has  threatened  (or  is  about)  to  commit  the  offense  oi 
(here  describe  the  offense)  on  the  person  (or  property 
B.  (or  other  person,  as  the  case  may  be):  You  are,  th 
hereby  commanded  forthwith  to  arrest  said  C.  D.  an 
him  before  me  (or  some  magistrate  having  jurisdictioi 
matter). 

Witness  my  hand,  this  the day  of , 

* 
(Signature  and  style  of  officer  issuing  the  wi 

16.  Proceedings  to  Keep  the  Peace — Form  of  Undert 

or  Bond. 

(See  Code,  sections  7527,  7528  [5168,  5169].) 

State  of  Alabama,  \ 

County,    j 

We,  C.  D.,  G.  H.,  and  J.  K.  (the  name  of  defendant 
sureties)  agree  to  pay  the  State  of  Alabama  one  tl 
dollars  (or  such  sum  as  the  magistrate  directs)  if  1 

(here  insert  the  name  of  defendant)  does  not  1 

peace  for  twelve  months  or,  as  the  magistrate  may  dii 
more  than  twelve  months  nor  less  than  six  months 
section  7527  (5168)— from  the  date  of  this  undertafe 
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II  the  citizens  of  this  state,  and  particularly  towards 
(here  insert  name  of  complainant,  or  the  person  against 
or  whose  property,  there  is  reason  to  fear  the  commis- 
the  offense). 

i  this  the day  of , 

,ed:  A.B. 

E.  F.,  Justice  of  the  Peace.  G.  H. 

(or  as  the  case  may  he.)  J,  K. 

iceedings  to  Keep  the  Peace— Form  of  Undertaking 
on  Appeal. 
(Code,  sections  7532,  7583  [517:?,  5174].) 

f  Alabama,  j 
—  County,     j 

irder  having  been  made  by  &  F.,  a  justice  of  the  peace 
d  county  (or  other  magistrate,  as  the  case  may  be), 
ng  C,  D.  to  keep  the  peace  towards  all  the  people  of 
ite  and  particularly  towards  A.  B.  (the  name  of  the  per 
ainst  whom,  or  whose  property,  there  is  reason  to  fear 
ense  may  be  committed),  from  which  order  the  said 
ant  has  taken  appeal  to  the  next  circuit  court  of  said 
.  Now,  therefore,  we,  C.  DM  G.  H.,  and  J.  K,  (the 
ant  and  his  sureties),  agree  to  pay  the  State  of  Alabama 
dollars  (the  sum  required  by  the  magistrate)  if  the 
efendant  fail  to  prosecute  his  appeal  to  effect,  and  in 
>antime  to  keep  the  peace  towards  A.  B.  (or  other  per- 
ainst  whom,  or  whose  property,  there  is  reason  to  fear 
Fense  may  be  committed)* 

*d  this  — —  day  of ,  — — . 

ved; 

E.  F,?  Justice  of  the  Peace.  C.  D, 

(or  other  magistrate,  as  the  G.  H. 

ease  may  be.)  J-  K. 
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18.  Search  Warrants— Affidavit 
{Code,  sections  775S,  7759  [5485,  5486],) 

of  Alabama,  } 

—  County.     \ 

>remc,  EL  F.,  a  justice  of  the  peace  (or  other  magistrate, 
case  may  be),  personally  appeared  A.  11,  who,  being 

worn,  deposes  and  says,  that  — (here  set  forth  om> 

grounds  enumerated  in  section  *7f)8  [5485]  of  the  Code 
zh  should  be  stated  positively;  or  that  there  is  probable 
is  for  believing  that  such  cause  exists— Code,  section 


^T; 
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7759  [5486] — giving  the  name  or  description  of  the  ] 

with  a  particular  description  of  the  property  and  plac< 

searched).  '       1 

Sworn  to  and  subscribed  before  me,  this day  of  - 


(Signature  and  style  of  o 

19.  Search  Warrants — Form  of  Warrant. 

(Code,  sections  7761,  7762  [5488,  5489].) 

State  of  Alabama,  \ 

County.    \ 

To  any  lawful  officer  of  said  county: 

Proof  by  affidavit  having  this  day  been  made  befo 

A.  B.,  that (stating  the  particular  ground  on  wh 

warrant  is  sued  out;  or,  if  the  affidavits  are  not  positiv 
there  is  positive  ground  for  believing  that,  etc.),  yc 
therefore,  commanded,  in  the  daytime  (or  at  any  time 
day  or  night,  as  the  case  may  be),  to  make  immediate 
on  the  person  of  C.  D.  (or  in  the  house  of  C.  D.,  as  tl 

may' be),  for  the  following  property (particula 

scribing  it),  and  if  you  find  the  same,  or  any  part  thei 
bring  it  forthwith  before  me,  at (stating  the  pL 

Dated  the day  of , . 

Signature  and  style  of  ofl 

(Warrant  must  be  executed  and  returned  to  the  mag 
within  ten  days  from  its  date,  else  void.    Code,  sectio 
[5495].    Receipt  given  for  the  property  by  the  officer 
the  same.    Code,  section  7767  [5494].) 

20.  Form  of  Mittimus  or  Commitment. 

(Code,  section  7606  [5238].) 

State  of  Alabama,  } 

County.    ] 

To  the  jailer  of county:   % 

On  the  examination  of  C.  D.,  charged  with  the  off( 
burglary  (or  other  offense,  as  the  ca.se  may  be,  des< 
it  by  name,  so  that  it  may  be  clearly  inferred),  it  app 
that  such  offense  has  been  committed,  and  that  there  i 
cient  cause  to  believe  that  C.  D.  is  guilty  thereof;  yc 
therefore,  commanded  to  receive  him  into  your  custod 
detain  him  until  he  is  legally  discharged. 

Dated  this  the day  of , . 

E.  F.,  Justice  of  the  P< 
(or  notary  public,  ex  officio  justice  of  the  peace;  oi 

magistrate,  as  the  case  may  be.) 
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21.  Witnesses— Subpoena, 
(Code,  sections  4661,  4662  [2682,  2683].) 

■  Alabama,  } 

-  County.    I 

lawful  officer  of  said  county: 

tre  hereby  commanded  to  summon  6,  H.  personally  to 

appear  before  me  at  - on  the day  of f 

re  remain  until  discharged  by  due  course  of  law,  to 
dence,  and  the  truth  to  speak,  in  behalf  of  the  plaintiff 
endant)  in  a  cause  now  pending  before  me,  wherein 
>r  the  State  of  Alabama)  is  plaintiff  and  C.  D.  defend- 
I  have  you  then  and  there  this  writ,  with  your  indorse- 
tereom 

ess  my  hand,  this  the  day  of ,  . 

E.  F.?  Justice  of  the  Peace. 
(or  notary  public,  ex  officio  justice  of  the  peace.) 


489 


22,  Witnesses — Oath  in  Criminal  Cases. 

;  do  solemnly  swear  (or  affirm)  that  the  evidence  you 
ve  in  the  cause  now  pending,  wherein  the  State  of 
a  is  plaintiff  and  C*  D.,  the  prisoner  at  the  bar,  is 
nt,  shall  be  the  truth,  the  whole  truth,  and  nothing 
truth.    So  help  you  God." 


tnesses— Undertaking  to  Appear  Before  Higher  Court 
to  Testify  for  the  State  or  Defendant. 
(Code,  section  7610  [5242].) 

p  Alabama,  \ 

-  County,    | 

r.  EL,  X  K.,  and  L.  M,,  witnesses  against  (or  for)  C.  D., 

L  with  a  public  offense,  do  each  agree  to  appear  at  the 

euit  (or  city)  court  of county,  to  give  evidence 

(or  for)  him;  and  failing  so  to  do,  to  pay  the  State 
a  ma  (or  to  the  said  C.  D.)  one  hundred  dollars. 

I  this,  the day  of  — , . 

ien  by  E.  F.,  Justice  of  the  Peace.  G.  H. 

notary  public,  ex  officio  .1.  K. 

ustice  of  the  peace.)  L.  \L 
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CROSS  REFERENCES. 


COURTS  (Civil  Code)    4( 

"         (Criminal   Code)    6 

COURTS,  CHANCERY  (Civil  Code)    3 

COURTS,  CIRCUIT   (Civil  Code)    

COURTS,  CITY  (Civil  Code)    3 

COURTS,  COMMISSIONERS'   (Civil  Code)    

COURTS,  COUNTY  (Civil  Code) € 

COURTS,  JUSTICES  OF  THE  PEACE  (Civil  Code)   4 

COURTS  MARTIAL  (Political  Code)    

COURTS,  MUNICIPAL  (Political  Code)    1 

COURTS  OF  LAW  AND  EQUITY  (Civil  Code)   3296-3300,  6 

COURTS,  PROBATE  (Civil  Code)    5 

COURTS,  SUPREME  (Civil  Code)   5 

COVENANT  (Civil  Code)    

CREDIT  (Political  Code)    V, 

CREDITORS'  BILLS  (Civil  Code)    3 

CREMATORIES-  (Political  Code)    


CHAPTER  199. 

GRIME  AGAINST  NATURE.     674T»,  6747. 


Section. 

6746.  Punishment  of  crime  against 
nature. 


Section. 
6747.  Proof  of  crime  again! 


6746.  (4642)  (4020)  (4191)  (3604)  (63)  Punishn 
crime  against  nature. — Any  person  who  commits  a 
against  nature,  either  with  manjrind  or  with  any  beasl 
on  conviction,  be  imprisoned  in  the  penitentiary  for  i 
than  two  nor  more  than  ten  years.    (Form  104  [83].) 

(Clay's  Digest,  p.  432,  §  7.)  Indictment  stating  defendant,  "ai 
the  order  of  nature,  attempted  carnally  to  know  a  certain  beast, 
cow,"  is  sufficient. — Bradford's  case,  104  Ala.  68  (16  So.  107).  Co 
are  prima  facie  inadmissible,  and  are  never  so  without  proof  of  the 
delicti"  aliunde,  though  direct  proof  not  required. — Bradford's  case, 
68  (16  So.  107).  Charge  as  to  reasonable  doubt  and  probability  of  inn 
Croft's  case,  95  Ala.  3  (10  So.  517). 

6747.  (4643)  (4021)  (4896)  (4194)  (642)  Proof  oi 
against  nature. — To  sustain  an  indictment  for  crime  \ 
nature,  proof  of  emission  is  unnecessary. 


DEAD  BODIES  AND  BRAVES,  OFFENSES  CONCERNING. 
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CHAPTER  200. 

SODIES  AND   GRAVES,   OFFENSES   CONCERNING,     6748-6753. 


emoving    dead     body     from 
grave, 

ame;  exception^  as  to  physi- 
cians and  surgeons. 
ujing  such  dead  bodies. 


SECTION. 

*  6751.  Violating  grave  with  intent  to 
steal  or  remove  dead  body, 
etc. 

67fi2.  Multilating   dead    bodies. 

6753.  Defacing  tombstone,  trees, 
shrubbery,  etc* 


(4644)  (4023)   (4193)   (3606)   (65)    Eemoving  dead 
om  grave. — Any  person  who,  from  wantonness,  or  for 
pose  of  dissecting,  or  sale,  removes  the  dead  body  of 
man  being  from  its  place  of  interment,  must,  on  eon- 
be  fined  not  less  than  one  hundred  nor  more  thai!  five 

d  dollars,  and  may  also  be  imprisoned  in  the  county 
sentenced  to  hard  labor  for  the  countv  for  not  more 
£  months.    (Form  91  [72].) 

(4645)  (4024)  (4194)  (3607)  (66)  Same;  exception 
hysicians  and  surgeons. — Licensed  physicians  and  sur- 
to  whom  the  bodies  of  criminals  executed  for  capital 
5  are  delivered  pursuant  to  law,  or  to  whom  the  bodies 
r  persons  are  delivered  by  or  with  the  consent  of  the 
ss,   are  not   within  the   provisions   of   the  preceding 


^ 


(4646)  (4025)  (4195)  (3608)  (67)  Buying  such  dead 
— Any  person  who  purchases  or  receives  from  another 
id  body  of  any  human  being,  knowing  it  was  di sin- 
eon  trary  to  law,  must,  on  conviction,  be  fined  not  less 
Le  hundred  nor  more  than  five  hundred  dollars. 

s  Digest,  [>.  432,  £  40.) 

(4647)  (4026)  (4196)  (3609)  (68)  Violating  grave 
tent  to  steal  or  remove  dead  body,  etc. — Any  person 
ens  any  place  of  interment,  with  intent  to  remove  the 
>dy  of  any  human  being  for  the  purpose  of  selling  or 
ng  it,  or  with  intent  to  steal  the  coffin,  or  any  part 
,  or  the  vestments,  or  any  other  article  interred  with 
ly,  or  for  the  purpose  of  obtaining  money  or  anything 
e  from  the  relatives  or  friends  of  the  deceased  for  the 
of  the  body,  or  for  malice,  revenge,  or  ill  will  towards 
{eased,  or  his  or  her  friends,  must,  on  conviction,  be 
►ned  in  the  penitentiary  for  not  less  than  one  nor  more 
re  years. 

12,  1879,  p.  71.) 
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6752.  (4648)  (4027)  (4197)  (3610)  (69)  Mutilatii 
bodies. — Any  person  who  wantonly  mutilates  the  dei 
of  any  human  being,  must,  on  conviction,  be  fined  n< 
than  five  hundred  dollars,  and  may  also  be  imprisoned 
county  jail,  or  sentenced  to  hard  labor  for  the  county, 
more  than  one  year;  but  the  provisions  of  this  sectioi 
apply  to  dissections  by  physicians  and  surgeons. 

6753.  (4649)  (4028)  (4198)  (3611)  (70)  Defadnj 
stone,  trees,  shrubbery,  etc. — Any  person  who  willi 
maliciously  injures,  defaces,  removes,  or  destroys  an; 
monument,  gravestone,  or  other  memorial  of  the  dead, 
fence  or  inclosure  about  any  tomb,  monument,  graves 
memorial,  or  who  willfully  destroys,  removes,  cuts, 
or  injures  any  tree,  shrub,  or  plant,  within  such  in 
must,  on  conviction,  be  fined  not  less  than  one  hund 

,  more  than  five  hundred  dollars,  and  may  also  be  imp 
in  the  county  jail,  or  sentenced  to  hard  labor  for  the 
for  not  more  than  one  year. 

(Clay's  Digest,  p.  483,  §  41.) 


CROSS  REFERENCES. 


CRIME  AGAINST  NATUBE  (Civil  Code)  t 

CRIMINAL  PROVISIONS  (Criminal  Code)    

CROPS  (Civil  Code)  2614,  4734-4746, 

CROSS-BILL    (Civil   Code)    2 

CRUELTY  TO  ANIMALS  (Criminal  Code)    

DAMS   (Civil  Code)    

' '         (Criminal  Code)    

DAYS  (Political  Code)    

(Civil  Code)    

DEAD  BODIES  AND  GRAVES,  OFFENSES  CONCERNING   (Crim 

Code)    '. i 

DEAF,    DUMB,    AND    BLIND    (ALABAMA    INSTITUTE    FOR    1 

DEAF)  (Political  Code)   

DE  BENE  ESSE  (Civil  Code)   *... < 

DECOYING  OFF  CHILD  (Criminal  Code)    ( 

DECREES  IN  CHANCERY  (Civil  Code)   

DEED  (Criminal  Code)    6931,  7 

DEEDS  (Conveyances)   (Civil  Code)    2 

DEFAMATION,  LIBEL,  AND  SLANDER  (Civil  Code)   

DEFAULT,  JUDGMENT  BY  (Civil  Code)   3852,  5 


DEFINITIONS— DENTISTS, 


CHAPTER  201. 

DEFINITIONS,     (5754-6756, 


ib tic  offenses  defined, 

hat  penal  acts  or  omissions 

lot  public  offenses. 


Secttoit. 
6766.  Felonies  and  misdemeanors  de- 
fined. 


(4650)  (3699)  (4094)  (3540)  (1)  Public  offenses  de- 
A  public  offense  is  an  act  or  omission  forbidden  by 
1  punishable  as  provided  in  this  Code. 

!  Digest,  p.  439,  g  S  8  and  9,}  Bastardy  proceedings  partake  of  the 
to  of  criminal  and  civil  and  are  therefore  quasi  criminal;  felonies 
ameanors  defined. — State  v.  Hunter,  67  Ala,  81.  Public  offenses 
Lindsey  v.  State,  48  Ala.  169. 

(4651)  (3700)  (4097)  (3543)  (4)  What  penal  acts  or 
is  not  public  offenses, — Acts  or  omissions  to  which  a 
ry  penalty  is  attached,  recoverable  by  action  by  a 
for  his  own  use,  or  for  the  use,  in  whole  or  in  part,  of 
e,  or  of  a  county  or  corporation,  are  not  public  offenses 
the  meaning  of  this  Code* 

(4652)  (3701)  (4095,  4096)  (3541,  3542)  (2,  3)  Felo- 
I  misdemeanors  defined — A  felony  within  the  meaning 
Code,  is  a  public  offense  which  may  be  pimished  by 
r  by  imprisonment  in  the  penitentiary;  all  other  public 

are  called  misdemeanors, 

b  Digest,  p.  439,  §  8.)  Section  construed  as  to  felonies, — Clifton's 
la.  473.  Misdemeanor  defined. — Hunter ?s  case,  67  Ala.  83.  Attempt 
:  misdemeanor  or  felony  is  misdemeanor.— Wolf 's  case,  41  Ala,  412 - 
v.  Davis,  58  Ala.  611.  Personal  presence  of  defendant  in  court 
of  verdict  in  feloay  cases. — Cook  v.  State,  60  Ala.  39.  Crime  that 
nalice,  intention,  etc.,  and  those  that  arc  malum  prohibitum.— ^M  alette 
49  Ala.  18-  Illegal  voting  as  a  crime.— Nettles  v.  State,  49  Ala.  35, 
i  toxica  ting  liquors  as  crime, — Espy  v.  State,  47  Ala.  533, 


CROSS  REFERENCES. 


IONS  (Criminal  Code)    t . .  .6754-6756 

IONS,  WORDS,  AND  PHRASES  (Political  Code)   , 1-     13 

TENT  CHILDREN   (Criminal   Code) 6450-6465 

LAGE  AND  CAR  SERVICE   (Civil  Code) 5598-5631 

LEE   (Civil   Code)    , .5340-5345,   5369,  5370 

XR  TO  EVIDENCE  (Civil  Code)    ..,.,,., ,  .5342-5345 

!S  (Political  Code) 219-  227 
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DENTISTRY— DISCOVERY. 


CHAPTER  202. 

DENTISTRY.     6757. 

6757.  (5334)  (4079)  (4244)  Practicing  dentistry 
license  from  dental  examiners. — Any  person  practici 
tistry,  not  having  obtained  a  license  from  the  board  o 
examiners,  must,  on  conviction,  be  fined  not  less  th 
nor  more  than  three  hundred  dollars;  but  the  extra 
teeth  only  must  not  he  considered  a  violation  of  this 
(Form  41.) 

(Fab.  11,  1881,  p.  84,  §   |  8  and  9.)     Nicholson's  case,  100  Ala 
So.  746.)  ( 


CROSS  REFERENCES. 


DENTISTRY    (Criminal   Code)    

DEPOSITARIES  FOE  STATE  FUNDS  (Political  Code)    

DEPOSITION   (Criminal  Code)    , 

DEPOSITIONS   (at  law)   (Civil  Code)    4030-4057, 

DESCENTS  AND  DISTRIBUTION   (Civil  Code)    

DETINUE    (Civil   Code)    . « 5 

DIRECTORS  OF  CORPORATIONS  ( Civil  Code)   

DISCHARGE  (Civil  Code)    .  .  * .* J 

DISCLAIMER  (Civil  Code)    t J 

DISCONTINUANCE  (Civil  Code)    , .  „ 

DISCOVERY  (Civil  Code)    4049-4057,  3735-3744, 


DISPtiNSAEY. 
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CHAPTER  203. 

DISPENSARY.     £758-0780. 


of  liquors  in  violation  of 
pensary  law, 

ng  or  disponing  of  liquor 
detion  day  or  day  preced* 

f>ra  failing  to  perform 
ties    of    election;    penalty 

basing  agent  of  dispen* 
y  receiving  commission, 
late,  etc.,  penalty  for. 


Sectiqjc. 

6762.  More  than  one  stale  a  day  to 

same  person;  aalea  between 
six  p.  m.  and  six  a.  m.  nert 
prohibited;  penalty. 

6763.  Drinking  on  premises  prohib- 

ited, penalty, 

6764.  Dispense™,  assistants,  or  aerv 

ants  gelling  in  violation  of 
law;  penalty. 

6765.  Drinking  within  fifty  yards  of 

dispensary,  penalty  for, 

6766.  Sal ps  otherwise   than  by  dis- 

pensers prohibited. 


tale  of  liquors  in  violation  of  dispensary  law. — Any  m  Wi 
ho  sells,  gives  away,  or  otherwise  disposes  of  any  JJJ'^p. 
g,  vinous,  or  malt  liquors  or  intoxicating  drinks  in  oei.  iP 
ty,  city,  town,  or  other  territory  of  this  state  in  and  ™^^ 
i  a  dispensary  is  authorized  and  operated,  except  as  a<i.<u 
for  in  the  dispensary  law  authorizing  the  operation 
ensary  in  such  county,  city,  town,  or  other  territory, 
guilty  of  a  misdemeanor  and,  on  conviction,  shall  be 
less  than  fifty  nor  more  than  five  hundred  dollars. 
Selling  or  disposing  of  liquor  on  election  day  or  day  M*r  i», 
g.— Any  person  who  sells  or  gives  away  in  any  county  ^ 
i  said  election  is  held,  any  liquors  or  intoxicating 
f  any  kind  or  description  on  the  day  on  which  an 
under  the  dispensary  local  option  law  is  held,  or  on 
lext  preceding,  shall  he  guilty  of  a  misdemeanor,  and, 
ction,  shall  be  fined  not  less  than  fifty  nor  more  than 
Ired  dollars. 

Officers  failing  to  perform  duties  of  election;  penalty  ni..*r 
y  manager,  clerk,  returning  officer,  or  other  officer 
election  who,  without  sufficient  excuse,  shall  fail  or 
perform  any  duty  required  of  him  under  the  provi- 
thc  local  option  dispensary  law,  or  of  the  general 
aw,  shall  be  liable  to  a  penalty  of  not  less  than  twenty- 
more  tlmn  five  hundred  dollars,  to  be  recovered  in  a 
«ht  against  him  by  the  county  in  which  the  election 
He  shall  also  be  guilty  of  a  misdemeanor,  and  upon 
n,  shall  be  lined  not  less  than  twenty-five  dollars. 
*orchasiiig  agent  of  dispensary  receiving  commission,  n»..4  hi. 
to.,  penalty  for.— Any  purchasing  agent  -uf  a  dispell- 


DISPENSARY. 


Mur.  13, 
1007,  p. 

free) 


free) 


Xr .0.?  ) 


sary  who  takes  or  receives,  directly  or  indirectly,  any 
sion,  percentage,  rebate,  gift,  present,  or  compens* 
any  kind  whatsoever,  on  account  of  his  connection  i 
office,  shall  be  guilty  of  a  misdemeanor,  and,  on  coi 
shall  be  fined  not  less  than  one  hundred  nor  more  t 
thousand  dollars,  and  also  be  sentenced  to  hard  labor 
county  for  not  more  than  twelve  months,  one  or  bott 
discretion  of  the  jury. 

6762.  More  than  one  sale  a  day  to  same  person;  s 
tween  6  p.  m.  and  6  a.  m.  next  prohibited;  penalty. — i 
penser  or  any  of  his  assistants,  servants,  or  employ 
sells,  hands,  or  delivers  liquors  of  any  kind  to  the  sam< 
of  tener  than  once  in  any  one  day,  or  makes  any  sale  or 
of  such  liquors  between  the  hours  of  6  p.  m.  of  one  < 
6  a.  m.  of  the  next  day,  shall  be  guilty  of  a  misdemeai 
on  conviction,  shall  be  fined  not  less  than  fifty  nor  m< 
five  hundred  dollars.  Any  person  who  purchases  or  s 
to  purchase  liquor  from  the  dispenser  of  tener  than  one 
one  day  shall  be  guilty  of  a  misdemeanor,  and,  on  coi 
shall  be  fined  not  less  than  ten  nor  more  than  one  ] 
dollars. 

6763.  Drinking  on  premises  prohibited,  penalty. — A 
son  who  drinks  or  consumes  any  liquor  on  the  premise 
dispensary  or  on  the  premises  of  the  storage  room, 
guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  f 
less  than  ten  nor  more  than  one  hundred  dollars. 

6764.  Dispensers,  assistants,  or  servants  selling  in  \ 
of  law;  penalty. — If  the  dispenser  or  any  of  his  asi 
servants,  or  employes  sells  any  liquors  except  those  wl 
dispenser  has  received  from  the  purchasing  agent  of 
pensary,  or  sells  any  liquors  on  Sundays,  or  sells  to 
or  to  persons  of  known  intemperate  habits,  or  sells  at  c 
more  than  one  quart  of  whiskey,  brandy,  or  gin,  or  of  i 
of  these  liquors,  or  of  all  of  them  together,  such  di 
servant,  or  employe  shall  be  guilty  of  a  misdemean 
on  conviction,  shall  be  fined  not  less  than  fifty  nor  mc 
five  hundred  dollars. 

6765.  Drinking  within  fifty  yards  of  dispensary, 
for. — Any  person  who  drinks  any  liquor  within  fifty  i 
the  premises  of  the  dispensary,  unless  he  drinks  it  on 
premises  lying  within  such  fifty  yards,  or  who  lives 
business  on  premises  that  are  within  fifty  yards  of  a 
sary,  and  permits  any  person,  not  a  member  or  gues 
family,  to  drink  or  consume  any  liquor  on  his  said  p 
shall  be  guilty  of  a  misdemeanor,  and,  on  convictio 
be  fined  noteless  than  ten  dollars  and  not  more  than  o 
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ollars.  Any  person  who  purchases  or  furnishes  or  aids 
chasing  or  furnishing  the  liquor  which  he  drinks  on 
>es  within  fifty  yards  above  described  in  this  section, 
lot  be  considered  a  guest  within  the  meaning  of  this 
i. 

I.  Sales  otherwise  than  by  dispensers  prohibited, — Any  *■*  ^ 
who  sells  any  spirituous,  vinous,  or  male  liquors  or  ^\% 
mating  drinks  or  beverages  of  any  kind  in  any  one  of  the 
sary  counties  under  the  dispensary  local  option  law. 
by  and  through  dispensaries  provided  for,  shall  be 
of  a  misdemeanor,  and,  on  conviction,  shall  be  fined 
ss  than  fifty  nor  more  than  five  hundred  dollars;  but 
g  in  this  chapter  shall  be  so  construed  as  to  prevent 
erson  who  manufactures   spirituous,   vinous,  or  malt 
3  in  a  brewery  or  distillery  from  selling  the  same  by 
sale,  in  sealed  packages,  to  dispensers  or  to  those  Liquor 
s  who  do  business  in  counties  in  which  they  may  he 
ized  by  law  to  do  business. 


CROSS  REFERENCES. 


SAE1ES  (Political  Code) 228-  289 

(Criminal    Code) <J758-37tft> 

iEKG  OF  MORTGAGED  PROPERTY  (Criminal  Code)    74S3 

ING  OF  PROPERTY  UNLAWFULLY   (Crimfnal  Code) 

G92(M3934,  6240.  7342,  7343,  7423,  7821 

ITIOK  OF  FARM  PRODUCTS  (Criminal  Code) 6878,  687? 

■VING  CORPORATIONS  (Quo  Warranto)  (Civil  Code) .",450-54 7" 

LERS  (License  required  for)  (Political  Code) 236! 

BUTEE9   f Civil  Code)    , 3754-3777 

EUTIONS  (Civil  Code)    3754-3777 

CT  OF  COLUMBIA  (Political  Code) 7 

CTS   (Chancery)    (Civil  Code) 3042-3U47 

(Congressional)   (Political  Code)    99,    1Q0 

(School)   (Political  Code)    1691-Hmn 

(Senatorial)   (Political  Code)    901 

NOAS  (Civil  Code)    3784 

J- AC- VOL.  Ill 


4JJg      W8TUKBING  FEMALES,  BELIGI0U8  WORSHIP,  SCHOOL  ASSEMI 


CHAPTER  204. 

DISTURBING  FEMALES,  RELIGIOUS  WORSHIP  AND  SCHOOL 

BLIES.     (57G7-G7G9.  . 


S  ction.  Section. 

6767.  Disturbing   women   at   public  6769.  Disturbing    people 

assembly,  etc.  school  purposes  or 

6768.  Disturbing  religious  worship. 

6767.  (4653)  (4032)  (4200)  (3613)  (72)  Disturbing 
at  public  assembly,  etc. — Any  person  who,  by  rude  or  ir 
behavior,  or  by  profane  or  obscene  language,  distur 
woman  in  a  public  place,  or  in  a  railroad  car,  steamboa 
any  other  public  conveyance,  or  at  a  railroad  station,  li 
or  other  place  frequented  by  the  traveling  public,  mi 
conviction,  be  fined  not  more  than  two  hundred  dollai 
may  also  be  imprisoned  in  the  county  jail,  or  sentenced  1 
labor  for  the  county  for  not'  more  than  six  months. 
44  [37].) 

Origin  of  statute. — Toulmin's  Digest,  p.  218,  §  7.  (Mar.  20,  1875, 
The  indictment  must  pursue  the  words  of  the  statute,  or  the  Code 
aver  every  material  constituent  of  the  offense  except  venue  and  time.— 
case,  63  Ala.  55.  Engaging  in  a  fight  does  not  necessarily  render 
guilty  of  disturbing  women;  conduct  must  be  rough,  uncivil,  or  offi 
Reeves's  case,  96  Ala.  33  (11  So.  296). 

6768.  (4654)  (4033)  (4199)  (3612)  (71)  Disturbin 
gious  worship. — Any  person  who  willfully  interrupts 
turbs  any  assemblage  of  people  met  for  religious  worsl 
noise,  profane  discourse,  rude  or  indecent  behavior,  < 
other  act,  at  or  near  the  place  of  worship,  must,  on  cons 
be  fined  not  less  than  twenty  nor  more  than  two  hi 
dollars,  and  may  also  be  imprisoned  in  the  county  jail,  < 
tenced  to  hard  labor  for  the  county  for  not  more  th 
months.    (Form  45  [38].) 

Original  statute  passed  Dec.  10,  1822. — Toulmin's  Digest,  p.  567. 
Digest,  p.  356,  §  8;  Clay's  Digest,  p.  505,  §  5  8,  11;  p.  440,  §  7.)     What 
constitute  a  part  of  an  assemblage  a  question  for  the  jury. — Adair  1 
134  Ala.  183  (32  So.  326).     A  meeting  of  persons  solely  for  the  pu 
instruction  as  to  how  to  sing  religious  songs,  does  not  necessarily  c< 
an  assemblage  of  persons  met  for  religious  worship;  a  singing  schoo 
religious  worship. — Adair  v.  State,  134  Ala.  183  (32  So.  326).    Though 
be  exceedingly   reprehensible   and  highly  indecent,  and  committed  i 
place  of  worship,  it  may  not  disturb  the  assemblage,  and  if  not  it 
support  a  conviction. — Cox  v.  State,  136  Ala.  94   (34  So.  168).     T3 
several  necessary  ingredients  in  this  offense;  disturbance  must  be 
and  indecent  behavior,  or  by  profane  or  abusive  language;  the  fen 
turbed  must  be  in  public  assembly;  they  must  have  met  for  the  pu: 
instruction,   improvement   or   recreation;    if   any   one   of   the    ingredi 
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tie  offense  ia  not  complete. — Smith  v.  State,  63  Ala,  55*  Act  causing 
u  must  be  willful  or  intentional;  not  sufficient  if  done  recklesslv  or 
— Harrison's  case,  37  Ala.  154;  Brown's  case,  46  Ala*  175;  Lan 
iser  53  Ala,  39S*  Natural  tendency  of  act  must  be  to  disturb  some, 
e,  of  tbe  worshipers. — Lancaster's  case,  53  Ala,  393.  Sufficient  if 
a  made  while  people  assembling  or  dispersing*— Kinney 's  case,  3S 
Lancaster's  case,  supra.  Evidence  of  previous  bad  character  as 
of  public  worship  not  admissible  by  state,  except  in  rebuttal  of 
acter. — Harrison's  case,  37  Ala,  154;  Brown's  caaer  46  Ala.  175. 
that  others  disturbed  congregation ,  without  objection  by  the  mem- 
misaible, — Harrison's  case,  supra,  Permission  to  speak  no  excuse 
t  and  insulting  discourse,  though  not  called  to  order.— Lancaster *s 
la.  39S*  Declarations  of  defendant  while  going  to  church,  *'I  am 
tay  till  I  get  satisfaction,"  admissible. — Price's  case,  107  Ala*  161 
SO)*  Charge  requesting  acquittal  if  defendant  did  what  he,  did 
or  recklessly — thft  is,  carelessly — is  properly  refused. — Johnson's 
la.  82  (0  So.  53d)  (explaining  Harrison's  case,  37  Ala*  154)*  Wit 
t  testify  that  he  was  disturbed — he  must  state  the  facts, — Morrii's 
la*  457  (4  So*  628).  Every  sect  or  denomination  of  religionists  is 
r  of  its  own  doctrinal  tenets— questions  of  orthodoxy  or  heterodoxy 
iecided  by  tbe  church  judicatories,  without  appeal  to  civil  courts, — 
ijority  faction  of  a  church  are  not  guilty  of  disturbing  religious 
f  remonstrating  against  conduct  of  minority  faction  about  church 
— lb.  Wearing  a  false  mustache  in  church  which  causes  laughter 
irt  a  conviction. — Williams's  case.  83  Ala.  63  (3  So.  743).  The 
m  of  intentional  or  willful  disturbance  may  be  rebutted  by  lawful 
t  not  by  proof  of  a  secret  intention* — lb*  A  conviction  may  be 
of  that  defendant  willfully  and  intentionally  engaged  in  a  tight  — 
i  ease,  82  Ala.  g48  (2  So.  478).  Purpose  or  intent  to  disturb  is  not 
but  the  doing  of  an  act,  the  natural  consequence  of  which  is  to 
id  which  does  disturb,  is  sufficient.— -Salter's  case,  99  Ala,  207  (IB 
Nullifying  and  limiting  Harrison's  case,  37  Ala.  154. 

(4655)  (4034)  Distttrbing  people  met  for  school  pnr~ 
r  holiday, — Any  person  who  willfully  disturbs  any 
rr  other  assemblage  of  people,  met  for  any  lawful  pur 
for  amusement  or  recreation  on  a  holiday  for  a  school, 
i  conviction,  be  fined  not  less  than  five  nor  more  than 
lars. 

17,  1879,    p,    144,  |  82,) 


CROSS    REFERENCES. 


[NO  FEMALES,  RELIGIOUS  WOBSHIP,  AND  SCHOOL  AS- 

LIES   (Criminal  Code)    . ., * , 6767-676£> 

S,  CHANCERY  (Civil  Code)    , 3042^305] 

AND  ALIMONY  (Civil  Code) . . ,3793-3311 

i  OFFENSES  CONCERNING  (Criminal  rode)    . 7504 

TTARY  EVIDENCE  (Civil  Code)    3965-1006*  405S,  40*15 

ril  Code)    , £833-2838 

Eninal  Code)    .  ,  . , 6235,  62;,B 

P    ANIMALS,    OFFENSES    CONCERNING    (Criminal   Code) 

<;^fM)242 

0  RELATIONS  (Civil  Code)    4337-4481,  448ti-4Sn4.  4877-4S91 

IB  {Political  Code) 23*1 
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DOWER— DRUNKENNESS— DUCES  TECUM. 


DOWER  (Civil  Code)    

DRAWBRIDGE  (Civil  Code)    

DRUGGISTS  AND  PHARMACISTS  (Criminal  Code)    7549- 

DRUNKARDS,  ESTATE  OP  (Civil  Code)    


CHAPTER  205. 

DRUNKENNESS.     <5770. 

• 

6770.  (4656)  (4035)  Appearing  in  public  or  at  prh 
dence  while  drunk  or  intoxicated. — Any  person  wh 
intoxicated  or  drunk,  appears  in  any  public  place  wi 
or  more  persons  are  present,  or  at  or  within  the  cur 
any  private  residence,  not  his  own,  where  one  or  more 
are  present,  and  manifests  a  drunken  condition  by  b< 
or  indecent  conduct,  or  loud  and  prQfane  discourse, 
conviction,  be  fined  not  less  than  five  nor  more  than 
dred  dollars,  to  be  paid  in  money  only.    (Form  46.) 

Origin  of  statute. — Toulmin's  Digest,  p.  218,  §  5.  (Feb.  17,  18 
Feb.  28,  1889,  p.  92.)  A  person  cannot  be  said  to*  be  intoxicate 
when  his  potations  do  not  affect,  disturb,  or  interfere  with  his 
physical  faculties. — Roden  v.  State,  136  Ala.  89  (34  So.  351).  Se< 
Co.  v.  Jones,  94  Ala.  434  (10  So.  530);  Wadsworth  v.  Dunnam,  9 
(13  So.  597);  State  v.  Savage,  89  Ala.  1  (7  So.  7,  183);  State  v.  Bo 
Ala.  482  (20  So.  30).  "Rude  or  indecent  behavior'*  defined. — Rec 
m  Ala.  33  (11  So.  296). 


CROSS    REFERENCES. 


DRUNKENNE88    (Civil  Code)    

(Criminal  Code)    6770, 

DUCES  TECUM  (Civil  Code)    


k 


DUELING. 
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CHAPTER  206, 

DUELING,     0771 1  iTTV 


ilisLleng*  to  fight  duel. 


Sr.r-i  \t>y. 
6772*  Publishing      h mother      as      ■ 
cuwurd    for   not  fighting  or 
accepting  challenge  to  fight. 


.  (4657)  (3767)  (4104)  (3551)  (11)  Challenge  to  fight 
-Any  person  who  gives,  accepts,  or  knowingly  carries 
enge,  in  writing  or  otherwise,  to  fight  in  single  combat, 
nr  deadly  weapon,  either  in  or  out  of  this  state,  must  *•**■) 
kished,  on  conviction,  by  imprisonment  in  the  peniten 
'or  not  less  than  two  years  nor  more  than  ten  years. 
33  [27].) 

iy  of  statute, — Toulmin'a  Digest,  pp.  261-266.  (Aikin's  Digest,  pp. 
I  2;  Clay's  Digest,  p.  414,  §11.)  Ivey's  ease,  12  Ala,  27*5;  Ex  partr* 
I  Port.  293. 

.  (4658)  (3768)  (4105)  (3552)  (12)  Publishing  another 
ward  for  not  fighting  or  accepting  challenge  to  fight. — 
orson  who,  in  any  newspaper,  handbill*  or  other  adver- 
ttt,  written  or  printed,  publishes  or  proclaims  another 
as  a  coward,  or  uses  any  other  opprobrious  or  abusive 
«*e,  for  not  accepting  a  challenge  to  fight  a  duel,  or  for 
:hting  a  duel,  must  be  punished,  on  conviction,  by  a 
not  less  than  two  hundred  nor  more  than  five  hundred 
,  and  by  invprisoiiraent  in  the  county  jail,  or  hard  labor 
5  county,  for  not  less  than  six  nor  more  than  twelve 

n%»    m^at,  \>.   U&,  £  11;  Play's  Digest,  p.   4S5,   |52<) 


CROSS    REFERENCES. 


a  (Political  Code)   ■ U6T,  14T5 

(Criminal  God«) , .  ,0771,   6772,  TOSS 

TON*  (Political  Code)    .... ...  13+8-1358,  1678-1953 

ENT   (Civil  Cod/)   , , 3839-3359 
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ELECTIONS,  OFFENSES  CONCERNING. 
General  Elections,  Offenses  Concerning. 


CHAPTER  207. 


ELECTIONS,  OFFENSES  CONCERNING.  6773-^826. 


ARTICLE  1. 
ARTICLE  2. 
ARTICLE  3. 


General  Elections,  Offenses  Concerning.    6773-681 
Primary  Elections,  Offenses   Concerning.    681&-4B 
Elections  as  to  Changing  or  Removing  County  Si 
fenses  Concerning.    6826. 


ARTICLE  1. 


General  Elections,  Offenses  Concerning.    6773-6817 


Section. 

6773.  Failure  of  secretary  of  state 

to  certify  nominations. 

6774.  Falsely     making    or    fraudu- 

lently destroying  certificate 
of  nomination. 

6775.  Suppressing  nomination. 

6776.  Forging   inspector's  name   on 

ballot. 

6777.  Removing,    etc.,    booth,    con- 

venience, or  card  of  instruc- 
tion. 

6778.  Maying   false   declaration    as 

to  inability  to  prepare  bal- 
lot. 

6779.  Deceiving  elector  in  prepara- 

tion of  ballot. 

6780.  Disclosing  or  removing  ballot; 

interfering  with  or  influenc- 
ing elector;  remaining  in 
booth,  etc. 

6781.  Inspectors  refusing  to  appoint 

markers,  etc. 

6782.  Failure  of  sheriff  to  give  no- 

tice of  special  election. 

6783.  Failure  of  officer  to  serve  no- 

tices in  contests  of  elections. 

6784.  Failure    of    sheriff   to    notify 

judge  of  probate,  and  clerk 
of  special  election. 

6785.  Failure  of  sheriff  to  be  pres- 

ent and  keep  order  on  elec- 
tion day. 

6786.  Failure   to  deliver  votes  and 

poll  list  to  county  returing 
o  nicer. 

6787.  Failure  of  officers  to  perform 

duty  under  election  law. 

6788.  Illegal   voting   or    attempting 

to  vote. 


Section. 

6789.  Voting     without     re 

and  taking  oath. 

6790.  Bribing,  or- attempt] 

fluence  voter. 

6791.  Altering  or  changin] 

elector. 

6792.  Disturbing  elector  oi 

day. 

6793.  Becoming    in  toxica  t« 

voting  place  on  ele 

6794.  Disposing   oi    liquor 

tion  day  and  day  ] 

6795.  Unlawful  registratio 

6796.  False  statement  as  t 

quired. 

6797.  Probate    judge    mak 

registration   list,   j 

6798.  Disclosing   votes    bj 

ors,  penalty. 

6799.  Intoxicating  liquors 

during  election. 

6800.  Ballot  changed  by 

penalty. 

6801.  Penalty  for  failure  c 

officer. 

6802.  Excluding  or   receiv 

unlawfully. 

6803.  Penalty  of  inspecto 

lows  unlawful  vot< 

6804.  Employer     intimida 

ploye. 

6805.  Coercion  of  employ* 

porations. 

6806.  Unlawful  use  of  po 

6807.  Influencing  votes  ui 

buying   or   offerinj 
votes. 

6808.  Buying     registratioi 

cate. 
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i    Section. 


MYA 


Selling  votes  made  a  misde- 
meanor. 

Unking  false  stattitaont  on 
application  of  person  to  reg- 
ister;   penalty  for, 

E*robate  judge,  neglect  of 
duty,  penalty. 

Probate  judge,  failure  to  cer- 
tify candidacy  of  members 
of  appointing*board  of  man* 
agera  of  election. 


681S.  Probate  judge,  sheriff,  or 
clerk  serving  as  members  of 
appointing  board  of  election 
when  they  are  candidates. 

6814.  Penalty  of  manager  or  clerk 

failing  to  attend  elections. 

6815.  Comparing    ballot    with    poll 

HstT   penalty   for. 
6816*  Making  false  certificate  of  re 

suit  of  election,  penalty* 
6817.  Illegal    voting    at    municipal 

elections;   penalty  for. 


I  (4674)  Failure  of  secretary  of  state  to  certify  nomi* 
s. — Any  secretary  of  state  who  shall  willfully  fail  or 
to  certify  to  any  judge  of  probate  any  nomination  which 
pquired  by  law  to  certify  to  such  judge  of  probate,  shall 
Ity  of  a  felony,  and,  on  conviction,  must  be  imprisoned 
penitentiary  for  not  less  than  one  nor  more  than  five 


'S93tp,  837,  |  16.) 

L  (4675)  Falsely  making  or  fraudulently  destroying 
;ates  of  nomination, — Any  person  who  falsely  makes  or 
ik-atly  destroys  any  certificate  of  nomination,  or  any 
hereof,  or  files  any  certificate  of  nomination,  knowing 
aie,  or  any  part  thereof,  to  be  false,  shall  be  guilty  of  a 
i  and,  on  conviction,  must  be  imprisoned  in  the  peniten- 
lot  less  than  one  nor  more  than  five  years. 

.  St,  1893,  p.  837,  J170 

i  (4676)  Suppressing  nomination. — Any  person  who 
sses  any  nomination  which  has  been  duly  filed,  shall  be 
of  a  felony,  and,  on  conviction,  must  be  imprisoned  in 
nitentiary  not  less  than  one  nor  more  than  five  years, 

,  21,  1893,  p.  837,   i  17.) 

L    (4677)    Forging  inspector's  name  on  ballot— Any 

who  forges  or  falsely  writes  the  name  or  initials  of  any 
tor  of  elections  on  any  ballot,  shall  be  guilty  of  a  felony, 
ri  conviction,  must  be  imprisoned  in  the  penitentiary 
s  than  one  nor  more  than  five  years. 
.  (4678)  Removing,  etc.,  booth,  convenience,  or  card 
ruction, — Any  person  who,  during  or  before  an  election, 
ly  removes,  tears  down,  destroys,  or  defaces  any  booth 
partmenti  or  any  convenience  provided  for  the  purpose 
bling  electors  to  prepare  their  ballots,  or  any  card 
[  for  the  instruction  of  electors,  must,  on  conviction*  be 
ot  less  than  ten  nor  more  than  five  hundred  dollars. 

VI,    1893,  p.  837,  |270 
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6778.  (4679)  Making  false  declaration  as  to  inabili 
prepare  ballot. — Any  person  who  willfully  makes  to  tt 
spectors  of  election  a  false  declaratio»asserting  his  ina 
to  prepare  his  ballot  without  assistance,  must,  on  convi 
he  fined  not  less  than  fifty  nor  more  than  five  hundred  dc 

(Feb.  21,  1893,  p.  837,  §37.) 

6779.  (4680)   Deceiving  elector  in  preparation  of  bal 

Any  inspector,  or  marker,  or  helper,  or  assistant,  who  wil 
deceives  any  elector  in  preparing  his  ballot,  must,  on  cc 
tion,  be  imprisoned  in  the  penitentiary  not  less  than  on 
more  than*  five  years. 

(Feb.  21,  1893,  p.  837,  §  38.) 

6780.  (4682)  Disclosing  or  removing  ballot;  interf 
with  or  influencing  elector;  remaining  in  booth,  etc. — An; 

tor  who  takes  or  removes,  or  attempts  to  take  or  remove 
ballot  from  the  polling  place  before  the  close  of  the  pol 
any  person  who  interferes  with  any  elector,  when  insid 
polling  place,  or  when  marking  the  ballot,  or  unduly 
ences,  or  attempts  to  unduly  influence,  any  elector  in  the 
aration  of  his  ballot;  or  any  elector  who  remains  longer 
the  time  allowed  by  law  in  the  booth  or  compartment 
being  notified  his  time  has  expired,  must,  on  convictic 
fined  not  less  than  ten  nor  more  than  one  hundred  dollar 

(Feb.  21,  1893,  p.  837,  §  43.) 

6781.  (4684)  Inspector  refusing  to  appoint  markers, 
Any  inspector  of  election  who  willfully  fails  or  refus 
advise  any  elector,  entitled  thereto,  that  he  is  entitled 
assistant,  or  refuses  to  let  him  select  an  assistant  as  rec 
by  law,  must,  on  conviction,  be  fined  not  less  than  one  hu 
nor  more  than  five  hundred  dollars. 

(Feb.  18,  1895,  p.  676,  §  3.) 

6782.  (4685)  (4178)  (4279)  Failure  of  sheriff  to  give  i 
of  special  election. — Any  sheriff  who  fails  to  give  notic< 
special  election  ordered  by  the  governor,  as  required  ty 
is  guilty  of  a  misdemeanor. 

(Mar.  3, 1875,  p.  76,  §  13.) 

6783.  (4686)  (4179)  (4280)  Failure  of  officer  to  sen 
tices  in  contests  of  elections. — Any  sheriff  or  constable 
fails  to  give  the  notices  necessary  to  be  served  in  cases  o 
tested  elections,  within  the  time  and  in  the  mode  presc 
if  practicable  for  him  to  do  so,  must,  on  conviction,  be 
not  less  than  one  hundred  nor  more  than  five  hundred  d< 

(Mar.  3,  1875,  p.  76;  §  60.) 
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(4687)  (4180)  (4281)  Failure  of  sheriff  to  notify 
f  probate  and  clerk  of  special  election. — Any  sheriff 
Is  to  notify  the  judge  of  probate  and  clerk  of  the  circuit 
iat  any  special  election  is  ordered  by  the  governor,  as 
1  by  law,  must,  on  conviction,  be  fined  not  less  than  one 
1  nor  more  than  five  hundred  dollars. 

3,  1875,  p.  76,  §  14.) 

(4688)  (4181)  (4282)  Failure  of  sheriff  to  be  present 
ip  order  on  election  day. — Any  sheriff  or  deputy  who 
y  or  corruptly  fails  to  perform  any  duty  imposed  by 
412  (1633)  of  this  Code,  must,  on  conviction,  be  fined 

than  one  thousand  nor  more  than  five  thousand  dol- 
d  be  imprisoned  in  the  penitentiary  for  not  less  than 
•  more  than  five  years,  at  the  discretion  of  the  jury; 
>on  conviction,  the  office  of  such  sheriff  is  thereby 
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5,  1875,  p.  76,  §  $  95,  96.) 

(4689)  (4182)  (4283)   Failure  to  deliver  votes  and 
to  county  returning  officer.— Any  returning  officer  of 

cinct  who  fails  to  deliver  the  statement  of  votes  and 
to  the  returning  off  cer  of  the  county,  within  the  time 
1  by  law,  must,  on  conviction,  be  fined  not  less  than  one 
I  nor  more  than  five  hundred  dollars,  and  must  also 
isoned  in  the  county  jail  for  not  more  than  six  months. 

11,  1876,  p.  110,  reenacted  Jan.  31,  1877,  p.  119,  §  1.) 

(4690)  (4183)  (4284)  Failure  of  officers  to  perform 
ider  election  law. — If  any  inspector,  clerk,  or  other 
on  whom  any  duty  is  imposed  by  the  election  laws, 
f  neglects  to  perform  such  duty*,  or  is  guilty  of  any 

conduct  in  the  execution  of  the  same,  and  no  other 
aent  is  provided  for  such  neglect  or  conduct,  he  must, 
iction,  be  fined  not  less  than  one  hundred  nor  more  than 
usand  dollars;  but  no  person  shall  be  deemed  an  in- 

clerk,  or  officer,  within  the  meaning  of  this  section, 
i  first  shall  have  taken  an  oath  well  and  truly  to  dis- 
the  duties  of  such  office,  to  the  best  of  his  ability*  or 
>  shall  have  performed  some  of  the  duties  pertaining 
office.  The  failure  or  refusal  of  any  person  to  accept 
r  his  failure  or  refusal  to  discharge  and  perform  the 
f  such  office  at  any  time  after  his  appointment  thereto, 
or  to  his  taking  the  oath  of  such  office,  and  before  he 
ve  discharged  and  performed  any  of  the  duties  thereof, 
t,  in  either  event,  be  deemed  a  violation  of  this  section. 

59,  1876,  p.  111.) 
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6788.  (4692)  (4185)  (4289)  Illegal  voting  or  attemj 
vote. — Any  person  who  votes  more  than  once  at  any  < 
held  in  this  state,  or  deposits  more  than  one  ballot 
same  office,  as  his  vote  at  such  election,  or  knowingly  ai 
to  vote  when  he  is  not  entitled  to  do  so,  or  is  guilty 
kind  of  illegal  or  fraudulent  voting,  must,  on  convict 
imprisoned  in  the  penitentiary  for  not  less  than  two  nc 
than  five  years,  at  the  discretion  of  the  jury.    (Form  114 

(Clay's  Digest,  p.  436,  §5;  Mar.  3,  1875,  p.  76,  §38.)  Word  ". 
means  act  of  casting  and  receiving  ballots;  the  day  and  time  of 
Harris  v.  Tucker,  54  Ala.  205.  Elective  franchise;  nature  of. — Was 
case,  75  Ala.  582.  Disfranchisement  by  conviction  of  petit  larceny 
son's  case,  72  Ala.  187;  Washington 's  case,  75  Ala.  582.  Section  3,  art. 
constitution  of  1875  construed;  not  an  ex  post  facto  law,  or  bill  of  atl 
Tb.  582.  Domicile,  once  acquired,  not  lost  until  new  one  actually  gaii 
et  animo;  mere  intention  to  change,  without  actual  removal  with 
of  remaining,  does  not  cause  loss  of  domicile. — Hallett's  case,  8 
Must  be  knowledge  on  part  of  person  voting,  of  facts  which  disqus 
—Gordon's  case,  52  Ala.  308;  Carter's  case,  55  Ala.  181.  But  if  < 
recklessly,  or  carelessly,  when  the  facts  are  doubtful,  his  ignorance  n 
and  jury  will  determine  whether  he  acted  honestly  or  recklessly.— 
case,  52  Ala.  308.  Sufficiency  of  indictment. — Wilson's  case,  52  . 
Gordon '8  easel,  lb.  308;  Carter's  case,  55  Ala.  181.  Poll  list  best 
of  who  voted. — Wilson's  case,  52  Ala.  299;  Hunter's  case,  55  Ala.  7 
unless  certified  by  inspector,  is  not  competent  without  proof  of  com 
lb.  767.  Applies  to  elections  under  local  prohibition  laws. — Gandy'c 
Ala.  61  (2  So.  465).  No  excuse  that  party  had  forgotten  that  he 
victed,  or  was  advised  he  could  vote. — Gandy's  case,  82  Ala.  61  (2 
s.  <\,  86  Ala.  20  (5  So.  420). 

6789.  (4693)  (4186)  (4291)  Voting  without  regii 
and  taking  oath. — Any  person  voting  at  any  connty  < 
election  who  has  not  registered  and  taken  and  subscr 
the  registration  oath,  must,  on  conviction,  be  fined  i 
than  one  hundred  nor  more  than  one  thousand  doll 
imprisoned  in  the  county  jail,  or  sentenced  to  hard  la 
the  county  for  not  less  than  one  nor  more  than  six  mc 

(Mar.  3,  1875,  p.  76,  §  101.) 

6790.  (4694)  (4187)  (4292)  Bribing,  or  attempting'l 
enoe  voter. — Any  person  who,  by  bribery,  or  offering  t< 
or  by  any  other  corrupt  means  attempts  to  influer 
elector  in  giving  his  vote,  or  deter  him  from  giving  th 
or  to  disturb,  or  to  hinder  him  in  the  free  exercise  of  tl 
of  suffrage,  at  any  election,  must,  on  conviction,  be  fij 
less  than  fifty  nor  more  than  five  hundred  dollars. 

(Mar.  3,  1875,  p.  76,  $  §  36,  92.) 


6791.    (4695)  (4188)  (4293)   Altering  or  changing 
elector. — Any  person  who  fraudulently  alters  or  chan 
vote  of  any  elector,  by  which  such  elector  is  prevent* 
voting  as  he  intended,  must,  on  conviction,  be  fined  i 


ELECTIONS,  OFFENSES  CONCEEN1NG,  507 

General  Elections,  Off  en  sob  Concerning, 

than  one  hundred  nor  more  than  one  thousand  dollars,  and 
imprisoned  in  the  county  jail  for  not  less  than  thirty  days  nor 
more  than  six  months. 

(Mar.  ft,  1875,  p.  76,  §  93.) 

6792.  (4696)  (4189)  (4294)  Disturbing  elector  on  election 
day— Any  person  who,  on  election  day,  disturbs  or  prevents, 
or  attempts  to  prevent,  any  elector  from  freely  casting  his 
ballot,  must,  on  conviction,  be  fined  not  less  than  five  hundred 
nor  more  than  one  thousand  dollars,  and  also  sentenced  to  hard 
labor  for  the  county,  or  imprisoned  in  the  county  jail  for  not 
less  than  six  months  nor  more  than  one  year. 

{Mar,  3,1875^,  76,  g  97.) 

6793.  (4697)  (4190)  (283,4285)  Becoming  intoxicated  about 
voting  place  on  election  day. — Any  person  found  drunk  or 
intoxicated  at  or  about  any  polling  place  during  any  election 
day,  is  guilty  of  a  misdemeanor. 

(Mar.  3,  1375,  p,  76,  $  100.) 

6794.  (4698)  (4191)  (284,  4286)  Disposing  of  liquor  on  elec- 1*  * 
turn  day  and  day  preceding. — Any  person  who  sells  or  gives  |^pfl 
away,  delivers,  or  otherwise  disposes  of  any  vinous,  spirit-'*.*.*) 
nous,  or  malt  liquors  during  the  day  on  which  any  election  or 
primary  election,  state,  county,  or  municipal,  is  held  in  this 
state*  or  on  the  day  preceding,  must,  on  conviction,  be  fined 

not  less  than  fifty  nor  more  than  one  thousand  dollars,  and 
may  be  imprisoned  in  the  county  jail  or  sentenced  to  hard 
labor  for  not  more  than  six  months, 

(Mar.  t,  1S75,  p.  76,  f  99.) 

6795.  Unlawful  registration. — Any  person  who  registers  for  tJel  u 
mother,  or  who  knowingly  and  willfully  registers  or  procures  ■***■ 

registration  of  any  person  not  possessing  the  qualifications 
of  an  elector,  or  who  registers  more  than  once,  and  any  regis- 
trar who  enters  the  name  of  any  person  on  the  list  of  registered 

rs  without  such  person  having  made  application  in  person 
under  oath  on  a  form  provided  for  that  purpose,  or  who  know- 
wisly  renters  any  person  more  than  once,  or  who  knowingly 
enters  a  name  upon  the  registration  list  as  the  name  of  a  voter, 
without  any  one  of  that  name  applying  to  register,  shall  be 
wlty  of  a  felony,  and,  upon  conviction  thereof,  shall  be  im- 
prisoned in  the  penitentiary  for  not  less  than  one  nor  more 
*hmi  five  years. 

6796.  False  statement  as  to  oath  required. — Any  person  <vt  >. 
offering  to  register  who  willfully  makes  a  false  statement  in  JJ?^ 
ffcgard  to  the  matters  mentioned  in  section  ^22  of  this  Code, 


Oct.  9, 
1908,  p. 
488.  §  45. 
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or  any  of  them,  shall  be  guilty  of  perjury,  and,  upon 
tion  thereof,  shall  be  imprisoned  in  the  penitentiary 
less  than  one  nor  more  than  five  years. 

6797.  Probate  judge  making  false  registration  list;  j 
— Any  judge  of  probate  who  knowingly  puts  the  name 
person  on  the  list  of  registered  voters  who  is  not  reg 
or  puts  the  name  of  any  person  on  the  list  of  those  wl 
paid  all  poll  tax  due  furnished  inspectors,  who  has  n« 
paid  said  poll  tax  as  shown  by  list  furnished  by  tax  cc 
shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  r 
fined  not  less  than  one  hundred  dollars. 
ib.f*«i.  6798.  (4681)  Disclosing  votes  by  inspectors;  penalty 
inspector,  clerk,  or  other  person  who  discloses  how  any 
voted,  shall  be  guilty  of  a  misdemeanor,  and,  on  con 
shall  be  fined  not  less  than  one  hundred  dollars  nor  mo 
five  hundred  dollars,  and  may  be  also  sentenced  to  har 
for  the  county  for  not  more  than  six  months. 

(Feb.  21,  1893,  p.  837,  §  39.)  This  section  requires  court  to  absl 
inquiry  as  to  a  person  for  whom  a  vo^er  cast  his  billot,  unless  1 
waives  secrecy. — Black  v.  Pate,  130  Ala.  514   (30  So.  434). 

n,  6799.  Intoxicating  liquors  not  drunk  during  election 

inspector,  clerk,  watcher,  or  returning  offcer  who  drii 
intoxicating  liquors  while  any  election  is  being  held,  s 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  I 
not  less  than  fifty  dollars. 

6800.  Ballot  changed  by  inspector;  penalty. — Any  in 
who  alters  or  changes  the  ballot  of  a  voter,  or  who  sub 
a  ballot  for  the  one  offered  by  any  voter,  shall  be  guil 
misdemeanor,  and,  upon  conviction,  shall  be  imprisc 
the  penitentiary  for  not  less  than  one  nor  more  than  fiv< 

6801.  Penalty  for  failure  of  election  officer. — Any  offic 
without  lawful  excuse,  neglects,  fails,  or  refuses  to  j 
any  official  duty  prescribed  by  chapter  15  of  this  Cod 
be  guilty  of  a  misdemeanor  unless  otherwise  provide 
on  conviction,  shall  be  fined  not  less  than  fifty  dollars. 

6802.  Excluding  or  receiving  votes  unlawfully. — 1 
spector  of  election  who  shall  willfully  exclude  any  vo 
tendered  and  unchallenged,  knowing  that  the  person  < 
the  same  is  lawfully  entitled  to  vote  at  such  election, 
shall  willfully  receive  a  vote  from  any  person  who  hi 
duly  challenged  in  relation  to  his  right  to  vote  at  such  e 
without  exacting  from  such  person  such  oath  or  othe 
of  qualifications  as  is  required  by  law,  shall  be  guilty  oi 
demeanor,  and,  upon  conviction,  shall  be  fined  not  le 
one  hundred  dollars,  and  may  also  be  sentenced  to  har 
for  the  county  for  not  more  than  six  months. 


lb.,$J9. 
(T.r  c.) 


lb..  vS50. 
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6803.  Penalty  of  inspector  who  allows  unlawful  vote, — Any  i>ct.  *>. 
iogpectto  of  election  who  shall,  without  challenging  him,  per-  ™^ 
mil  any  person  to  vote,  knowing  that  he  is  not  a  qualified 
Sector,  shall  he  fined  not  less  than  one  hundred  dollars. 

6804*  Employer  intimidating  employe. — Any  employer  who  ib.,*Mi. 
attempts  by  coercion,  intimidation,  threats  to  discharge  or 
to  tamo  the  remuneration  of  an  employe,  to  influence  his  vote 
in  .my  election,  or  who  requires  or  demands  an  examination 
or  inspection  l>y  himself  or  another  of  an  employe's  ballot, 
>lmll  he  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall 
be  tiiied  not  less  than  five  hundred  dollars. 

6805.  Coercion  of  employes  of  corporations* — Any  officer,  il. 
01  agent  of  a  corporation,  or  other  person  with  authority  to 
discharge  employes,  who  shall  attempt  hy  coercion,  intimida 
tion,  threats  to  discharge  or#  to  lessen  his  remuneration  ol 
any  employe,  to  influence  his  vote  in  any  election,  or  who 
requires  or  demands  an  examination  or  inspection  by  himself 
or  another  of  any  employe's  ballot,  shall  he  guilty  of  a  mis- 
demeanor, and,  upon  conviction,  shall  he  fined  not  less  than 
6va  hundred  dollars. 

6806*  Unlawful  use  of  poll  list.— Any  election  officer  or  any  ib.,*^. 
other  person  who  makes  a  copy  of  the  poll  list  or  any  memo- 
randa therefrom,  or  list  of  the  persons  voting,  or  the  number 
of  their  ballots,  or  discloses  the  number  of  such  voter's  ballot, 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall 
be  fined  not  less, than  two  hundred  dollars. 

6807.  Influencing  votes  unlawfully;  buying*  or  offering  to^.**- 
buy  votes. — Any  person  who,  by  the  olTer  of  money  or  the  gift 

of  money,  or  by  the  gift  of  intoxicating  liquor  or  other  valu- 
able thing  to  any  qualified  elector  at  any  election,  or  by  the 
loan  of  money  to  such  elector  witlj  the  intent  that  the  same 
dkaH  not  be  repaid,  with  the  intent  to  influence  the  vote  of 
such  elector  at  such  election,  shall  be  guilty  of  a  misdemeanor, 
ami,  on  conviction,  shall  be  fined  not  less  than  fifty  nor  more 
five  hundred  dollars. 

6808.  Buying  registration   certificate. — Any   person   whon,^^ 
nr  o flora  to  buy  any  vote  of  any  qualified  elector  at  such 

firm  by  the  payment  or  the  promise  to  pay  the  same  at 
am  future  time,  or  hy  the  gift  of  intoxicating  liquors  or  other 
valuable  thing,  shall  he  deemed  guilty  of  a  misdemeanor,  and. 
on  conviction  thereof,  shall  he  fined  not  less  than  fifty  nor 
tows  than  one  hundred  dollars. 

6809.  Selling  votes  made  a  misdemeanor. — Any  qualified  u,,,*^ 
ftWCtor  at  any  election  who  takes  or  receives  any  money  or^*^' 
"Iter  valuable  thing,  upon  the  condition  that  the  same  shall 

iid  at  any  future  time,  in  exchange  for  the  vote  of  such 
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1903,  p. 
488,  $  7. 


ft*" 


VI 


510  ELECTIONS,  OFFENSES  CONCERNING. 

General  Elections,  Offenses  Concerning. 

elector  for  any  particular  candidate,  or  the  promise 
for  any  particular  candidate,  shall  be  guilty  of  a  misde 
and,  upon  conviction  thereof,  shall  be  fined  not  less  tt 
nor  more  than  five  hundred  dollars.  No  witness  shall  b 
cuted  for  any  offense  under  this  section  as  to  which  he 
before  the  grand  jury. 

6810.  Making  false  statement  on  application  of  pi 
register;  penalty  for. — Any  person  who,  upon  exam 
makes  any  willfully  false  statement  in  reference  to  an 
rial  matters  touching  the  qualification  of  any  applic 
registration,  shall  be  guilty  of  perjury,  and,  upon  coi 
thereof,  shall  be  imprisoned  in  the  penitentiary  for 
than  one  nor  more  than  five  years, 
ib.. ucb.       6811.    (4683)    Probate  judge,  neglect  of  duty,  pe: 
Any  judge  of  probate  or  other  ^officer  on  whom  the  di 
judge  of  probate  may  have  been  temporarily  devolvi 
willfully  and  knowingly  neglects,  fails,  or  refuses  to  ] 
any  of  the  duties  prescribed  in  chapter  15  of  this  Coc 
be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall 
not  less  than  one  hundred  dollars  unless  otherwise  p 
in  this  chapter. 

(Feb.  21,  1893,  p.  837,  5  45.) 

">..♦«.  6812.  Probate  judge,  failure  to  certify  candidacy  c 
bers  of  appointing  board  of  managers  of  election. — A 
bate  judge  who  shall  fail  to  certify  to  the  register  in  cl 
the  fact  of  the  candidacy  of  himself,  the  clerk  of  the 
court,  or  the  sheriff,  thus  rendering  them  ineligible  to  j 
members  of  the  appointing  board  of  election  managers 
manner  and  time  he  is  required  to  so  certify  such  fac 
the  election  laws  of  this  state,  shall  be  guilty  of  a 
meanor,  and,  upon  conviction,  shall  be  fined  not  less  th 
nor  more  than  one  hundred  dollars. 

ib.  6813.   Probate  judge,  sheriff  or  clerk  serving  as  n 

of  appointing  board  of  election  when  they  are  candi< 
Any  probate  judge,  sheriff,  or  circuit  clerk  who  shall ; 
member  of  the  appointing  board  of  elections  while  he  i 
didate  for  public  office,  shall  be  guilty  of  a  misdemean 
upon  conviction,  shall  be  fined  not  less  than  fifty  nc 
than  one  hundred  dollars. 

ib..  «  *h.  6814.  Penalty  of  manager  or  clerk  failing  to  attend  el 
— Any  manager  or  clerk  appointed  such  by  the  app 
board  who  shall  fail  to  attend  an  election  without  a 
excuse  shall,  on  conviction,  be  fined  not  more  than  one  1: 
dollars. 

n..$34t.  6815.  Comparing  ballot  with  poll  list,  penalty  foi 
person  who  compares  the  number  on  the  ballot  with  i 
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list  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall 
be  fined  not  less  than  one  hundred  dollars,  provided  this  shall 
not  apply  on  the  trial  of  any  contested  elections. 

Statutory  provision  requiring  "ballots  to  be  numbered  is  not  mandatory; 
may  be  counted,  though  not  numbered, — Montgomery  v.  Henry,  144  Ala.  629 
(3&  So.  507). 

6816.  Making  false  certificate  of  result  of  election,  penalty,  p*. » 
Any  inspector  who  makes  or  signs  a  false  copy  of  the  certificate  JJJJ1^ 
of  the  result,  or  any  returning  officer  who  fails  to  deliver  the 
envelope  and  certificate  as  delivered  to  him  to  the  probate 
judge  before  the  meeting  of  the  board  of  supervisors,  or  any 
judge  of  probate  who  fails  to  properly  preserve  the  same  for 
tie  rise  of  the  board  of  supervisors,  if  needed,  shall  be  guilty  of 
a  felony,  and  on  conviction,  shall  be  punished  by  imprisonment 
in  the  penitentiary  for  not  less  than  one  nor  more  than  five 
years, 

6811  Illegal  voting  at  municipal  elections;   penalty  for. —  *««  n 
Any  person  who  falsely  impersonates  another  and  thereby  or  JJJ57,  * 
otherwise  fraudulently  casts  a  vote  to  which  he  is  not  entitled, 
or  having  voted  at  such  municipal  election  votes  a  second  time, 
whether  in  the  same  ward  or  another,  or  having  once  obtained 
registration  in  any  ward,  shall  cause  himself  to  be  registered  a 
second  time,  or  attempts  to  obtain  a  Second  registration,  whether 
in  the  dame  or  another  name,  or  whether  in  the  same  or  another 
ward,  or  shall  aid  or  assist  another  not  so  entitled,  knowing 
him  not  to  be  so  entitled,  to  vote  or  to  obtain  registration  as  a, 
voter,  shall  be  guilty  of  a  felony,  and,  on  conviction  in  the  cir- 
cuit court,  or  court  of  like  jurisdiction,  of  the  county,  shall  be 
punished  by  imprisonment  in  the  penitentiary  for  a  period  of 
not  less  than  one  nor  more  than  two  vears. 


ARTICLE  2. 

PBUCABY   ElXCTIOIfa,  OfrFENHES  CONC£»RIK<*.      6818-0625. 
**CTT02f.  j    SECTrOtf. 

6818.  Drank  or  intoxicated  at  poll-  6822,  Penalty  for  opening  poll  list 

fog  place.  6823,  Expense  account  of  candidate 
$819.  Bribery    forbidden    and    pun-  must  be  made  and  filed. 

»hed.  6824.  Changing   or  altering  returns 
8820*  Fake    or    fraudulent    returns,  of    primary    elections,    pen 

penally  for.  alty  for. 

W2L  Officers  must  not  compare  poll  6825.  Penalty   for    failing   to    place 

Iht  with  ballot;  penalty  for.  candidate '^  n&mti  on  ballot. 

6818,  Drani  or  intoxicated  at  polling  place. — Any  petMttiMti, 
found  drank  or  intoxicated  about  any  polling  place  during  any  m8t ' 
primary  election*  shall  be  deemed  griilty  of  a  misdemeanor. 
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and,  upon  conviction  thereof,  shall  be  fined  not  less  than  ten 
nor  more  than  one  hundred  dollars,  or  sentenced  to  hard  labor 
for  not  less  than  five  nor  more  than  ten  days,  and  he  shall  be 
arrested  by  the  sheriff  or  his  deputy,  or  marshal  or  chief  of 
police,  and  dealt  with  as  prescribed  in  section  529  of  this  Code. 
6819.   Bribery  forbidden  and  punished — Any  person  who 

JJSVis  #ives  or  pays,  or  who  offers  to  give  or  pay  any  qualified  elector 
any  money  or  other  valuable  thing,  in  exchange  for  the  vote  of 
such  elector  for  any  particular  candidate,  or  the  promise  to 
vote  for  any  particular  candidate,  shall  be  guilty  of  a  misde- 
meanor and,  on  conviction  thereof,  shall  be  fined  not  less  than 
one  hunlred  nor  more  than  five  hundred  dollars,  payable  in 
lawful  money  of  the  United  States. 

MM**  6820.  False  or  fraudulent  returns,  penalty  for. — Any  person 
who  makes  a  false  or  fraudulent  return  of  the  result  of  any 
primary  election,  or  who  falsely  or  fraudulently  changes  the 
votes  or  ballots,  or  figures  or  results  of  any*  election,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof, 
must  be  fined  not  less  than  fifty  and  not  more  than  one  thou- 
sand dollars,  and  may  be  sentenced  to  hard  labor  for  a  term 
not  exceeding  twelve  months. 

it  u£>.  6821.  Officers  must  not  compare  poll  list  with  ballot;  penalty 
for. — Any  manager,  clerk,-  returningyofficer,  watcher  or  chair- 
man of  an  executive  committee  who  compares  the  number  on 
the'  poll  list  with  the  number  of  the  ballot  of  any  voter  for  the 
purpose  of  ascertaining  how  any  voter  voted  except  in  case  of 
contest,  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction, 
shall  be  fined  not  less  than  fifty  dollars. 

lk.^r  6822.  Penalty  for  opening  poll  list.— Any  person  who  opens 
any  envelope  containing  the  poll  list  of  any  voting  place,  ex- 
cept in  case  of  a  contest,  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  fined  not  less  than  fifty  dollars. 

6823.  Expense  account  of  candidate  must  be  made  and  filed 
—Any  candidate  for  any  office  elected  by  the  votes  of  more 
than  one  county  except  candidates  for  the  office  of  state  senate, 
shall  file  with  the  secretary  of  state,  and  every  candidate  for 
a  county  office  and  candidates  for  the  state  senate  shall  file 
with  the  judge  of  probate  of  the  county  or  counties  in  which 
said  election  is  held,  a  sworn  statement,  setting  out  and  item- 
izing the  expense  of  his  canvass  in  such  election  within  thirty 
days  after  such  election,  and  any  candidate  who  fails  to  so 
file  and  swear  to  such  statement  within  said  time,  shall  be 
ijuilty  of  a  misdemeanor,  and,  on  conviction,  must  be  fined  not 
less  than  one  hundred  nor  more  than  one  thousand  dollars. 

6824.  Changing  or  altering  returns  of  primary  elections, 
penalty  for. — Any  person  who  shall  change  or  in  any  wise 
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alter  the  returns  of  any  primary  election,  or  remove  the  copy 
of  the  returns  posted  at  any  polling  place  before  the  result  of 
the  election  is  announced  by  the  committee  or  governing 
authority,  shall  be  punished  in  the  same  form  and  manner  as 
provided  by  the  general  law  for  the  punishment  of  any  person 
who  changes  or  in  any  wise  alters  the  returns  of  the  regular 
state  elections. 

6825.  Penalty  for  failing  to  place  candidate's  name  on  bal-  (roo) 
lot— Any  officer  of  the  state  or  of  any  county  or  municipality 
whose  duty  it  is  by  law  to  prepare  and  have  printed  ballots 

for  any  election  authorized  by  law  to  be  held;  and  any  execu- 
tive officer  or  member  of  a  political  party  charged  with  the 
duty  of  preparing  and  having  printed  ballots  for  any  primary 
election  authorized  by  the  rules  and  regulations  of  said  politi- 
cal party  to  be  held,  who  shall  willfully  or  negligently  fail  to 
have  printed  on  said  ballots  as  required  by  law  or  the  rules 
and  regulations  of  the  political  party  holding  the  election,  the 
names  of  all  persons  entitled  to  be  printed  thereon,  and  all 
issues  entitled  to  be  printed  thereon  and  entitled  to  be  sub- 
mitted to  a  vote,  shall  be  guilty  of  a  misdemeanor,  and,  on 
conviction,  must  be  fined  not  more  than  one  thousand  dollars, 
and  may  be  sentenced  to  hard  labor  for  the  county  for  not 
more  than  one  year. 

AETICLE  3. 

Eucnoifs  as  to  Changing  ob  Removing  County  Seats  ;  Offenses  Concern- 
ing.   6826. 

6826.  Penalties  for  violation  of  article  9  of  chapter  11  of  this  m*.  s, 
Code.— Any  officer  or  persons  who  shall  willfully  or  corruptly  1808» p- 
fail  to  perform  any  duty  required  of  him  under  any  of  the 
provisions  of  article  9,  chapter  11,  of  this  Code;  or  who  shall 
fraudulently  alter  or  change  the  ballot  of  any  elector  after  it 

has  been  cast;  or  shall  make  any  false  or  fraudulent  count  of 
votes;  or  shall  place  in  the  receptacle  for  ballots  any  ballot 
not  actually  cast  by  an  elector;  or  shall  take  therefrom  any 
ballot  cast  by  an  elector,  with  the  intention  of  unlawfully 
changing  or  affecting  the  result  of  the  election;  or  shall  make 
any  false  poll  list,  or  any  false  count  of  the  ballots  or  any 
false  certificate  to  a  poll  list  or  to  the  result  of  the  count  of  the  ' 
ballots;  or  shall  wrongfully  open  the  returns  from  any  precinct 
or  ward;  or  shall  change,  secrete,  destroy,  or  mutilate  the 
returns  from  any  precinct  or  ward,  or  attempt  to  do  so;  or 
shall  prevent  or  attempt  to  prevent  any  such  return  from  being 
made  as  required  by  article  9,  chapter  11,  of  this  Code;  or  shall 
attempt  to  commit  any  fraudulent  act  in  connection  with  the 
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ordering  of  said  election,  or  the  holding  of  the  election,  or 
making  the  returns,  or  declaring  the  result  thereof;  and  any 
person  who  votes  more  than  once,  or  deposits  more  than  one 
ballot  as  his  vote  at  such  election,  or  knowingly  attempts  to 
vote  when  he  knows  he  is  not  entitled  to  vote;  and  any  person 
who,  by  bribery,  or  offering  to  bribe,  or  in  any  other  corrupt 
means  attempts  to  influence  any  elector  in  giving  his  vote,  or 
to  deter  him  in  giving  the  same,  or  to*  disturb,  or  to  hinder 
him  in  the  free  exercise  of  his  right  of  suffrage  at  said  elec- 
tion, must,  in  every  such  case,  on  conviction,  be  imprisoned 
in  the  penitentiary  for  not  less  than  two  nor  more  than  five 
years.  . 
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CHAPTER  208. 

EMBALMING.    6827. 

oot.  6,  6827.  Embalming  without  license. — Any  person  who  shall 
2*  *•  practice  or  hold  himself  or  herself  out  as  practicing  the  science 
of  embalming,  without  a  license  or  certificate,  contrary  to  law, 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall 
be  sentenced  to  pay  a  fine  of  not  less  than  fifty  dollars  nor 
more  than  five  hundred  dollars  for  each  and  every  offense. 


CROSS   REFERENCES. 


BMBAT.MTKQ  (Political  Code)   538-  545 

"        (Criminal  Code)    6827 


EMBEZZLEMENT  AND  LIKE  OFFENSES. 


515 


CHAPTER  209. 

EMBEZZLEMENT  AND  LIKE  OFFENSES.    6828-6843. 


Section. 
682&  Embezzlement      by       officer, 
clerk,  agent,  servant,  or  ap- 
prentice. 

6829.  Unlawful   use   of   county    or 

municipal  money  or  funds. 

6830.  Embezzlement    or   fraudulent 

secretion  by  officer,  etc.,  of 
incorporated  bank. 

68SL  Embezzlement  or  fraudulent 
secretion  by  banker,  factor, 
attorney,  or  other  agent  or 
trustee,  assignee,  executor, 
administrator,  or  guardian. 

6892.  Embezzlement  by  common 
carrier. 

6883.  Embezzlement  by  county  su- 
perintendent of  education. 

6834.  Embezzlement  by  using  school 
money  for  other  than  school 
purposes. 

6886.  Embezzlement  by  state  treas- 


Sacnoir. 

urer,  or  person  employed  in 
his  office. 

6836.  Embezzlement  by  tax  col- 
lector in  failing  to  make  re- 
turns and  forward  tax 
money. 

6887.  Embezzlement  by  collector  of 
municipal  taxes. 

6838.  Embezzlement  by  public  offi- 

cers. 

6839.  Prima  facie  evidence  of  em- 

bezlement  by  tax  collector 
under  preceding  section. 

6840.  Failure    of    private    banker, 

broker,    etc.,    to    pay    over 
money  on  demand. 
Beceiving  embezzled  property. 

6842.  Conviction  of  receiver  before 

embezzler. 

6843.  Description  of  property  in  In- 

dictments. 


6841. 


6828.  (4659)  (3795)  (4377)  (3717)  (171)  Embezzlement  by 
officer,  clerk,  agent,  servant,  or  apprentice. — Any  officer,  agent, 
or  clerk  of  any  incorporated  company  or  municipal  corpora- 
tion, or  clerk,  agent,  servant,  or  apprentice  of  any  private 
person  or  persons,  who  embezzles  or  fraudulently  converts  to 
his  own  use,  or  to  the  use  of  another,  or  fraudulently  secretes 
with  intent  to  convert  to  his  own  use,  or  to  the  use  of  another, 
any  money  or  property  which  has  come  into  his  possession  by 
virtue  of  his  office  or  employment,  must  be  punished,  on  con- 
viction, as  if  he  had  stolen  it.    (Form  49  [40].) 

(Clay's  Digest,  p.  421,  §  31;  Not.  26,  1880,  p.  43.  This  section 
land  9  9  6830  (4660)  and  6831  (4661)  J  embraces  some  acts  which 
were  larceny  at  common  law,  as  well  as  acts  which  were  breaches 
of  trust — Insurance  Company  v.  Tunstall,  72  Ala.  142.  When  em- 
btsslement  under  this  section  a  felony  and  when  a  misdemeanor. — Washing- 
ton's case,  72  Ala.  272.  The  gist  of  this  offense.— lb.  276.  A  wrongful  con- 
Tsrsion  is  an  unauthorized  assumption  and  exercise  of  the  right  of  ownership 
over  goods  and  personal  chattels  belonging  to  another,  to  the  alteration  of 
their  condition,  or  the  exclusion  of  the  owner's  rights. — Noble's  case,  59  Ala. 
79.  If,  when  defendant  receives  money,  he  then  entertains  the  fraudulent 
purpose  of  converting  it,  it  will  be  larceny,  but  if  he  conceive  the  intent 
tfter  rightfully  receiving  it  as  the  agent  of  his  principal  and  thereafter 
eeaverts  it,  it  is  embetslement.— Bggleston  v.  State,  129  Ala.  80  (30  So.  582). 
It  is  immaterial  whether  the  conversion  is  made  to  the  individual  use  of  the 
defendant  or  to  the  use  of  the  firm  or  partnership  of  which  he  is  a  member; 
it  is  not  necessary  that  the  defendant  should  be  the  sole  agent  of  the  prin- 
cipal; it  may  be  sufficient  that  the  partnership  of  which  he  is  a  member  is 
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the  agent,  if  he  did  the  conversion. — Carr  v.  State,  104  Ala.  43  (16  So.  155). 
If  there  be  no  evidence  tending  to  show  that  defendant  received  property 
which  he  could  possibly  convert  or  embezzle,  he  cannot  be  convicted. — Grider 
v.  State,  133  Ala.  188  (32  So.  254).  Charge  of  embezzling  "money  to  about 
the  amount  of  $210"  may  be  sufficient;  it  need  not  describe  the  character 
or  state  the  amount  definitely. — Walker  v.  State,  117  Ala.  42  (23  So.  149). 
When  the  question  of  fraudulent  intent  at  the  time  of  the  appropriation  is 
a  question  for  the  jury.— Walker  v.  State,  117  Ala.  42  (23  So.  149).  A  bailee 
with  a  special  interest  in  property  may  embezzle  it. — Bggleston  v.  State,  129 
Ala.  80  (30  So.  582).  Where  a  defendant  received  a  twenty-dollar  gold 
piece  for  the  purpose  of  changing  it,  and  returns  change  for  one  dollar  only, 
claiming  that  it  was  a  dollar  and  not  a  twenty-dollar  coin  handed  him,  he 
may  be  guilty  of  embezzlement  or  larceny. — Eggleston  v.  State,  129  Ala.  80 
(30  So.  582).  The  fraudulent  conversion  or  appropriation  must  occur  within 
the  jurisdiction  in  which  the  prosecution  is  begun. — Henderson  v.  State,  129 
Ala.  104  (29  So.  799).  Jurisdiction  or  venue  as  to  embezzlement.  A  mere 
failure  of  agent  to  return  the  money  or  property  does  not  per  se  make  him 
guilty  of  embezzlement. — Henderson  v.  State,  129  Ala.  104  (29  So.  799). 
For  an  agent  or  clerk  to  convert  pr  fraudulently  secrete  with  intent  to  con- 
vert property  which  came  to  his  possession  by  virtue  of  the  employment, 
is  embezzlement. — Iron  Age  Pub.  Go.  v.  Crudup,  85  Ala.  519  (5  So.  332). 
Embezzlement  by  depot  station  agent  of  railroad  company. — Willis  v.  State, 
134  Ala.  429  (33  So.  226).  Effect  of  many  acts  of  conversion  at  different 
times  or  continuous  acts  of  wrongful  conversion  during  stated  period. — Willis 
v.  State,  134  Ala.  429  (33  So.  226).  When  prosecution  compelled  to  elect  as 
to  one  of  several  counts  or  several  acts.  The  body  of  the  crime  may  consist 
of  many  acts  done  by  virtue  of  confidential  relations. — Willis  v.  State,  134 
Ala.  429  (33  So.  226).  Who  is  an  agent  within  the  meaning  of  the  statute.— 
Hinderer's  case,  38  Ala.  415;  Pullen's  case,  78  Ala.  31.  Wife  may  be  agent 
without  husband's  consent. — lb.  Statute  not  intended  to  convert  common 
law  larceny  into  embezzlement. — Holbrookes  case,  107  Ala.  154  (18  So.  129); 
Washington's  case,  106  Ala.  58  (17  So.  546).  Person  having  bare  custody  of 
goods  of  another  may  commit  larceny  of  them. — lb.  Mail-rider  not  the  agent 
of  sender  of  letter. — Brewer's  case,  83  Ala.  113  (3  So.  816).  Nontransfer- 
able labor  tickets  or  checks  not  subject  of  embezzlement  by  payee. — St 
Glair's  case,  100  Ala.  61  (14  So.  544).  Animus  furandi  necessary. — Morris- 
ette's  case,  77  Ala.  71;  Morningstar  's  case,  55  Ala.  148.  Three  things  must 
coexist:  (1)  Accused  must  be  agent;  (2)  property  must  come  into  his  hands 
by  reason  of  agency;  (3)  he  must  have  converted  or  secreted  with  intent 
to  convert. — Pullam's  case,  78  Ala.  31.  Evidence. — Lowenthal's  case,  32 
Ala.  589;  Washington's  case,  72  Ala.  272.  Proof  of  failure  to  account  for 
funds  similarly  received.— Lang's  case,  97  Ala.  41  (12  So.  183);  Stanley's 
case,  88  Ala.  154  (7  So.  273).  Proof  that  defendant  procured  cotton  receipt 
to  be  issued  in  his  son's  name,  which  he  afterwards  delivered  to  the  owner, 
will  not  support  conviction. — Penney 's  case,  88  Ala.  105  (7  So.  50).  Indict- 
ment should  allege  defendant  to  be  agent,  or  servant,  etc.,  of  named  prin- 
cipal; and  it  is  well,  though  not  necessary,  to  allege  ownership  of  property. — 
Washington's  case,  72  Ala.  272.  May  be  joined  with  larceny  in  separate 
count. — May's  case,  30  Ala.  32;  Butler's  case,  91  Ala.  87  (9  So.  191).  Elec- 
tion in  such  case  not  required  unless  it  appears  that  the  different  counts  are 
founded  on  separate  transactions. — Butler's  case,  supra;  May's  case,  supra. 
Sufficiency  of  description  of  articles  embezzled. — lb.  (Money);  Gady's  case, 
83  Ala.  51  (3  So.  429);  Huffman's  case,  89  Ala.  33  (8  So.  28).  Code  form 
sufficient.— May's  case,  30  Ala.  32;  Lowenthal's  case,  32  Ala.  589;  Lang's 
case,  97  Ala.  41  (12  So.  183). 


0^  ^         6829.  Unlawful  use  of  county  or  municipal  money  or  funds. 

loos,  p.     — Any  officer  of  any  county  or  municipality  who  shall  use, 

Mdl*1   direct,  order,  or  vote  for  the  use  of  any  public  money  collected 

for  any  special  public  purpose  in  any  way  other  than  for  the 
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purpose  or  purposes  for  which  such  money  was  collected,  or 
who  shall  use,  direct,  order,  or  vote  for  the  use  of  the  proceeds 
of  any  comity  or  municipal  bonds  sold  for  any  purpose  other 
than  the  nse  for  which  said  bonds  were  sold,  shall  be  guilty 
of  a  misdemeanor,  and,  upon  conviction,  shall  be  fined  not  less 
than  double  the  amount  of  the  money  used,  and  may  be  im- 
prisoned in  the  county  jail  for  six  months  at  the  discretion 
of  the  court. 

6830.  (4660)  (3796)  (4383)  (3719)  (173)  Embezzlement  or 
fraudulent  secretion  by  officer,  etc.,  of  incorporated  bank. — 
Any  officer,  agent,  clerk,  or  servant  of  any  bank  incorporated 
under  any  law  of  this  state,  who  embezzles  or  fraudulently 
converts  to  his  own  use,  or  fraudulently  secretes  with  intent 
to  convert  to  his  own  use,  any  money,  property,  or  effects 
belonging  to  or  in  the  possession  of  such  bank,  or  deposited 
therein,  must  be  punished,  on  conviction,  as  if  he  had  stolen 
it.    (Form  49  [40].) 

(Clay's  Digest,  p.  421,  5  33.)  Indictment  charging  that  defendant  did 
embezzle  or  fraudulently  convert  is  equivalent  to  charging  that  he  embezzled 
or  fraudulently  converted.— Bell  v.  State,  139  Ala.  124  (35  So.  1021).  Indict- 
nsnt  alleging  the  embezzlement  of  money  is  not  sustained  on  proof  of  con- 
version of  a  check. — Carr's  case,  104  Ala.  43  (16  So.  155).  Indictment  under 
Code  form,  for  embezzlement  of  deposits  of  a  bank,  is  sufficient  to  authorize 
conviction  for  the  conversion  of  money  of  the  bank,  or  on  deposit  therein, 
whether  general  or  special,  and  the  owner  need  not  be  averred. — Reeves's 
ease,  95  Ala.  31  (11  So.  158).  The  possession  and  control  of  accused  need 
not  be  exclusive  of  other  officers  of  the  bank,  and  it  is  immaterial  whether 
bis  acts  are  open  or  secret. — lb.  If  converted  under  guise  of  fraudulent 
loan,  with  consent  of  other  officers  of  bank,  it  would  be  no  defense. — lb.  It 
is  permissible  to  show  other  fraudulent  transactions  of  the  bank  than  the  one 
on  trial,  of  which  the  defendant  must  have  had  knowledge. — lb.  See  note 
to  preceding  section. 

6831.  (4661)  (3797)  (4384)  (3720)  (174)  Embealement  or  Amended, 
fraudulent  secretion  by  banker,  factor,  attorney,  or  other  agent  f^-  * 
or  trustees,  assignee,  executor,  administrator,  or  guardian. — 
Any  private  banker,  commission  merchant,  factor,  broker,  at- 
torney, bailee,  or  other  agent,  or  any  trustee,  assignee,  execu- 
tor, administrator,  or  guardian  who  embezzles  or  fraudulently 
converts  to  his  own  use  any  money,  property,  or  effects  de- 
posited with  him,  or  which  may  have  come  into  his  possession 
by  virtue  of  any  bailment  for  any  purpose,  or  the  proceeds  of 
any  property  sold  by  him  for  another,  or  any  money,  property, 
or  effects  which  may  have  come  into  his  posesssion  by  virtue 
of  any  appointment  by  any  court,  mnst  be  punished,  on  con- 
viction, as  if  he  had  stolen  it. 

(Clay's  Digest,  p.  483,  5  45;  Jan.  30,  1867,  p.  302;  Feb.  28,  1889,  p.  68.) 
Tb«  word  "agent"  is  used  in  its  popular  sense;  it  implies  delegated  author- 
ity; does  not  include  a  naked  bailee. — Pullam  v.  State,  78  Ala.  31.  A  defend- 
ant indicted  under  5  6828  (4659)  cannot  be  convicted  under  §  6830  (4660), 
■or  vice  versa;  the  one  does  not  include  the  other;  a  man  who  converts  funds 
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deposited  with  his  wife  may  be  guilty  of  larceny  and  not  of  embezzlement.— 
Pullam  y.  State,  78  Ala.  31.  See  note  to  9  6828  (4659).  This  section  applies 
only  to  bailments  in  which  the  parties  stand  to  each  other  in  a  fiduciary 
relation,  the  bailee  having  the  possession  wholly  and  exclusively  for  the 
benefit  of  the  bailor,  and  not  against  hirer  of  domestic  animal,  who  sella 
animal  during  term  of 'bailment. — Watson's  case,  70  Ala.  13  (cored  by 
amendment).  Defendant  having  received  a  horse  to  keep  till  it  got  well, 
is  guilty  of  embezzlement  if  he  sells  horse  without  owner's  consent. — Butler '• 
case,  91  Ala.  87  (9  So.  191).  Where  bailor  and  bailee  Jointly  interested  in 
property  not  within  the  statute.— Lang's  case,  97  Ala.  41  (12  So.  183)  (cured 
by  amendment).  Allegation  that  defendant  was  a  private  banker  sustained 
by  proof  that  he  was  a  member  of  partnership  doing  private  banking  busi- 
ness.— Carr's  case,  104  Ala.  43  (16  So.  155). 

6832.  (4662)  (3798)  (4379)  (3718)  (172)  Embezzlement  by 
common  carrier. — Any  common  carrier  or  other  person,  to 
whom  any  money  or  property  has  been  delivered  to  be  carried 
for  hire,  and  who  embezzles  or  fraudulently  converts  to  his 
own  use,  or  fraudulently  secretes  with  intent  to  convert  to 
his  own  use,  such  money  or  property,  or  any  part  thereof,  must 
be  punished,  on  conviction,  as  if  he  had  stolen  it. 

(Clay's  Digest,  p.  421,  5  32.) 

6833.  (4663)  (3799)  (4381)  Embezzlement  by  county  super- 
intendent of  education. — Any  county  superintendent  of  educa- 
tion to  whom  any  money  or  property  has  been  delivered  as 
county  superintendent  of  education,  who  embezzles  or  fraud- 
ulently converts  to  his'  own  use  such  money  or  property,  or 
any  part  thereof,  must  be  punished,  on  conviction,  as  if  he 
had  stolen  it,  and  shall  forfeit  his  office. 

(Feb.  7,  1879,  p.  140;  Jan.  23,  1875,  p.  242.) 

6834.  (4664)  (3800)  (4382)  Embezzlement  by  using  school 
money  for  other  than  school  purposes. — Any  person  into  whose 
hands,  or  under  whose  control,  any  of  the  public  school  money 
may  come,  who  uses  or  permits  the  use  of  the  same,  or  any 
part  thereof,  except  for  purposes  of  the  public  schools,  and  in 
accordance  with  the  law  regulating  the  public  schools,  and 
providing  for  the  disbursement  of  the  public  school  money,  is 
guilty  of  embezzlement,  and,  on  conviction,  must  be  punished 
as  if  he  had  stolen  it. 

(Feb.  7,  1879,  p.  140;  Feb.  8,  1877,  p.  199,  art.  8,  §  12.)  At  to  application 
of  school  funds,  see  Somerville  v.  Wood,  115  Ala.  534  (22  So.  476). 

6835.  (4665)  (3801)  (4261)  (3645)  (103)  Embezzlement  by 
state  treasurer,  or  person  employed  in  his  office. — If  the  state 
treasurer,  or  any  other  person  employed  in  his  office,  embez- 
zles, or  fraudulently  converts  to  his  own  use,  or  fraudulently 
secretes  with  intent  to  convert  to  his  own  use,  any  money, 
property,  or  effects  belonging  to  the  state,  and  which  has 
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come  to  his  possession  by  virtue  of  his  office  or  employment, 
he  must  be  punished,  on  conviction,  as  if  he  had  stolen  it. 

(Clay's  Digest,  p.  422,9  34.)    Noble's  ease,  59  Ala.  73. 

6836.  (4666)  (3802)  (4266)  Embezzlement  by  tax  collector 
in  failing  to  make  returns  and  forward  tax  money. — Any  tax 
collector  who  fails  to  make  returns  and  forward  the  tax  money 
in  his  hands,  from  time  to  time,  to  the  proper  authorities,  as 

.provided  by  law,  except  for  good  cause,  is  guilty  of  embezzle- 
ment of  public  funds,  and  is  liable,  on  conviction,  to  a  fine  of 
not  exceeding  ten  thousand  dollars,  and  imprisonment  in  the 
penitentiary  not  exceeding  two  years. 

(Mar.  6,  1876,  p.  43,  eh.  6,  $  8.)  Indictment  may  allege  defendant  em- 
bested  "about"  a  named  sum,  and  proof  not  required  of  precise  sum  alleged. 
— firitton's  ease,  77  Ala.  202.  Failure  to  make  monthly  reports  of  collections, 
u  required  by  law,  is  a  felony,  irrespective  of  amounts  of  default;  though 
kilore  to  make  final  report  and  settlement  is  a  misdemeanor. — lb.  The  officer 
is  not  criminally  liable  for  the  acts  of  his  deputy  or  agent.— lb.  Officer's 
itnb-book  and  abstract-book  of  his  office  admissible  against  him.— lb.  Judg- 
ment in  civil  case  against  officer  and  his  bondsmen  not  admissible  against 
Mm  in  criminal  prosecution. — lb. 

6837.  (4667)  (3804)  Embezzlement  by  collector  of  munici- 
pal taxes. — Any  officer  or  person  charged  with  the  collection 
of  taxes,  general  or  special,  for  any  city,  town,  or  municipal 
corporation,  who  embezzles,  or  fraudulently  converts  to  his 
own  use,  or  fraudulently  secretes  with  intent  to  convert  to  his 
own  use,  such  taxes,  or  any  portion  thereof,  must,  on  convic- 
tion, be  punished  as  if  he  had  stolen  the  same. 

(Feb.  12, 1879,  p.  179.) 

8838.  (4668)  (3803,  3805)  (4275,  4389)  (3724)  Embezzle- 
ment by  public  officers. — Any  probate  judge,  clerk  of  a  court 
of  record,  register  in  chancery,  sheriff,  coroner,  tax  collector, 
county  treasurer,  trustee  of  public  schools,  notary  public,  jus- 
tice of  the  peace,  constable,  or  other  public  officer,  who  know- 
ingly converts  to  his  own  use,  or  permits  another  to  use  any 
of  the  revenue  of  the  state,  or  of  any  county  thereof,  or  any 
money  paid  into  his  office,  or  received  by  him  in  his  official 
capacity,  is  liable  to  indictment,  and,  on  conviction,  must  be 
punished  as  if  he  had  stolen  it. 

(Dec  7,  1866,  p.  81,  9  3;  Mar.  6,  1876,  p.  43,  ch.  10,  §  2;  Jan.  13,  1877,  p. 
105.)  Probata  judge  who  becomes  a  defaulter  as  to  money  received  by  virtue 
of  Ms  office  may  be  guilty  of  embezzlement. — Randolph  v.  Brown,  115  Ala. 
•H  (22  8o.  524);  Vincent  v.  State,  74  Ala.  274.  Liability  of  register  and 
fc»  bondsmen  for  deposit  of  funds  in  bank. — Mitchell  v.  Bice,  132  Ala.  120 
(31  So.  498).  There  must  be  a  conversion  of  revenue  to  support  a  conviction 
voder  this  statute;  other  funds  is  not  sufficient;  a  conviction  or  acquittal 
under  one  statute  a  bar  to  another  prosecution  for  conversion  of  same  funds. 
--Monroe  v.  State,  111  Ala.  15  (20  So.  634).  The  minute  entry  of  commis- 
•'  court  of  settlement  betweeen  court  and  county  treasury,  is  admissible 
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against  treasurer  on  charge  of  embezzlement. — Monroe's  case*,  111  Ala.  15 
(20  So.  634).  When  one  prosecution  bar  to  another  prosecution  for  the  time 
fund. — lb.  A  probate  judge  has  no  authority  to  make  general  deposits  of 
public  funds  in  a  bank. — Alston's  case,  92  Ala.  124  (9  So.  732).  The  effect 
of  the  statutes  is  to  make  the  officers  themselves  the  sole  custodians  of  the 
public  funds,  and  to  prohibit  them  from  allowing  another  to  use  such  funds. 
— lb.  If  an  officer,  having  exercised*  the  highest  degree  of  care,  is  robbed 
of  the  specific  money  of  the  state,  he  and  his  bondsmen  are  not  liable  there- 
for; but  if  he  had  exchanged  the  state's  money  for  other,  the  rule  would  be 
different. — lb.;  Houston's  case,  78  Ala.  576.  Punishment. — Herrington's  case, 
87  Ala.  1  (5  So.  831).  Bight  to  deposit.— Alston 's  case,  92  Ala.  124  (9  So. 
732).    Mingling  state  or  county  funds  with  others  wrongful — lb. 

6839.  (4669)  (3806)  Prima  facie  evidence  of  embezzlement 
by  tax  collector  under  preceding  section. — The  failure  of  any 
tax  collector  to  pay  over  or  produce  any  money  collected  by 

,  him,  either  as  state  or  county  taxes,  after  demand  by  the  state 

or  county  treasurer,  shall  be  prima  facie  evidence  against  such 
tax  collector  of  embezzlement  by  him. 

(Feb.  17,  1885,  p.  48,  9  76.) 

6840.  (4670)  (3707)  (4387)  (3723)  (177)  Failure  of  private 
banker,  broker,  etc.,  to  pay  over  money  on  demand.— Any  pri- 
vate banker,  commission  merchant,  factor,  broker,  attorney, 
superintendent,  general  manager,  or  managing  agent  of  any 
corporation,  or  other  agent,  who  sells  or  disposes  of  property 
for  another,  and  refuses,  for  three  days  after  demand  made 
by  the  person  entitled  to  the  same,  his  agent,  or  attorney,  to 
pay  the  amount  to  which  such  person  is  entitled,  must,  on  con- 
viction, be  fined  not  more  than  one  thousand  dollars,  and  may 
also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county  for  not  more  than  six  months. 

6841.  (4671)  (3808)  (4385)  (3721)  (175)  Receiving  embez- 
zled property. — Any  person  who  buys  or  receives  property, 
knowing  that  it  has  been  embezzled  or  fraudulently  converted, 
or  fraudulently  secreted  with  intent  to  prevent  the  recovery 
thereof,  or  to  defraud  the  rightful  owner,  must  be  punished, 
on  conviction,  as  if  he  had  stolen  it. 

(Clay's  Digest,  p.  422,  5  36.) 

6842.  (4672)  (3809)  (4386)  (3922)  (176)  Conviction  of 
receiver  before  embezzler.— An  offender  may  be  tried  and 
convicted  under  the  preceding  section,  although  the  person 
who  embezzled  the  property  has  not  been  tried  and  convicted. 

6843.  (4673)  (3810)  (4811)  (4137)  (587)  Description  of 
property  in  indictments. — In  an  indictment  for  embezzlement 
or  other  offense  under  this  chapter,  it  is  sufficient  to  describe 
the  property  in  general  terms,  as  " money,1 '  "bank  notes/ ' 
" checks,1 '  " bills  of  exchange,'1  or  other  evidence  of  debt,  of 
or  about  a  certain  amount.    (Form  49  [40].) 

(Clay '8  Digest,  p.  422,  §  35.)  Defendant  may  show  that  funds  alleged  to 
be  embezzled  were  applied  to  discharge  obligations  due  from  the  principal. — 
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Walker  v.  State,  117  Ala.  42  (23  So.  149).  Indictment  need  not  describe  the 
character,  kind,  or  define  amount  of  money  alleged  to  have  been  embezzled. — 
Walker  v.  State,  117  Ala.  42  (23  So.  149).  Offense  can  be  committed  only 
by  the  conversion,  of  money  which  officer  collected  from  the  taxpayer. — Noble 
?.  State,  59  Ala.  73.  Indictment  following  Code  form  under  this  section 
•sufficient— Lang's  case,  97  Ala.  41  (12  So.  183).  A  count  In  an  indictment 
for  embezzlement  which,  after  following  Code  form,  adds,  "which  said  money 
had  come  into  the  possession  of  the  defendant  by  virtue  of  a  bailment  for 
the  mutual  benefit  of  the  bailor  and  defendant"  is  bad  on  demurrer. — Lang's 
caae,  97  Ala.  41  (12  So.  183).  Indictment  for  "money  to  about  the  amount 
of  $150.00"  is  sufficient.— -Huffman's  case,  89  Ala.  33  (8  So.  28).  Indictment 
alleging  embezzlement  of  "eighty  ($80.00)  dollars  in  money,  currency  of  U. 
&,"  is  sufficient.— Gady 's  case,  83  Ala.  51  (3  So.  429). 


CROSS   REFERENCES. 


EMBEZZLEMENT  (Criminal  Code)    . 6828-6843,  6681,  7327 


CHAPTER  210. 

EMIGRANT  AGENTS.    6844. 
(See  Sections  6854,  6855.) 

6844.  Emigrant  agent  doing  business  without  a  license;  oot.  1, 
penalty  for. — Any  person  doing  the  business  of  an  emigrant  ***<  * 
agent  without  having  .first  obtained  a  license  as  required  by 
law,  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction, 
shall  be  punished  by  a  fine  of  not  less  than  five  hundred  dol- 
lars and  not  more  than  five  thousand  dollars,  or  may  be  im- 
prisoned in  the  county  jail  or  sentenced  to  hard  labor  for  the 
county  for  not  less  than  four  months  nor  more  than  one  year, 
within  the  discretion  of  the  court. 

Act  to   prohibit   or   regulate   emigrant   agents   not   in    violation    of   this 
•tatate.— Kendrick  v.  State,  142  Ala.  43  (39  So.  203). 


CROSS   REFERENCES. 


EMIGRANT  AGENTS  (Criminal  Code)    6844 

EMINENT  DOMAIN  (Civil  Code)   3860-3909 

EMINENT  DOMAIN  MUNICIPALITIES  (Political  Code)  1439-1442 
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CHAPTER  211. 

EMPLOYERS  AND  EMPLOYES,  MASTER  AND  SERVANT,  CONTRACTS 
OF,  OFFENSES  CONCERNING.    6845-6857. 


SEcmoN. 
6846,  Contract   for  performance  of 
act  or  service. 

6846,  Failure  of  defendant  to  per- 

form contract  with  surety 
confessing  judgment  for  fine 
and  costs. 

6847.  Contracts  for  confessions   of 

judgments  in  municipal 
courts  for  fine  and  costs. 

OS  18,  Damages  paid  to  injured 
party  out  of  fine  imposed. 

6849*  Enticing  away  servants  or  ap- 
prentices. 

3850.  Enticing  away  servants,  rent- 
ers or  laborers  under  written 
contract,  etc. 


Amended, 
Aug,  IV 

flM.11. 


Section. 

6861.  Same;  evidence  of  enticement 
•  6862.  Master  violating  duty  to  ap- 
prentice. 

6858.  Enticing  away,  and  giving 
supplies,  etc.,  to  apprentice. 

6854.  Enticing  away  immigrant 
from  employer. 

6865.  Immigrant  leaving  service 
without  payment  of  ad- 
vances. 

6856.  Preventing  persons  from  en- 

gaging in  peaceful  work  or 
lawful  industry. 

6857.  Employer  of  girl  or  women 

clerks   must   provide 
etc. 


6845.  (4730)  (3812)  Contract  for  performance  of  act  or 
service. — Any  person  who,  with  intent  to  injure  or  defraud  his 
employer,  enters  into  a  contract  in  writing  for  the  perform- 
ance of  any  act  or  service,  and  thereby  obtains  money  or  other 
personal  property  from  such  employer,  and  with  like  intent, 
and  without  just  cause,  and  without  refunding  such  money, 
or  paying  for  such  property,  refuses  or  fails  to  perform  such 
act  or  service,  must,  on  conviction,  be  punished  by  a  fine  in 
double  the  damage  suffered  by  the  injured  party,  but  not  more 
than  three  hundred  dollars,  one-half  of  said  fine  to  go  to  the 
county  and  one-half  to  the  party  injured;  and  any  person  who, 
with  intent  to  injure  or  defraud  his  landlord,  enters  into  any 
contract  in  writing  for  the  rent  of  land,  and  thereby  obtains 
any  money  or  other  personal  property  from  such  landlord,  and 
with  like  intent,  without  just  cause,  and  without  refunding 
such  money,  or  paying  for  such  property,  refuses  or  fails  to 
cultivate  such  land,  or  to  comply  with  his  contract  relative 
thereto,  must,  on  conviction,  be  punished  by  a  fine  in  double 
the  damage  suffered  by  the  injured  party,  but  not  more  than 
three  hundred  dollars,  one-half  of  said  fine  to  go  to  the  county, 
and  one-half  to  the  party  injured.  And  the  refusal  of  any 
person  who  enters  into  such  contract  to  perform  such  act  or 
service,  or  to  cultivate  such  lands,  or  refund  such  money,  or 
pay  for  such  property,  without  just  cause,  shall  be  prima  facie 
evidence  of  the  intent  to  injure  his  employer  or  landlord  or  to 
defraud  him. 

(Feb.  17,  1885,  p.  142.)     This  section  as  amended,  Act  1903,  p.  845,  U 
constitutional.— State  v.  Thomas,  144  Ala.  77  (40  So.  271).    The  effect  of  this 
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statute  is  to  provide  for  the  punishment  criminally  of  the  class  of  frauds 
perpetrated  by  means  of  promises  not  meant  to  be  kept. — Mcintosh  v.  State, 
117  Ala.  128  (23  So.  668);  Ex  parte  Riley,  94  Ala.  82  (10  So.  528).  There 
are  four  ingredients  of  this  offense. — Mcintosh  v.  State,  117  Ala.  128  (23  So. 
668).  A  mere  breach  of  contract  la  not  a  crime;  the  contract  must  have  been 
made  with  intent  to  injure  or  defraud,  the  refusal  to  perform  must  be  with 
like  intent.— Mcintosh  v.  State,  117  Ala.  128  (23  So.  668).  Failure  to  pay 
for  such  property  or  money  not  necessary  to  be  alleged.— Gill  v.  State,  124 
Ala.  73  (27  So.  253).  The  relation  between  the  parties  to  the  contract  must 
be  that  of  employer  and  employe,  and  the  act  of  service  must  be  for  the 
benefit  of  the  employer  exclusively. — Gill  v.  State,  124  Ala.  73  (27  So.  253). 
Affidavit  charging  offense  must  give  the  name  of  the  person  injured;  under 
this  statute  the  employer  is  the  person  injured.  There  is  no  offense  under 
this  statute  unless  the  contract  was  entered  into  with  intent  to  defraud  the 
employer,  and  that  a  refusal  to  perform  was  with  like  intent  and  that  the 
employe  had  failed  to  refund  the  money  without  just  cause. — Dorsey  v. 
State,  111  Ala.  40  (20  So.  629).  Indictment  must  allege  name  of  employer, 
and  aver  the  money  was  obtained  from  him  and  net  refunded. — Dorsey 'a  ease, 
111  Ala.  40  (20  So.  629).  A  fraudulent  intent  is  a  necessary  element  of  the 
offense. — lb.  It  is  necessary  that  the  accused  should  receive  the  money 
at  or  after  time  contract  is  executed. — lb.  The  venue  is  the  county  where 
the  money  was  obtained,  or  work  was  to  be  performed. — lb.  Indictment 
must  aver  and  proof  must  show  that  the  property  was  obtained  by  reason 
of  accused  having  entered  into  contract  to  perform  service. — Copeland  's  case, 
97  Ala.  30  (12  So.  181);  Tennyson's  case,  97  Ala.  78  (12  So.  391).  Indictment 
is  bad  which  avers  defendant  "failed  or  refused  to  perform  service. "—lb. 
Where  indictment  alleges  contract  made  with  A.,  and  proof  shows  one  made 
with  A.  and  B.,  jointly,  there  is  a  fatal  variance. — lb.  An  indictment  is 
bad  which  fails  to  aver  that  defendant  bound  himself  to  perform  services  by 
a  contract. — Tennyson's  case,  97  Ala.  78  (12  So.  391).  Issue  of  warrant  for 
obtaining  money  under  false  pretense,  does  not  stop  running  of  statute  of 
limitations  for  offense  under  this  section. — Jackson's  case,  106  Ala.  136  (17 
8o.  349).  The  elements  of  the  offense  are  (1)  a  contract  in  writing,  (2)  an 
intent  to  injure  or  defraud,  (3)  that  property  was  obtained  by  reason  of 
contract,  with  intent  tp  defraud,  and  (4)  refusal  to  perform  with  like  intent. 
—Riley's  ease,  94  Ala.  82  (10  So.  528).  A  mere  breach  of  the  contract  is 
not  a  crime. — lb. 

6846.  (4751)  (3832)  Failure  of  defendant  to  perform  con- 
tract with  surety  confessing  judgment  for  fine  and  costs. — 
Any  defendant,  on  whom  a  fine  is  imposed  on  conviction  for  a 
misdemeanor,  who  in  open  court  signs  a  written  contract, 
approved  in  writing  by  the  judge  of  the  court  in  which  the 
conviction  is  had,  whereby,  in  consideration  of  another  becom- 
ing his  surety  on  a  confession  of  judgment  for  the  fine  and 
costs,  agrees  to  do  any  act,  or  perform  any  service  for  such 
person,  and  who,  after  being  released  on  such  confession  of 
judgment,  fails  or  refuses  without  good  and  sufficient  excuse, 
to  be  determined  by  the  jury,  to  do  the  act,  or  perform  the 
service,  which  in  such  contract  he  promised  or  agreed  to  do 
or  perform,  must,  on  conviction,  be  fined  not  less  than  the 
amount  of  the  damages  which  the  party  contracting  with  him 
has  suffered  by  such  failure  or  refusal,  and  not  more  than  five 
hundred  dollars;  and  the  jury  shall  assess  the  amount  of  such 
damages;  but  no  conviction  shall  be  had  under  this  section, 
unless  it  is  shown  on  the  trial  that  such  contract  was  filed  for 
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record  in  the  office  of  the  judge  of  probate  of  the  county  in 

which  the  confession  of  judgment  was  had,  within  ten  days 

after  the  day  of  the  execution  thereof. 

(Feb,  23,  1883,  p.  166.)  Affidavit  charging  offense  may  be  amended.— 
McQueen  v.  State,  141  Ala.  100  (37  So.  360).  Confessing  judgment  for 
costs  only  will  support  prosecution. — McQueen  v.  State,  141  Ala.  100  (37 
Ho,  360),  Where  the  contract  offered  in  evidence  was  a  contract  to  pay  for 
the  costs  alone,  and  an  affidavit  or  complaint  charging  a  contract  for  the 
fine  and  costs,  the  variance  is  fatal. — McQueen  v.  State,  138  Ala.  63  (35  So. 
39),  Contracts  which  provide  for  payment  of  money  other  than  for  which 
defendant  can  legally  be  sentenced  to  hard  labor  are  void. — Simmons  v.  State, 
139  Ala.  149  (36  So.  728);  Ez  parte  Davis,  95  Ala.  9  (11  So.  308).  The  hirer 
becomes  the  transferee  only  of  the  right  of  the  state  to  exact  involuntary 
servitude;  the  prisoner  contracts  only  to  change  masters  for  this  purpose.— 
Simmons  v.  State,  139  Ala.  149  (36  So.  728).  A  justice  cannot  sentence  to 
bard  labor  for  costs,  and  therefore  a  convict  contracting  with  his  surety  to 
perform  labor  to  pay  such  costs  is  void  where  the  conviction  and  sentence 
were  in  justice  court. — Simmons  v.  State,  139  Ala.  149  (36  So.  728).  Con- 
tract to  do  hard  labor  as  a  farm  hand  cannot  be  subsequently  modified  by 
parties  to  do  other  work. — Shepherd  v.  State,  110  Ala.  104  (20  So.  330). 
Where  contract  was  to  do  labor  as  a  farm  hard,  convict  cannot  be  compelled 
to  do  railroad  work.— Shepherd  v.  State,  110  Ala.  104  (20  So.  330);  see  117 
Ala.  137  (23  So.  141).  A  contract  to  labor  for  sureties  at  their  mill  in  a 
certain  county  or  elsewhere  as  they  may  direct,  is  too  indefinite  and  uncer- 
tain and  is  therefore  void.— Salter  v.  State,  117  Ala.  135  (23  So.  141).  When 
prosecution  for  violating  contract  barred;  form  and  sufficiency  of  indict- 
ment.—Giles  v.  State,  88  Ala.  230  (7  So.  271).  Contract  cannot  extend  beyond 
securing  fine  and  costs. — Winslow's  case,  97  Ala.  6S  (12  So.  423);  Smith's 
case,  82  Ala,  40  (2  So.  629);  Davis's  case,  95  Ala.  9  (11  So.  308).  To  attempt 
to  hold  cos vict  for  further  or  subsequently  contracted  liabilities,  would  be 
imprisonment  for  debt  and  unconstitutional. — Winslow's  case,  97  Ala.  68 
(12  So.  423).  An  attempt  to  make  the  convict  liable  as  a  tenant  for  advances 
is  a  nullity,— lb.;  Davis's  case,  95  Ala.  9  (11  So.  308);  Smith's  case,  82  Ala. 
40  (2  So.  629).  Commingling  other  debts  with  the  fine  and  costs  vitiates  the 
entire  contract.— Davis's  case,  95  Ala.  9  (11  So.  308).  If  complaint  alleges 
a  contract  to  work  on  farm  of  Goins,  a  contract  to  work  on  farm  of  Wade 
is  not  admissible. — Wade's  case,  94  Ala.  109  (10  So.  235).  The  indictment 
must  aver  that  contract  was  signed  in  open  court,  and  that  the  approval 
t  Hie  judge  was  in  writing,  but  need  not  allege  defendant  was  released  on 
such  confession. — Giles's  case,  89  Ala.  50  (8  So.  121);  Smith's  case,  81  Ala. 
74  ( 1  So.  83) .  A  defendant  performing  services  under  a  contract  for  payment 
of  fine  and  costs,  is  in  law  a  convict  and  cannot  be  compelled  to  work  road. 
—Ward's  ease,  88  Ala.  202  (7  So.  298).  No  provision  for,  or  protection 
against,  inefficient  service, — Wynn's  case,  82  Ala.  55  (2  So.  630).  Not 
unconstitutional,  fine  and  costs  not  debts. — Lee's  case,  75  Ala.  29;  Leach's 
case.    75    Ala.   36. 


A  i  iff.  13. 
11107,  p. 


6847,  Contracts  for  confessions  of  judgments  in  municipal 
courts  for  fines  and  costs. — Any  defendant  on  whom  a  fine  is 
imposed  by  a  recorder,  on  conviction  for  a  misdemeanor  or 
Eolation  of  a  city  ordinance,  who,  before  the  recorder  or 
mayor  signs  a  written  contract  approved  in  writing  by  the 
mayor  and  recorder,  if  any,  whereby  in  consideration  of  an- 
other becoming  his  surety  on  a  confession  of  judgment  for  the 
fine  and  costs,  agrees  to  do  any  act  or  perform  any  service  for 
such  person,  and  who,  after  being  released  on  such  confession 
dgment,  fails  or  refuses,  without  good  and  sufficient  ex- 
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cuse,  to  be  determined  by  the  jury,  to  do  the  act  or  perform 
the  service,  which  in  such  contract  he  promised  or  agreed  to 
do  or  perform,  shall  be  guilty  of  a  misdemeanor,  and  must,  on 
conviction  in  the  circuit  or  criminal  court,  as  provided  by  law, 
be  punished  the  same  as  violations  of  contracts  on  confession 
ot  judgment  in  criminal  courts  of  record. 

6848.  (4752)  (3833)  .Damages  paid  to  injured  party  out  of 
fine  imposed. — From  the  fine  imposed  under  the  two  preceding 
sections,  when  collected,  the  damages  sustained  by  the  party 
contracting  with  such  defendant  must  be  paid  to  such  person 
by  the  officer  collecting  the  same. 

6849.  (5504)  (3756)  (4324)  (3690)  (147)  Enticing  away 
servants  or  apprentices. — Any  person  who  entices,  decoys,  or 
persuades  any  apprentice  or  servant  to  leave  the  service  or 
employment  of  his  master  must,  on  conviction,  be  fined  not 
less  than  twenty  nor  more  than  one  hundred  dollars;  and  may 
also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county  for  not  more  than  three  months. 
(Form  47.) 

Defendant  cannot  be  convicted  where  the  enticing  away  had  taken  place 
before  term  of  service  had  commenced. — Streater  v.  State,  137  Ala.  93  (34 
8o.  395).  The  statute  prohibits  the  hiring  of  a  servant  or  laborer  after  he 
baa  abandoned  the  service  as  well  as  before. — Tarpley  v.  State,  79  Ala.  271. 
Wife  entitled  to  custody  of  children  when  husband  has  deserted  his  family. — 
Winslow  v.  State,  92  Ala.  78  (9  So.  728).  Minor  apprenticed  by  probate 
court;  abandonment  of  service  by  apprentice  does  not  avoid  the  apprentice- 
•hip. — Cochran  v.  State,  46  Ala.  714;  Owen's  case,  48  Ala.  328. 

6850.  (5505)  (3757)  (4325)  (3691)  Enticing  away  servants,  1Wi,  p. 
renters,  or  laborers  under  written  contract,  etc. — Any  person  m **h 
who  knowingly  interferes  with,  hires,  employs,  entices  away,  or 
induces  to  leave  the  service  of  another,  or  attempts  to  hire, 
employ,  entice  away,  or  induce  to  leave  the  service  of  another, 
any  laborer  or  servant,  renter,  or  share-cropper,  who  has  con- 
tracted in  writing  to  serve  such  other  person  for  any  given 
time,  not  to  exceed  one  year,  before  the  expiration  of  the  time 
so  contracted  for,  or  who  knowingly  interferes  with,  hires, 
entices  away,  or  induces  any  minor  to  leave  the  service  of  any 
person  to  whom  such  service  is  lawfully  due,  without  the  con- 
sent of  the  party  employing,  or  to  whom  such  service  is  due, 
given  in  writing,  or  in  presence  of  some  credible  person,  must, 
on  conviction,  be  fined  not  less  than  fifty  nor  more  than  five 
hundred  dollars,  at  the  discretion  of  the  jury,  and  in  no  case 
lea  than  double  the  damages  sustained  by  the  party  whom 
such  laborer  or  servant  was  induced  to  leave;  one-half  to  the 
party  sustaining  such  damage,  and  the  other  half  to  the 
county.     (Form  55  [45].) 

(Feb.  15,  .1881,  p.  42;  Feb.  16,  1866,  p.  Ill,  g   1.)     Constitutionality  of 
""-"      *tatnte.— Joseph  v.  Randolph,  71  Ala.  499;  Tarpley  v.  State,  79  Ala, 


lKH.p, 


V 


BMPLOYBBS  AND  EMPLOYES,  MAfiTEB  AND  8EBVANT,  ETC. 

271.  Not  in  violation  of  law  of  congress  known  as  "civil  rights  bill."— 
Murrell's  case,  44  Ala.  367.  If  contract  in  writing  legally  dissolved,  laborer 
can  make  another. — lb.  368.  Prior  verbal  contract  with  accused,  good  de- 
fense.—Turner's  case,  48  Ala.  549;  Tartt's  case,  86  Ala.  26  (5  So.  577).  In- 
fant's contract  voidable,  and,  when  disaffirmed,  he  may  be  hired  by  another. 
— Langham's  case,  55  Ala.  114  (overruling,  on  this  point,  Mnrrell's  ease, 
supra).  Contract  must  be  in  writing.— Murrell's  case,  44  Ala.  367.  Must  be 
mutual. — lb.  367.  Knowledge  of  previous  subsisting  contract  not  essential 
to  conviction;  but,  with  such  knowledge,  refusal  to  discharge  laborer  is 
sufficient. — Murrell's  case,  lb.  368.  No  conviction,  if  defendant's  agent  did 
the  enticing. — Boseberry's  case,  50  Ala.  160.  Indictment  may  follow  lan- 
guage of  statute,  and  charge  in  alternative. — Murrell's  case,  44  Ala.  367. 
And  must  allege  Christian  name  of  laborer,  or  that  it  is  unknown. — Bose- 
berry's case,  50  Ala.  160.  The  statute  is  not  unconstitutional  in  attempting 
to  punish  criminally  for  violation  of  contract. — Tarpley's  case,  79  Ala.  271. 
It  is  as  much  violation  to  hire  servant  after  as  before  he  quits  service  of 
employer. — lb.  A  father  is*  not  liable  for  enticing  his  own  minor  child  to 
leave  employment,  though  he  had  hired  out  such  minor. — Driscol's  case,  77 
Ala.  84.  On  desertion  of  family  by  father,  mother  entitled  to  service  of 
children. — Winslow's  case,  92  Ala.  78  (9  So.  728).  In  case  of  minor  child, 
no  express  contract  necessary. — Gandy's  case,  81  Ala.  68  (1  So.  35).  Com- 
plaint amendable. — lb.  Consent  of  employer  to  the  employment  is  a  defense; 
but  if  only  conditional,  performance  of  the  condition  must  be  shown. — 
Prestwood's  case,  87  Ala.  147  (6  So.  392).  Justice  of  the  peace  no  Jurisdic- 
tion; after  commitment  by  justice  of  the  peace,  indictment  must  be  preferred 
under  local  law.— Ware  v.  State,  145  Ala.  93  (41  So.  153). 

6851.  (5506)  (3758)  (4327)  (3693)  Same;  evidence  of  entice- 
\  i.    ment. — When  any  laborer  or  servant,  renter,  or  share-cropper, 

having  contracted  as  provided  in  the  preceding  section,  is 
afterwards  found  in  the  service  or  employment  of  another  be- 
fore the  termination  of  such  contract,  that  fact  is  prima  facie 
evidence  that  such  person  is  guilty  of  a  violation  of  that  sec- 
tion, if  he  fail  and  refuse  to  forthwith  discharge  such  laborer 
or  servant,  after  having  been  notified  and  informed  of  such 
former  contract  or  employment. 

(Feb.  16,  1866,  p.  112,  ft  3.)  Evidence  that  laborer  was  found  in  defend- 
ant's service  before  expiration  of  written  contract  may  be  sufficient. — Tartt 
v.  State,  86  Ala.  26  (5  So.  577). 

6852.  (5507)  (3759)  (4328)  (1452)  (1217)  Master  violating 
duty  to  apprentice. — A  master  violating  any  duty  to  his  ap- 
prentice, as  prescribed  by  section  2901  (501)  of  this  Code, 
must,  on  conviction,  be  fined  not  less  than  fifty  dollars. 

Cockran's  case,  46  Ala.  714. 

6853.  (5508)  (3760)  (4329)  (1458)  Enticing  away,  and  giv- 
ing supplies,  etc.,  to  apprentice. — Any  person  who  entices 
away  any  apprentice  from  his  master,  or  knowingly  employs 
an  apprentice,  or  furnishes  him  food  and  clothing  without  the 
written  consent  of  his  master,  or  gives  or  sells  such  apprentice 
ardent  spirits  without  such  consent,  must,  on  conviction,  be 
fined  not  exceeding  five  hundred  dollars. 

(Feb.  28,  1866,  p.  129,  ft  5.) 
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6864.  (5509)  (3761)  (4330)  (1472)  Enticing  away  immi- 
grant from  employer. — Any  person  who  employs  any  immi- 
grant, or  otherwise  entiees  him  from  his  employer,  in  violation 
of  the  contract  of  snch  immigrant,  mnst,  on  conviction,  be  fined 
in  a  sum  not  less  than  the  amount  of  wages  for  the  unexpired 
term  of  the  contract,  and  may  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county,  at  the  discretion 
of  the  jury,  for  not  more  than  three  months. 

(Feb.  21,  1866,  p.  63,  §  4,-  Feb.  6,  1867,  p.  346.) 

6855.  (5510)  (3762)  (4331)  (1473)  Immigrant  leaving 
service  without  payment  of  advances. — Any  immigrant  who 
abandons  or  leaves  the  service  of  an  employer  without  repay- 
ing all  passage  money  and  all  other  advances,  must,  on  con- 
viction, be  fined  in  a  sum  not  more  than  double  the  amount  of 
wages  for  the  unexpired  term  of  service,  and  imprisoned  not . 
longer  than  three  months,  or  sentenced  to  hard  labor  for  the 
county  for  not  more  than  three  months,  at  the  discretion  of 
the  jury. 

(Feb.  21,  1866,  p.  63,  ft  5;  Feb.  6,  1867,  p.  346.) 

6856.  (5511)  (3763)  Preventing  persons  from  engaging  in 
peaceful  work  or  lawful  industry. — Any  person  who,  by  force 
or  threats  of  violence  to  person  or  property,  prevents,  or  seeks 
to  prevent,  another  from  doing  work  or  furnishing  materials, 
or  from  contracting  to  do  work  or  furnish  materials,  for  or 
to  any  person  engaged  in  any  lawful  business,  or  who  disturbs, 
interferes  with,  or  prevents,  or  in  any  manner  attempts  to 
prevent  the  peaceable  exercise  of  any  lawful  industry,  busi- 
ness, or  calling  by  any  other  person,  must,  on  conviction,  be 
fined  not  less  than  ten  nor  more  than  five  hundred  dollars, 
and  may  also  be  imprisoned  in  the  county  jail,  or  sentenced  to 
hard  labor  for  the  county  for  not  more  than  twelve  months. 

(Feb.  17,  1885,  p.  143.) 


6857.  (5512)  Employer  of  girl  or  women  clerks  must  pro- (r. 
vide  seats,  etc. — Any  person  owning  or  controlling  a  store  or 
shop  in  which  any  girl  or  woman  is  employed  as  a  clerk  or 
saleswoman,  who  fails  to  provide  such  girl  or  woman  with 
proper  accommodations  for  sitting  and  resting  when  not  act- 
ively engaged  in  the  work  of  her  employment,  or  who  fails 
to  permit  her  to  do  so  when  not  so  engaged,  or  who  shall  not 
have  in  such  building,  or  conveniently  thereto,  separate  water 
closets  for  the  use  of  such  girls  or  women,  must,  on  conviction, 
be  fined  not  less  than  fifty  dollars  nor  more  than  five  hundred 
dollars. 

(TO.  28,  1889,  p.  8L) 
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CROSS   REFERENCES. 


EMPLOYER  AND  EMPLOYE  (Civil  Code)    3910-3913 

EMPLOYERS  AND  EMPLOYES,  OFFENSES  CONCERNING  (Criminal 

Code) 6845-6857 

EMPLOYERS'  LIABILITY  ACT  (Civil  Code)    \  -3910 

ENCLOSURES  (Civil  Code)    4240-4244 

ENGAGING  IN  BUSINESS  WITHOUT  LICENSE  (Criminal  Code) .  .7712-7715 

ENGINEER,  RAILROAD  (Civil  Code)   5473-5483 

ENGROSSING  CLERKS  (Political  Code)    920  et  seq. 

ENROLLING  CLERKS  (Political  Code)   920  et  seq. 

ENUMERATION  OF  SCHOOL  CHILDREN  (Political  Code) 1717,  1718 

EQUITABLE  ATTACHMENTS  (Civil  Code)  3179-3192 

EQUITY  OF  REDEMPTION  (Civil  Code) 4091 

EQUITY,  RIGHTS,  AND  REMEDIES  (Chancery)  Civil  Code) 3042-3228 

ERROR  AND  APPEAL  (Civil  Code)   2837-2895 

(Criminal  Code)    6243-6266 

ERRORS   (Civil   Code)    .2892,  3256 

ERRORS  IN  PROBATE,  BILLS  TO  CORRECT  (Civil  Code) 3914-3917 

ESCAPED  TAXES  (Political  Code)   2195,2196 


CHAPTER  212. 

ESCAPES.    6858-6872. 


Section. 


6859. 

6860. 

6861. 
6862* 

6363. 

6B&L 
6366. 


Voluntary    escape   by   officer. 

Voluntary  escape  by  officer 
of  penitentiary. 

Concealing,  Jiarboring,  or.  aid- 
ing' escaped  convict. 

Negligent  escape. 

Same;  by  hiring  convicts  con- 
trary to  law.  t 

Same;  by  hirer  permitting 
convict  to  go  at  large,  or  in- 
sufficiently guarded. 

Escape  of  convict  from  jail 
or  hard  labor. 

Escape  of  prisoner  on  removal 
from  jail,  or  from  one 
county  to  another. 


Section. 

6866.  Escapes  and  attempts  to  es- 

cape from  penitentiary, 
hirer,  or  guard. 

6867.  Escapes    by     United    8tatee 

prisoners  from  penitentiary. 

6868.  Escapes  or.  attempts  to  escape 

by  convict  while  being  con- 
veyed to  penitentiary. 

Escapes  not  otherwise  pro- 
vided for. 

Aiding  convicts  to  escape 
from  place  of  confinement; 
rescue. 

6871.  Aiding  other  prisoner  to   es- 

cape. 

6872.  Aiding    prisoner     to     escape 

from  custody  of  officer. 


6870. 


6858,  (4699)  (3990)  (4125)  (3569)  (28)  Voluntary  escape 
by  officer. — Any  sheriff  or  other  officer  or  person  who  has  the 
legal  custody  of  any  person  charged  with  or  convicted  of  an 
indictable  offense,  and  who  voluntarily  permits  or  suffers  such 
person  to  escape,  must,  on  conviction,  be  imprisoned  in  the 
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penitentiary  not  less  than  two  nor  more  than  twenty  years. 
(Form  113  [90].) 

(Tonlmin's*  Digest,  p.  213;  Aikin's  Digest,  p.  106,  §  33;  p.  148;  Clay's 
Digest,  p.  188;  pp.  408,  409,  $  85;  p.  429,  9  12.)  Proceedings  to  discharge 
prisoners  held  pursuant  to  requisition  from  governors  of  other  states. — Ez 
parte  State,  73  Ala.  503.  Statutes  declaratory  of  common  law,  and  which  also 
create  a  new  offense. — Wilson  v.  State,  61  Ala.  151.  A  de  facto  officer  is 
guilty  as  well  as  a  de  jure. — Pentecost's  case,  107  Ala.  81  (18  So.  146); 
Diggs's  case,  49  Ala.  311;  Cary's-case,  76  Ala!  78;  Cook's  case,  91  Ala.  54 
(8  So.  686);  Andrew's  case,  78  Ala.  483  (overrules  Kavanaugh's  case,  41  Ala. 
399).  The  appointment  of  deputy  sheriff  need  not  be  in  writing. — Pente- 
cost's case,  107  Ala.  81  (X$  So.  146). 

6859.  (4700)  (3991)  (4603)  (3905)  (357)  Voluntary  escape 
by  officer  of  penitentiary. — Any  officer  or  other  person  em- 
ployed in  the  penitentiary,  or  who  has  charge  of  a  convict, 
who  voluntarily  suffers  any  convict  imprisoned  therein  to 
escape,  must,  on  conviction,  be  imprisoned  in  the  penitentiary 
for  a  period  equal  to  the  unexpired  term  of  such  convict,  but 
in  no  case  less  than  two  years. 

(Clay's  Digest,  p.  409,  9  85.) 

6860.  (4701)  (3992)  Concealing,  harboring,  or  aiding 
escaped  convict. — Any  person  who  knowingly  conceals,  har- 
bors, or  in  any  way  aids  or  assists  any  escaped  convict, 
whether  such  escaped  convict  be  under  sentence  to  the  peni- 
tentiary, or  to  hard  labor  for  the  county,  must,  on  conviction, 
be  imprisoned  in  the  penitentiary  for  not  less  than  one  nor 
more  than  five  years. 

6861.  (4702)  (3993)  (4126)  (3570)  (29)  Negligent  escape. 
—Any  officer  or  person  who  has  the  legal  custody  of  any  per- 
son charged  with  or  convicted  of  an  indictable  offense,  and 
who  through  negligence  suffers  such  person  to  escape,  must, 
on  conviction,  be  fined  not  less  than  two  hundred  nor  more 
than  one  thousand  dollars.    (Form  79  [65].) 

(Clay's  Digest,  p.  429,  §  13;  Jan.  24,  1876,  p.  182.)  Negligent  escape.— 
Nail's  case,  34  Ala.  262.  A  hirer  of  convicts  who  negligently  allows  escapes 
w  guilty. — Smith's  case,  76  Ala.  69.  His  bond  as  hirer  of  convicts  is  admis- 
sible against  him. — lb.  See  note  to  §  6858  (4699).  Form  of  indictment  suffi- 
cient— Kavanaugh's  case,  41  Ala.  399. 

6862.  (4703)  (3994)  (4127)  Same;  by  hiring  convicts  con- 
trary  to  law. — Any  officer  charged  with  the  duty  of  hiring 
convicts  who  knowingly  hires  a  convict  to  any  person  related 
to  such  convict  by  consanguinity  or  affinity  within  the  fifth 
degree,  or  hostile  to  such  convict,  or  of  inhumane  disposition, 
must,  on  conviction,  be  fined  not  less  than  two  hundred  nor 
more  than  one  thousand  dollars. 

(Mar.  4,  1876,  p.  285.) 
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6863.  (4704)  (3995)  Same;  by  hirer  permitting  convict  to 
go  at  large,  or  insufficiently  guarded. — Any  hirer  of  state  or 
county  convicts  who  suffers  or  permits  any  convict  under  his 
control  to  go  at  large  at  any  time  during  the  term  for  which 
such  convict  was  sentenced,  or  who  fails  to  keep  such  convict 
safely  confined,  or  attended  by  a  sufficient  guard,  must,  on 
conviction,  be  fined  not  less  than  two  hundred  nor  more  than 
one  thousand  dollars. 

(Feb.  22,  1883,  p.  141,  9  23.) 

6864.  (4705)  (3996)  (4133)  (3576)  (35)  Escape  of  convict 
from  jail  or  hard  labor. — Any  convict  sentenced  to  imprison- 
ment in  the  county  jail,  or  to  hard  labor  for  the  county,  who 
escapes  from  such  confinement,  or  departs  or  runs  away  from 
such  labor  before  the  expiration  of  the  time  for  which  he  was 
sentenced,  must,  on  conviction,  be  sentenced  to  the  same  pun- 
ishment for  not  more  than  six  months. 

6865.  (4706)  (3997) .  (4498,  4502)  (3798,  3802)  (252,  254) 
Escape  of  prisoner  on  removal  from  jail,  or  from  one  county 
to  another. — Any  sheriff,  jailer,  guard,  or  other  person  who, 
having  charge  of  any  prisoner  while  being  removed  from  any 
jail  on  fire,  or  endangered  by  the  burning  of  any  other  build- 
ing, or  on  account  of  his  life  or  health  being  seriously  endan- 
gered by  longer  confinement  therein,  or  while  being  removed 
from  the  jail  of  one  county  to  that  of  another,  negligently 
or  voluntarily  suffers  such  prisoner  to  escape,  is  guilty  of  an 
escape,  as  if  such  person  had  escaped  from  jail,  and,  on  con- 
viction, must  be  punished  accordingly. 

6866.  (4707)  (3998)  (4600)  (3902)  (354)  Escapes  and  at- 
tempts to  escape  from  penitentiary,  hirer,  or  guard.— Any 
convict  who  escapes,  or  attempts  to  escape,  from  the  peni- 
tentiary, or  from  any  person  to  whom  he  may  be  hired,  or  from 
any  person  or  guard  having  him  in  charge  under  authority  of 
law,  either  within  or  outside  the  walls  of  the  penitentiary, 
before  the  expiration  of  the  term  for  which  he  was  sen- 
tenced, must,  on  conviction,  be  imprisoned  for  an  additional 
term  of  not  more  than  one  year. 

(Clay's  Digest,  p.  408,  §  §  70-81;  Feb.  17,  1885,  p.  187;  Mar.  8,  1876.  p. 
180.) 

6867.  (4708)  (3999)  (4604)  (3906)  (358)  Escapes  by 
United  States  prisoners  from  penitentiary.— If  any  convict, 
committed  by  any  court  of  the  United  States,  escapes,  or  at- 
tempts to  escape,  out  of  the  penitentiary,  he  is  subject,  on 
conviction,  to  the  same  punishment  as  if  he  had  been  com- 
mitted by  virtue  of  a  conviction  under  the  laws  of  this  state ; 
and  the  officer  having  charge  of  such  convict  is  liable  to  the 
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same  penalties  and  punishment  for  any  neglect  or  violation  of 
duty  in  respect  to  the  custody  of  such  convict,  as  if  he  had 
been  committed  under  a  conviction  and  sentenced  under  the 
laws  of  this  state. 

(Clay's  Digest,  p.  409,  §  83.) 

6868.  (4709)  (4000)  (4570)  (3872)  (324)  Escapes  or  at- 
tempts  to  escape  by  convict  while  being  conveyed  to  peniten- 
tiary.— All  statutory  provisions  in  regard  to  escapes  and 
attempts  to  escape  from  the  penitentiary  by  convicts  are 
applicable  to  escapes  and  attempts  to  escape  by  thevA  while 
being  conveyed  to  the  penitentiary. 

6869.  (4710)  (4001)  Escapes  not  otherwise  provided  for.— 
Any  prisoner  who  escapes  from  lawful  custody,  or  any  officer, 
or  other  person,  who  aids  in  such  escape,  if  there  is  no  other 
punishment  prescribed  by  law,  must,  on  conviction,  be  fined 
not  more  than  one  thousand  dollars  and  may  also  be  impris- 
oned in  the  county  jail,  or  sentenced  to  hard  labor  for  the 
county  for  not  more  than  six  months. 

Floyd's  case,  79  Ala.  39. 

6870.  (4711)  (4002)  (4130,  4602)  (3573,  3904)  (32,  356) 
Aiding  convicts  to  escape  from  place  of  confinement;  rescue. — 
Any  person  who  conveys  into  the  county  jail,  or  into  the  peni- 
tentiary, or  into  any  convict  prison,  or  into  any  other  lawful 
place  of  confinement,  any  disguise,  weapon,  tool,  instrument, 
or  other  thing  useful  to  aid  any  prisoner  to  escape  therefrom, 
with  the  intent  to  facilitate  the  escape  of  any  prisoner  lawfully 
confined  therein  under  a  charge  or  conviction  of  felony,  or 
who,  by  any  other  act,  or  in  any  other  way,  aids  or  assists 
such  prisoner  to  escape,  whether  such  escape  be  attempted  or 
effected  or  not,  or  who  rescues,  or  attempts  to  rescue,  any 
such  prisoner  therefrom,  or  from  the  lawful  custody  of  any 
officer  or  person,  must,  on  conviction,  be  imprisoned  in  the 
penitentiary  for  not  less  than  two  nor  more  than  ten  years. 

Once  punishable  by  fine,  imprisonment,  whipping,  standing  in  pillory,  or 
by  sitting  on  the  gallows  with  a  rope  about  his  neck;  or  any  other  punishment 
the  court  might  think  proper  to  inflict. — Toulmin's  Digest,  p.  213,  9  36. 
(Aikin's  Digest,  p.  106,  $  32;  Clay's  Digest,  p.  409,  §  82;  p.  429,  §  16.) 
Two  persons  aiding  each  other,  by  trying  to  bum  a  hole  and  escape,  each 
fuilty  in  assisting  the  other. — Luke's  case,  49  Ala.  30.  This  section  creates  a 
lew  and  different  offense  from  common  law  offense  of  aiding  felon  to  escape; 
section  construed. — Wilson's  case,  61  Ala.  151.*  What  the  indictment  must 
allege.— Kyle's  case,  10  Ala.  236;  Ramsey's  case,  43  Ala.  404;  Wilson's  case, 
61  Ala.  151;  Walker's  case,  91  Ala.  32  (10  So.  30);  Hurst's  case,  79  Ala.  55. 
Indictment  best  evidence  of  cause  of  imprisonment. — Luke's  case,  49  Ala.  30. 
The  prisoner  most  be  confined  on  a  charge  under  the  laws  of  the  state. — 
Trammel's  ease,  111  Ala.  77  (20  So.  631).  A  conviction  for  introducing  a  file 
into  the  jail  to  facilitate  escape  of  prisoner  charged  with  a  misdemeanor 
is  a  bar  to  prosecution  for  same  act  to  facilitate  escape  of  felon. — Hurst's 
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case,  86  Ala.  604  (6  So.  120).  A  prisoner  in  jail  is  not  the  accomplice  of  the 
party  who  tries  to  facilitate  his  escape. — Ash's  case,  81  Ala.  76  (1  So.  558). 
Offense  cannot  be  accomplished  against  prisoner's  known  consent. — Hurst's 
case,  79  Ala.  55.  Indictment  must  allege  that  the  prisoner  was  confined 
on  a  charge  of  felony  or  misdemeanor;  statute  does  not  apply  to  United 
States  prisoner. — Trammel  v.  State,  111  Ala.  77  (20  So.  631).  The  act  of 
drilling  or  prizing  out  hole  through  which  prisoner  escaped,  the  indictment 
need  not  allege  that  it  was  done  to  facilitate  the  escape. — Marshall  v.  State, 
120  Ala.  390  (25  So.  208). 

6871.  (4712)  (4003)  (4131)  (3574)  (33)  Aiding  other  pris- 
oner to  escape. — Any  person  who,  by  any  of  the  means  speci- 
fied in  the  last  preceding  section,  or  by  any  other  act,  or  in 
any  other  manner  whatsoever,  intentionally  assists,  or  at- 
tempts to  assist,  any  prisoner  to  e§cape  from  any  comity  jail 
or  other  lawfnl  place  of  confinement,  in  which  he  is  lawfully 
confined  under  a  charge  or  conviction  of  misdemeanor,  whether 
such  escape*  be  attempted  or  effected  or  not,  or  who  rescues, 
or  attempts  to  rescue,  any  such  prisoner  therefrom,  or  from 
the  lawful  custody  of  any  officer  or  person,  must,  on  convic- 
tion, be  fined  not  more  than  one  thousand  dollars,  and  may 
also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county  for  not  more  than  twelve  months. 

(Aikin's  Digest,  p.  106,  8  31;  Clay's  Digest,  p.  409,  §  82;  p.  429,  9  17.) 
The  warrant  of  arrest  in  which  person  held  is  the  best  evidence  of  the  offense 
charged.— DuBose  v.  State,  115  Ala.  70  (22  So.  613).  Declarations  of  another 
person  that  the  defendant  conveyed  instruments  into  the  jail,  if  not  a  part 
of  the  res  gestae,  are  not  admissible. — Burton  v.  State,  118  Ala.  109  (23  So.  * 
729);  Hurst's  case,  86  Ala.  604  (6  So.  120).  See  citations  to  preceding 
section.  , 

6872.  (4713)  (4004)  (4132)  (3575)  (34)  Aiding  prisoner 
to  escape  from  custody  of  officer. — Any  person  who  does  any 
act  with  intent  to  assist  any  prisoner  in  escaping,  or  attempt- 
ing to  escape,  from  the  custody  of  any  officer  or  person  having 
the  lawfnl  charge  of  him,  or  to  aid  or  enable  any  person  to 
avoid  or  escape  a  lawful  arrest,  upon  any  criminal  charge  or 
conviction,  must,  on  conviction,  be  punished  as  if  he  had 
assisted  such  prisoner  to  escape,  or  attempt  to  escape,  from  the 
county  jail. 

(Clay's  Digest,  p.  429,  §  18.) 


CROSS  REFERENCES. 


ESCAPES  (Criminal  Code)    6858-6872 

ESCHEATS  (Civil  Code)   3918-3926 

ESTATES,  FEE  SIMPLE,  CONDITIONAL  (Civil  Code)  3396-3444 

ESTATES  OP  DECEDENTS  (Civil  Code)   2507-2829 

E8TRAY8  AND  ANIMALS  RUNNING  AT  LARGE  (Civil  Code) . .  .3927-3957 
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CHAPTER  213. 

EVIDENCE.     C873-6876. 

ARTICLE  1.     Intent  and  Proof  Thereof.    6873-6875. 
ARTICLE  2.    Corporation.  Proof  of.    6876. 


ARTICLE  1, 


Intent  and  Proof  Thereof.    6873-6875. 


SicnoN. 

6873.  Proof  of  intent  to  injure  or 

defraud. 

6874.  Proof  of  intent,  mode,  means, 

.etc.;  duty  of  jury. 


Section. 
6875.  Proof  as  to  result  of  acts,  etc., 
when  duty  of  jury  to  con- 
vict. 


6873.  (5303)  (4479)  (4897)  (4195)  (643)  troof  of  intent  to 
injure  or  defraud. — When  an  intent  to  injure,  defraud,  or 
cheat  is  necessary  to  be  shown  in  order  to  constitute  the 
offense,  it  is  sufficient  if  such  intent  be  to  injure,  defraud,  or 
cheat  the  United  States,  this  state,  or  any  other  state,  or  any 
public  officer  thereof,  or  any  county,  city,  town,  corporation, 
body  politic,  or  private  individual. 

Defined,  see  4  Port.  449,  455;  1  L.  B.  A.  104. 
(Clay's  Digest,  p.  439,  g  10.) 

6874.  (5304)  (4480)  (4898)  (4196)  (644)  Proof  of  intent, 
mode,  means,  etc.,  duty  of  jury. — When  the  intent  with  which, 
the  mode  in,  or  the  means  by  which,  an  act  is  done,  is  essential 
to  the  commission  of  the  offense,  and  such  offense  may  be 
committed  with  different  intents,  in  different  modes,  or  by 
different  means,  if  the  jury  are  satisfied  that  the  act  was 
committed  with  one  of  the  intents,  in  one  of  the  modes,  or  by 
either  of  the  means  charged,  it  is  sufficient;  and  they  must 
convict,  although  uncertain  as  to  which  of  the  intents  charged 
existed,  or  in  which  mode,  or  by  which  of  the  means  charged, 
such  act  was  committed. 

When  criminal  intent  depends  on  knowledge  of  particular  facts,  honest 
ignorance  or  mistake  of  such  facts  may  absolve  from  criminality. — See  Dot 
son's  case,  62  Ala.  141.  Criminal  intent  presumed  from  an  unlawful  act. — 
Bain's  case,  61  Ala.  76.  Criminality  necessarily  follows  from  an  act  inten- 
tionally done. — Hoover's  case,  59  Ala.  57.  The  law  presumes  that  every 
person  intends  to  do  what  he  does;  and  that  the  natural,  necessary,  and 
probable  consequences  of  his  acts  were  intended. — McElroy's  case,  75  Ala. 
9;  Stein's  case,  37  Ala.  123.  Intention  or  motive,  how  proved;  is  an  infer- 
ential fact  for  jury. — Burke's  case,  71  Ala.  377;  Whizenant's  case,  lb.  383. 
Cannot  be  testified  to  by  a  witness  or  defendant. — lb.  383;  Brown's  case, 
79  Ala.  51.  What  a  variance  in  proof  from  allegation  of  mode  or  means. — 
See  Phillips's  case,  68  Ala.  469;  Bodgers's  case,  50  Ala.  102. 
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6875.  (5305)  (4481)  (4899)  (4197)  (645)  Proof  as  to  route 
of  acts,  etc.,  when  duty  of  jury  to  convict. — When  an  act  done 
may  be  attended  by  more  results  th^n  one,  either  of  which  is 
sufficient  to  constitute  the  offense,  the  jury  must  convict,  if 
satisfied  that  any  one  of  the  results  charged  was  produced  by 
the  act,  although  uncertain  as  to  which. 


Mar.  4. 
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AETICLE  2. 
Corpobation,  Proof  of.    6876. 

6876.  Proof  of  incorporation.— In  the  trial  of  criminal  cases 
J™/;  it  shall  not  be  necessary  for  the  state  to  prove  the  incorpora- 
tion of  any  corporation  mentioned  in  the  indictment,  com- 
plaint, or  information,  unless  the  defendant,  before  entering 
upon  such  trial,  denies  the  existence  of  such  corporation  by 
a  sworn  plea.       , 

CROSS   REFERENCES. 

EVIDENCE   (Civil  Code) 3958-4076 

(Criminal  Code)  6873-6876 

EXAMINEES  OF  PUBLIC  ACCOUNTS  (Political  Code) 546-  549 

EXCEPTIONS  (Civil  Code)  3131,  3137,  3161,  3016-3022 

EXECUTIONS  AND  JUDGMENTS  (Civil  Code) 4077-4159 

EXECUTION  OF  SENTENCE  (Criminal  Code)   ...7191-7211,  6580-6592, 

6596,  6602-6605,  6512-6533,  6536-6572,  6575,  7639-7652 

EXECUTIVE  DEPABTMENT  (Political  Code)   550-  655 

EXECUTOR  DE  SON  TORT  (Civil  Code)  2801 

EXECUTORS  AND  ADMINISTRATORS  (Civil  Code). .  .2507-2829,  6152-6209 

EXECUTORY  DEVISE  (Civil  Code)   3398 

EXEMPTIONS  FROM  TAXATION  (Political  Code)   2061-2073 

EXEMPTIONS  (Civil  Code)   4160-4237 

EXHIBITS  (Civil  Code)  3144 

EXPERIMENT  STATIONS  (Political  Code)   53-   69 

EXPRESS  COMPANIES  (Political  Code)  2145,2086 

EXTENSION  OF  MUNICIPALITIES  (Political  Code)  1075-1125 
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CHAPTER  214. 

EXTORTION.     6877. 

6877.  (5103)  (3926)  (4154)  (3593)  (52)  Extortion.— Any 
justice  of  the  peace,  clerk,  sheriff,  or  other  officer,  who  is  by 
law  authorized  to  receive  fees  for  services  rendered  by  him 
in  his  official  capacity,  and  who  knowingly  takes  a  fee  or  fees 
for  any  service  not  actually  rendered  by  him,  or  knowingly 
takes  any  greater  fee  or  fees  than  by  law  allowed  for  any 
services  actually  rendered  by  him,  must,  on  conviction,  be 
fined  not  less  than  twenty  nor  more  than  five  hundred  dollars, 
and  may  also  be  imprisoned  in  the  county  jail,  or  sentenced 
to  hard  labor  for  the  county  for  not  more  than  six  months. 
(Form  56  [4*6].) 

(Clay's  Digest,  p.  431,  §  26.)  Collier's  case,  55  Ala.  125;  Cleaveland's 
rase,  34  Ala.  254;  27  Am.  St.  Rep.  207  (29  So.  336). 


CROSS  REFERENCES. 


EXTORTION  (Criminal  Code)  6877,  7455,  7474,  7688,  7823-7825 

BXTRAORDINABY  BEMEDIBS  (Civil  Code)    .4864-4872 

FACTORIES,  INSPECTION  OP  (Criminal  Code)   7212-7222 

FACTORIES  (Political  Code)  2062  et  seq. 

PAIRS;  FARMERS  (Political  Code) 70-    72 

FALSE  IMPRISONMENT  (Civil  Code)   4238,4239 

FALSE  PERSONATION  (Criminal  Code)  6922, 6936 

FALSE  PRETENSES  (Criminal  Code) 6920,  6938, 7327 

FALSE  REPRESENTATIONS  (Criminal  Code)   6923-6925 

FARMING  TOOLS  (Political  Code)   2062  et  seq. 

FARM  PRODUCE  (Political  Code)    2062  et  seq. 


CHAPTEE  215. 

KARM   PRODUCTS,  SALE  AND  DISPOSITION  OF.     6878.  6879 


SlCTIOW. 

6878.  Trading  in  farm  products  be- 
tween   sunset    and    sunrise; 


Section. 
6879.  Failure*  to  apply  farm  produce 
to  payment  of  lien  for  rent 


exception.  or  advances. 

6878.  (5544)  (4141)  (4369)  Trading  in  farm  products  be- 
tween sunset  and  sunrise;  exception. — Any  person  who  buys, 
sells,  receives,  barters,  or  disposes  of  any  cotton,  corn,  wheat, 
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oats,  peas,  or  potatoes,  after  the  hour  of  sunset,  and  before 
the  hour  of  sunrise  of  the  next  succeeding  day,  or  any  person 
who  in  any  manner  moves,  carries,  conveys,  or  transports, 
except  within  the  limits  of  the  farm  or  plantation  on  which 
it  is  raised  or  grown,  any  cotton  seed  between  the  hours  of 
sunset  and  sunrise  of  the  next  succeeding  day,  must,  on  con- 
viction, be  fined  not  less  than  ten  nor  more  than  five  hundred 
dollars,  and  may  also  be  imprisoned  in  the  county  jail  or  sen- 
tenced to  hard  labor  for  the  county  for  not  more  than  twelve 
months;  but  this  section  shall  not  affect  the  right  of  municipal 
corporations  to  establish  and  regulate,  under  their  charters, 
public  markets  within  their  limits,  for  the  sale  of  commodi- 
ties for  culinary  purposes,  nor  the  right  of  any  proprietor 
or  owner  of  any  plantation  or  premises  to  sell  on  such  plan- 
tation or  premises  the  necessary  grain  and  provisions  for  the 
subsistence  of  man  and  beast  for  the  night  to  traveling  or 
transient  persons,  or  for  the  use  of  agricultural  laborers  in 
his  own  employment  on  such  plantation  or  premises;  nor  shall 
the  provisions  of  this  section  apply  to  any  person  carrying 
seed  cotton  to  a  gin  for  the  purpose  of  having  the  same  ginned. 

(Feb.  12,  1379,  p.  63;  Feb.  20,  1875,  p.  241.)  Constitutionality  of  statute. 
—Davis's  case,  68  Ala.  58.  Want  of  knowledge  or  consent  of  owner  of 
products  not  an  element  of  this  offense,  and  his  knowledge  of  the  act  or 
consent  thereto,  when  done  by  another,  is  no  defense. — Gilliam's  case,  71 
Ala.  10-  Instructions  by  principal  to  agent  to  buy  farm  products,  presump- 
tions; act  and  declaration  of  agent  as  evidence  against  principal. — Russell's 
case,  71  Al».  348.  Sufficiency  of  indictment;  may  be  in  the  alternative. — 
Russell's  case,  71  Ala.  348.  Necessary  averments. — lb.  348.  See  Grattan's 
case,  lb.  :U4;  Davis's  case,  68  Ala.  58;  Wheat  v.  State,  110  Ala.  68  (20 
So.  449). 

6879,  (5545)  (4142)  Failure  to  apply  farm  produce  to  pay- 
ment of  lien  for  rent  or  advances. — Any  person  who  know- 
ingly takes  or  receives  any  cotton  or  other  farm  produce  upon 
which  there  is  a  lien  for  rent  or  advances,  or  both,  or  the 
proceeds  thereof,  and  who  fails  to  apply  the  same  to  the  pay- 
ment of  the  rent,#or  the  discharge  of  the  lien,  whether  the  same 
is  in  the  hands  of  a  third  party  or  not,  must,  on  conviction,  be 
punished  as  if  he  had  stolen  the  same. 


CROSS  REFERENCES. 


FARM  PRODUCTS,  SALE  AND  DISPOSITION  OF  (Criminal  Code)  .6878,  6879 

FEES  [<:rmina]  Code)  7044,  6631-6670 

FEES  AND  COSTS  (Civil  Code)   3662-3729 

FEE  SIMFI^B  ESTATE  (Civil  Code)   3396,  3423  et  seq. 

^IL  ESTATES  (Civil  Code)  3397 

B8  {Criminal  Code)   6756,  7129 


. 


FELONS— FERTILIZERS;  OFFENSES  CONCERNING.  687 

FELONS,  FUGITIVES  (Criminal  Code)    6939-6953' 

FBLONT  (Political  Code)   293, 1467 

(Civil  Code)    3255 

FBLONT,  COMPOUNDING  (Criminal  Code)  6469 

FEMALES  (Political  Code) t,  1450 

(Civil  Code) H070, 5163 

(Criminal  Code) 6217, 6737 

FENCE  LAW  DISTRICTS  (Civil  Code) 5881-5898 

FENCES  AND  LIVESTOCK  (Civil  Code) 4240-4259 

FENCES  (Cr'nVnal  Code)   6413, 6414 

(Civil   Code)    3023-3040 

(Criminal  Code)   7822-7825 


CHAPTEE  216. 

FERTILIZERS;  OFFENSES  CONCERNING.    6880-6887. 


Section.  • 

6880.  Dealing  in  fertilizers  without 

submitting      statement      to 
commissioner. 

6881.  8elling  fertilizers  without  at- 

taching proper  tags. 


Skctiow. 

6884.  Dealing  in  commercial. fertil- 
izers without  license. 

6885.  Fraud  in  manufacture,  sale,  or 
exchange  of  fertilizer. 

6886.  Selling  fertilizer  below  guar- 
anteed total  value,  penalty 

Using   more    than    once,    and  j  for< 

counterfeiting  tags,  etc.  6887.  Sale  of  cottonseed  meal  with- 

6883.  Making    false    certificate    of   I  out  tags  and  analysis;  pen- 

analysis  of  fertilizer.  |  alty  for. 

6880.  (5560)  (4153)  Dealing  in  fertilizers  without  submit- 
ting  statement  to  commissioner. — Any  person  who  manufac- 
tures or  exchanges,  sells,  or  offers  for  sale  or  exchange,  any 
fertilizer,  without  first  submitting  the  statement  required  by 
law  to  the  commissioner  of  agriculture  and  industries,  must, 
on  conviction,  be  fined  not  more  than  five  hundred  dollars  for 
each  offense. 

(Feb.  23,  1883,  p.  184,  §  6;  Feb.  17,  1885,  p.  172,  §  8.) 

6881/  (5561)  (4154)  Selling  fertilizers  without  attaching 
proper  tags. — Any  person  who  sells,  exchanges,  or  offers  for 
sale  or  exchange,  any  bag,  package,  or  barrel  of  fertilizer, 
which  has  not  been  tagged  as  provided  by  law,  must,  on  con- 
viction, be  fined  not  less  than  fifty  dollars  for  each  offense. 

(Feb.  17,  1885,  p.  172,  §  10.)  Notes  given  on  sale  of  commercial  fertilizer 
to  which  no  tags  were  affixed. — Johnson  v.  Hanover  Bank,  88  Ala.  271  (6 
8o.  909).     8ee  note  to  §  32  (386). 

6882.  (5562)  (4155)  Using  more  than  once,  and  counter- 
feiting tags,  etc. — Any  person  who  counterfeits  the  tag  pre- 
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AtD^*^  in  which  the  indictment  was  found,  or  the  prosecution  com- 
menced, unless  otherwise  expressly  provided;  and  judgment 
therefor  must  b.e  entered  in  favor  of  the  state,  for  the  use  of 
the  particular  county. 

Toulmin's  Digest,  pp.  364-368.  (Aikin's  Digest,  pp.  199-201,  §  10;  Clay's 
Digest,  pp.  427-429,  §  2.)  Duty  of  county  treasurer  as  to  fine  and  forfeiture 
fund;  fine  and  forfeiture  fund  is  under  the  control  of  the  legislature;  man 
dam  us  may  lie  against  county  treasurer  to  compel  payment  out  of  funds.— 
Sessions  v.  Boykin,  78  Ala.  328.  County ihas  title  to  fine  and  forfeiture  fund; 
county  may  maintain  suit  at  law  or  in  equity  for  misappropriation  of  funds; 
payments  of  certificates  after  registration;  enforcement  of  lien  against  bond 
of  county  treasurer  for  payment. — Jackson  Co.  v.  Derrick,  117  Ala.  348  (23 
So.  193).  The  fund  is  composed  of  fines  and  forfeitures  arising  from  criminal 
prosecution  or  penalties  for  contempt;  it  primarily  belongs  to  the  state;  it 
is  usually  by  statute  set  apart  for  special  uses;  it  is  the  part  of  the  legis- 
lature to  dispose  of  it. — Sanders  v.  Elmore  Co.,  117  Ala.  543  (23  So.  788). 
County  commissioners  have  no  power  to  dispose  of  the  funds  except  such  as 
is  given  them  by  statute. — Brown  v.  Parris,  93  Ala.  314  (9  So.  603).  Beviver 
of  barred  claims  by  statute  of  limitations. — Brown  v.  Parris,  93  Ala.  314  (9 
So.  603).  Judgment  for  fines  must  be  in  name  of  state,  for  use  of  the  county. 
— WarfieSd's  case,  34  Ala.  261.  Proceeds  of  hire  of  county  convicts  belong 
to  the  fine  and  forfeiture  fund. — State  v.  Coleman,  73  Ala.  550. 

6889,  (4715)  (4895)  (4461)  (4438)  Surplus  of  fund  to  pay 
officers. — Whenever  there  shall  be  a  surplus  of  the  fund  aris- 
ing from  fines  and  forfeitures  in  the  county  treasury  of  any 
county,  over  and  above  the  sura  required  to  pay  the  registered 
claims  of  state  witnesses,  the  county  treasurer  of  such  county 
must  pay  the  fees  of  the  officers  of  court  arising  from  criminal 
eases  in  which  the  defendant  is  not  convicted  and  the  costs 
are  not  imposed  on  the  prosecutor,  or  in  which  defendants 
have  been  convicted,  and  have  been  proved  insolvent  by  the 
return  of  executions  "no  property  found,' 9  or  in  cases  in  which 
the  state  enters  a  nolle  prosequi,  or  where  the  indictment  has 
been  withdrawn  and  filed,  or  the  prosecution  abated  by  the 
death  of  the  defendant,  unless  the  payment  or  distribution 
of  such  funds  are  otherwise  provided  for. 

(Feb.  28,  1887,  p.  146;  Feb.  17,  1876,  p.  209,  §  1;  Jan.  28,  1876,  p.  209; 
Dee.  12,  1864,  p.  79;  Nov.  14,  1862,  p.  74,  §  1.)  The  state,  by  the  common 
law,  pays  no  costs;  in  the  absence  of  statute,  the  state  nor  defendant  are 
not  liable  for  costs  or  fees. — State  v.  Brewer,  59  Ala.  130.  Consolidation  of 
fine  ami  forfeiture  fund  and  general  fund. — Scruggs  v.  Underwood,  54  Ala. 
186;  Mu-liaol  v.  Marengo  Co.,  52  Ala.  159.  When  claims  barred  for  failure 
to  present  to  commissioners'  court. — Michael  v.  Marengo  Co.,  52  Ala.  159; 
Palmer  v.  Fitts,  51  Ala.  489;  Briggs  v.  Coleman,  51  Ala.  561.  Local  statute 
for  Mobile  county  held  not  to  prohibit  a  partial  payment  of  claim. — Stone  v. 
Ames,  £1  Ala.  644  (8  So.  421).  Priority  of  witness  claims  over  those  of  fees 
of  officers.— Hawkins  v.  State,  124  Ala.  102  (27  So.  215);  Stone  v.  Ames,  91 
Ala*  G44  (8  So.  421).  Fees  of  clerk,  from  what  fund  payable  under  special 
law  for  Mobile  county. — Mobile  Co.  v.  Powers,  103  Ala.  207  (15  So.  642). 
Fine  and  forfeiture  fund  is  one  accruing  from  pecuniary  penalties  and  puni- 
tive impositions  in  the  nature  of •  profits  arising  from  our  system  of  criminal 
procedure. — State  v.  Coleman,  73  Ala.  550.  Statute  construed. — Herr  v.  Sey 
mcuir,  7G  Ala.  270.  Fees  of  justices  not  payable  out  of  fine  and  forfeiture 
fund,  as  fees  of  officers  of  court  are  in  certain  cases. — McPherson  v.  Boykin. 
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or  any  person,  firm,  or  v  corporation  who  sells  as  fertilizers 
cotton  seed  meal  which  does  not  contain  the  ingredients  as  set 
forth  in  the  contract  of  sale  or  stamped  on  the  tags  attached 
to  the  bags,  sacks,  or  other  packages  or  parcels  containing  the 
same;  or  any  person,  firm,  or  corporation  who  sells  as  a  ferti- 
lizer any  cotton  seed  meal  containing  less  than  eight  per  cent 
of  ammonia,  or  any  person,  firm,  or  corporation  who  sells 
any  cotton  seed  meal  in  bags,  sacks,  or  other  packages  or 
parcels,  without  having  stamped  or  printed  plainly  in  large 
capital  letters  on  the  sacks,  bags,  or  other  parcels  or  packages 
containing  the  same,  the  words  "high  grade,"  when  such 
cotton  seed  meal  contains  eight  per  cent  of  ammonia,  as  above, 
and  the  words  "low  grade"  when  such  cotton  seed  meal  cori: 
tains  below  eight  per  cent  of  ammonia,  is  guilty  of  a  misde- 
meanor, and  shall,  upon  the  first  conviction,  be  fined  not  less 
than  one  hundred  dollars  nor  more  than  one  thousand  dollars, 
and  upon  any  subsequent  conviction  be  fined  not  less  than  one 
thousand  nor  more  than  five  thousand  dollars. 


CROSS  REFERENCES. 


FERTILIZERS  (Political  Code)  24-    48 

(Criminal  Code)  6880-6887 

FIELD-NOTES  (Political  Code)    # 573 

(Civil  Code)    3984 

FIERI  FACIAS  (Civil  Code)   4077-4159 

FIGHTING  (Criminal  Code)    6222,  6893,  6306-6308,  6771, 7085 

FIGHTING  COCKS  (Criminal  Code) 6467, 6468 

PILES  OF  OOUBT  (Civil  Code) ." 5734  et  seq. 

FINAL  RECORD  (Civil  Code)  3074  et  seq.,  5733  et  seq.,  3272  et  seq. 

FINES  (Criminal  Code)   6627,  7633 


CHAPTER  217. 

FINES  AND  FORFEITURES.     6888-6892. 

Section.                                    *  ;  Section. 

€888.  Fines  to  go    to    county,  and  '  6891.  Same;  when  indictment  with 

judgment   accordingly.  I  drawn;      afterward!      rein 

6889.  Surplus  of  fund  to  pay  offi-  \  *££   "*   defendant  C°D 

een-  6892.  Penalty  for  failure  to  make 

6890.  Same;  officer's  statement  un-   j  statement   and   refund   fees 

der  oath;  when  to  refund.       I  afterwards  collected. 

« 

6888.    (4714)  (4894)  (4458)  (37G3)  (216)   Fines  to  go  to 
county,  and  judgment  accordingly. — All  fines  go  to  the  county 
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CHAPTER  218. 

FIREARMS.     6893-6897. 


Section. 

6893.  Presenting    firearms     at     an- 

other. 

6894.  Discharging  cannon  or  firing 

salute  in  capitol  grounds 
without  permission  of  gov- 
ernor. 


Section. 

6895.  Using  firearms  while  fighting 

in  public  places. 

6896.  Selling,   etc.,   pistol  or  bowie 

knife  to  minor. 

6897.  Shooting,    throwing    missiles. 

into,  at,  etc.,  dwelling  and 
other  houses. 


f    i 


u  i  6893.  (4342)  Presenting  firearms  at  another.— Any  person 
who  presents  at  another  person  any  gun,  pistol,  or  other  fire- 
arm, whether  loaded  or  unloaded,  or  any  Roman  candle,  must 
on  conviction,  be  fined  not  less  than  ten  nor  more  than  one  hun- 
dred dollars.    (Form  60  [49y2].) 

(Feb.  28,  1889,  p.  67.)  The  term  "other  firearm"  not  too  indefinite  to 
charge  in  an  indictment. — Elmore  v.  State,  140  Ala.  184  (37  So.  156).  Abusive 
words  no  extenuation  or  justification;  wife  not  a  competent  witness  under 
this  statute,  though  married  subsequent  to  the  offense. — Elmore  v.  State,  140 
Ala.  184  (37  So.  156).  When  finding  upon  facts  will  not  be  reviewed  on 
appeal— Norille  v.  State,  131  Ala.  35  (31  So.  19).  Not  unconstitutional; 
not  intended  to  interfere  with  the  right  of  self-defense. — Davenport's  case. 
112  Ala.  49  (20  So.  971).  If  weapon  discharged  and  deatn  results,  the  killing 
cannot  be  less  than  involuntary  manslaughter. — Johnson's  case,  94  Ala.  35 
(10  So.  667);  Sanders's  case,  105  Ala.  4  (16  So.  935). 

6894.  (5352)  Discharging  cannon  or  firing  salute  in  capitol 
grounds  without  permission  of  governor. — Any  person  who 
discharges  any  cannon  or  fires  any  salute  in  the  grounds  of 
the  state  capitol,  without  the  permission  of  the  governor,  must 
on  conviction,  be  fined  not  less  than  two  hundred  nor  more 
than  five  hundred  dollars. 

(Feb.  18,  1891,  p.  1334,  §  2.) 

6895.  (5353)  (4094)  (4228)  (3671)  (129)  Using  firearms 
while  fighting  in  public  place. — Any  person  who,  while  fight 
ing  in  the  streets  of  any  city  or  town,  or  at  a  militia  muster, 
or  at  any  public  place,  whether  public  in  itself  or  made  public 
at  the  time  by  an  assemblage  of  persons,  uses,  or  attempts  to 
use,  except  in  self-defense,  any  kind  of  firearms,  must,  on  con- 
viction, be  fined  not  less  than  two  hundred  nor  more  than  five 
hundred  dollars,  and  may  also  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county  for  not  less 
than  six  months.    (Form  111  [89].) 

6896.  (5355)  (4096)  (4230)  (3751)  (204)   Selling,  etc.,  pis- 
tol  or  bowie-knife  to  minor. — Any  person  who  sells,  givps,  or 
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lends  to  any  minor  any  pistol  or  bowie-knife,  or  other  knife 
of  like  kind  or  description,  mnst,  on  conviction,  Toe  fined  not 
less  than  fifty  nor  more  than  five  hundred  dollars.  (Form 
103  [82].) 

6897.  Shooting,  throwing  missiles  into,  at,  etc.,  dwelling  and  (w.c.c.> 
other  houses. — Any  person  who  shoots  a  pistol  or  other  fire- 
arm or  slingshot,  or  who  throws  a  stone  or  other  missile  at, 
into,  in,  through,  or  against  a  dwelling  house,  school  house, 
church  building,  factory,  storehouse,  courthouse,  or  house  or 
building  used  for  manufacturing  purposes,  or  any  house  or 
building  used  for  the  assembling  of  people  for  business  or 
pleasure,  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  fined  not  more  than  one  thousand  dollars, 
and  may  be  sentenced  to  hard  labor  for  the  county  for  not 
longer  than  twelve  months. 


CROSS   REFERENCES. 


FIBEABMS  (Criminal  Code)    6893-6897 

FIRE  COMPANIES  (Political  Code)   1265 

PIBB  HUNTING  (Civil  Code)   4485 

PIBB  INSURANCE  COMPANY  (Civil  Code)   4543-4596 

PIBB  LIMITS,  MUNICIPAL  (Political  Code)  . . .  .* 1264 

FISCAL  AGENCY  (Political  Code)  626 

FISCAL  YEAB  (Political  Code) 614 


CHAPTER  219. 


FISH  AND  FISHING.     6898-0906. 


8Bcnoir. 


Obstructing    and     preventing 
fish  from  running  up  rivers 
or  creeks, 
ning  up  rivers  or  creeks. 

6899.  Poisoning    stream,    or    using 

explosive   substance,   to 
catch  fish. 

6900.  Ownership    and    title    of   fish 

in  the  state. 

6901.  Seines,   nets,   traps,   or   other 

devices     for    catching    fish 
prohibited. 


Section* 

6902.  Exceptions   to  preceding   sec- 

tions. 

6903.  Fines    and    forfeitures,    con- 

verted into  game  and  fish 
protection  fund. 

6904.  Fishing,  taking  or  killing  fish 

in  pools,  lakes,  or  other 
bodies  of  water  wholly 
upon  lands  of  another;  pen- 
alty for. 

6905.  Fines,  forfeitures,  and  penal- 

ties, distribution  of. 


6898.  (5587)  (4167)  Obstructing  and  preventing  fish  from 
running  up  rivers  or  creeks. — Any  person  who,  by  means  of 
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dams,  traps,  or  other  obstructions,  prevents  the  passage  of 
fish  up  the  waters  of  any  river  or  creek  in  this  state,  must,  on 
conviction,  be  fined  not  more  than  one  hundred  dollars. 

(Jan.  20,  1879,  p.  174;  Dec.  11,  1882,  p.  12,  §  5.)  Evidence  to  show  that 
trap  was  constructed  in  violation  of  law  to  destroy  fish. — Tutwiler  Coal  Co.  v. 
Nichols,  39  So.  762. 

<mm>j  6899.  (5588)  (4168)  (4241)  (3753)  (206)  Poisoning  stream, 
or  using  explosive  substance,  to  catch  fish,— Any  person  who 
takes,  catches,  kills,  or  attempts  to  take,  catch,  or  kill  fish 
in  any  waters  of  the  state,  by  poisoning  the  stream  or  body 
of  water  in  which  they  are  found,  or  by  the  use  of  any  poison- 
ous substance  put  in  the  water,  or  by  the  use  of  fishberries, 
lime,  giant  powder,  dynamite,  gunpowder,  or  any  other  explo- 
sive substance,  must,  on  conviction,  be  fined  not  less  than  ten 
nor  more  than  one  hundred  dollars,  to  be  paid  into  the  state 
treasury  to  the  credit  of  the  game  and  fish  protection  fund. 

(Feb.  19,  1883,  p.  60.) 

6900.  Ownership  and  title  of  fish  in  the  state. — The  owner- 
lE^,*"  ship  and  title  to  all  fish  in  the  State  of  Alabama  not  held  b> 
private  ownership  legally  acquired  is  in  the  State  of  Alabama 
for  the  purpose  of  regulating  and  controlling  the  use  and 
disposition  of  them  after  catching,  taking,  or  killing,  as  pro- 
vided for  in  this  Code. 
it..**.  6901.  Seine,  nets,  traps,  or  other  devices  for  catching  fish 
prohibited. — Any  person  who  shall  take,  catch,  or  kill  any  fish 
in  any  of  the  waters  of  this  state  by  means  of  any  seine,  tram- 
mel-net, gillnet,  fishtrap,  or  any  other  device  or  trap,  or  by 
any  means  other  than  by  ordinary  hook  and  line,  gig,  spear, 
or  trotline,  except  as  provided  in  the  next  succeeding  section, 
shall  be  guilty  of  misdemeanor,  and,  on  conviction,  shall  be 
fined  not  less  than  fifty  nor  more  than  two  hundred  dollars. 

6902.  Exceptions  to  preceding  section. — The  preceding  sec- 
tion shall  not  apply  to  ponds  and  reservoirs  wholly  on  the 
premises  of  any  person  using  such  device;  nor  to  the  salt 
waters  of  the  state;  nor  to  any  waters  in  the  state  in  which 
the  tide  ebbs  and  flows;  nor  to  small  seines  not  more  than 
twelve  feet  in  length  and  four  feet  in  width,  known  as  minnow 
seine  for  catching  minnows  to  be  used  for  bait  only. 
i  m  6903.  Fines  and  forfeitures  converted  into  game  and  fish 
protection  fund. — All  money  arising  under  the  provisions  of 
the  three  preceding  sections  from  fines,  forfeitures,  etc.,  shall 
be  forwarded  to  the  state  treasurer  on  the  first  day  of  each 
month  and  covered  into  the  game  and  fish  protection  fund. 

6904.  Fishing,  taking  or  killing  fish  in  pools,  lakes,  or  other 
jJJ^1;;    bodies  of  water  wholly  upon  lands  of  another;  penalty  for.— 
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Any  one  who  shall  take,  catch,  or  kill,  or  in  any  way  aid  in 
the  taking,  catching,  or  killing  of  any  fish  in  any  pond,  pool, 
lake,  or  other  reservoir,  or  body  of  water  wholly  on  the  prem- 
ises of  another  person,  or  go  or  be  upon  or  trespass  on  the 
lands  adjacent  to  such  pond,  pool,  lake,  or  body  of  water  for 
the  purpose  of  catching  or  taking  fish  therefrom  in  any  man- 
ner, or  by  any  means  whatsoever,  without  a  written  permit 
from  the  owner  of  such  premises,  or  body  of  water  (such  per- 
mit  when  given  to  remain  in  force  and  effective  for  twenty- 
four  hours,  and  no  longer,  unless  otherwise  specified  in  the 
permit  itself,  in  which  event  the  time,  and  also  the  terms  of 
such  permit  to  govern  absolutely,  unless  revoked  in  writing 
by  the  party  issuing  the  same  and  served  in  person  on  the 
party  or  parties  so  affected)  shall  be  guilty  of  a  misdemeanor, 
and,  on  conviction,  may  be  fined  not  more  than  fifty  dollars, 
but  if  the  conviction  be  for  seining,  shooting,  or  dynamiting 
for  fish,  the  fine  shall  not  be  for  less  than  twenty-five  dollars, 
to  be  paid  in  lawful  money  of  the  United  States,  and  the 
defendant  may  also  be  sentenced  to  hard  labor  for  the  county 
for  not  more  than  ninety  days,  at  the  discretion  of  the  court. 

6905.  Fines,  forfeitures,,  and  penalties,  distribution  of. —  Aug.  is, 
Each  county  game  and  fish  warden  shall  receive  one-half  of  J^^' 
all  fines,  forfeitures,  and  penalties  collected  in  his  county 
under  this  chapter.  Such  moneys  shall  be  so  paid  by  the 
courts  collecting  the  same,  and  the  remainder  shall  be  for- 
warded to  the  state  treasurer  and  covered  into  the  game  and 
fish  protection  fund. 

CROSS  REFERENCES. 


FISH  AND  FISHING  (Criminal  Code)   6898-6905 

PISH  AND  GAME  DEPARTMENT  (Political  Code)   658-  688 

FLAG  (Political  Code)   2058,  2059 

FLORIDA  (Political  Code)   85 

FLOTSAM  AND  JETSAM  (Civil  Code)   5844-5857 

FLOWERS  (Horticulture)   (Political  Code)   811-  826 

FLYING  JENNIES  (Political  Code)   2361 

FOAL  (Criminal  Code)   6240 

FOOD,  LAWS  REGULATING  (Criminal  Code) 7049-7083 

FORCIBLE  ENTRY  AND  UNLAWFUL  DETAINER  (Civil  Code) .  .4260-4286 

FORDS  (Civil  Code)   a037 

FOREIGN  ADMINISTRATION  (Civil  Code)   255&-256S,  2825-2829 

FOREIGN  CORPORATIONS  (Political  Code)  2391-2400 

"         (Civil  Code)    3638-3661 

FOREIGN  CORPORATIONS,  LICENSE  (Political  Code) 2401-2412 

FOREIGN  MUNICIPAL  CORPORATIONS  (Political  Code)    1443-1449 

FOREIGNERS  (Civil  Code)    2831 

35-AC-TOL.  Ill 
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CHAPTER  220. 

FORESTS-WOODS;  BURNING  OF.     6906-6908. 


Skction. 

6906.  Burning  woods  willfully. 

6907,  Burning  pine  forest  willfully. 


Section. 

6908.  Burning  turpentine  and  other 
forest  negligently. 


6906.  (5617)  (3882)  (4426)  (3743)  (196)  Burning  woods 
willfully. — Any  person  who  willfully  sets  fire  to  the  woods 
or  forest  on  uninclosed  lands  not  belonging  to  himself,  or 
willfully  causes  fire  to  be  communicated  to  such  woods  or 
forest  (except  during  the  months  of  February  and  March), 
must,  on  conviction,  be  fined  not  less  than  ten  nor  more  than 
two  hundred  dollars. 

6907.  (5618)  (3883)  (4427)  (3744)  (197)  Burning  pine 
forest  willfully. — Any  person  who  willfully  sets  fire  to  any  pine 
forest  which  is  used  for  the  purpose  of  procuring  turpentine, 
must,,  on  conviction,  be  fined  not  less  than  one  hundred  nor 
more  than  one  thousand  dollars,  and  may  also  be  imprisoned 
in  the  county  jail,  or  sentenced  to  hard  labor  for  the  county 
for  not  more  than  twelve  months. 

6908.  (5619)  (3884)  (4428)  (3745)  (198)  Burning  turpen- 
tine and  other  forest  negligently. — Any  person  who  negli- 
gently causes  fire  to  be  communicated  to  any  pine  forest  which 
is  used  for  the  purpose  of  procuring  turpentine,  or  to  any 
forest  belonging  to  another,  and  thereby  injures  or  destroys 
the  same,  must,  on  conviction,  be  fined  not  less  than  fifty  nor 
more  than  two  hundred  dollars. 

(Feb.   17,   1885,  p.  125.) 


CROSS    REFERENCES. 


FORESTS-WOODS;  BURNING  (Criminal  Code)    6906-3908 

FORFEITURES  AND  FINES  (Criminal  Code)   6888-6892 

FORFEITURES  OF  FRANCHISE  (Political  Code)   2364-2390 

(Civil  Code) * 3510-3517 
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CHAPTER  221. 

FbRGERY  AND  COUNTERFEITING.     6909-0919. 


Section. 

6909.  Forgery  in  first  degree. 

6910.  Forgery  in  second  degree;  of 

will,  deed,  note,  bond,  bill, 
order,  etc. 

6911.  Same;  public  seal,  or  seal  of 

incorporated  bank. 

6912.  Same;    by    forging,    destroy- 

ing, or  falsifying  records, 
return  to  process,  etc. 

6918.  Same;  by  forging  official  cer- 
tificate. 

6914.  Same;  by  counterfeiting  gold 
or  silver  coin,  etc. 


Section. 

6915.  Same;    by   counterfeiting   en- 

graved   plate    of   banknote, 
check,    etc. 

6916.  Forgery  in  third  degree. 

6917.  Indictment  for  forgery  of  in- 

strument destroyed  or  with- 
held. 

6918.  Punishment    of    forgery    and 

counterfeiting. 

6919.  Erasing   endorsement    on    ap- 

plication  for  injunction. 


6909.  (4719)  (3851)  (4332,  4333)  (3635,  3636)  (93,  94) 
Forgery  in  first  degree. — Any  person  who,  with  intent  to  in- 
jure or  defraud  any  person,  corporation,  state,  or  government, 
alters,  forges,  or  counterfeits  any  bill,  note,  draft,  check,  cer- 
tificate, or  other  evidence  of  debt,  issued  by  any  incorporated 
bank  or  banking  company  of  this  or  any  other  state,  or  by  the 
authority  of  any  law  of  the  United  States,  or  private  bank,  or 
by  any  officer  authorized  to  issue  the  same,  or  drawn  on  any 
incorporated  bank  or  banking  company,  or  on  the  treasurer 
of  this  state;  or  who,  with  such  intent,  utters  and  publishes 
as  true  any  falsely  altered,  forged,  or  counterfeited  bill,  note, 
draft,  check,  certificate,  or  other  evidence  of  debt,  so  issued 
or  drawn,  knowing  the  same  to  be  altered,  forged,  or  counter- 
feited, is  guilty  of  forgery  in  the  first  degree.    (Form  61.) 

Once  punishable  by  death.— Toulmin  's  Digest,  pp.  210,  211,  §  27;  p.  225, 
5  6.  (Aikin's  Digest,  p.  108,  §  45;  Clay's  Digest,  p.  422,  §  §  37-10.)  '  To  con- 
stitute guilt  it  is  not  necessary  that  the  defendant  should  have  written 
the  instrument,  procuring  another  to  do  it  for  him  may  be  sufficient.— Gooden 
t.  8tate,  55  Ala.  178;  Koch  v.  State,  115  Ala.  99  (22  So.  471).  Need  not 
allege  whether  a  bank  was  a  partnership  or  a  corporation;  it  is  not  necessary 
that  any  person  should  nave  been  defrauded  by  a  forgery.— Denson  v.  State 
122  Ala.  100  (26  So.  119);  Benson  v.  State,  124  Ala.  92  (27  So.  1).  Effect  of 
failure  of  indictment  to  charge  that  the  bank  was  incorporated.— Benson 
v.  8tate,  124  Ala.  92  (27  So.  1).  Evidence  as  to  forgery.— Koch  v.  State 
115  Ala.  99  (22  So.  471).  Evidence  that  forged  order  was  written  on  leaf 
of  blank  book  found  in  pocket  of  defendant.— Koch  v.  State,  115  Ala.  99 
(22  So.  471).  Bank  checks  included  in  the  words  " bills' '  and  "bills  of 
exchange."— Bank  v.  Nelson,  105  Ala.  180  (16  So.  707).  An  order  may  be 
the  subject  of  forgery.— Agee  v.  State,  113  Ala.  52  (21  So.  207).  Intent  to 
defraud  is  always  an  element  of  the  offense. — Agee  v.  State  113  Ala  52 
(21  So.  207);  Gooden  v.  State,  55  Ala.  178.  While  an  instrument  void  on 
its  face  is  not  the  subject  of  forgery,  yet  if  by  extrinsic  facts  it  might 
defraud,  it  is  the  subject  of  forgery.— Glenn  v.  State,  116  Ala.  483   (23  So. 
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]);  Lampkin  v.  State,  105  Ala.  1  (16  So.  575);  Fomby  v.  State,  87  Ala.  36 
fti  So.  271);  Rembert  v.  State,  53  Ala.  467.  Evidence  as  to  handwriting 
of  defendant;  confession  before  instrument  was  uttered. — Henderson  v.  State, 
120  Ala.  360  (25  So.  236).  A  note  as  follows:  "Mr.  Holmes;  Selma,  Ala., 
dear  sir. — The  value  of  this  chain  is  $10  (ten) ' '  on  its  face  is  not  the  subject 
of  forgery,  but  in  connection  with  extrinsic  facts  it  might  be,  and  an 
indictment  charging  a  forgery  of  such  paper  alone  is  insufficient. — Burden 
v.  State,  120  Ala.  388  (25  So.  190).  It  is  'not  necessary  to  name  any  particu- 
lar person  or  corporation  intended  to  be  defrauded. — Williams  v.  State,  126 
Ala.  50  (28  So.  632).  An  indictment  which  avers  that  the  instrument  was 
or  purported  to  be  the  act  of  the  person  by  whom  it  was  or  purported  to 
be  signed,  is  bad  on  demurrer. — Horton  v.  State,  53  Ala.  488.  Forgery  at 
common  law  is  the  false  making  or  materially  altering,  with  intent  to  defraud, 
of  any  writing  which,  if  genuine,  might  apparently  be  of  legal  efficacy,  or 
the  foundation  of  a  legal  liability. — Dixon's  case,  81  Ala.  61  (1  So.  69); 
RtWbert'8  case,  53  Ala.  467;  Hobbs's  case,  75  Ala.  1.  What  need  not  be 
alleged  in  forgery  of  bank  bill. — Bostick's  case,  34  Ala.  266.  Expert  opinion 
of  genuine  and  counterfeit  bank  bills. — Johnson's  case,  35  Ala.  370.  Indict- 
ment for  uttering  or  publication  of  forged  note  must  charge  knowledge  of 
forgeay.— Shelton  v.  State,  143  Ala.  98  (39  So.  377). 

6910.  (4720)  (3852)  (4340)  (3702)  (156)  Forgery  in  second 
degree;  of  will,  deed,  note,  bond,  bill,  order,  etc. — Any  person 
who,  with  intent  to  injure  or  defraud,  falsely  makes,  alters, 
forges,  counterfeits,  or  totally  obliterates  any  will  of  real  or 
personal  property,  or  any  deed,  conveyance,  or  other  instru- 
ment, being  or  purporting  to  be  the  act  of  another,  by  which 
any  right  or  interest  in  property  is,  or  purports  to  be  trans- 
ferred, conveyed,  or  in  any  way  changed  or  affected;  or  any 
bond,  bill-single,  bill  of  exchange,  promissory  note,  or  any 
indorsement  thereof,  the  forgery  of  which  does  not  constitute 
forgery  in  the  first  degree;  or  any  cotton  receipt,  or  receipt 
for  the  payment  of  money,  or  any  instrument  or  writing,  being 
or  purporting  to  be  the  act  of  another;  or  any  entry  in  any 
book  account,  by  which  any  pecuniary  demand  or  obligation 
is  or  purports  to  be  created,  increased,  discharged,  or  dimin- 
ished; or  who,  with  such  intent,  utters  and  publishes  as  true 
any  falsely  made,  altered,  forged,  or  counterfeited  instrument, 
writing,  indorsement,  or  entry,  specified  or  included  in  this 
section,  is  guilty  of  forgery  in  the  second  degree.  (Form  62 
[50].) 

(Aikin's  Digest,  p.  108,  §  45;  Clay's  Digest,  p.  423,  §  f  41-43;  Jan.  27; 
1883,  p.  33.)  To  be  the  subject  of  forgery  a  writing  must  either  upon  its 
face  or  by  reason  of  attendant  circumstances,  have  the  capacity  to  injure 
r  <lefraud.  If  a  man  sign  the  name,  of  another  to  a  statement  that  the 
world  is  round,  or  that  the  moon  is  made  of  green  cheese,  it  is  not  a  forgery. — 
liM-.Jen  v.  State,  120  Ala.  388  (25  So.  190).  It  is  not  necessary  that  an 
indictment  should  copy  the  handwriting  precisely. — Agee  v.  State,  117  Ala, 
160  (23  So.  486).  Where  the  instrument  is  described  in  the  indictment  as 
(luted  October  18,  1895,  while  the  date  as  stated  in  the  instrument  was 
October  the  18,  1895,  it  is  immaterial. — Agee  v.  State,  117  Ala.  169  (23  So. 
ISA).  Evidence  of  defendant's  possession  of  other  instruments  similar  to 
the  one  alleged  to  have  been  forged. — Wright  v.  State,  138  Ala.  69  (34  So. 

1009).     "Mr.  Moody,  banker,  Tuscaloosa:     Please  let  my  son,   the 

bearer,  have  the  sum  of  $150  of  what  I  put  in  your  bank  on  the  20th  of  last 
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October,"  is  a  check  within  the  meaning  of  the  statute.  The  drawer  of  a 
check  may  be  a  fictitious  person  and  may  have  no  funds  in  the  bank,  yet  it 
may  constitute  forgery. — Thompson  v.  State,  49  Ala.  16;  Williams  v.  State, 
126  Ala.  50  (28  So.  632).  (While  this  is  settled  law,  it  has  always  appeared 
to  the  writer  as  wrong.)  Construction  of  a  forged  instrument  a  question  of 
law.— Lampkin  v.  State,  105  Ala.  1  (16  So.  575).  Fraudulent  intent  may 
he  inferred  when  act  is  knowingly  and  willfully  done.  Evidence  of  remote 
and  collateral  facts  to  prove  relation  or  course  of  dealing  between  parties 
or  to  show  motive. — Curtis  v.  State,  118  Ala.  125  (24  So.  111).  Sufficient 
proof  of  execution  of  instrument  by  defendant  to  authorize  admission  of  it 
in  evidence. — Beal  v.  State,  138  Ala.  94  (35  So.  58).  Knowledge  of  forgery 
at  time  of  utterance  not  necessary. — Espalla  v.  State,  108  Ala.  38  (19  So.  82). 
Indictment  need  not  aver  that  the  defendant  uttered  the  deed  knowing  it 
to  be  false  or  forged. — Espalla  v.  State,  108  Ala.  38  (19  So.  82).  What  in- 
stalment subject  of  forgery  under  this  section. — Jones's  case,  50  Ala.  161; 
Horton's  case,  53  Ala.  489;  Anderson's  case,  65  Ala.  553;  Allen's  case,  74  Ala. 
557;  Hobbs'ff  case,  75  Ala.  1;  Butler's  case,  22  Ala.  43;  Givens's  case,  5  Ala. 
747;  Thompson's  case,  49  Ala.  19;  Bembert's  case,  53  Ala.  467;  Good  en's 
ease,  55  Ala.  178;  Williams's  case,  61  Ala.  33;  Baysinger's  case,  77  Ala.  63; 
Gardner's  case,  96  Ala.  12  (11  So.  402);  Lampkin 's  case,  105  Ala.  1  (16  So. 
575).  Writing  void  on  its  face  is  not  subject  of  forgery. — Hobbs's  case, 
75  Ala.  1;  McGuire's  case,  37  Ala.  161;  Bembert's  case,  53  Ala.  467.  But 
otherwise,  if  validity  can  be  imparted  to  it  by  extrinsic  facts  alleged. — 
Bembert's  case,  53  Ala.  467;  Baysinger's  case,.  77  Ala.  63;  Lampkin 's  case, 
105  Ala.  1  (16  80.  575);  Williams's  case,  90  Ala.  649  (8  So.  825);  Dixon's 
case,  81  Ala.  61  (1  So.  69).  Defendant  need  not  have  written  the  instru- 
ment himself;  sufficient  if  he  procured  another  to  write  itk — Gooden's  case, 
55  Ala.  178;  Elmore's  case,  92  Ala.  51  (9  So.  600).  May  be  forgery  of 
check,  though  no  funds  in  bank. — Thompson's  case,  49  Ala.  16.  Also  of  a 
check  drawn  in  name  of  fictitious  person. — lb.  Beceipt  purporting  to  be 
for  money  paid  is  subject  of  forgery. — Allen's  case,  79  Ala.  34.  Changing 
date  of  receipt  with  intent  to  defraud  is  forgery. — lb.  And  order  for  money 
specifying  no  amount. — Wright's  case,  79  Ala.  262.  Forgery  of  waiver  of 
landlord's  lien. — Williams's  case,  90  Ala.  649  (8  So.  825);  Dixon's  case,  81 
Ala.  61  (1  So.  69).  Intent  to  Injure  or  defraud  is  material  ingredient. — 
Gooden's  case,  55  Ala.  178.  Knowledge  that  document  uttered  had  been 
forged  need  not  be  alleged;  intent  to  defraud  is  enough. — Espalla 's  case, 
108  Ala.  38  (19  So.  82).  Filing  a  deed  for  record  is  utterance. — lb.  One 
making  an  instrument  in  one  county  is  indictable  for  forgery  in  another 
comity  where  he  has  an  agent  (though  innocent)  to  utter  or  publish  it  as 
true.— Bishop '8  ease,  30  Ala.  34;  Scully's  case,  39  Ala.  240.  See,  also, 
McGuire's  case,  37  Ala.  161;  Harrison's  case,  36  Ala.  248.  Indictment  must 
aver  extrinsic  facts  when  the  instrument  is  unintelligible  or  obscure. — Bem- 
bert's case,  58  Ala.  469";  Hobbs's  case,  75  Ala.  1;  Fomby's  case,  87  Ala.  36 
(6  So.  271);  Baysinger's  case,  77  Ala.  63;  Lampkin 's  case,  105  Ala.  1  (16 
80.  575);  Williams's  case,  90  Ala.  649  (8  So.  825);  Dixon's  case,  81  Ala.  61 
(1  So.  69).  Sufficiency  of  indictment  in  following  cases. — Johnson's  case, 
35  Ala,  370;  Horton's  case,  53  Ala.  488;  Bembert's  case,  lb.  467;  Thompson's 
case,  49  Ala.  16;  Jones's  case,  50  Ala.  161;  Anderson's  case,  65  Ala.  553; 
Allen's  case,  74  Ala.  557.  Sufficient,  if  analogous  to  forms  prescribed  by 
the  Code  in  other  cases. — Jones's  case,  50  Ala.  161;  Johnson's  case,  35  Ala. 
370;  Thompson's  case,  49  Ala.  16.  Evidence  of  genuine  papers  and  money 
of  same  kind  admissible,  when  and  for  what. — Manaway's  case,  44  Ala.  375; 
Johnson's  case,  35  Ala.  370.  That  the  defendant  knowingly  uttered  and 
published  a  forged  instrument  as  true,  may  be  sufficient  proof  that  he  com- 
mitted the  forgery. — McGuire's  case,  37  Ala.  161;  Harrison's  case,  36  Ala. 
248;  Allen's  case,  74  Ala.  560.  Also  unexplained  possession  of  forged  instru- 
ment.— Hobbs's  case,  75  Ala.  1;  Allen's  case,  74  Ala.  560;  Johnson's  case, 
35  Ala.  370.  Proof  of  handwriting  by  comparison  not  permitted. — Givens's 
case,  5  Ala.  747;  Bishop's  case,  30  Ala.  34;  Williams's  case,  61  Ala.  33.  Forged 
instrument  must  be  produced  or  accounted  for. — Manaway's  case,  44  Ala.  375. 
Secondary  evidence  when  instrument   mutilated,  lost,   or  destroyed. — Thomp- 
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a's  case,  30  Ala.  28;  Morton's  case,  lb.  527.  That  the  supposed  drawer 
refused  to  pay,  inadmissible  as  hearsay. — Horton's  case,  53  Ala.  488.  Agent 
of  company  defrauded  competent  to  prove  his  agency. — Manaway's  case, 
44  Ala.  375.  Court  must  explain  ambiguity  apparent  in  face  of  forged  note. — 
Butler's  case,  22  Ala.  43.  Declarations  of  defendant  at  time  of  delivering 
forged  document  admissible  as  part  of  res  gestae. — Baysinger's  case,  77 
■\!a.  63.  Verdict  need  not  specify  the  degree. — Anderson's  case,  65  Ala.  553; 
Wright's  case,  79  Ala.  262. 

6911.  (4721)  (3853)  (4337)  (3640)  (98)  Same;  public  seal, 
or  seal  of  incorporated  bank. — Any  person  who,  with  intent  to 
defraud,  counterfeits  or  forges  the  seal  of  this  state,  or  of  any 
public  office  authorized  by  law,  or  of  any  court  of  record,  or 
of  any  bank  or  banking  company,  or  any  corporation  incorpo- 
rated under  the  authority  of  this  state,  or  falsely  makes, 
forges,  or  counterfeits  any  impression  purporting  to  be  the 
impression  of  any  such  seal,  is  guilty  of  forgery  in  the  second 
degree. 

6912.  (4722)  (3854)  (4338)  (3596)  (55)  Same;  by  forging, 
destroying,  or  falsifying  records,  return  to  process,  etc. — Any 
person  who,  with  intent  to  defraud,  falsely  alters,  forges,  de- 
stroys, or  falsifies  the  record  of  any  judgment  or  decree  of  any 
court  of  record,  either  of  law  or  equity,  or  of  any  will,  convey- 
ance, or  other  instrument,  which  is  by  law  required  or  author- 
ized to  be  recorded,  or  the  return  of  any  officer  to  any  writ 
or  process  of  any  court,  is  guilty  of  forgery  in  the  second 
degree. 

Once  punishable  by  public  whipping. — Toulmin's  Digest,  p.  211,  §§28,  29. 
(Aikin's  Digest,  p.  105,  §  §  26,  27.) 

6913.  (4723)  (3855)  (4339)  (3597)  (56)  Same;  by  forging 
official  certificate. — Any  person  who,  with  intent  to  defraud, 
counterfeits,  forges,  or  falsely  alters  any  certificate  or  indorse- 
ment, made  or  purporting  to  have  been  made  by  any  officer 
authorized  by  law  to  make  such  certificate  or  indorsement,  of 
the  acknowledgment  by  any  person  of  any  deed  or  other  in- 
strument by  law  authorized  or  required  to  be  acknowledged 
and  recorded ;  or  any  certificate,  made  or  purporting  to  have 
been  made  by  any  court  or  officer  authorized  by  law  to  make 
such  certificate,  of  the  proof  of  any  deed,  will,  or  other  in- 
strument, which  is  by  law  authorized  or  required  to  be 
recorded  on  proof,  is  guilty  of  forgery  in  the  second  degree. 

(Clay's  Digest,  p.  423,  §  44.) 

6914.  (4724)  (3856)  (4334)  (3637)  (95)  Same;  by  counter, 
f eiting  gold  or  silver  coin,  etc. — Any  person  who  counterfeits 
any  gold,  silver,  or  other  coin,  which  is  at  the  time  current 
by  law,  usage,  or  custom,  in  this  state;  or  who  has  in  his 
possession  any  counterfeit  gold,  silver,  or  other  coin,  which 
is  at  the  time  current  in  this  state,  knowing  the  same  to  be 
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counterfeit,  and  with  intent  to  defraud  or  injure  by  uttering 
the  same  as  true,  or  by  causing  the  same  to  be  so  uttered;  or 
who  utters  and  publishes  as  true  such  counterfeit  coin,  know- 
ing the  same  to  be  counterfeit,  and  with  intent  to  injure  or 
defraud,  is  guilty  of  forgery  in  the  second  degree.  (Forms 
37,38  [31,32].) 

(Aikin's  Digest,  p.  105,$  25;  Clay's  Digest,  p.  423,  §  45.)  Nicholson's 
ease,  18  Ala.  529. 

6915.  (4725)  (3857)  (4335,  4336)  (3638,  3639)  (96,  97) 
Same;  by  counterfeiting  engraved  plate  of  bank  note,  check, 
etc. — Any  person  who  makes  or  engraves,  or  causes  or  pro- 
cures to  be  made  or  engraved,  any  plate  in  the  form  or  siuili-  * 
tude  of  a  promissory  note,  bill  of  exchange,  draft,  check,  cer- 
tificate of  deposit,  or  other  evidence  of  debt,  issued  by  any 
incorporated  bank  or  banking  company  within  this  or  any 
other  state,  without  the  authority  of  such  bank  or  banking 
company;  or  who  has  in  his  custody  or  possession,  without 

the  authority  of  such  bank,  any  impression  taken  from  any 
such  plate,  with  the  intent  to  have  the  same  filled  up  and 
completed  fox;  the  purpose  of  being  passed,  sold,  or  uttered; 
or  who  makes,  or  causes  or  procures  to  be  made,  or  has  in  his 
custody  or  possession,  any  plate  on  which  are  engraved  any 
words  or  figures  which  may  be  used  for  falsely  uttering  any 
evidence  of  debt  issued  by  any  such  bank  or  banking  company, 
with  intent  to  use  the  same  for  that  purpose,  is  guilty  of 
forgery  in  the  second  degree;  and  every  plate,  the  engraving 
on  which  resembles  or  conforms  to  such  parts  of  the  genuine 
instrument  as  are  engraved,  must  be  deemed  to  be  in  the  form 
or  similitude  of  the  instrument  imitated,  within  the  meaning 
of  this  section. 

(Clay's  Digest,  p.  423,  §  $  46  and  47.) 

6916.  (4726)  (3858)  (4341)  (3641)  (99)  Forgery  in  the 
third  degree. — Any  forgeiy  which,  under  tho  provisions  of 
this  Code,  does  not  amount  to  forgery  in  the  first  or  second 
degree,  must  be  adjudged  forgery  in  the  third  degree. 

(Clay's  Digest,  p.  424,  §  48.)  Fraudulently  altering  a  decree  of  divorce 
it  forgery  in  the  third  degree. — Murphy  v.  State,  118  Ala.  137  (23  So.  719). 

6917.  (4727)  (3859)  (4804)  (4131)  (581)  Indictment  for 
forgery  of  instrument  destroyed  or  withheld. — In  an  indict- 
ment for  the  forgery  of  an  instrument  which  has  been  de- 
stroyed, or  withheld  by  the  act  or  procurement  of  the  defend- 
ant, if  that  fact  is  alleged  in  the  indictment,  a  misdescription 
of  the  instrument  is  immaterial. 

An  indictment  which  avers  that  the  instrument  was  or  purported  to  be 
the  act  of  the  person  by  whom  it  was  or  purported  to  be  signed,  is  bad  on 
demurrer. — Horton  v.  State,  53  Ala.  488. 
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6918.  (4728)  (3860)  (4342)  (100)  Punishment  of  forgery 
and  counterfeiting. — Forgery  in  the  first  degree  is  punished 
by  imprisonment  in  the  penitentiary  for  not  less  than  ten  nor 
more  than  twenty  years,  in  the  second  degree  by  imprisonment 
in  the  penitentiary  for  not  less  than  two  nor  more  than  ten 
years,  and  in  the  third  degree  by  imprisonment  in  the  county 
jaLL  or  hard  labor  for  the  county,  for  not  more  than  twelve 
months. 

(Clay '8  Digest,  p.  424,  §  50.)     Hobbs  v.  State,  75  Ala.  1. 

6919.  (792)  (3527)  (3874)  (3433)  (2978)  Erasing  indorse- 
ment on  application  for  injunction. — Any  person  who  erases 
an  indorsement  made  by  a  judge  or  chancellor  refusing  an 
application  for  an  injunction,  or  any  part  of  such  indorsement, 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction,  must 
be  fined  not  less  than  five  dollars. 
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CHAPTER  222. 

FRAUDS.     6020-6938. 

AETICLE  1.    False  Pretenses,  Cheats,  Etc.    6920-6034. 

ABTICLE  2.  Fraudulent  Conveyances,  and  Illegal  Disposition  of  Prop- 
erty on  Which  Another  Has  a  Claim.    6935. 

ARTICLE  3.  Falsely  Personating  Another  in  Legal  Proceedings.  6936, 
6937. 

ARTICLE  4.    Prosecuting  Suit  Without  Authority.    6938. 


AETICLE  1. 


False  Pretenses,   Cheats,  Etc.    6920-6934. 


Section. 
6020.  Obtaining  property  by   false 

pretenses. 
692L  Obtaining  signature  by  false 

pretenses. 

6022.  Obtaining  property  by   false 

personation. 

6023.  Obtaining    building    material 

by  false  pretenses. 

6024.  Same;    by    false    representa- 

tion of  contract  with  owner 
of  building. 

6026.  Fraudulently  obtaining  money 
or  goods  on  credit,  or  bring- 
ing into  state  money  or 
goods   so   obtained. 

6026.  Bringing  into  state  property 
obtained  elsewhere  by  false 
pretenses. 


Section. 

6927.  Keeping   false    books    or    ac- 

counts by  officers  or  agents 
of  corporation. 

6928.  Fraud  by  partner  in  limited 

partnership. 

6929.  False    affidavit,    etc.,    to    de- 

fraud insurer. 

6930.  False    estimate,    etc.,    to    de- 

fraud insurer. 

Taking,  destroying,  or  con- 
cealing deed  to  injure  or 
defraud. 

Fraudulently  obtaining  dupli- 
cate warrant  on  state  treas- 
ury. 

6933.  Surgeon  of  state  troops  filing 

false  claim  for  supplies. 

6934.  Obtaining  board  by  fraud  or 

misrepresentation. 


6931. 


6920.  (4729)  (3811)  (4370)  (3714)  (168)  Obtaining  prop- 
erty  by  false  pretenses. — Any  person  who,  by  any  false  pre- 
tense or  token,  and  with  the  intent  to  injure  or  defraud,  ob- 
tains from  another  any  money  or  other  personal  property, 
must,  on  conviction,  be  punished  as  if  he  had  stolen  it.  (Form 
58  [48].) 

Falsely  pretending  to  be  a  pension  agent  and  by  means  thereof  obtaining 
money  is  within  the  statute  and  state  courts  have  jurisdiction  of  the  offense. — 
Pearce  v.  State,  115  Ala.  115  (22  So.  502).  Deception  and  Injury  are  the  very 
— ice  of  the  crime. — Chauncey  v.  State,  130  Ala.  71  (30  So.  403).  The 
offense  of  obtaining  board  and  lodging  by  fraud  is  akin  to  this  statute. — 
Chauncey  v.  State,  130  Ala.  71  (30  So.  403).  Statement  in  a  letter  by  a 
principal  to  his  agent  that  certain  charges  were  so  excessive  and  exorbitant 
u  to  be  simply  petit  larceny  does  not  charge  false  pretense. — Ivey  v.  Pioneer 
Co.,  113  Ala.  349  (21  So.  531).  The  pretense  must  be  of  an  existing  or  past 
fat;  must  be  false  and  made  with  intent  to  defraud  and  that  money  or 
goods  were  obtained  by  means  of  it. — Meek  v.  State,  117  Ala.  116  (23  So. 
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115).  Evidence  to  prove  offense. — lb.  Obtaining  money  under  fraudulent 
promise  to  perform  work. — Mcintosh  v.  State,  117  Ala.  128  (23  So.  668). 
False  pretense  must  be  of  an  existing  or  past  fact)  mere  promise,  though 
false,  not  sufficient. — Colly's  case,  55  Ala.  85.  Must  be  of  material  fact, 
calculated  to  deceive  and  defraud,  and  not  absurd  or  irrational;  yet,  if  party 
is  imposed  upon,  his  want  of  prudence  no  defense. — Woodbury's  case,  69 
Ala.  242;  Beasley's  case,  59  Ala.  20.  Every  pretense  made  need  not  be 
false. — lb.  And  the  false  pretense  need  not  be  the  sole,  but  must  be  the 
controlling  inducement  to  part  with  the  property. — Woodbury's  case,  69  Ala. 
242.  And  not  necessary  that  the  money  obtained  should  be  paid  directly  to 
defendant,  but  may  be  paid  to  another  at  his  request. — Sandy's  case,. 60  Ala. 
58.  The  same  false  pretense,  repeated  on  different  days,  is  but  one  transac- 
tion, and  no  ground  to  require  prosecutor  to  elect. — Beasley's  case,  59  Ala. 
20.  The  word  "injure7 '  means  what  is  implied  in  the  word  " defraud." — 
Carlisle's  case,  76  Ala.  75.  Goods  may  be  obtained  from  bailee. — Mack's 
case,  63  Ala.  138.  Indictment,  form  and  sufficiency  of  examined  and  held 
sufficient  in  case  of  Frederick  v.  State,  39  So.  915.  Where  principal  in  con- 
fessed judgment  induces  surety  to  pay  it  by  false  representation,  it  will 
warrant  a  prosecution  for  false  pretenses. — Frederick  v.  State,  39  So.  915. 
Indictment  need  not  allege  that  the  false  pretense  was  capable  of  inducing 
party  to  whom  made  to  part  with  his  goods,  further  than  by  means  of  the 
pretense  the  goods  were  obtained. — Meek  v.  State,  117  Ala.  116  (23  So.  115). 
Indictment  in  the  Code  form  sufficient. — Sandy's  case,  60  Ala.  58;  O'Connor's 
case,  30  Ala.  9.  Allegation  that  "he  had  one  small  black  mule,"  means 
that  he  had  the  mule  as  owner. — Franklin's  case,  52  Ala.  414.  Must  aver  an 
intent  to  injure  or  defraud. — Mack's  case,  63  Ala.  138.  May  allege  in  differ- 
ent counts  that  pretense  was  made  to  different  persons.— -Oliver's  case,  37 
Ala.  134.  Need  not  allege  all  the  pretense  made. — Beasley's  case,  59  Ala. 
20.  The  description  "sixty -five  dollars  in  money,"  is  sufficient;  also,  of  a 
certain  instrument  as  "a  deed  of  trust." — Oliver's  case,  37  Ala.  134.  An 
indictmnet  that  defendant  falsely  pretended  there  was  no  incumbrance  on 
property  when  delivered,  is  not  equivalent  to  averment  of  claim  of  right 
of  ownership. — Jenkins's  case,  97  Ala.  67  (12  So.  110).  Giving  mortgage  on 
mule  which  montgagor  did  not  own  is  false  pretense. — Fields  v.  State,  121 
Ala.  16  (25  So.  726).  Falsely  pretending  that  defendant  had  money  in  the 
.  hands  of  a  certain  person. — Amos  v.  State,  123  Ala.  50  (26  So.  524).  Admis- 
sions of  criminating  facts  and  statements  made  to  the  defendant  respecting 
his  guilt  and  not  denied  by  him,  may  be  admissible  against  him. — Amos  v. 
State,  123  Ala.  50  (26  So.  524).  False  pretense  in  presenting  or  receiving 
payment  for  false  warrant  at  bank. — Leath  v.  State,  132  Ala.  26  (31  So.  108). 
Representations  made  to  a  partner  when  money  is  obtained  from  the  partner- 
ship; not  necessary  to  prove  the  falsity  of  the  entire  representation  as 
alleged;  a  material  part  thereof  is  sufficient. — Woods  v.  State,  133  Ala.  162 
(31  So.  984).  Statement  that  defendant  had  earned  in  time  of  the  railroad 
for  which  he  was  working  $18  by  means  of  which  he  obtained  money,  within 
statute. — Henderson  v.  State,  137  Ala.  83  (34  So.  828).  Defendant  falsely 
pretending  that  he  had  a  bale  of  cotton  at  a  ginnery. — Elmore  v.  State,  138 
Ala.  50  (35  So.  25).  Evidence  that  defendant  offered  to  refund  money  im- 
material.— Carlisle  v.  State,  77  Ala.  71.  Evidence  as  to  the  pretense  alleged, 
what  a  material  variance. — O'Connor's  case,  30  Ala.  9.  Allegation  that  pre- 
tense was  to  H.  B.  Clark  and  proof  to  Hiram  B.  Clark,  if  same  person,  is 
immaterial  variance. — Franklin's  case,  52  Ala.  415.  Not  necessary  to  prove 
all  pretenses  alleged. — Beasley's  case,  59  Ala.  20.  Evidence  showing  use  of 
goods  by  defendant,  admissible  to  prove  intent. — Mack's  case,  63  Ala.  138. 
Sufficiency  of  proof  of  intent  to  injure  or  defraud. — lb;  Carlisle's  case,  76 
Ala.  75;  O'Connor's  case,  30  Ala.  9;  Johnson's  case,  29  Ala.  62.  On  charge 
of  false  pretense  that  there  was  no  incumbrance  on  property,  it  is  not  avail- 
able to  defendant  that  a  mortgage  was  recorded,  and  party  was  therefore 
chargeable  with  notice  of  falsity. — Jenkins's  case,  97  Ala.  67  (12  So.  110). 
A  conviction  may  be  had  on  proof  that  accused  falsely  represented  himself 
to  be  a  lawyer  and  agent  of  a  company  to  lend  money  on  farm  lands,  and 
thereby  obtained   $35  as  fee  to  examine  title  to  land. — Bobbin's  case,  87 
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Ala.  91  (6  So.  378).  And  for  fraudulently  attempting  to  obtain  money 
from  railroad  company  for  failure  to  deliver  baggage  which  had  been 
already  delivered. — White's  case,  86  Ala.  69  (5  So.  674).  Failure  to  perform 
services  for  surety  will  not  support  conviction. — McQueen's  case,  89  Ala. 
91  (8  So.  115). 

6921.  (4731)  (3813)  (4374)  (3715)  (169)  Obtaining  signa- 
ture by  false  pretenses. — Any  person  who,  by  any  false  pre- 
tense or  token,  and  with  the  intent  to  injure  or  defraud,  ob- 
tains from  another  his  signature  to  any  written  instrument, 
the  false  making  of  which  is  forgery,  must,  on  conviction,  be 
punished  as  if  he  had  forged  the  instrument.    (Form  59  [49] .)' 

(Clay's  Digest,  p.  421,  S  30.)  The  indictment  should  set  out  the  instrument 
alleged  to  be  forged. — Lanford's  case,  45  Ala.  26.  This  offense  is  committed 
in  obtaining  an  unattested  signature  to  a  bill  of  sale  by  false  pretense. — 
Baraett's  case,  89  Ala.  165  (7  So.  414);  Bickley  v.  Keenan,  60  Ala.  293. 

6922.  (4732)  (3814)  (4376)  (3716)  (170)  Obtaining  prop- 
erty  by  false  personation. — Any  person  who,  by  falsely  per- 
sonating another,  and  with  the  intent  to  injure  or  defraud, 
obtains  or  receives  any  property  intended  to  be  delivered  to 
the  individual  personated,  must,  on  conviction,  be  punished  as 
if  he  had  stolen  it.    (Form  57  [47].) 

(Clay's  Digest,  p.  421,  §  29.) 

6923.  (4733)  (3815)  (4371)  Obtaining  building  material  by 
false  pretenses. — Any  original  contractor,  or  subcontractor, 
who,  having  contracted  to  do  or  perform  any  work  or  labor 
upon,  or  to  furnish  any  material,  fixtures,  engine,  boiler,  or 
machinery  for  any  building  or  improvement  upon  land,  or  for 
repairing  the  same,  purchases  materials  from  any  person  on 
credit,  and,  at  the  time  of  the  purchase,  represents  that  the 
same  are  to  be  used  in  a  designated  building  or  improvement, 
and  thereafter,  without  first  giving  to  such  person  due  notice 
of  his  intention  to  so  use  the  same,  and,  with  intent  to  defraud, 
uses  such  material  for  any  other  purpose;  or  any  such  original 
contractor  who,  when  required,  makes  to  the  owner  or  pro- 
prietor of  any  land  upon  which  such  building  or  improvement 
is  situated,  a  false  and  fraudulent  list  of  material-men,  labor- 
ers, and  employes,  who  have  furnished  any  material  or  thing, 
or  have  done  any  labor,  or  performed  any  service,  or  may  be 
under  any  contract  or  engagement  to  furnish  any  material  or 
thing,  or  to  do  any  labor,  or  perform  any  service  for  such 
contractor,  or  for  or  on  such  building  or  improvement,  must, 
on  conviction,  be  fined  not  less  than  fifty  dollars. 

(Mar.  6,  1876,  p.  165,  $  23.) 

6924.  (4734)  (3816)  (4372)  Same;  by  false  representation 
of  contract  with  owner  of  building. — Any  person  who,  with 
intent  to  injure  or  defraud,  obtains  any  material  for  any 
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building  or  other  improvement,  or  procures  any  labor  to  be 
done  on  such  building  or  improvement,  upon  any  false  repre- 
sentation of  or  touching  any  contract  or  agreement  with  the 
owner  or  proprietor  thereof,  or  of  any  lot  or  parcel  of  land, 
whereby  sufficient  money  would  be  obtained  to  pay  for  such 
material  or  labor,  and  afterwards  refuses  to  pay  therefor, 
and  such  material  or  labor  is  lost  by  reason  of  such  represen- 
tation, must,  on  conviction,  be  punished  as  if  he  had  stolen 
the  same. 

(Mar.  6,  1876,  p.  165,  §  24.) 

6925.  (4735)  (3817)  (4373)  Fraudulently  obtaining  money 
or  goods  on  credit,  or  bringing  into  state  money  or  goods  so 
obtained. — Any  person  who,  by  false  representation  of  his 
pecuniary  condition,  or  under  the  false  color  and  pretense  of 
carrying  on  business,  and  dealing  in  the  ordinary  course  of 
trade,  obtains  on  credit  from  any  person  money,  goods,  or 
chattels,  with  the  intent  to  defraud,  or  brings,  or  causes  to 
be  brought  into  this  state  any  money,  goods,  or  chattels  so 
obtained  in  any  other  state,  must,  on  conviction,  be  punished 
as  if  he  had  stolen  the  same;  and  any  person  violating  the 
provisions  of  this  section  may  be  indicted  and  tried  in  the 
county  in  which  he  resides,  or  in  any  county  into  which  he 
brings,  or  causes  to  be  brought,  any  of  such  money,  goods,  or 
chattels. 

(Feb.  14,  1885,  p.  117;  Feb.  9,  1877,  p.  139.) 

6926.  (4736)  (3818)  Bringing  into  state  property  obtained 
elsewhere  by  false  pretenses. — Any  person  who  brings  or 
causes  to  be  brought  into  this  state  any  money  or  other  per- 
sonal property  obtained  from  another  by  any  false  pretense, 
with  intent  to  defraud,  must,  on  conviction,  be  punished  as  if 
he  had  stolen  the  same. 

(Feb.  13,  1879,  p.  170.) 

6927.  (4737)  (3819)  (4375)  Keeping  false  books  or  accounts 
by  officers  or  agents  of  corporation. — Any  officer,  agent,  or 
servant  of  any  private  or  municipal  corporation,  who  keeps 
false  books  or  accounts,  or  makes  false  entries  therein,  with 
the  intent  to  deceive,  injure,  or  defraud  such  corporation,  or 
the  officers  or  agents  thereof,  or,  if  a  private  corporation,  the 
stockholders  therein,  must,  on  conviction,  be  fined  not  less 
than  one  hundred  nor  more  than  one  thousand  dollars,  and 
may  also  be  sentenced  to  hard  labor  for  the  county  for  not 
more  than  two  years,  one  or  both,  at  the  discretion  of  the  jury. 

(Feb.  28,  1876,  p.  244,  §  16;  Mar.  8,  1876,  p.  249,  §  23.) 
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6928.  (4740)  (3822)  (2082)  (1818)  (1512)  Fraud  by  part- 
ner  in  limited  partnership. — A  partner  in  a  limited  partner- 
ship who  commits  a  fraud  in  the  affairs  of  the  partnership,  is 
guilty  of  a  misdemeanor. 

6929.  (4746)  (3828)  (4350)  (3701)  (155)  False  affidavit, 
etc.,  to  defraud  insurer. — Any  person  who,  being  the  master, 
or  an  officer  or  mariner  of  any  vessel,  makes,  or  causes  to  be 
made,  or  swears  to  any  false  affidavit,  or  protests;  or,  being 
the  owner,  or  other  person  concerned  in  such  vessel,  or  in  any 
property  laden  on  board  the  same,  procures  any  such  false 
affidavit  or  protest  to  be  made,  or  exhibits  the  same,  with  the 
intent  to  injure,  deceive,  or  defraud  the  insurer  of  such  vessel 
or  property,  must,  on  conviction,  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county,  for  not  more 
than  one  year,  and  may  also  be  fined  not  more  than  two  thou- 
sand dollars,  at  the  discretion  of  the  jury. 

(Clay's  Digest,  p.  420,  §  22.) 

6930.  (4747)  (3829)  (4351)  (3703)  (157)  False  estimate, 
etc.,  to  defraud  insurer. — Any  person  who,  being  the  owner, 
or  part  owner,  of  any  steamboat,  vessel,  or  of  any  property 
laden,  or  pretended  to  be  laden,  on  board  thereof,  or  being 
concerned  in  the  lading  or  fitting  out  of  such  steamboat  or 
vessel,  makes  out  and  exhibits  any  false  or  fraudulent  estimate 
of  any  property,  laden  or  pretended  to  be  laden,  on  board  of 
such  steamboat  or  vessel,  with  intent  to  injure,  deceive,  or 
defraud  the  insurer  of  such  steamboat,  vessel,  or  property, 
must,  on  conviction,  be  imprisoned  in  the  county  jail,  or  sen- 
tenced to  hard  labor  for  the  county,  for  not  more  than  one 
year,  and  may  also  be  fined  not  more  than  two  thousand  dol- 
lars, at  the  discretion  of  the  jury. 

(Clay's  Digest,  p.  420,  5  21.) 

6931.  (4748)  (3830)  (4366)  (3711)  (165)  Taking,  destroy-  ' 
ing,  or  concealing  deed  to  injure  or  defraud. — Any  person  who, 
with  intent  to  injure  or  defraud,  takes  or  destroys  any  will, 
deed,  or  conveyance  of  real  or  personal  property,  belonging 
to  another,  or  receives,  conceals,  or  aids  in  concealing  such 
deed  or  conveyance,  knowing  it  to  have  been  taken  with  the 
intention  to  injure  or  defraud,  must,  on  conviction,  be  pun- 
ished as  if  he  were  guilty  of  grand  larceny. 

6932.  (4753)  (3899)  (4262)  Fraudulently  obtaining  dupli- 
cate warrant  on  state  treasury.— Any  person  who  fraudulently 
obtains  from  the  state  auditor  any  duplicate  warrant  upon 
the  treasury  of  the  state,  must,  on  conviction,  be  punished  as 
if  he  had  stolen  the  amount  specified  in  the  warrant. 

(Dec.  16,  1869,  p.  22.) 
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6933.  (4754)  Surgeon  of  state  troops  filing  false  claim  for 
supplies. — Any  surgeon  of  the  state  troops  who  files  with  the 
state  auditor  any  false  pr  fictitious  claim  for  medicines,  band- 
ages, or  surgical  instruments  purporting  to  have  been  pur- 
chased for  such  troops,  must,  on  conviction,  be  punished  as  if 
he  had  stolen  the  amount  of  such  claim. 

(Feb.  18,  1895,  p.  685,  S    3.) 

6934.  (4755)  Obtaining  board  by  fraud  or  misrepresenta- 
tion.— Any  person  who,  by  fraud  or  misrepresentation,  ob- 
tains board  or  lodging  from  the  landlord,  proprietor,  or  keeper 
of  any  hotel  or  boarding  house,  and  fails  or  refuses  to  pay  for 
the  same,  must,  on  conviction,  be  fined  not  more  than  five 
hundred  dollars,  and  may  also  be  sentenced  to  hard  labor  for 
the  county  for  not  longer  than  six  months. 

(Feb.    21,    1893.)      Misrepresentations    must    have    been    made    before 

board  and  lodging  were  furnished,  and  the  proprietor  must  have  relied  upon 

such  representations  and  have  been  induced  thereby  to  furnish  it  and  must 

have  been  deceived  thereby  to  his  injury. — Ghauncey  v.  State,  130  Ala.  71 

,  (30  So.  403).     Not  unconstitutional. — Ex  parte  King,  102  Ala.  182  (15  So.  524). 


AETICLE  2. 

Fraudulent  Conveyances,  and  Illegal  Disposition  of  Property  on  Which 
Another  Has  a  Claim.    6935. 

6935.  (4756)  (3834)  (4352)  (3704)  (158)  Fraudulent  con- 
veyances. — Any  person  who,  with  intent  to  hinder,  delay,  or 
defraud  creditors,  makes  or  receives  any  conveyance  of  prop- 
erty, must,  on  conviction,  be  fined  not  less  than  one  hundred 
nor  more  than  one  thousand  dollars;  and  may  also  be  impris- 
oned in  the  county  jail,  or  sentenced  to  hard  labor  for  the 
county,  for  not  more  than  six  months.    (Form  63  [51].) 

(Clay's  Digest,  p.  419,  §  19.)  Crime  denounced  is  analogous  to  receiving 
stolen  goods. — Grattan  v.  State,  71  Ala.  344. 


ARTICLE  3. 

Falsely  Personating  Another  in  Legal  Proceedings.    G936,  G937. 

Section.  i  Section. 

6936.  Falsely    personating    another   ,       6937.  Changing  name  or  concealing 
in  any  suit,  etc.  I  identity. 

6936.  (4774)  (4009)  (4147)  (3586)  (45)  Falsely  person- 
ating  another  in  any  suit,  etc. — Any  person  who  falsely  per- 
sonates another,  and,  in  such  assumed  character,  becomes  bail 
or  surety  for  any  party  in  any  proceeding,  civil  or  criminal, 
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before  any  court,  magistrate,  or  officer  authorized  to  take  such 
bail,  or  confesses  any  judgment,  acknowledges  the  exeoution 
of  any  conveyance,  or  does  any  act  in  the  course  of  any  suit, 
prosecution,  or  proceeding,  whereby  the  person  so  personated 
may  be  made  liable  for  the  payment  of  any  debt,  damages, 
costs,  or  sum  of  money,  or  his  rights  or  interest  be  in  any  way 
affected,  must,  on  conviction,  be  punished  by  imprisonment 
in  the  penitentiary  for  not  less  than  two  nor  more  than  five 
years. 

(Clay's  Digest,  p.  428,  9  11.) 

6937.  Changing  name  or  concealing  identity. — Any  person  oot.  10, 
who  changes  or  alters  his  or  her  name  with  the  intent  to  de-  JJJ8^ 
fraud  or  with  the  intent  to  avoid  payment  of  any  debt,  or  to  and* 
conceal  his  or  her  identity,  shall  be  guilty  of  a  misdemeanor, 
and,  on  conviction,  shall  be  punished  by  a  fine  of  not  more 
than  five  hundred  dollars. 

Purpose  of  the  statute  is  to  prevent  fraud;  does  not  imprison  for  debt 
and  is  constitutional. — Morris  v.  State,  144  Ala.  81  (39  So.  973). 


ARTICLE  4. 
Prosecuting  Suit  Without*  Authority. 

6938.  (4775)  (4010)  (4142)  (3585)  (44)  Prosecuting  suit 
in  name  of  another  without  authority. — Any  person  who,  with- 
out lawful  authority,  prosecutes  a  suit  in  the  name  of  another 
person,  in  any  court  of  this  state,  must,  on  conviction,  be  fined 
not  less  than  one  hundred  dollars. 


CROSS  REFERENCES. 


FEAXJDS  (Criminal  Code).. 6845,  6920-6936,  6938,  6675-6685,  6239,  6240, 

6242,  7859,  7860,  7703-7707,  6846,  6848 

FRAUDULENT  CONVEYANCES  (Criminal  Code)   6935,  7423,  7343 

FRAUDULENT  DISPOSITION  OF  PROPEBTY  (Criminal  Code) . .  .6935, 

7687-7690 

FREIGHTS  (Civil  Code)   5494  et  seq. 

(Criminal  Code)  7687-7690 

FRUIT-TREE8  (Civil  Code)   6037 
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CHAPTER  223. 

FUGITIVES   FROM   JUSTICE,   AND   REQUISITION   PROCEEDINGS. 

6939-6953. 


Section. 

6939.  Governor  authorized   to   offer 

reward  for  absconding 
felons. 

6940.  Fugitive  from  other  state  de- 

livered up  on  demand  of  ex- 
ecutive, 

6941.  Warrant  of  arrest  issued  by 

magistrate. 

6942.  Arrest  and  commitment;  copy 

of  indictment  or  other  judi- 
cial proceedings  conclusive 
evidence. 

6943.  Commitment  to  await  requisi- 

tion of  governor;  bail. 

6944.  Bailed  except  in  capita]  cases; 

condition  and  requisites  of 
bond. 


Section. 

6945.  When  discharged  on  bail 

6946.  Jail  fees  paid  in  advance. 

6947.  Forfeiture    of    bail;    proceed- 

ings; indorsement  of  magis- 
trate as  evidence. 

6948.  At    expiration    of    time,    dis- 

charged,   bailed,    or    recom- 
mitted. 

6949.  If  prosecution   pending  here, 

surrender  discretionary. 

6950.  Governor's  warrant;   directed 

to  whom. 

6951.  Executed  where  and  how. 

6952.  Authority  of  arresting  officers, 

etc. 

6953.  Confinement     in     jail;     when 

necessary. 


6939.  (4777)  (4746)  (3976)  (4348)  (797)  Governor  author- 
ised to  offer  reward  for  absconding  felons. — Whenever  a  felony 
has  been  committed,  and  the  perpetrator  thereof  is  unknown, 
or  when,  being  known,  he  absconds  before  being  arrested,  or 
escapes  from  custody,  either  before  or  after  conviction,  the 
governor  is  authorized,  in  his  discretion,  to  offer  by  proclama- 
tion a  reward,  not  exceeding  four  hundred  dollars,  for  the 
apprehension  or  rearrest  of  such  person,  within  five  years 
from  the  date  of  such  proclamation;  and  to  draw  his  warrant 
on  the  state  treasurer  for  the  amount  of  such  reward,  when 
necessary  to  be  paid. 

Origin  of  statute. — Toulmin's  Digest,  pp.  226,  227.  (Aikin's  Digest,  p. 
107,  §  38;  p.  117,  9  §  17,  18;  Clay's  Digest,  pp.  478,  479,  §  f  13,  14;  Jan.  27,  1883, 
p.  34.)  Governor  has  no  power  to  offer  reward  for  unknown  person. — Hunger- 
ford  v.  Moore,  65  Ala.  232. 

6940.  (4778)  (4747)  (3977)  (4349)  (798)  Fugitive  from 
other  state  delivered  up  on  demand  of  executive.-— Any  person 
charged  in  any  state  or  territory  of  the  United  States  with 
treason,  felony,  or  other  crime,  who  shall  flee  from  justice, 
and  be  found  in  this  state,  must,  on  the  demand  of  the  execu- 
tive authority  of  the  state  or  territory  from  which  he  fled,  be 
delivered  up  by  the  governor  of  this  state,  to  be  removed  to 
the  state  or  territory  having  jurisdiction  of  such  crime. 

(Aikin's  Digest,  p.  117,  §  19;  Clay's  Digest,  p.  478,  §  15.)  Jurisdiction 
of  state  courts   to  inquire   into   legality   of  arrest;    what   criminals  may  be 
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extradited  under  the  constitution  and  acts  of  congress. — Ex  parte  State, 
73  Ala.  503.  Mode  of  arrest  provided  for  by  statute  must  be  observed; 
when  officer  can  arrest  for  crime  committed  in  another  state;  what  is  a  reason- 
able cause  to  believe  a  commission  of  crime  justifies  the  arrest. — Cunningham 
v.  Baker,  104  Ala.  160  (16  So.  68);  Morrell  v.  Quarles,  35  Ala.  544.  Petitioner 
entitled  to  appeal  to  supreme  court  upon  application  for  habeas  corpus  in 
extradition  proceedings. — Barriere  v.  State,  142  Ala.  72  (39  So.  55). 

6941.  (4779)  (4748)  (3978)  (4350)  (799)  Warrant  of  arrest 
issued  by  magistrate. — A  warrant  for  the  apprehension  of  such 
person  rftay  be  issued  by  any  magistrate  who  is  authorized 
to  issue  a  warrant  of  arrest. 

Cunningham  v.  Baker,  104  Ala.  160  (16  So.  68). 

6942.  (4780)  (4749)  (3979)  (4351)  (800)  Arrest  and  com- 
mitment;  copy  of  indictment  or  other  judicial  proceedings 
conclusive  evidence. — The  proceedings  for  the  arrest  and  com- 
mitment of  the  person  charged  are  in  all  respects  similar  to 
those  provided  in  this  Code  for  the  arrest  and  commitment 
of  a  person  charged  with  a  public  offense,  except  that  an 
exemplified  copy  of  an  indictment  found,  or  other  judicial 
proceedings  had  against  him  in  the  state  or  territory  in  which 
he  is  charged  to  have  committed  the  offense,  must  be  received 
as  .conclusive  evidence  before  the  magistrate. 

Mode  of  arrest  provided  for  by  statute  must  be  observed;  when  officer 
can  aVrest  for  crime  committed  in  another  state;  what  is  a  reasonable  cause 
to  believe  a  commission  of  crime  justifies  arrest. — Cunningham  v.  Baker, 
104  Ala.  160  (16  So.  68). 

6943.  (4781)  (4750)  (3980)  (4352)  (801)  Commitment  to 
await  requisition  of  governor;  bail.— If  from  the  examination 
it  appears  that  the  person  charged  has  committed  the  crime 
alleged,  the  magistrate  must,  by  warrant  reciting  the  accusa- 
tion, commit  him  to  jail  for  a  time  specified  in  the  warrant, 
which  the  magistrate  deems  reasonable,  to  enable  the  arrest 
of  the  fugitive  to  be  made,  under  the  warrant  of  the  executive 
of  this  state  on  the  requisition  of  the  executive  authority  of 
the  state  or  territory  in  which  he  committed  the  offense,  unless 
he  give  bail  as  provided  in  the  next  section,  or  until  he  is 
legally  discharged. 

6941  (4782)  (4751)  (3981)  (4353)  (802)  Bailed  except  in 
capital  cases;  condition  and  requisites  of  bond. — The  magis- 
trate must,  unless  the  offense  with  which  the  fugitive  is 
charged  is  shown  to  be  an  offense  punished  capitally  by  the 
laws  of  the  state  in  which  it  was  committed,  admit  the  person 
arrested  to  bail,  by  bond  or  undertaking,  with  sufficient  sure- 
ties, and  in  such  sum  as  he  deems  proper,  for  his  appearance 
•before  him  at  a  time  specified  in  such  bond  or  undertaking, 
and  for  his  surrender,  to  be  arrested  upon  the  warrant  of  the 
governor  of  this  state. 
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6945.  (4783)  (4752)  (3982)  (4354)  (803)  When  discharged 
on  bail — If  such  person  is  not  arrested  on  the  warrant  of  the 
governor  before  the  expiration  of  the  time  specified  in  the 
warrant,  bond,  or  undertaking,  he  must  be  discharged  from 

•  custody  on  bail. 

6946.  (4784)  (4753)  (3983)  (4355)  (804)  Jail  fees  paid  in 
advance. — No  jailer  is  bound  to  receive  any  person  committed 
under  a  warrant  issued  under  the  provisions  of  this  chapter, 
until  his  jail  fees  for  the  time  specified  in  such  warrant  are 
paid  in  advance. 

6947.  (4785)  (4754)  (3984)  (4356)  (805)  Forfeiture  of  bail; 
proceedings;  indorsement  of  magistrate  as  evidence.— If  the 
fugitive  is  discharged  on  bail,  and  fails  to  appear  or  surrender 
himself  according  to  his  bond  or  undertaking,  the  magistrate 
must  indorse  thereon  "forfeited,"  sign  his  name  thereto,  and 
return  it  to  the  clerk  of  the  circuit  court  by  the  first  day  of 
the  next  term;  and  a  conditional  judgment  must  be  rendered 
thereon,  and  proceedings  had,  as  in  case  of  bonds  or  under- 
takings forfeited  in  that  court,  the  indorsement  of  the  magis- 
trate being  presumptive  evidence  of  the  forfeiture. 

6948.  (4786)  (4755)  (3985)  (4357)  (806)  At  expiration  of 
time,  discharged,  bailed,  or  recommitted. — At  the  expiration 
of  the  time  specified  in  the  warrant,  the  magistrate  maf  dis- 
charge or  recommit  him  to  a  further  day,  or  may  take  bail 
for  his  appearance  and  surrender,  as  provided  in  section  6944 
(4782) ;  and  on  his  appearance,  or  if  he  has  been  bailed  and 
appear  according  to  the  terms  of  his  bond  or  undertaking,  the 
magistrate  may  either  discharge  him  therefor,  or  may  require 
him  to  enter  into  a  new  bond  or  undertaking,  to  appear  and 
surrender  himself  at  another  day. 

6949.  (4787)  (4756)  (3986)  (4358)  (807)  If  prosecution 
pending  here,  surrender  discretionary.— If  a  criminal  prose- 
cution has  been  instituted  against  such  person  under  the  laws 
of  this  state,  the  governor  may  or  not,  at  his  discretion,  sur- 
render such  person  on  the  demand  of  the  executive  of  another 
state,  before  he  has  been  tried  and  punished,  if  convicted,  or 
discharged. 

6950.  (4788)  (4757)  (3987)  (4359)  (808)  Governor's  war- 
rant;  directed  to  whom.— A  warrant  from  the  executive  may 
be  directed  to  the  sheriff,  coroner,  or  any  other  person  whom 
he  may  think  fit  to  intrust  with  the  execution  of  the  same. 

6951.  (4789)  (4758)  (3988)  (4360)  (809)  Executed  where 
and  how. — Such  warrant  authorizes  the  officer  or  person  to 
whom  it  is  directed  to  arrest  the  fugitive  at  any  place  within 
the  state,  and  to  require  the  aid  of  all  sheriffs,  police  officers, 
and  constables,  to  whom  the  same  is  shown,  in  its  execution. 
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6962.  (4790)  (4759)  (3969)  (4361)  (810)  Authority  of 
arresting  officers,  etc. — Every  such  officer  or  person  has  the 
same  authority,  in  arresting  the  fugitive,  to  command  assist- 
ance therein,  as  sheriffs  and  other  officers  by  law  have  in  the 
execution  of  criminal  process  directed  to  them,  with  the  like 
penalties  on  those  who  refuse  their  assistance. 

6953.  (4791)  (4760)  (3990)  (4362)  (811)  Confinement  in 
jail;  when  necessary. — The  officer  or  person  executing  such 
warrant  may,  when  necessary,  confine  the  prisoner  arrested  by 
him  in  the  jail  of  any  county  through  which  he  may  pass;  and 
the  keeper  of  such  jail  must  receive  and  safely  keep  the  pris- 
oner until  the  person  having  charge  of  him  is  ready  to  proceed 
on  his  route,  such  person  being  chargeable  with  the  expense 
of  keeping. 


CROSS  REFERENCES. 


FUGITIVES  FROM  JUSTICE  (Criminal  Code)   6939-6953, 6645 

FUNDS  OF  PUBLIC  SCHOOLS  (Political  Code)   1678-1688,  1760-1780 

FUNERAL  EXPENSES  (Civil  Code)    2597 

FUTURES*  DEALING  IN  (Civil  Code)   3349-3353 

GAMBLERS  (Criminal  Code)  7843 

QAMBUNO  AND  WAGERING  CONTRACTS  (Civil  Code)   3338-3353 

GAME   AND    FISH;    DEPARTMENT    OF    ESTABLISHED    (Political 
Code) 656-  688 
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CHAPTER  224. 

GAME  LAWS.     6954-0962. 


Section. 

6954.  Ownership  and   title   to  wild 

birds    and    game    vested    in 
state. 

6955.  Birds,    plumage,    skin,    eggs, 

and   nests   protected. 

6956.  Game  birds  denominated  and 

enumerated.  • 

6957.  Birds  not  protected. 

6958.  Open  and  closed  seasons. 

6959.  Pheasants  protected. 

6960.  Trap,  snare,  deadfall,  baiting, 

etc.,  prohibited. 

6961.  Night  hunting  prohibited. 

6962.  Hunting  wild  hogs. 

6963.  Deer     protected,     open     and 

closed  seasons  as  to. 

6964.  Squirrels,     open     and     closed 

season  as  to. 

6965.  Number  of  birds  or  animals 

authorized   to   be   killed    in 
one  day. 

6966.  Selling  game  prohibited. 

•    6967.  Hunting  without  license  pro- 
hibited. 


6970. 


Section. 

6968.  False  statement  as  to  procur- 
ing license. 
Shipping    or    transporting 

game. 
Common    carrier    shipping 
game. 

6971.  Hunting  on  lands  of  another. 

6972.  Corporation,   service   of  war- 

rant of  arrest  upon. 

6973.  Officer     failing     to     perform 

duty. 

6974.  Report  of  prosecutions. 

6975.  Pleading   and    practice,   rules 

of  under  this  chapter. 

6976.  Costs     of     prosecution,    how 

taxed. 

6977.  Fines,  penalties,   and  forfeit 

•ures,  disposition  of. 

6978.  Fines  to  be  paid  in  currency 

6979.  Judges  special  charges  as  to 

game  laws. 

6980.  Terms  defined. 

6981.  Extent    and    construction    of 

game  laws. 

6982.  Local  or  special  laws  repealed. 


Feb.  to,        6954.  Ownership  and  title  to  wild  birds  and  game  vested  in 
itnifti  ^te.— The  title  and  ownership  to  all  wild  birds  and  game  in 
'  the  State  of  Alabama  are  vested  in  the  state  for  the  purpose 
of  regulating  the  use  and  disposition  of  the  same  in  accord- 
ance with  the  laws  of  this  state. 

Note. — See  chapter  20,  Political  Code,  which   is  part   of  this  law.     The 
original  statute  was  somewhat  modified  in  codification. 

The  protection  and *  preservation  of  game  are  within  the  constitutional 
power  of  the  legislature. — Hagerty  v.  St.  Louis  Ice  Co.,  40  L.  K.  A.  151. 
Ownership  of  game  is  in  the  sovereign  to  which  the  casual  custody  of  an 
individual  is  subject. — Deer  v.  Conneticut,  161  U.  S.  519;  McCready  v. 
Virginia,  94  U.  8.  391.  As  to  validity  of  statute  making  it  criminal  to  have 
the  possession  of  certain  property,  see  State  v.  Lewis,  20  L.  B.  A.  52,  and 
Luck  v.  Scears,  32  L.  R.  A.  738.  Af  to  transportation  of  game  or  liability  of 
•  common  carrier,  see  29  L.  R.  A.  714.  As  for  state  game  laws  affecting  inter 
state  commerce,  see  State  v.  Gear,  161  U.  S.  519,  and  note  13  L.  R.  A.  804. 
36  L.  R.  A.  765,  33  L.  R.  A.  696.  As  to  state  act  prohibiting  killing  of  birds 
to  be  taken  from  state,  see  13  L.  R.  A.  804.  As  to  private  rights  of  owner- 
ship of  game  and  the  right  to  hunt  and  sport  upon  one 's  own  land,  see  Sterling 
v.  Jackson,  13  Mich.  405.  One  may  be  permitted  to  use  or  to  hunt  game 
himself,  but  prohibited  from  selling  it. — American  Co.  v.  People,  23  111.  641. 
As  to  statute  regulating  taking  or  selling  game  killed  in  another  state,  see 
Ex  parte  Maier,  42  Cal.  129.  State  may  control  and  regulate  common  property 
in  game. — Ward  v.  Racehorse,  163  U.  S.  507,  see  65  Am.  St.  Rep.  659.    As  to 
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sufficiency  of  indictment  under  local  game  law,  see  Powers  v.  State,  129  Ala. 
126  (29  So.  784).  As  to  right  to  fish  and  hunt  on  lands  of  another,  see  13  Am. 
St  Rep.  416-120;  see  also  42  Am.  St.  Rep.  138-144. 

6955.  Birds,  plumage,  skin,  eggs,  and  nests  protected;  pen-  Peb.w, 
alty  for  catching,  killing,  or  taking. — Any  person  who  shall  £*•£ 
catch  or  kill,  or  have  in  his  possession,  living  or  dead,  any  wild  »nd  3. 
bird  other  than  a  game  bird,  or  who  shall  purchase,  offer,  or 
expose  for  sale,  transport,  or  ship  within  or  without  the  state 

any  such  wild  bird  after  it  has  been  killed  or  caught;  or  who 
shall  sell  or  have  in  his  possession  for  sale  any  part  of  the 
plumage,  skin,  or  body  of  any  bird  protected  by  the  game 
laws;  or  who  shall  take  or  willfully  destroy  the  nests  of  any 
wild  bird,  or  who  shall  have  such  nests  or  eggs  in  his  or  her 
possession,  except  as  permitted  by  the  game  laws  of  this  state, 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall 
be  punished  by  a  fine  of  not  less  than  ten  nor  more  than 
twenty-five  dollars  for  each  offense. 

6956.  Game  birds  denominated  and  enumerated.— The  fol-  it>.,$2. 
lowing  only  shall  be  considered  game  birds:   The  Anatidae, 
commonly  known  as  swans,  geese,  brant,  and  river  and  sea 
ducks;  Ballidae,  commonly  known  as  rails,  coots,  mud  hens, 

and  gallinules;  the  Limicolae,  commonly  known  as  shore  birds, 
plovers,  surf  birds,  snipe,  woodcock,  sandpipers,  tattlers,  and 
curlews;  the  Gallinae,  commonly  known  as  wild  turkeys, 
grouse,  pheasants,  and  quails;  and  the  species  of  Columbidae 
commonly  known  as  turtle  or  mourning  dove. 

Note. — The  code  commissioner  presumes  these  names  are  correct.    Diction- 
aries are  unavailing  as  proof  as  to   some. 

6957.  Birds  not  protected. — English  and  European  house  Ib$B> 
sparrow,  coopers  hawk,  chicken  hawk,  and  all  members  of 

the  hawk  family,  owls,  and  crows  are  not  protected  by  the 
game  laws  of  this  state. 

6958.  Open  and  closed  seasons  as  to  game  birds. — No  person  Ib  i  & 
or  persons  shall  injure,  kill,  or  hunt,  or  destroy,  by  any  means 
whatever,  or  have,  or  be  in  possession  of,  except  as  expressly 
permitted  by  the  provisions  of  this  Code,  the  following  named 
game  birds,  except  between  the  following  dates:  Wild  ttlrkey 
gobblers,  December  1st  to  April  1st,  following;  qupil  (bob- 
white  partridge)  from  November  1st  to  March  1st,  following; 
dove  from  August  1st  to  March  1st,  following;  swans,  geese, 
brant,  ducks,  rails,  poots,  mud  hens,  sandpipers,  woodcock, 

and  curlews,  or  other  shore  birds,  September  1st  to  March 
15th,  following;  snipe  and  plover,  November  1st  to  May  1st, 
following.  Any  person  who  violates  any  of  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  punished  by  a  fine  of  not  less 
than  ten  dollars  nor  more  than  twenty-five  dollars  for  each 
offense. 
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Feb.  to,  6959.  Pheasants  protected. — Any  person  who  takes,  cap- 
}^7P  tnres,  or  kills,  except  under  permit,  any  ruffled  grouse  (pheas- 
ant), Mongolian,  Chinese,  or  English  pheasant,  or  other  im- 
ported game  birds,  before  December  1,  1912,  and  thereafter 
only  from  November  15th  to  December  15th,  following,  shall 
be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  pun- 
ished' by  a  fine  of  not  less  than  five  dollars  nor  more  than 
twenty-five  dollars  for  each  offense. 
ib.,  $&  6960.  Trap,  snare,  dead-fall,  baiting,  eta,  prohibited.— Any 
person  who  shall  at  any  time  make  use  of  any  pitfall,  dead- 
fall, scaffold,  cage,  snare,  trap,  net,  salt-lick,  blind,  pen,  bated 
hook,  or  bated  field,  or  any  other  similar  device,  or  any  drug, 
poison,  chemicals,  or  explosives  for  the  purpose  of  injuring, 
capturing,  or  killing  any  birds  or  animals  protected  by  the 
game  laws  of  this  state,  except  as  otherwise  expressly  pro- 
vided, shall  be  guilty  of  a  misdemeanor,  and,  on  conviction, 
shall  be  punished  by  a  fine  of  not  less  than  five  nor  more  than 
twenty-five  dollars  for  each  offense. 

6961.  (5590)  (4170)  (4407)  (3750)  (203)  Night  hunting 
prohibited. — Any  person  who  shall  pursue,  catch,  take,  or  kill 
any  birds,  deer,  wild  turkey,  wild  ducks,  wild  goose,  brant, 
or  other  aquatic  bird  or  fowl,  between  dark  and  daylight  the 
following  day,  shall  be  guilty  of  a  misdemeanor,  and,  on  con- 
viction, shall  be  punished  by  a  fine  of  not  less  than  five  nor 
more  than  twenty-five  dollars  for  each  offense. 

(Feb.  1,  1876,  p.  287.) 

6962.  (5589)  (4169)  (4406)  (3749)  (202)  Hunting  wild 
hogs. — Any  person  who,  without  first  giving  notice  to  at  least 
three  freeholders  in  the  neighborhood,  hunts,  catches,  or  kills 
wild  hogs  unmarked,  with  dog  or  gun,  must,  on  conviction, 
be  fined  not  less  than  ten  nor  more  than  one  hundred  dollars. 

(Mar.  7,  1871,  p.  20.) 


lb.,  $9. 
(r.cc) 


6963.  Deer  protected,  open  and  closed  season  as  to.— Any 

person  who  shall  kill  or  attempt  to  kill  any  doe  or  female  deer 
or  wild  turkey  hen  in  this  state;  or  who  shall  kill  any  deer 
between  January  1st  and  the  1st  of  November,  in  each  calen- 
dar year,  or  who  shall  use  any  artificial  light  in  hunting  or 
killing  deer,  shall  be  guilty  of  a  misdemeanor,  and,  on  con- 
viction, shall  be  punished  by  a  fine  of  not  less  than  ten  nor 
more  than  fifty  dollars;  and  the  having  of  such  light  on  the 
head  or  any  part  of  his  body  while  hunting  shall  be  prima 
facie  evidence  of  the  violation  of  the  last  subdivision  of  this 
section. 
ib..  $  io.  6964.  Squirrels,  open  and  closed  season  as  to.— Any  person 
who  shall  pursue,  injure,  capture,  kill,  or  destroy  any  fox 
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squirrel,  black  squirrel,  or  grey  squirrel,  except  from  August  itMM9} 
1st  to  the  following  January  1st,  in  each  year,  and  except 
May  15th  to  June  15th,  when  they  may  be  killed;  or  who  shall 
pnrsue,  injure,  capture,  or  destroy  any  such  squirrels  at  any 
time  in  any  public  or  private  park,  shall  be  guilty  of  a  mis- 
demeanor, and,  on  conviction,  shall  be  punished  by  a  fine  of 
not  less  than  five  nor  more  than  twenty-five  dollars;  provided, 
that  any  person  may  protect  his  premises  from  the  ravages 
and  depradations  of  these  animals  at  any  time  and  in  any  way. 

6965.  Number  of  birds  or  animals  authorised  to  be  killed  in  Feb.  19, 
one  day. — Any  person  who  takes  or  kills  more  than  one  deer,  jj^** 
two  turkey  gobblers,  or  twenty-five  game  birds  of  any  other 
species  in  any  one  day,  or  who  has  such  birds  or  game  in 
possession  for  more  than  five  days  after  the  close  of  the  season 

for  killing  the  same,  shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction,  shall  be  punished  by  a  fine  of  not  less  than 
five  nor  more  than  twenty-five  dollars  for  each  offense. 

6966.  Selling  game  prohibited.— Any  person,  firm,  or  cor-it>.,$i2. 
poration  who,  at  any  time  of  the  year,  shall  barter,  sell,  or 
offer  for  sale,  any  of  the  game  birds  or  animals  protected  by 

this  Code,  either  under  the  name  used  in  this  Code,  or  under 
any  other  name  or  guise  whatsoever,  whether  lawfully  or 
unlawfully  taken,  shall  be  guilty  of  a  misdemeanor,  and,  on 
conviction,  shall  be  fined  not  less  than  five  nor  more  than 
twenty-five  dollars  for  each  offense. 

6967.  Hunting  without  license  prohibited.— Any  person  who  ib.,t$so, 
hunts  outside  of  the  limits  of  the  voting  precinct,  ward,  or  beat  8I« **> 
in  which  he  actually  resides  without  first  obtaining  a  license  ** 
permitting  him  or  her  to  do  so;  or  who  hunts  outside  the 
county  in  which  he  actually  resides  without  obtaining  a  state 
license  permitting  him  or  her  to  do  so;  or  any  nonresident 

of  this  state  who  hunts  in  this  state  without  a  nonresident's 
license;  or  who  lends  or  transfers  his  hunting  license  to 
another,  shall  be  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion, shall  be  punished  by  a  fine  of  not  less  than  ten  nor  more 
than  twenty-five  dollars;  but  any  person  may  hunt  upon  his 
own  lands  in  season  without  obtaining  a  hunting  license. 

6968.  False  statement  as  to  procuring  license.— Any  person  ib.,*37. 
who  shall  make  to  any  officer  authorized  to  issue  a  hunting 
license  a  false  statement,  or  change  or  alter  his  or  her  license 

in  any  manner,  shall  be  punished  by  a  fine  of  not  less  than 
ten  nor  more  than  twenty-five  dollars. 

6969.  Shipping  or  transporting  game.— Any  person  who  ».,*«. 
takes,  ships,  or  transports  out  of  or  within  this  state  any  of  the 
birds  or  game  protected  by  the  laws  of  this  state,  unless  the 
same  be  in  personal  possession  of,  or  carried  openly  by  the 
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owner  thereof,  or  person  killing  the  same  who  has  in  his  pos- 
session a  nonresident's  license,  if  the  game  is  to  be  carried 
out  of  this  state,  or  a  resident's  license,  if  the  game  is  to  be 
transported  within  the  state,  shall  be  guilty  of  a  misdemeanor, 
and,  on  conviction,  shall  be  punished  by  a  fine  of  not  less  than 
ten  nor  more  than  fifty  dollars. 

Feb.  19,        6970.  Common  carrier  shipping  game. — Any  person,  com- 

i2°4  48  P811^  corporation,  or  common  carrier  who  shall  ship  or  trans- 
port any  birds  or  game  without  ascertaining  if  the  person 
offering  for  shipment  or  transportation  such  birds  or  game 
is  in  possession  of  a  hunting  license  duly  issued  to  him  and 
covering  the  period  when  such  shipment  is  offered,  and  with- 
out requiring  such  person  to  accompany  the  shipment,  shall 
be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall 
be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  one 
hundred  dollars. 

ib. $44.  6971.  Hunting  on  lands  of  another  without  written  permis- 
sion; penalty  for. — Any  person  who  hunts  on  the  lands  of  an- 
other without  first  having  obtained  from  the  owner  or  agent 
thereof  a  written  permission  to  do  so,  shall  be  guilty  of  a 
misdemeanor,  and,  on  conviction,  shall  be  fined  not  less  than 
ten  nor  more  than  twenty-five  dollars. 

ib, $15.  6972.  Corporation,  service  of  warrant  of  arrest  upon.— In 
cases  of  violation  of  the  game  laws  of  Alabama  by  a  corpora- 
tion, the  warrant  of  arrest  may  be  read  to  the  president, 
secretary,  or  manager  in  this  state,  or  to  any  general  or  local 
agent  thereof  in  any  county  where  the  action  or  indictment 
is  pending,  and  upon  the  return  of  such  warrant  so  served,  the 
corporation  shall  be  deemed  in  court  and  subject  .to  the  juris- 
diction thereof,  and  any  fine  imposed  may  be  collected  by 
execution  against  the  property  of  said  corporation,  but  this 
section  shall  not  be  considered  to  exempt  an  agent  or  employe 
from  prosecution. 

ib, $i6  6973.  Officer  failing  to  perform  duty.— Any  official,  officer, 
or  warden  who  shall  fail  to  perform  any  act,  duty,  or  obliga- 
tion enjoined  upon  him  by  the  provisions  of  the  game  laws 
of  this  state,  shall  be  guilty  of  a  misdemeanor,  and,  on  convic- 
tion, shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more 
than  one  hundred  dollars.  • 

ib.,  *  4i.  6974.  Report  of  prosecutions  to  state  commissioner.— Every 
court  or  clerk  of  any  court  before  whom  any  prosecution  under 
this  chapter  is  commenced  or  shall  go  on  appeal,  and  within 
twenty  days  after  trial  or  dismissal  thereof,  shall  report  in 
writing  the  result  thereof  and  the  amount  of  fine  collected,  if 
any,  and  the  disposition  thereof  to  the  state  game  and  fish 
commissioner. 
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6975.  Pleading  and  practice,  rules  of  under  this  chapter. —  Feb.  », 
Two  or  more  offenses  may  be  charged  in  the  same  affidavit,  *|JJ£ 
complaint,  or  indictment,  and  proof  as  to  a  part  of  a  game 

bird  or  animal  shall  be  sufficient  to  sustain  a  charge  to  the 
whole  of  it;  and  the  violation  as  to  the  number  of  animals  or 
birds  of  the  same  kind  may  be  charged  in  the  same  count  and 
punished  as  a  separate  offense  as  to  each  animal,  bird,  or  game. 

6976.  Costs  of  prosecution,  how  taxed. — When  an  arrest  for  it>.,  $  i& 
a  violation  of  the  game  law  is  made  by  the  state  game  and 

fish  commissioner  or  by  any  warden,  and  the  defendant  is 
convicted,  there  shall  be  taxed  as  costs  in  favor  of  such  warden 
making  the  arrest  the  same  fee  as  a  constable  is  entitled  to 
in  misdemeanor  cases,  and.  if  collected  from  the  defendant, 
shall  be  paid  over  to  such  warden  and  shall  be  his  personal 
perquisite.    No  fee  shall  be  allowed  in  cases  of  acquittal. 

6977.  Fines,  penalties,  and  forfeitures,  disposition  of.— Allium, 
moneys  collected  from  fines,  penalties,  or  forfeitures  under 

this  chapter  shall  belong  to  the  game  and  fish  protection  fund, 
with  the  exception  of  that  part  which,  under  this  chapter, 
belongs  to  the  wardens,  and  shall  be  paid  over  by  the  officer 
authorized  to  collect  said  money  to  the  state  treasurer  on  or 
before  the  first  day  of  each  month,  and  shall  be  credited  by 
him  to  the  game  and  fish  protection  fund.  The  state  treasurer 
shall  report  on  the  first  day  of  each  month  to  the  state  game 
and  fish  commissioner  the  exact  amount  of  money  to  the  credit 
of  the  game  and  fish  protection  fund. 

6978.  Fines  to  be  paid  in  currency.— -All  fines  imposed  under  it>.,  * «. 
the  provisions  of  this  chapter  shall  be  paid  in  lawful  money, 

that  is  to  say,  in  currency  of  the  United  States  of  America. 

6979.  Judges'  special  charges  as  to  game  laws. — The  circuit  Ib.,$4o. 
judges  and  the  judges  of  concurrent  jurisdiction  shall  give  the 
grand  juries  when  organized  the  provisions  of  the  game  and 

fish  laws  strictly  in  charge,  and  shall  urge  strict  inquiry  into 
infractions  thereof. 

6980.  Terms  defined. — As  used  in  the  game  laws  of  thisib.,$H. 
state,  unless  otherwise  specifically  restricted  or  enlarged,  the 
words  "herein"  and  "hereof"  refer  to  the  whole  of  the  game  . 
laws  of  this  Code,  and  the  words  "person,"  "owner,"  "pro- 
prietor," "grantee,"  "lessee,"  or  "licensee"  include  a  firm, 
association,  corporation,  or  municipality,  and  the  word 
"warden"  means  state  game  and  fish  commissioner,  county 
game  warden,  and  deputy  game  warden,  provided  for  in  the 
game  laws.  The  word  "officers"  includes  every  person  author- 
ized to  enforce  the  provisions  of  the  game  laws,  and  whenever 

the  possession,  use,  importation,  transportation,  storage,  sale, 
offering,  or  exposing  for  sale  of  game  birds  is  prohibited  or 
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restricted,  the  prohibition  or  restrictions  shall*  extend  to  and 
include  every  part  of  such  game,  and  a  violation  as  to  each 
animal  or  bird  or  part  thereof  shall  be  a  separate  offense. 
Feb.  io,  6981.  Extent  and  construction  of  game  laws. — The  provi- 
12, $46*.  sions  of  the  game  lawg  shall  not  apply  to  persons  hunting  any 
of  the  birds  or  animals  of  this  state  which  are  not  protected 
by  the  provisions  of  snch  laws. 

6982.  Local  or  special  laws  repealed— All  laws  and  parts 
of  laws,  general,  special,  or  local,  in  conflict,  with  the  provi- 
sions of  this  Code  as  to  the  game  and  fish  laws,  are  repealed. 


Ib.,  £48. 


CROSS  REFERENCES. 


GAME  LAWS  (Criminal  Code)   6898,  6954-6982 

•«         (Political  Code)   658-  688 


ARTICLE  1. 
ARTICLE  2. 


CHAPTER  225. 

GAMING  AND  LOTTERIES.    6889-7005. 

Miscellaneous  Offenses  Concerning.    6869-7001. 
Hobse-Racing,  Gaming  as  to.    7002-7005. 


ARTICLE  1. 

Miscellaneous  Offenses  Concerning.    6883-7001. 


Section. 

6983.  Card  and  dice  playing  at  pub- 

lic houses  and  other  public 
places. 

6984.  Indictment  and  proof  of  gam- 

ing. 

6985.  Keeping  gaming  table. 

6986.  Indictment  for  and  proof  of 

keeping  or  exhibiting  gam- 
ing tables,  etc. 

6987.  Betting  at  cards,  dice,  etc. 

6988.  Betting  at  billiards,  tenpins, 

etc. 

Betting  with  minor  or  ap 
prentice. 

Betting  on  election  in  this 
state. 

Proprietors  of  liquor  saloons 
and  other  public  houses  per- 
mitting gaming. 

6992.  Permitting  minors  to  play  bil- 

liards or  pool. 

6993.  Renting  room,  booth,  etc.,  to 

be  used  for  gaming  purposes. 

6983.  (4792)  (4052)  (4207) 
ing  at  public  houses  and  other 


6991. 


Section. 

6994.  Examination  of  witnesses  be- 

fore grand  jury  in  gaming 
and  lottery  cases. 

6995.  Refusal  of  witness  to  testify 

before    grand    jury    as    to 
.  gaming  or  lottery. 

6996.  Judicial    and    executive    offi- 

cers' authority  and  duty  in 
gaming  cases. 

6997.  Carrying   on   or   representing 

lottery;    selling    tickets   in 
same. 

6998.  Wheel    of   fortune,  'slot  ma- 

chine, device  of  chance,  or 
raffling. 

6999.  Grand  juries  have  no  discre- 

tion. 

7000.  Selling  pools  on  events  outside 

the  state. 

7001.  Jurisdiction  and  duty  of  mu- 

nicipal officers  in  pool  sell- 
ing and  lottery  cases. 

(3620)  (78)  Card  and  dioe  play- 
public  places. — Any  person  who 
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plays  at  any  game  with  cards  or  dice,  or  any  device  or  substi- 
tute therefor,  at  any  tavern,  inn,  or  quasi  public  building 
owned  by  the  state,  county,  or  municipal  corporation,  store- 
house for  selling  or  retailing  spirituous,  vinous,  or  malt 
liquors,  or  house  or  place  where  spirituous,  vinous,  or  malt 
liquors  are  retailed,  sold,  or  given  away,  or  in  any  public 
house,  highway,  or  in  any  other  public  place,  or  any  outhouse 
where  people  resort,  must,  on  conviction,  be  fined  not  less  than 
twenty  nor  more  than  fifty  dollars.    (Form  30  [24].) 

(Touknin's  Digest,  p.  375;  Aikin's  Digest,  p.  212,  §  17;  Clay's  Digest,  p. 
432,  §  9;  Jan.  26,  1877,  p.  103.) 

The.  back  shedroom  of  dwelling  house  may  be  a  public  place 
within  the  meaning  of  the  statute;  the  defendant  may  be  convicted 
of  playing  at  such  place,  though  he  play  but  once. — Nichols  v.  State, 
111  Ala.  58  (20  So.  564).  A  storehouse  not  used  for  any  ostensible  purpose 
may  be  an  outhouse  within  the  meaning  of  the  statute.  An  outhouse  can  be 
any  house  not  used  for  a  dwelling  or  business  purposes. — Downey  v.  State, 
115  Ala.  108  (22  So.  479).  A  public  place  is,  in  general,  any  place  which,  for 
the  time  being,  is  made  public  by  the  assemblage  of  .people. — Campbell's  case, 
17  Ala.  369.  Any  place,  house,  or  room,  even  a  bedroom,  may  become  a  public 
place  from  the  use  of  it,  generally  or  at  the  time. — Smith's  case,  52  Ala.  384; 
Coleman's  case,  20  Ala.  51;  Bussell's  case,  72  Ala.  222;  Johnson's  case,  75 
Ala.  7;  Nickols's  case,  111  Ala.  58  (20  So.  564);  Thompson's  case,  99  Ala. 
173  (13  So.. 753).  Also  a  steamboat. — Coleman's  case,  13  Ala.  602.  Or  an 
infirmary. — Flake's  case,  19  Ala.  551.  Or  a  ferry  boat  in  the  middle  of  a 
navigable  river. — Dickey's  case,  68  Ala.  508.  Or  a  place  in  the  bushes  in 
edge  of  an  old  field. — Henderson's  case,  59  Ala.  89.  In  the  following  cases, 
the  places  were  held  not  to  be  public  on  account  of  circumstances  of  privacy 
attaching  at  the  time:  A  private  house  or  room. — Coleman's  case,  20  Ala. 
51.  A  deep  hollow  in  a  piece  of  woods. — Bythwood's  case,  20  Ala.  47.  A 
physician's  office. — Clarke's  case,  12  Ala.  492;  Sherrod's  case,  25  Ala.  78.  A 
lawyer's  office. — Burdine's  case,  25  Ala.  60.  A  back  room  occupied  by  a 
register  in  chancery  as  a  bedroom. — Boquemore's  case,  19  Ala.  528.  A  black- 
smith shop. — Graham's  case,  105  Ala.  130  (16  So.  934).  The  term  public  place 
does  not  include  public  house,  or  other  place  specially  mentioned. — Wind- 
ham's case,  26  Ala.  69;  Brown's  case,  27  Ala.  47;  Sweeney's  case,  28  Ala. 
47;  Huffman's  case,  28  Ala.  48;  Smith's  case,  37  Ala.  472;  Burdine's  case, 
25  Ala.  60;  Sherrod's  case,  25  Ala.  78;  Boquemore's  case,  19  Ala.  528;  Clarke's 
case,  12  Ala.  492;  McCauley's  case,  26  Ala.  135.  One  game  at  public  place 
is  sufficient. — Nickols's  case,  111  Ala.  58  (20  So.  564).  "Any  other  public 
place"  has  the  effect  of  making  all  places  which  precede  the  clause  "per 
ss"  public  places. — Pickens's  case,  100  Ala.  127  (14  So.  672).  But  a  contrary 
role  is  laid  down  in  decisions  on  betting  in  a  public  place,  etc. — See  Napier's 
ease,  50  Ala.  168.  Boarding  house  not  an  inn  nor  per  se  a  public  place.— 
Winston  v.  State,  145  Ala.  91  (41  So.  174).  A  strip  of  woods  a  quarter  of  a 
mile  long  in  a  pasture  a  mile  from  the  public  road  held  under  the  facts  in 
that  case  not  a  public  place. — Buss  v.  State,  132  Ala.  20  (31  So.  550).  The 
lower  story  of  a  Jail  house  in  which  the  jailer  lives,  the  prisoners  being  in 
the  upper  story,  is  not  per  se  a  public  place  within  the  meaning  of  the  statute. 
—Lewis  v.  State,  140  Ala.  126  (37  So.  99).  Bedroom  or  dwelling-house  may, 
from  use  of  it,  become  one  of  the  prohibited  places. — Johnson's  case,  75  Ala. 
7.  A  bedroom  in  the  second  story  of  a  building,  the  first  story  of  which  is 
sometimes  used  as  a  dancing  hall,  is  not  a  public  house. — Skinner's  case,  87 
Ala.  105  (6  So.  399).  A  place  resorted  to  for  such  length  of  time  as  to  be 
known  as  "the  old  crap  ground"  is  a  public  place  within  the  meaning  of  the 
statute.— Dennis  v.  State,  139  Ala.  109  (35  So.  651).  A  place  to  the  rear 
of  a  dwelling  within  sight  of  public  road,  public  place  within  meaning  of 
statute.— Ford  v.  State,  123  Ala.  81  (26  So.  503).    Boom  in  the  second  story 
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of  a  store  in  which  liquors  are  sold  is  within  the  meaning  of  the  statute, 
though  it  is  used  as  a  bedroom.— Kicker  v.  State,  133  Ala,  193  (32  So.  253). 
Held  to  be  public  house  in  each  of  the  following  cases:  A  room  in  a  ware- 
house on  river  bank. — Windham 's  case,  26  Ala.  69.  Also  a  room  belonging  to 
a  hotel  or  tavern,  although  in  a  lot  separate  and  distant  from  the  hotel-— 
Eussell's  case,  72  Ala.  222.  A  "lawyer's  office."— McCauley's  case,  26  Ala. 
135.  The  office  of  a  justice  of  the  peace,  or  a  back  room  thereto: — Burnett's 
case,  30  Ala.  19.  A  storehouse  for  selling  dry  goods. — Skinner's  case,  30  Ala. 
524.  A  "barber  shop"  and  "rooms  above." — Moore's  case,  lb.  550;  Coch- 
ran's case,  lb.  542.  A  broker's  office  and  connected  sleeping  room. — Wilson's 
case,  31  Ala.  371.  Building  where  saddle  and  harness  business  carried  on,  and 
connected  rooms. — Bentley's  case,  32  Ala.  569.  A  toll  bridge  house,  unless 
used  exclusively  as  a  private  residence. — Arnold's  case,  29  Ala.  46. •  Store- 
house for  sale  of  liquors,  or  house  or  place  where  liquors  are  sold,  etc.;  held 
to  be  within  the  statute  in  the  following  cases:  Johnson's  case,  19  Ala.  527; 
Huffman's  case,  29  Ala.  40;  s.  c,  30  Ala.  532.  But  the  following  cases  held 
not  to  be  within  the  statute:  Dale's  case,  27  Ala.  31;  Phillips's  case,  51  Ala. 
20.  Meaning  of  the  statutory  term  "at"  the  house,  etc.— Bay's  case,  50  Ala. 
172.  Outhouse  where  people  resort,  etc.;  what  held  to  be. — Swallow's  case, 
20  Ala.  30.  What  held  not  to  be.— Cain's  case,  30  Ala.  534;  McDaniel's  case, 
35  Ala.  390.  Outhouse  defined. — Downey's  case,  90  Ala.  644  (8  So.  869) ;  Pickens's 
case,  100  Ala.  127  (14 So.  672);  Downey's  case,  110  Ala.  99  (20  So.  439).  High- 
way means  a  public  road,  as  distinguished  from  a  private  way. — Mills's  case, 
20  Ala.  86.  A  navigable  river  is  not  a  highway  within  this  statute. — Glass's 
case,  30  Ala.  529;  Dickey's  case,  68  Ala.  508.  But  it  may  become  a  public 
place. — Dickey  '•  case,  68  Ala.  508.  Playing  within  seventy-five  yards  of 
public  road,  if  visible  from  road,  forbidden. — Franklin 's  case,  91  Ala.  23  (8  So. 
678).  If  the  playing  was  in  an  inn  or  tavern,  it  is  immaterial  that  the  room  was  a 
bedroom. — McCalman's  case,  96  Ala.  98  (11  So.  408).  Meaning  of  word 
"tavern"  generally. — Cloud's  ease,  6  Ala.  628.  A  bedroom  in  the  third  story 
of  a  hotel  or  boarding  house,  where  the  occupant  eats,  cooks,  and  sleeps,  is 
within  the  statute. — Foster's  case,  84  Ala.  451  (4  So.  833).  Where  it  appears 
that  two  persons  named  in  the  indictment  did  not  play  in  the  game  of 
defendant,  but  in  a  different  game,  there  is  a  variance  and  defendant  cannot 
be  convicted. — Townsend  v.  State,  137  Ala.  91  (34  So.  382).  Affidavit  or 
complaint  charging  playing  "at  a  place  in  a  pasture  made  public  by  meeting 
for  the  purpose  of  playing  at  a  game  with  cards  or  dice"  insufficient. — Buss 
v.  State,  132  Ala.  20  (31  So.  550).  Offense  may  be  charged  in  an  affidavit, 
complaint  or  indictment  in  the  alternative. — Ford  v.  State,  123  Ala.  81 
(26  So.  503).  If  affidavit,  complaint,  or  indictment  charges  betting  at  cards, 
it  is  not  supported  by  evidence  showing  playing  alone. — Ford  v.  State,  123 
Ala.  81  (26  So.  503);  Buss  v.  State,  138  Ala.  1  (35  So.  107).  Affidavit  or 
complaint  charging  the  offense  as  ' '  gaming  in  a  public  place ' '  is  not  sufficient 
under  this  section  or  under  $  6987  (4797)  of  the  Code. — McGee  v.  State,  115 
Ala.  135  (22  So.  113).  Indictment  need  not  now  allege  a  "game  was  played;" 
Code  form  cures  this. — Bosson's  case,  92  Ala.  76  (9  So.  357);  Clay  borne 's 
case,  103  Ala.  53  (15  So.  842)  (Tolbert's  case,  87  Ala*  29  [6  So.  284];  Col- 
lins 's  ease,  70  Ala.  19;  Dreyfus 's  case,  83  Ala.  54  [3  So.  430],  explained). 
Indictment  charging  offense  of  betting  is  not  supported  by  proof  of  playing 
only. — Chambers's  case,  77  Ala.  80.  Act  of  gaming  may  violate  several  laws; 
conviction  under  either  statute  for  act  charged  bar  to  other  prosecution. — 
McVay  v.  State,  100  Ala.  110  (14  So.  862).  When  election  may  be  compelled 
in  prosecution  for  gaming. — Wickard  v.  State,  109  Ala.  45  (19  So.  491). 
Statute  requiring  appearance  bond  as  a  condition  precedent  to  jury  trial 
not  unconstitutional. — Howard  v.  State,  128  Ala.  43  (2ft  So.  580).  The  game 
backgammon  not  prohibited. — Wetmore  's  case,  55  Ala.  198.  jfc*<wfa>g  with  dice 
prohibited. — Mclnnis's  case,  51  Ala.  23.  Throwing  dice  for  money  or  drinks, 
sufficient.— Jones 's  case,  26  Ala.  155.  Engaging  in  a  raffle,  where  the  winner 
is  determined  by  throwing  dice,  prohibited. — Johnson's  case,  83  Ala.  65  (3 
So.  790).  Playing  once,  sufficient. — Cameron's  case,  15  Ala.  383;  Swallow's 
case,  20  Ala.  30.    Words  "device"  and  "substitute"  not  of  same  meaning. — 
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Henderson's  case,  5fr  Ala.  89.  Dominoes  as  a  substitute  for  cards  in  playing 
euehre. — See  Harris's  case,  31  Ala.  362;  s. c.,  33  Ala.  373.  No  matter  What 
secrecy  observed,  if  playing  done  at  public  bouse,  or  other  place  specially 
mentioned. — Windham's  case,  26  Ala.  69.  Evidence  as  to  appearance  of  other 
places  that  gaming  had  been  played  there;  defendant  allowed  to  show  who 
played  at  given  game  testified  to  by  state's  witnesses. — Parker  v.  State,  125 
Ala.  86  (27  So.  780).  Evidence  of  other  distinct  offenses  at  other  times  and 
places  not  admissible. — Wickard  v.  State,  109  Ala.  45  (19  So.  491).  Defend- 
ant cannot  testify  for  what  purpose  he  went  to  the  place. — Lewis  v.  State, 
140  Ala.  126  (37  So.  99).  A  storehouse  is  within  the  statute.— Loyd  v.  State, 
39  So.  678.  When  public  place  a  question  for  the  jury. — Jackson  v.  State, 
117  Ala.  155  (23  So.  47).  To  convert  a  private  place  into  a  public  one,  the 
meeting  must  be  attended  in  such  numbers  and  under  such  circumstances 
of  publicity  as  to  imply  a  right  and  privilege  of  the  public  generally  in  the 
vicinity  to  attend. — Buss  v.  State,  132  Ala.  20  (31  So.  550).  It  is  error  to 
charge  that  a  place  within  seventy-five  yards  of  the  public  road  was  a  public 
place.— Brannon  v.  State,  39  So.  983.  The  back  yard  of  a  storehouse  where 
liquors  are  sold  may  be  within  the  meaning  of  the  statute. — James  v.  State, 
133  Ala.  208  (32  So.  237).  Place  in  a  yard  at  private  house  forty  feet  from 
the  public  road  may  be  a  public  place. — Lee  v.  State,  136  Ala.  31  (33  So. 
894).  Playing  in  a  bedroom  by  an  indefinite  number  of  persons  at  different 
times  every  week  or  two  may  constitute  it  a  public  place. — Cartiledge  v. 
State,  132  Ala.  17  (31  So.  553). 

6984.  (4794)  (4054)  (4807)  (4134)  (584)  Indictment  and 
proof  of  gaming. — In  an  indictment  for  gaming  under  the  pre- 
ceding section,  it  is  not  necessary  to  state  the  name  of  the 
game  played;  it  is  sufficient  to  charge  that  the  defendant 
"  played  at  a  game  with  cards,  or  dice,  or  some  device  or  sub- 
stitute therefor,"  in  one  or  more  of  the  places  enumerated  in 
that  section,  or  in  a  public  place;  and  it  is  not  necessary  to 
prove  on  the  trial  what  the  game  was  called.    (Form  30  [24].) 

(Clay's  Digest,  p.  433, 5  11.)  Affidavit,  complaint,  or  indictment  may 
charge  the  offense  in  the  alternative.— -Ford  v.  State,  123  Ala.  81  (26  So.  81). 
The  statute  dispenses  with  the  necessity  of  alleging  or  proving  the  kind  of 
game. — Mclnnis's  case,  51  Ala.  23,  citing  Holland's  case,  3  Port.  292.  Design 
of  statute  was  to  dispense  with  technicalities. — Atkyns's  case,  1  Ala.  180.  * 
Form  in  Code  sufficient;  not  unconstitutional. — Burdine's  case,  25  Ala.  60; 
Burnett's  case,  30  Ala.  19;  Harris's  case,  31  Ala.  362.  Alleging  a  game  "of" 
eards,  etc.,  instead  of  "with"  cards,  etc.,  sufficient. — Cochran's  case,  30  Ala. 
542.  Also  sufficient  to  allege  "played  at  cards"  instead  of  "at  a  game  with 
cards." — Coggins's  case,  7  Port.  263;  Holland's  case,  3  Port.  292.  Need 
not  allege  ownership  of  public  house. — Atkyns's  case,  1  Ala.  180.  Cannot 
join  different  persons  in  same  indictment,  unless  they  played  at  same  game; 
variance  on  proof  of  a  separate  game. — Lindsey's  case,  48  Ala.  169.  Election 
by  prosecutor,  when  is,  and  when  not  required. — Smith's  case,  52  Ala.  384; 
Elam's   case,  26   Ala.  48;    Cochran's  case,   30   Ala.   542.    Proof   must  show  % 

the  character  of  the  house  at  time  of  playing. — Logan's  case,  24  Ala.  182; 
Mitchell's  case,  55  Ala.  160.  See,  also,  Coleman's  case,  3  Ala.  14.  Defend- 
ant's want  of  knowledge  of  character  of  place,  no  excuse;  it  is  duty  of 
persons  to  see  that  they  do  not  play  at  a  prohibited  place.— Johnson 's  case, 
75  Ala.  7.  Witness  may  testify  to  card  playing  without  giving  a  particular 
description  of  the  game. — Johnson's  case,  74  Ala.  537.  When  witness  not 
an  accomplice. — Smith's  case,  37  Ala.  472.  When  defendant  was  seen  with 
eards  in  hand  with  others,  question  for  jury  to  say  whether  he  was  playing. — 
Henderson's  case,  59  Ala.  89. 

6985.    (4795)  (4055)  (4208)  (3621)  (79)   Keeping  gaming 
table. — Any  person  who  keeps,  exhibits,  or  is  interested  or 
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concerned  in  keeping  or  exhibiting  any  table  for  gaming,  of 
whatsoever  name,  kind,  or  description,  not  regularly  licensed 
under  the  laws  of  this  state,  shall  be  guilty  of  a  felony,  and, 
on  conviction  thereof,  must  be  fined  not  less  than  one  hundred 
nor  more  than  five  hundred  dollars,  and  shall  also  be  impris- 
oned in  the  penitentiary  for  not  less  than  six  months  nor  more 
than  two  years;  and  on  a  second  or  any  subsequent  conviction, 
shall  be  imprisoned  in  the  penitentiary  for  not  less  than  two 
nor  more  than  five  years"    (Form  67  [55].) 

(Toulmin's  Digest,  p.  375;  Aikin's  Digest,  p.  210,  9  3;  p.  212,  (20;  p. 
411,  {  12;  Clay's  Digest,  p.  257,  $  2;  Feb.  10,  1887,  p.  142.)  Legislature  no 
authority  to  authorize  the  operation  of  a  slot  machine. — Loiseau  v.  State,  114 
Ala.  34  (22  So.  134).  The  kind  of  table  is  not  confined  to  banking  tablet, 
such  as  faro,  roulette,  etc.,  but  includes  tables  for  games  of  cards,  such  as 
"draw  poker,"  etc. — Wren's  case,  70  Ala.  1.  Any  table,  even  a  plank,  kept 
and  used  for  gaming,  although  without  any  particular  device  or  appliance, 
and  though  not  used  for  any  particular  game,  is  a  "table  for  gaming"  within 
the  statute. — Toney's  case,  61  Ala.  1.  The  statute  is  swelled  at  the  use.— 
Bibb's  case,  83  Ala.  84  (3  So.  711);  Bibb's  ease,  84  Ala.  13  (4  So.  275); 
Toney's  case,  61  Ala.  1.  Game  of  "keno"  is  within  the  statute. — Miller's 
case,  48  Ala.  122.  What  does  not  show  a  sufficient  violation  of  the  statute,  as 
to  the  use  of  the  table. — Owens 's  case,  52  Ala.  213.  Keeping  pool  table  without 
a  license. — Hill  v.  State,  120  Ala.  392  (24  So.  929).  Keeping  gaming  table 
in  violation  of  state  and  municipal  law. — Lowe  v.  State,  86  Ala.  47  (5  So. 
435).  For  offense  of  operating  a  slot  machine,  see  Loiseau  v.  State,  114 
Ala.  34  (22  So.  134).  What  constitutes  the  keeping  or  "being  interested  or 
concerned  in  keeping,"  etc. — Miller's  case,  48  Ala.  122;  Wren's  case,  70 
Ala.  1;  Bibb's  case,  84  Ala.  13  (4  8o.  275);  Bibb's  case,  83  Ala.  84  (3  So. 
711).  Indictment  for  exhibiting  gaming  table  not  the  same  as  exhibiting  a 
lottery;  gaming  tables  and  lotteries  distinguished. — Buckalew  v.  State,  62  Ala. 
334.  Indictment  need  not  allege,  nor  need  it  be  proved,  that  any  money  was 
bet  at  the  table. — Whitworth's  case,  8  Port.  434.  Two  or  more  persons  may 
be  joined,  and  only  one  convicted. — Govy's  case,  4  Port.  186.  The  punishment 
is  both  fine  and  imprisonment — fine  assessed  by  jury,  imprisonment  fixed  by 
court.— Bibb's  case,  83  Ala.  84  (3  So.  711). 

6986.  (4796)  (4056)  (4808)  (4135)  (585)  Indictment  for, 
and  proof  of  keeping  or  exhibiting  gaming  tables,  etc.— In  an 
indictment  for  keeping  or  exhibiting  a  gaming  table  under 
the  preceding  section,  it  is  sufficient  to  charge,  in  general 
terms,  that  the  defendant  kept,  exhibited,  or  was  interested 
or  concerned  in  keeping  or  exhibiting  a  gaming  table,  for  gam- 
ing, without  describing  the  table  more  particularly,  or  alleging 
in  what  manner  the  defendant  was  interested  or  concerned  in 
keeping  or  exhibiting  it;  nor  is  it  necessary  to  allege  or  prove 
that  any  money  was  bet  at  the  table-    (Form  67  [55].) 

(Allan's  Digest,  p.  213,  5  22;  Clay's  Digest,  p.  433,  9  S  12,  14,  15.)  Bibb's 
ease,  83  Ala.  84  (3  So.  711);  Bibb's  case,  84  Ala.  13  (4  So.  275). 

6987.  (4797)  (4057)  (4209)  (3622)  (80)  Betting  at  cards, 
dice,  etc. — Any  person  who  bets  or  hazards  any  money,  bank 
notes,  or  other  thing  of  value,  at  any  gaming  table,  prohibited 
by  section  6985  (4795),  or  at  any  game  prohibited  by  section 
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6983  (4792),  or  at  a  game  called  "keno,"  or  at  any  game  of 
hazard  or  skill  played  on  any  steamboat  while  engaged  in 
plying  any  of  the  navigable  waters  of  this  state,  or  in  or  on 
any  railroad  car,  must,  on  conviction,  be  fined  not  less  than 
fifty  nor  more  than  three  hundred  dollars,  and  on  the  second 
conviction  may  be  imprisoned  in  the  county  jail,  or  sentenced 
to  hard  labor  f pr  the  county,  for  not  more  than  six  months. 
(Forms  18  [16];  20  [17].) 

Betting  at  cards,  sufficiency  of  indictment. — Bosson  v.  State,  92  Ala.  76 
,(•  So.  357).  To  support  a  conviction  under  this  statute,  the  evidence  must 
show  that  the  defendant  played  and  bet  at  a  game. — Jackson  v.  State,  117 
Ala.  155  (23  So.  47).  Betting  defined;  when  a  bet  is  complete.— Welch  > 
ease,  7  Port.  463.  Betting  at  keno.— Schuster's  case,  48  Ala.  199.  Prohibited 
places.— See  note  to  9  6983  (4792).  Boom  in  the  second  story  of  a  store  in 
which  liquors  are  sold  is  within  the  meaning  of  the  statute,  though  it  is 
used  as  a  bedroom. — Kicker  v.  State,  133  Ala.  193  (32  So.  253).  Affidavit  or 
complaint  charging  the  offense  as  " gaming  in  a  public  place"  is  not  sufficient 
under  this  section  or  under  §  6983  (4792)  of  the  Code.— McGee  v.  State,  115 
Ala.  135  (22  So.  113).  If  affidavit,  complaint,  or  indictment  charges  betting 
at  cards,  it  is  not  supported  by  evidence  showing  playing  only. — Ford  v. 
8tate,  123  Ala.  81  (26  So.  503);  Buss  v.  State,  138  Ala.  1  (35  So.  107).  Charge 
that  defendant  unlawfully  bet  at  a  gaming  table  sufficient;  evidence  as  to 
what  poker  chips  represent. — Wilson  v.  State,  113  Ala.  104  (21  So.  487). 
Playing  dice  at  a  residence  near  a  saloon  not  within  the  statute,  unless 
it  be  a  public  place.— Pickens  v.  State,  100  Ala.  127  (14  So.  672).  Jurisdic- 
tion of  justices  of  the  peace  under  special  statute. — Drake  v.  State,  68  Ala. 
510.  Indictment  need  not  specify  the  thing  bet,  nor  its  value;  form  in  Code 
sufficient. — Collins 's  case,  70  Ala.  19;  Jacobson's  case,  55  Ala.  151;  Mitchell's 
ease,  lb.  160;  Johnson's  case,  75  Ala.  7.  But  such  form  in  Code,  literally 
followed,  is  sufficient  only  for  betting  at  gaming  table,  or  keno;  other 
words  necessary  for  betting  at  prohibited  places. — Johnson's  case,  75  Ala.  7. 
8ee  the  following  cases  as  to  sufficiency  of  indictment. — Napier's  case,  50  Ala. 
168;  Bay's  case,  lb.  172;  Bodger's  case,  26  Ala.  76;  Clark's  case,  19  Ala.  552. 
Joinder  in  same  count  of  betting,  and  being  concerned  in  betting  under 
former  statute. — Ward's  case,  22  Ala.  16.  Two  or  more  persons  may  be 
joined.— lb.;  Swallow's  case,  lb.  20.  Allegation  of  betting  at  "public  place" 
sustained  by  proof  of  betting  "at  a  house  where  spirituous  liquors  were  re- 
tailed."—Bay's  case,  50  Ala.  172;  Napier's  case,  lb.  168.  Whether  place 
played  at  sufficiently  proved  to  be  public  place,  is  a  question  for  the  jury. — 
Johnson's  ease,  75  Ala.  7.  It  is  no  longer  necessary  for  Indictment  to  allege 
that  a  "game  was  playedV'— Rosson's  case,  92  Ala.  76  (9  So.  357);  Clay-  - 
home's  case,  108  Ala.  53  (15  So.  842);  Thompson's  case,  99  Ala.  173  (13  So. 
753).  The  decisions  holding  contrary  were  as  to  forms  of  Code  of  1876. — Tol- 
bert's  case,  87  Ala.  29  (6  So.  284);  Dreyfus 's  case,  83  Ala,  54  (3  So.  430). 
If  a  party  bets  at  cards  on  Sunday  at  public  place,  he  may  be  prosecuted 
for  three  offenses,  but  a  conviction  of  one  is  a  bar  to  others. — McVay's  case, 
100  Ala.  118  (14  So.  862).  Indictment  may  join  in  one  count  offense  of 
playing  and  of  betting. — Clayborne's  case,  103  Ala.  58  #(15  So.  842).  But  if 
indictment  alleges  offense  only  of  " betting"  and  the  verdict  is  only  for 
"playing,"  it  is  an  acquittal  of  both. — lb.  It  is  competent  to  prove  that 
other  parties  played  at  the  game. — Thompson's  case,  99  Ala.  173  (13  So.  753). 
Evidence  as  to  character  of  house  where  game  was  played  is  admissible.— 
Tolbert's  ease,  87  Ala.  27  (6  So.  284).  Under  an  indictment  for  betting,  a 
eonvietion  cannot  be  had  for  playing  only. — Chambers's  case,  77  Ala.  80. 

6988.  (4798)  (4058)  (4210)  (3623)  (81)  Betting  at  billiards, 
tenpins,  etc. — Any  person  who  bets  or  hazards  any  money, , 
bank  notes,  or  other  thing  of  value,  except  for  charge  for  the 
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use  of  the  table  or  alley,  at  billiards,  tenpins,  or  any  other 
game,  at  any  table  or  any  alley  regularly  licensed,  must,  on 
conviction,  be  fined  not  less  than  fifty  nor  more  than  one 
hundred  dollars. 

(Clay's   Digest,   p.   433,  §  14.)     License    to   keep   billiard    table    does  not 
'authorize  its  use  for  the  game  of  pool. — Rodger's  case,  26  Ala.  76.    What 
constitutes  the  offense  of  betting  at  tenpins. — Bass's  case,  37  Ala.  469.    What 
proof  required  under  this  section. — Bone's  case,  63  Ala.  185. 

6989.  (4799)  (4059)  (4211)  (3624)  (82)  Betting  with  minor 
or  apprentice. — Any  person  who,  being  of  full  age,  bets  or 
hazards  any  money,  bank  notes,  or  other  thing  of  value,  with 
a  minor,  or  with  an  apprentice,  or  who  allows  any  minor  or 
apprentice  to  bet  or  hazard  any  thing  of  value  at  any  gaming 
table  kept  or  exhibited  by  him,  or  in  which  he  is  interested  or 
concerned,  must,  on  conviction,  be  fined  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars,  and  may  also  be 
imprisoned  in  the  county  j$il,  or  sentenced  to  hard  labor  for 
the  county,  for  not  more  than  six  months.    (Form  21.) 

6990.  (4800)  (4060)  Betting  on  election  in  this  state.— Any 
person  who  bets  or  hazards  any  money,  bank  notes,  or  other 
thing  of  value,  on  any  general,  primary,  municipal,  or  special 
election  authorized  by  law  to  be  held  in  this  state,  must,  on 
conviction,  be  fined  not  less  than  twenty  nor  more  than  five 
hundred  dollars.  #  (Form  19.) 

(Aikin's  Digest,  p.  109,  9  49;  Clay's  Digest,  p.  435,  $  23;  Dec.  4,  1878,  p. 
164.)     Indictment  for  illegal  voting. — Moody  v.  State,  48  Ala.  115. 


(r.cc.) 


6991.  (4801)  (4061)  (4212)  (3625)  (83)  Proprietors  of 
liquor  saloons  and  other  public  houses  permitting  gaming — 
Any  person  who,  being  a  licensed  retailer,  or  the  keeper,  pro- 
prietor, owner,  or  superintendent  of  any  tavern,  inn,  or  other 
public  house,  or  any  house  where  spirituous,  vinous,  or  malt 
liquors  are  sold,  retailed,  or  given  away,  or  of  any  outhouse 
where  people  resort,  or  the  captain  or  other  commanding  offi- 
cer of  any  steamboat  engaged  in  plying  any  of  the  navigable 
waters  of  this  state,  or  the  conductor  of  any  car,  or  train,  on 
any  railroad  in  this  state,  knowingly  suffers  any  of  the  offenses 
prohibited  by  sections  6983  (4792),  6985  (4795),  6987  (4797), 
6988  (4798),  6989  (4799),  to  be  committed  in  his  house,  or  on 
his  premises,  or  on  his  boat,  or  on  his  car,  or  on  his  train,  must, 
on  conviction,  be  fined  not  less  than  one  hundred  nor  more 
than  five  hundred  dollars,  and  may  be  imprisoned  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county  for  not 
more  than  six  months. 

(Toulmin's  Digest,  p.  375;  Aikin's  Digest,  p.  210,  §  4;  p.  405,  I  4;  Clay's 
Digest,  p.  434,  §  19;  Feb.  2,  1877,  p.  104.)  Sufficiency  of  indictment. — 
Perez  v.  State,  48  Ala.  356.     Retailers,  etc.,   mast  be  diligent,  and  use  all 
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proper  means  to  prevent  gaming  on  premises. — Wilcox's  case,  50  Ala.  142; 
Campbell's  ease,  55  Ala.  89.  Party  indicted  must  have  control  of  premises. — 
Perez's  case,  48  Ala.  357.  Agent  or  servant  superintending  may  be  responsi- 
ble, although  his  principal  knew  of  and  did  not  prevent  the  gaming. — Wilcox 's 
ease,  50  Ala.  142.  Lessee  of  two-story  house,  who  retails  below,  and  knows 
that  a  room  of  his  tenant  above  in  second  story  is  used  for  gaming  purposes, 
may  be  convicted,  unless  he  affirmatively  shows  such  a  separation  from 
the  lower  story  as  will  exonerate  him  from  liability;  question  for  jury. — 
Campbell's  case,  55  Ala.  89.  When  manager  of  social  club  indictable. — 
Jaeobi's  case,  59  Ala.  71.  Mobile  bay  not  a  river,  and  hence  not  included  in 
the  term  "any  of  the  rivers  of  this  state." — Johnson's  case,  74  Alsu  537.  (But 
the  statute  has  been  changed  by  substituting  "waters"  for  "rivers.") 
Indictment  against  retailer  must  allege  that  he  was  a  licensed  retailer. — 
Kenedy 'b  case,  1  Ala.  31.  Need  not  allege  name  of  person  permitted  to  keep 
or  exhibit  gaming  table.— Clarke 's  case,  19  Ala.  552.  When  indictment  de- 
fective.— Perez's  case,  48  Ala.  336. 

6992.  (4803)  (4063)  (4213)  Permitting  minors  to  play  bil- 
liards or  pool. — Any  person  operating  or  managing  a  billiard 
or  pool  table  on  which  the  public  can  play,  whether  for  pay 
or  not,  who  knowingly  permits  any  minor  to  play  thereon, 
or  loiter  on  the  same  premises,  must,  on  conviction,  be  fined 
not  less  than  fifty  dollars. 

(Mar.  11,  1875,  p.  238.)     Sikes's  case,  67  Ala.  80. 

6993.  (4804)  (4064)  (4214)  (3626)  (84)  Renting  room, 
booth,  etc.,  to  be  used  for  gaming  purposes. — Any  person  who, 
being  the  owner  or  proprietor  of  any  house,  room,  booth,  or 
tent,  rents  or  leases  the  same  to  be  used  for  gaming  purposes, 
or  for  the  exhibition  of  any  gaming  table,  or  knowingly  per- 
mits the  same  to  be  used  for  any  such  purpose,  must,  on  con- 
viction, be  fined  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars,  and  imprisoned  in  the  county  jail,  or  sen- 
tenced to  hard  labor  for  the  county,  for  not  more  than  six 
months. 

(Clay's  Digest,  p.  434,  §  16.)  Burden  of  proof  as  to  contract  of  subletting 
and  intent. — Campbell  v.  State,  55  Ala.  89;  Poteete's  case,  72  Ala.  558. 

6994.  (4805)  (4065)  (4216)  (3628)  (86)  Examination  of 
witnesses  before  grand  jury  in  gaming  and  lottery  cases. — 

Witnesses  before  the  grand  jury,  summoned  to  give  evidence 
of  any  violation  of  the  laws  against  gaming  or  lotteries,  may 
be  required  to  answer  generally  as  to  any  such  offense,  within 
their  knowledge,  committed  within  the  twelve  months  next 
*  preceding,  without  being  first  specially  interrogated  as  to  any 
particular  offense;  but  no  witness  must  be  prosecuted  for  any 
offense  as  to  which  he  testified  before  the  grand  jury,  and  any 
member  of  the  grand  jury  may  be  a  witness  to  prove  that  fact. 

One  who  testifies  to  gaming  before  the  grand  jury  protected  from  prosecu- 
tion; the  protection  is  a  question  for  the  determination  of  the  court. — Sand- 
wich v.  8tate,  137  Ala.  85  (34  So.  620).  Contempt  of  refractory  witnesses 
before  grand  jury.-r-Newsum  v.  State,  78  Ala.  407;  Bank's  case,  78  Ala.  14. 

37-AO-VOL.  Ill 
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6995.  (4806)  (4066)  (4136)  (3579)  (38)  Refusal  of  witness 
to  testify  before  grand  jury  as  to  gaming  or  lottery.— Any  per 
son  who  is  summoned  as  a  witness  before  the  grand  jury  to 
answer  as  to  any  gaming  or  lottery  within  his  knowledge,  and 
who  fails  or  refuses  to  attend  and  testify  in  obedience  to  such 
summons,  without  a  good  excuse,  to  be  determined  by  the 
court,  is  guilty  of  a  contempt,  and  also  a  misdemeanor,  and, 
on  conviction  for  such  misdemeanor,  must  be  fined  not  less 
than  twenty  nor  more  than  three  hundred  dollars,  and  may 
also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county,  for  not  more  than  three  months. 

Statute  makes  refusal  offense,  and  prescribes  punishment  for  the  same, 
but  not  for  the  contempt,  with  which  the  statute  has  nothing  to  do. — New 
sum's  case,  78  Ala.  407.  It  is  not  necessary  that  witness  be  summoned,  if 
he  appear. — lb.    See,  also,  Drake's  case,  60  Ala.  62. 

6996.  (4807)  (4067)  (4217)  (3629)  (87)  Judicial  and  execu- 
tive officers9  authority  and  duty  in  gaming  cases. — Judges  of 
the  circuit,  city,  and  county  courts,  justices  of  the  peace,  sher- 
iffs, constables,  and  the  judicial  and  executive  officers  of  any 
incorporated  city  or  town,  have  authority,  and  it  is  their  duty, 
on  receiving  information,  or  having  good  cause  to  believe  that 
any  person  is  violating,  or  has  violated  the  provisious  of 
section  6985  (4795),  to  cause  such  person  to  be  arrested  and 
carried  before  some  judicial  officer  having  jurisdiction  of  the 
offense;  and  the  officer  before  whom  he  is  carried,  if  it  appears 
from  the  evidence  that  he  is  guilty,  must  require  him  to  give 
bail  for  his  appearance  at  the  next  term  of  the  court  having 
jurisdiction  of  the  offense,  and,  on  his  failure  to  do  so,  must 
commit  him  to  the  county  jail. 

(Clay's  Digest,  p.  433,  9  13.) 

6997.  (4808)  (4068)  (4445)  (3616)  (74)  Carrying  on  or 
representing  lottery;  selling  tickets  in  same. — Any  person  who 
sets  up,  carries  on,  or  is  concerned  in  setting  up  or  carrying 
on  any  lottery  or  device  of  like  kind,  or  any  gift  enterprise, 
or  any  scheme  in  the  nature  of  a  lottery  or  gift  enterprise; 
or  who  sells  or  disposes  of  any  lottery  or  gift  enterprise  ticket 
or  ticket  in  any  scheme  in  the  nature  of  a  lottery  or  gift  enter- 
prise; or  who  shall  receive  money  or  take  an  order  for  any 
lottery  or  gift  enterprise  ticket,  or  any  ticket  in  any  scheme 
in  the  nature  of  a  lottery  or  gift  enterprise;  or  who  is  inter- 
ested or  concerned  in  selling  or  disposing  of  any  ticket  in  any 
lottery  or  gift  enterprise,  or  scheme  in  the  nature  of  a  lottery 
or  gift  enterprise;  or  who  shall  act  for  or  represent  any  other 
person  in  selling  or  disposing  of  any  such  ticket,  must,  on  the 
first  conviction,  be  fined  not  less  than  twenty-five  nor  more 
than  five  hundred  dollars;  and  on  the  second  conviction,  must 
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be  fined  not  less  than  fifty  nor  more  than  five  hundred  dollars, 
and  must  also  be  imprisoned  in  the  county  jail,  or  sentenced 
to  hard  labor  for  the  county,  for  not  less  than  thirty  nor  more 
than  ninety  days;  and  on  the  third,  or  any  subsequent  con- 
viction, must  be  fined  not  less  than  one  hundred  nor  more  than 
one  thousand  dollars,  and  must  also  be  imprisoned  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county,  for  not 
less  than  six,  nor  more  than  twelve  months.    (Form  70  [58].) 

Note. — During  the  early  history  of  the  state  it  seems  to  have  been  a  fad 
to  raise  money  for  educational,  charitable  and  religious  purposes  by  lotteries, 
during  which  time  the  legislature  was  flooded  with  bills  to  provide  for  carry- 
ing on  these  schemes  ior  these  purposes,  which  was  checked  by  a  constitutional 
provision  prohibiting  such  schemes  and  such  legislation. 

See  Toulmin's  Digest,  pp.  377  et  seq.  (Aikin's  Digest,  p.  209,  §  2;  p. 
211,  5  811,  12;  Clay's  Digest,  p.  434,  §20;  p.  483,  §41;  Feb.  16,  1891,  p.  757.) 
Lottery  defined. — Buckalew's  case,  62  Ala.  334.  A  machine  operated  by 
a  wheel  which  revolves  around  a  stationary  arrow,  containing  clots, 
held  to  be  a  device  for  carrying  on  a  lottery. — Johnson  v.  State,  137 
Ala.  101  (34  So.  1018).  No  conflict  between  this  section  and  act  of 
February  13,  1897.— Johnson  v.  State,  137  Ala.  101  (34  So.  1018),  Mc 
Clellan,  C.  J.,  dissenting.  No  defense  that  Awner  had  a  license. — Johnson 
v.  SUte,  137  Ala.  101  (34  So.  1018).  Gift  enSrprise  is  a  game  for  the  divis- 
ion or  distribution  of  property. and  is  determined  by  chance. — State  v.  Shugart, 
138  Ala.  86  (35  So.  28).  Issuing  trading  stamps  not  carrying  on  a  lottery 
within  the  meaning  of  the  statute. — State  v.  Shugart,  138  Ala.  86  (35  So. 
28).  Criminal  jurisdiction  conferred  upon  justice  of  the  peace  by  special 
statute. — Ex  parte  Joice  &  Smith,  88  Ala.  128  (7  So.  3).  Cannot  establish 
lotteries  under  pretext  of  granting  charter  to  charitable  association. — Power 
of  legislature  to  confer  exclusive  privileges. — Horst  v.  Moses,  48  Ala.  129 
(see  46  Ala.  329).  Action  to  recover  money  collected  on  lottery  ticket. — 
Gipson  v.  Knard,  96  Ala.  419  (11  So.  482),  see  130  Ala.  313  (30  So.  431). 
Solicitor's  fees  for  conviction  under  statute. — Ex  parte  Tompkins,  58  Ala. 
71;  Ex  parte  Hawkins,  89  Ala.  103  (8  So.  19),  Game  o2  "keno"  not  a 
lottery.— Eslava's  case,  44  Ala.  406.  What  is  a  "device  of  like  kind." — 
Chavannah's  case,  49  Ala.  396.  Selling  lottery  tickets  is  being  "concerned 
in  carrying  on"  a  lottery  .—^-Salomon 's  case,  27  Ala.  26.  Resale  of  lottery 
ticket  by  one  entirely  disconnected  with  lottery,  is  no  violation  of .  statute; 
but  otherwise,  if  connected  with  the  lottery. — Salomon's  case,  28  Ala.  83. 
Evidence  tending  to  prove  being  "concerned  in,"  etc. — lb.  Selling  tickets 
in  foreign  lottery  as  proof  of  being  concerning  in  such  lottery;  when  burden 
on  defendant  to  disprove  charge. — lb.  Not  necessary  to  prove  that  party 
himself  sold  lottery  ticket;  may  be  through  an  agent. — Mark's  case,  45  Ala. 
38.  Insufficient  description  of  "being  concerned  in"  lottery,  in  undertaking 
of  bail. — Keipp's  case,  49  Ala.  337.  Indictment  in  Code  form  sufficient. — 
Salomon's  case,  27  Ala.  261.  A  disc  on  which  an  arrow  revolves  and  points 
to  numbers  at  which  prizes  are  placed,  and  parties  pay  for  the  privilege  of 
whirling  the  arrow  on  terms  that  they  receive  the  prize  designated  by  the 
number  at  which  the  arrow  shall  stop,  is  a  lottery. — Reeves's  case,  105  Ala. 
120  (17  So.  104);  Buckalew's  case,  62  Ala.  334;  Yellowstone  Kit's  case,  88 
Ala.  196  (7  So.  338).  It  is  not  carrying  on  a  lottery  to  distribute  prizes 
among  ticket  holders  who  have  paid  nothing  for  the  tickets. — Yellowstone 
Kit's  case,  88  Ala.  196  (7  So.  338).  There  is  no  law  which  prohibits  the 
gratuitous  distribution  of  one's  own  property  by  lot,  nor  is  it  per  so  morally 
wrong.— lb.    See,  also,  Ex  parte  Hawkins,  89  Ala.  103  (8  So.  19). 

6998.  Wheel  of  fortune,  slot  machine,  device  of  chance,  or  Peb.  13 
raffling. — Any  person  who  sets  up,  carries  on,  or  operates  any  ^  p- 
wheel  of  fortune,  slot  machine,  or  any  device  of  chance,  or 
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scheme  of  raffling,  or  any  person  who  sells  tickets  or  chances 
in  snch  devices  or  scheme  of  raffling,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction,  shall  be  fined  not  less 
than  ten  nor  more  than  fifty  dollars.    . 

6999.  (4809)  (4069)  (4446)  Grand  juries  have  no  discretion. 
— Grand  juries  shall  have  no  discretion  as  to  finding  indict- 
ments for  violations  of  the  three  preceding  sections,  and  it 
shall  be  their  duty,  if  the  evidence  justifies  it,  to  find  and 
present  indictments  for  every  such  violation. 

(Feb.  7,  1876,  p.  289;  Feb.  16,  1891,  p.  757,  9  2.) 

7000.  (4810)  Selling  pools  on  events  outside  the  state.— Any 
person  who,  either  as  a  principal  or  agent,  sells  any  pool, 
ticket,  chance,  or  other  device,  or  makes  or  takes  any  wager, 
or  enters  into  any  transaction  whereby  money  or.  other  valu- 
able thing  may  be  won  or  lost  upon  any  prize  fight,  drill,  base- 
ball game,  or  other  contest,  taking  place  outside  this  state; 
or  any  person  who  acts  as  agent  for  any  other  person  in  pro- 
curing or  placing  outside  this  state  for  such  other  person  any 
pool,  ticket,  chance,  wager,  or  other  device,  or  does  anything 
in  this  state  to  aid  any  other  person  in  entering  into  any  trans- 
action whereby  he  may  win  or  Ipse  money  or  other  valuable 
thing  upon  any  horse  race,  prize  fight,  drill,  baseball  game, 
or  other  contest  taking  place  outside  this  state,  must,  upon 
conviction,  be  fined  not  less  than  twenty-five  nor  more  than 
five  hundred  dollars  for  the  first  offense,  and  upon  a  second 
conviction  shall  be  sentenced  to  imprisonment  in  the  county 
jail,  or  to  hard  labor  for  the  county,  for  thirty  days;  and  upon 
each  further  conviction,  shall  be  sentenced  to  sixty  days'  hard 
labor  for  the  county. 

(Feb.  -18,  1895,  p.  923.)  Statute  to  suppress  gambling,  betting  on  horse 
racing,  selling  pools,  etc.,  not  unconstitutional. — State  v.  Stripling,  113  Ala. 
120  (21  So.  409).  Legislature  may  punish  some  species  of  gaming  without 
punishing  others;  state  may  protect  the  lives  or  morals  of  its  people  against 
practices  which  are  carried  on  through  the  instrumentalities  of  interstate 
commerce. — State  v.  Stripling,  113  Ala.  120  (21  So.  409).  Equity  no  jurisdic- 
tion to  enjoin  arrests  for  alleged  violations  of  gaming  statutes. — Old  Dominion 
Tel.  Co.  v.  Powers,  140  Ala.  220  (37  So.  195).    • 

7001.  (4811)  Jurisdiction  and  duty  of  municipal  officers  in 
pool-selling  and  lottery  cases. — The  mayor  or  other  judicial 
officer  of  every  incorporated  city  or  town  shall  have  concur- 
rent jurisdiction  with  the  circuit  or  city  courts  of  every  viola- 
tion of  sections  6997  (4808)  and  7000  (4810)  within  the 
corporate  limits  of  their  respective  cities  and  towns,  and  but- 
side  of  such  limits  to  the  distance  of  five  miles  therefrom 
within  their  respective  counties;  and  the  police  or  other  execu- 
tive officers  of  such  city  or  town  have  authority,  on  receiving 
information,  or  having  good  cause  to  believe  that  any  person 
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is  violating  or  has  violated  said  sections  within  such  territory, 
to  arrest  such  person  and  carry  him  before  the  mayor  or  other 
judicial  officer  for  trial. 

(Feb.  16,  1891,  p.  757;  Feb.  18,  1895,  p.  923.) 
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Section. 

7002.  Selling  or  buying  pools  or 
books  on  horse  racing. 

7008.  Money  given  or  taken  for  bet- 
ting on  horse  race. 


Section. 

7004.  Carrying  on  business  of  book- 

making  or  pool  selling. 

7005.  Franchise  of  corporation  en- 

gaged    in     bookmaking    or 
pool  selling  forfeited. 


7002.  Selling  or  buying  pools  or  books  on  horse  racing. —  Feb.*, 
Any  person  who  shall  buy  or  sell  a  pool,  or  any  interest  or  JJJ^* 
share  in  such  pool,  or  shall  make  or  take  &  book,  upon  the 
running,  pacing,  or  trotting,  or  what  purports  to  be  the  run- 
ning, pacing,  or  trotting,  either  within  or  without  this  state, 

of  any  mare,  horse,  or  gelding,  or  upon  any  horse  race,  or  upon 
what  purports  to  be  any  horse  race,  whether  within  or  without 
this  state,  shall  be  guilty  of  a  misdemeanor,  and  must,  on  con- 
viction, be  fined  not  less  than  fifty  nor  more  than  five  hundred 
dollars,  and  may  also  be  imprisoned  in  the  county  jail,  or 
sentenced  to  hard  labor  for  the  county  for  not  more  than  six 
months. 

7003.  Money  given  or  taken  for  betting  on  horse  race. —  ib.,** 
Any  person  who  shall  give  to  or  take  or  receive  from  another 

any  money  or  other  thing  of  value  to  be  bet  or  hazarded,  or 
to  be  used  in  buying  any  pool,  or  any  interest  in  any  pool, 
upon  the  event  of  any  horse  race,  either  within  or  without 
this  state,  shall  be  guilty  of  a  misdemeanor,  and  must,  on 
conviction,  be  punished  as  provided  in  the  preceding  section. 

7004.  Carrying  on  business  of  book-making  or  pool-selling.  ib.,*» 
—Any  person  or  corporation  who  shall  carry  on  ror  conduct 

the  practices  commonly  known  as  book-making  or  pool-sell- 
ing, or  either  of  them,  or  shall  keep  a  place  to  which  persons 
shall  resort  for  engaging  in  such  practices,  or  either  of  them, 
or  for  betting  upon  the  event  of  any  horse  race,  or  other  race 
or  contest,  either  within  or  without  this  state,  shall  be  guilty 
of  a  misdemeanor,  and  must,  on  conviction,  be  punished  by  a 
fine  of  not  less  than  one  hundred  nor  more  than  five  hundred 
dollars,  and  by  imprisonment  in  the  county  jail  for  not  less 
than  one  month  nor  more  than  one  year. 

7005.  Franchise  of  corporation  engaged  in  book-making  or  it>..*4 
pool-selling  forfeited. — If  any  corporation  of  this  state  shall 
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be  convicted  of  a  violation  of  any  of  the  provisions  of  this 
article,  it  shall  have  the  effect  to  dissolve  such  corporation, 
and  to  render  forfeit  and  void  its  corporate  franchise  and 
powers,  without  any  other  or  further  proceedings  to  that  end. 


CROSS   REFERENCES. 


GAMING  AND  LOTTERIES  (Criminal  Code)    6983-7005 

GARNISHMENTS  (Civil  Code)   4300-4336 

GAS  WORKS  (Political  Code)   2361,2084 

GATES  (Civil  Code)   5818,3036 

GENERAL  ASSEMBLY  (Political  Code)   900-  928 

GENERAL  ASSIGNMENT  (Civil  Code)   6054-6109,4295 

GENERAL  ISSUE  (Civil  Code)    3842,5331 

GEOLOGICAL  SURVEY  (Political  Code) 689-  697 

GEORGIA  (Political  Code)   84 

GIFTS  (Civil  Code)  3392 

GIN,  BARN,  ETC.  (Civil  Code)   4822-4826 

"         (Criminal  Code)   6302 

GINNER8'  LIEN  (Civil  Code)   4822-4826 

GIBL8  (Criminal  Code)  6211,  7619,  7699-7700 

GIRLS'  INDUSTRIAL  SCHOOL  (Political  Code)   1912-1932 

GLANDERS  (Criminal  Code)   6237 

GOATS  (Civil  Code)   4810 

GOVERNOR  (Political  Code)   491,  550-  571 

(Criminal  Code) 6479,  6501,  6502,  6510,  6527,  6563, 

6569,  6542,  6939,  6645,  6940,  6950,  6951,  7125,  7396-7405,  7510-7515,7779 

GRAIN  (Political  Code)    2439 

GRANDCHILDREN  (Civil  Code)    3435 

GRAND  JURY  (Criminal  Code)  6994,  6999,  7282-7306,  7572, 7190 

GRANT  (Political  Code)    888-  891 

(Civil  Code)    3421 

GRAVES  (Criminal  Code)   6748-6753 

GRAVEYARDS  IN  TOWNS  AND  CITIES  (Political  Code)   1309, 1310 

GRAVEYARDS,  LOCATION  OF  (Political  Code)   86-      97 
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(r.c.c.) 


CHAPTER  226. 

GUARANTEE,   SURETY   OR   BOND   COMPANIES.     7006. 

7006.  (3105)  Guarantee  company  or  corporation  doing  busi-  Feb.  12 
ness  without  authority,  bond  not  invalid.— Any  guarantee  J^p13 
company  or  any  corporation  doing  a  guarantee  business,  mak-  const. 
ing  bonds,  giving  security  or  becoming  surety  upon  any  bond, 
contract,  or  obligation  in  this  state,  or  any  officer  or  agent  of 
such  company  or  corporation  who  shall  carry  on  or  transact 
such  business  or  a  business  of  like  kind  and  character  of  that 
of  guarantee  companies,  without  first  obtaining  the  certificate 
from  the  secretary  of  state,  as  provided  by  law,  authorizing 
such  company  or  corporation  to  carry  on  or  transact  such 
business,  or  who  shall  carry  on  or  transact  such  business  after 
the  authority  to  do  so  has  been  revoked  by  the  secretary  of 
state,  as  provided  by  law,  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction,  must  be  fined  not  exceeding  one  thou- 
sand dollars.  Nothing,  however,  in  this  section  shall  render 
invalid  any  bond  or  undertaking  executed  by  such  company 
or  corporation. 

CROSS   REFERENCES. 


GUARANTEE,  SURETY,  OR  BOND  COMPANIES  (Political  Code).  1507-1524 

44         (Criminal  Code)  7006 

GUARD,  AXJLBAMA  NATIONAL  (Political  Code)   929-  998 

GUARDIAN  AND  WARD  (Civil  Code)  4337-4481 

GUARDIAN  AD  LITEM  (Civil  Code)  4482-4484, 2867 

GUARDS  (Criminal  Code)  6642,  6644,  7047 

GUIDE-BOARDS,  OFPENSES  CONCERNING  (Criminal  Code)   7395 

GUNPOWDER  (Criminal  Code)   7583 
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CHAPTER  227. 

HABEAS    CORPUS.     7007-7048. 


Section. 

7007.  Who   entitled   to   writ;   when 

the  proper  remedy. 

7008.  Person  confined  in  jail  under 

peace  proceeding  entitled  to 
writ. 

7009.  Persons  confined  as  insane. 

7010.  Application  made  by  petition 

on  oath;  what  petition  must 
state. 

7011.  If  name   of   party,   etc.,   un- 

known, he  may  be  described. 

7012.  To  whom  petition  must  be  ad- 

dressed. 

7013.  To    whom    addressed    in    ab- 

sence of  nearest  judge. 

7014.  Writ  granted  without  delay; 

before  whom  returnable. 

7015.  Form  Qf  writ. 

7016.  Not    disobeyed    for    want    of 

form  or  mistake. 

7017.  Notice    to    adverse    party    in 

interest. 

7018.  Notice     in     criminal     cases; 

waiving    examination;    pre- 
sumption. 

7019.  Precept    to    sheriff    or    con- 

stable. 

7020.  Subpoenas  for  witnesses. 

7021.  Service    of    writ;    by    whom, 

and  how  made. 

7022.  Return;  when  made. 

7023.  Form  and  contents  of  return. 

7024.  Body     also     produced,     with 

warrant,  etc. 

7025.  Proceedings    when    body    not 

produced  on  account  of  sick- 
ness, etc. 

7026.  Proceedings   when   body    pro- 

duced under  precept. 

7027.  Denial    of    return;    examina- 

tion, adjournment,  bail,  etc. 


Section. 

7028.  Forfeiture  of  undertaking  of 

bail  pending  examination. 

7029.  When  party  discharged;  when 

remanded. 

7030.  When  bailed,  and  how. 

7031.  Undertaking  of  bail  returned 

to  court;  forfeiture  thereof. 

7032.  Judgment,    etc.,    or    commit- 

ment for  contempt,  not  in- 
quired into. 

7033.  If  under  legal  process,  when 

discharged. 

7034.  When  remanded  or  committed 

for  public  offense. 

7035.  After  discharge  not  again  ar- 

rested. 

7036.  Penalty    for    refusal    to   die 

charge,  or  for  rearrest. 

7037.  Penalty   for   refusal   to  give 

copy  of  warrant,  ete. 

7038.  Penalty  for   refusal  to  obey 

writ. 

7039.  Attachment  against  person  re 

fusing. 

7040.  Penalty  for  eluding  writ 

7041.  Penalty    on    defaulting    wit- 

ness; proceedings  therefor. 

7042.  Attendance  of  witnesses;  how 

proved  and  taxed. 

7043.  Costs    discretionary;     how 

taxed  and  collected. 

7044.  Fees    of    officers;    how   taxed 

and  collected. 

7045.  Costs    before    probate  judge: 

how  taxed,  etc. 

7046.  Execution    for    costs,    return- 

able when. 

7047.  Guards  summoned  when  neces 

sary. 

7048.  Compensation  of  guards;  pen- 

alty. 


7007.  (4812)  (4761)  (4936)  (4260)  (709)  Who  entitled  to 
writ;  when  the  proper  remedy. — Any  person  who  is  impris- 
oned or  restrained  of  his  liberty  in  this  state,  on  any  criminal 
charge  or  accusation,  or  under  any  other  pretense  whatever 
(except  persons  committed  or  detained  by  virtue  of  process 
issued  by  a  court  of  the  United  States,  or  by  a  judge  thereof, 
in  cases  of  which  such  courts  have  exclusive  jurisdiction 
under  the  laws  of  the  United  States,  or  have  acquired  exclu- 
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sive  jurisdiction  by  the  commencement  of  suits  in  such  courts), 
may  prosecute  a  writ  of  habeas  corpus,  according  to  the  pro- 
visions of  this  chapter,  to  inquire  into  the  cause  of  such 
imprisonment  or  restraint. 

(Aikin's  Digest,  pp.  347-350,  S  1;  Clay's  Digest,  pp.  462-469,  §  1;  Toulmin's 
Digest,  p.  225,  9  5.)     Where  prisoner  held  under  judgment  and  sentence  from 
municipal  court  under  ordinance  alleged  to  be  void. — Bray  v.  State,  140  Ala. 
172  (37  So.  250).     When  constitutional  guaranty  of  jury  trial  not  violated. — 
Bray  v.  State,  140  Ala.  172   (37  So.  250).     Jurisdiction  of  circuit  judge  in 
matter  of  habeas  corpus. — Ex  parte  State,  ex  rel.  Brooks,  51  Ala.  60.     Pro- 
hibition to  restrain  habeas  corpus  proceedings. — Ex  parte  State,  73  Ala.  503. 
Habeas  corpus  proceedings  where  prisoner  is  held  under  extradition  proceed- 
ings; jurisdiction  of  state  courts   to  inquire   into   legality   of   arrest;   what 
criminal  may  be  'extradited  under  constitution  and  acts  of  congress.     What 
question  open  for  review  on  writ  of  habeas  corpus. — Ex  parte  State,  in  re. 
Mohr,  73  Ala.  503.    Who  are  committing  magistrates  in  this  state. — State  v. 
Humphrey,  125  Ala.  110   (27  So.  969).     Discharge  where  party  held  under 
preliminary  proceedings;  when  probate  judge  cannot  determine  question  of 
right  to  discharge;  amount  of  bail  and  commitment  without  bail,  etc. — State 
v.  Humphrey,  125  Ala.  110  (27  So.  969).    Hearing  of  habeas  corpus  compelled 
by  mandamus. — Ex  parte  Charleston,  107  Ala.  688  (18  So.  224).     Bail  fixed 
at  one  preliminary  hearing  not  a  bar  to  another  preliminary  proceeding; 
defendant  having  made  bail  fixed  at  one  hearing  not  exempt  from  a  second  • 
proceeding  of  like  kind. — Ex  parte  Bobinson,  108  Ala.  161  (18  So.  729),  over- 
ruling Skelton  v.  Bobinson,  104  Ala.  98  (16  So.  74);  Yaughan  v.  State,  121 
Ala.  41  (25  So.  727).     Defendant  convicted  of  grand  larceny,  sentenced   to 
imprisonment  in  county  jail,  and  to  hard  labor  for  the  county  not  released 
on  habeas  corpus. — Ex  parte  Thomas,  113  Ala.  1  (21  So.  369).    Discharge  on 
habeas  corpus  when   illegal '  or  erroneous   punishment   or   sentence   is   being 
effected.— Ex  parte  Thomas,  113  Ala.  1   (21  So.  369).     It  is  not.  the  office  of 
habeas  corpus  to  review  or  correct  errors  or  irregularities  of   other  courts, 
however  gross. — Ex  parte  Chandler,  114  Ala.  8  (22  So.  285).    After  conviction 
and  sentence  defendant  not  entitled  to  be  discharged  upon  executing  original 
appearance  bond. — Ex   parte   Williams,  114   Ala.  29    (22   So.   446).     Convict 
under  illegal  and  void  contract  of  hire  discharged  on  habeas  corpus. — Ex  parte 
Shortridge,  115  Ala.  126  (22  So.  557).    A  justice  of  the  peace  cannot  bind 
over  defendant  in  cause  of  which  he  has  jurisdiction,  but  if  it  be  an  offense 
of  different  grades,  the  higher  of  which  the  justice  has  no  jurisdiction,  he 
may  then  bind  over  the  defendant. — State  v.  McFarland,  121  Ala.  45  (25. So. 
625).    A  convict  rearrested  for  violation  of  parol  by  the  governor  held  not 
entitled  to  be  discharged. — Fuller  v.  State,  122  Ala.  32  (26  So.  146).    A  de- 
fendant cannot  be  sentenced  to  hard  labor  for  costs  when  the  punishment 
is  imprisonment  in  the  county  jail  alone,  and   if  so  sentenced  will  be  dis- 
charged  on   habeas  corpus. — Ex  parte   Hill,   122  Ala.    114    (26   So.   230).     A 
convict  should   not  be  discharged    unless   contract,   confinement,    or   employ- 
ment is  void. — Haralson  v.  State,  123  Ala.  89   (26  So.  653).    Proceedings  to 
obtain  bail. — Ex  parte  S tailings,  142   Ala.   112    (38  So.  261).    Defendant  in 
bastardy  proceedings  sentenced  to  hard  labor  upon  failure  to  give  statutory 
bond  should   not  be  discharged.— Bell   v.   State,    124   Ala.    77    (27   So.   271). 
Validity  of  judgment  and  sentence  for  forgery  cannot  be  tested  by  habeas 
corpus.— Benson   v.    State,    124    Ala.    92    (27    So.    1).    Is   defendant    entitled 
to  be  discharged   under   sentence    of    felony   because    record    fails    to    show 
appointment  of   special  judge  who   tried    the   case? — Boberts   v.    State,   126 
Ala.  87  (28  So.  744);  s.  c,  126  Ala.  74  (28  So.  741;  30  So.  554).    When  pris- 
oner will  not  be  discharged  but  remanded  to  other  custodian. — Boberts  v. 
8tate,  126  Ala.  87  (28  So.  744);  s.  c,    126  Ala.  74  (28  So.  741;  30  So.  554). 
Prisoner  under  sentence  for  violation  of  void   municipal  ordinance  released 
upon  habeas   corpus. — Brownrigg  v.   Livingston,   126   Ala.   93    (28   So.   616); 
State  v.  Shugart,  138  Ala.  86  (35  So.  28);  Ex  parte  Bizzell,  112  Ala.  210  (21 
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So.  371).  Escaped  convict  detained  by  sheriff. — McQueen  v.  State,  130  Ala. 
136  (30  So.  414).  Probate  judge  no  jurisdiction  to  discharge  on  habeas 
corpus  if  person  confined  under  order  pf  circuit  court. — Hall  v.  State,  130  Ala. 
139  (30  So.  502).  To  determine  custody  of  bastard  child. — Mathews  v.  Hobbs, 
51  Ala.  210.  When  it  appears  that  no  offense  has  been  committed  or  that 
there  is  no  probable  cause  for  charging  prisoner  therewith. — Ex  parte 
Charleston,  107  Ala.  688  (18  So.  224).  Prisoner  confined  under  mittimus  from 
mayor's  or  recorder's  court. — Pruitt  v.  State,  130  Ala.  147  (30  So.  451). 
Prisoner  should  not  be  discharged  during  life  of  mittimus,  but  after  its 
death,  without  an  order  of  the  court  to  continue  his  confinement,  should 
be  discharged.— Young  v.  State,  131  Ala.  51  (31  So.  373);  Graham  v.  State, 
136  Ala.  134  (33  So.  826).  Convict  detained  at  other  place  than  that  U 
which  he  is  sentenced  by  reason  of  quarantine  regulations. — O'Neil  v.  State, 
134  Ala.  189  (32  So.  667).  Appeal  alone  does  not  suspend  sentence;  con- 
vict sent  to  penitentiary  pending  appeal. — White  v.  State,  134  Ala.  197  (32 
So.  320).  Court  should  not  bind  defendant  over  to  another  court  when  it 
has  final  jurisdictian,  and  if  improperly  bound  over,  discharged  on  habeas 
corpus. — Blevins  v.  State,  134  Ala.  213  (32  So.  637).  Court  cannot  elect 
'  to  try  person  for  one  grade  of  an  offense  and  then  put  him  upon  trial  for  a 
higher. — Blevins  v.  State,  134  Ala.  213  (32  So.  637).  A  prisoner  committed  with- 
out bail  on  preliminary  hearing  and  being  subsequently  allowed  bail  on  petition 
to  probate  judge,  state  cannot  appeal. — State  v.  Berkstresser,  137  Ala.  109 
(34  So.  686).  Jurisdiction  of  one  justice  or  magistrate  after  attaching  for 
preliminary  trial  cannot  be  usurped  or4  ousted  by  habeas  corpus  proceeding. — 
State  v.  Sistrunk,  138  Ala.  68  (35  So.  39) ;  State  v.  Humphrey,  125  Ala.  110 
(27  So.  969).  Prisoner  not  entitled  to  be  discharged  from  custody  because 
not  sentenced  within  thirty  days  from  verdict  and  judgment. — Seelye  v.  State, 
138  Ala.  83  (35  So.  27).  When  prisoner  will  not  be  discharged  on  petition 
alleging  that  he  had  been  denied  his  constitutional  right  of  a  speedy  trial — 
Sample  v.  State,  138  Ala.  259  (36  So.  367).  When  prisoner  will  be  discharged 
on  habeas  corpus  before  preliminary  trial  had  on  ground  and  theory  that  no 
offense  was  committed. — State  v.  Young,  139  Ala.  136  (36  So.  19);  State 
v.  Shugart,  138  Ala.  86  (35  So.  28).  Discharging  minor  from  custody  as  an 
apprentice. — Shows  v.  Pendry,  93  Ala.  248  (9  So.  462).  As  to  jurisdiction  of 
state  courts  to  discharge  enrolled  conscript  from  custody  of  Confederate  states 
officer. — Ex  parte  Hill,  38  Ala.  458.  Statutes  on  habeas  corpus  do  not 
take  away  common-law  right  to  the  writ. — Kirby's  case,  62  Ala.  51.  Proper 
remedy  when  one  sentenced  to  hard  labor  is  confined  in  jail  instead  of  being 
put  to  hard  labor. — Kirby's  case,  62  Ala.  51;  Ex  parte  Pearson,  59  Ala.  654; 
Stewart's  case,  98  Ala.  66  (13  8o.  660);  Crew's,  case,  78  Ala.  457;  Goucher's 
case,  103  Ala.  305  (15  So.  601).  Also,  where  justice  of  the  peace  imposes 
void  sentence. — Ex  parte  McKivett,  55  Ala.  236.  Also,  where  unauthorized 
sentence  imposed  for  violating  municipal  ordinance. — Ex  parte  Moore,  62 
Ala.  471.  Also,  where  sentence  is  in  excess  of  jurisdiction;  but  not  where 
the  sentence  is  irregular  merely,  and  not  void. — Ex  parte  Brown,  63  Ala.  187; 
Ex  parte  Simmons,  62  Ala.  416;  Ex  parte  State,  71  Ala.  371.  Not  appropriate 
remedy  in  imprisonment  for  contempt. — Ex  parte  Hardy,  68  Ala.  303.  8eope 
of  inquiry  where  party  committed  by  chancellor  for  contempt. — lb.  Not 
the  remedy  to  test  putative  father's  right  to  custody  of  a  bastard  child. — 
Matthews  v.  Hobbs,  51  Ala.  210.  When  lies  by  a  father  for  the  custody 
of  his  child. — Ex  parte  Murphy,  75  Ala.  409.  Although  the  writ  is  matter 
of  right,  it  is  not  granted  unless  showing  of  party  entitles  him  to  relief. — 
Ex  parte  Campbell,  20  Ala.  89.  The  proper  remedy  to  get  case  before  supreme 
court  when  bail  refused  below. — Ex  parte  Croom,  19  Ala.  561;  Jones's  case, 
94  Ala.  33  (10  So.  429);  Richardson's  case,  96  Ala.  110  (11  So.  316).  See 
note  to  §  6335.  Not  remedy  in  case  of  unauthorized  discharge  of  jury. — Ex 
parte  Champion,  52  Ala.  311.  Nor  for  disqualification  of  presiding  judge. — 
Ex  parte  State,  76  Ala.  482.  Nor  for  failure  of  jury  to  ascertain  degree  of 
murder. — Ex  parte  Dover,  75  Ala.  40.  When  defendant  not  under  indictment, 
may  be  discharged. — Ex  parte  Champion,  52  Ala.  311.  Defendant  committed 
in  bastardy  proceedings  is  entitled  to  writ. — Ex  parte  Charleston,  107  Ala. 
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688  (18  So.  224).  Mandamus  will  lie  to  compel  hearing  of  writ,  though  not 
to  direct  decision  or  discharge. — Jones's  case,  94  Ala.  33  (10  So.  429). 
Whether  writ  will  be  awarded  or  not  is  a  judicial  question,  but  whether 
it  will  be  heard  or  not  is  a  ministerial  one. — lb.;  Charleston's  case,  107  Ala. 
688  (18  So.  224).  Burden  and  sufficiency  of  proof  on  hearing  of  right  to 
bail  on  habeas  corpus. — Ex  parte  Hammock,  78  Ala.  414;  Ex  parte  Ehear, 
77  Ala.  92;  West's  case,  100  Ala.  65  (14  So..  901)  (Ex  parte  Champion,  52 
Ala.  311,  criticised).  Where  held  under  void  process. — Long's  case,  87  Ala. 
46  (6  So.  328);  Reynold's  ease,  87  Ala.  138  (6  So.  335).  When  held  under 
two  processes,  one  valid  and  one  void. — Gibson's  case,  89  Ala.  174  (7  So. 
833).  Prisoner  entitled  to  discharge  unless  offense  committed  and  proba- 
bility of  his  guilt  shown. — Riley's  case,  94  Ala.  82  (10  So.  528).  Unreason- 
able delay  in  executing  sentence  of  law  entitles  prisoner  to  discharge. — Band 's 
ease,  99  Ala.  302  (14  So.  540);  Goucher's  case,  103  Ala.  305  (15  So.  601). 
Party  committed  by  justice  of  peace  in  cause  in  which  he  had  final  jurisdic- 
tion.— Prewitt'8  case,  99  Ala.  225  (13  So.  317).  Prisoner  is  not  entitled  to 
discharge  on  account  of  neglect  of  clerk  to  forward  transcript. — Cameron's 
ease,  81  Ala.  87  (1  So.  20).  Prisoner  held  on  charge  of  fraudulently  obtain- 
ing board  at  hotel  not  entitled  to  discharge. — King's  case,  102  Ala.  183  (15 
So.  524).  Where  party  is  bound  over  td  grand  jury  and  it  finds  no  bill  and 
does  not  continue  case,  prisoner  should  be  discharged. — Stearnes's  case,  104 
Ala.  93  (16  So.  122).  In  extradition  cases. — Ex  parte  Barker,  87  Ala.  4 
(6  So.  7). 

7008.  (4813)  Person  confined  in  jail  under  peace  proceed- 
ing entitled  to  writ. — Any  person  confined  in  jail  for  failing  to 
enter  into  an  undertaking  to  keep  the  peace  as  required  by  a 
magistrate  other  than  a  judge  of  the  supreme  court  or  a  chan- 
cellor, may  prosecute  a  writ  of  habeas  corpus  as  provided  in 
this  chapter;  but  such  writ  can  be  heard  only  by  a  judge  of 
the  circuit  or  city  court,  or  a  chancellor,  who  may  discharge 
the  applicant,  or  remand  him  to  jail,  or  reduce  the  amount  of 
the  undertaking,  as  may  seem  right;  and  if  the  amount  of  the 
undertaking  is  reduced,  the  sheriff  must  discharge  the  appli- 
cant upon  the  entering  into  the  undertaking  in  the  sum  fixed 
by  such  judge  or  chancellor. 

(Dec.  12,  1892,  p.  106.) 

7009.  (4814)  Persons  confined  as  insane. — Any  person  con- 
fined as  insane  may  prosecute  a  writ  of  habeas  corpus  as  pro- 
vided in  this  chapter;  and  if  the  judge,  or  the  jury,  when  the 
petitioner  demands  the  issues  arising  to  be  tried  by  a  jury, 
shall  decide  at  the  hearing  that  the  person  is  insane,  such 
decision  does  not  bar  a  second  application  alleging  that  such 
person  has  been  restored  to  sanity. 

(Feb.  19,  1887,  p.  54,  5  4.) 

7010.  (4815)  (4762)  (4937,  4938)  (4261,  4262)  (710,  711) 
Application  made  by  petition  on  oath;  what  petition  must 
state. — The  application  for  the  writ  must  be  made  by  petition, 
signed  either  by  the  party  himself  for  whose  benefit  it  is 
intended,  or  by  some  other  person  on  his  behalf;  must  be  veri- 
fied by  the  oath  of  the  applicant,  to  the  effect  that  the  state- 
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judge  of  probate  of  the  county,  or  the  judge  of  the  city  court, 
or  the  nearest  circuit  judge  or  chancellor;  when  a  person  is  a 
patient  or  confined  in  any  hospital  in  this  state,  the  writ  must 
be  made  returnable  before  the  city,  circuit,  or  court  of  like 
jurisdiction,  or  chancery  court  of  the  county  in  which  the 
hospital  is  located  in  which  he  is  so  confined;  and  in  all  other 
cases  it  must  be  made  returnable  before  the  officer  by  whom  it 
is  granted. 

(Clay  's  Digest,  p.  464,  |  10.)  Mandamus  will  not  lie  to  compel  judge  to 
issue  writ  or  hear  cause. — Ex  parte  Jones,  94  Ala.  33  (10  So.  429). 

7015.  (4820)  (4767)  (4943)  (4267)  (716)  Form  of  writ.— 
The  writ  may  be,  in  substance,  as  follows: 

"The  State  of  Alabama,  (  To  the  sheriff  of county  (or 

County.      I      other  person  by  whom  the  party 

is  imprisoned  or  restrained) :  You  are  hereby  commanded  to 
have  the  body  of  A.  B.,  alleged  to  be  detained  by  you,  by 
whatsoever  name  the  said  A.  B.  is  called  or  charged,  with  the 
cause  of  such  detention,  before  C.  D.,  judge  of  the  circuit  court 
(or  other  officer,  as  required  by  the  preceding  section),  on 
-« ,  at (specifying  the  time  and  place,  or  immedi- 
ately after  the  receipt  of  this  writ,  as  the  case  may  be),  to  do 
and  receive  what  shall  then  and  there  be  considered  concern- 
ing the  said  A.  B. 

Dated  this day  of ,  19 — . 

(Signed  by  the  officer,  with  his  official  title.)" 

(Clay's  Digest,  p.  464,  §  11.) 

7016.  (4821)  (4768)  (4944)  (4268)  (717)  Not  disobeyed  for 
want  of  form  or  mistake. — The  writ  must  not  be  disobeyed  on 
account  of  any  want  of  form,  or  any  misdescription  of  the 
person  to  whom  it  is  addressed;  and  it  must  be  presumed  to 
have  been  addressed  to  the  person  on  whom  it  is  served,  not- 
withstanding any  mistake  in  the  name  or  address. 

(Clay's  Digest,  p.  464,  |  12.) 

7017.  (4822)  (4769)  (4945)  (4269)  (718)  Notice  to  adverse 
party  in  interest. — If  it  appears  from  the  petition,  or  from 
the  documents  thereunto  annexed,  that  the  party  is  impris- 
oned or  detained  by  virtue  of  any  process  under  which  any 
other  person  has  an  interest  in  continuing  his  imprisonment 
or  restraint,  the  officer  issuing  the  writ  must  indorse  thereon 
an  order  requiring  the  applicant,  or  some  one  else  for  him, 
to  give  notice  to  such  person,  or  to  his  attorney,  of  the  issue 
of  the  writ,  and  of  the  time  and  place  at  which  it  is  returnable, 
in  order  that  he  may,  if  he  thinks  proper,  appear  and  object 
to  the  discharge  of  the  party  who  is  imprisoned;  and  if  such 
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notice  is  not  given,  when  the  party  who  is  entitled  to  it  is 
within  fifty  miles  of  the  place  of  examination,  the  party  who 
is  imprisoned  must  not  be  discharged. 

(Clay's  Digest,  p.  465,  |  20.)  '     .     , 

7018.  (4823)  (4770)  (4946)  (4270)  (719)  Notice  in  criminal 
cases;  waiving  examination;  presumption. — If  it  appears  from 
the  petition,  or  from  the  documents  thereunto  annexed,  that 
the  party  is  imprisoned  or  detained  on  any  criminal  charge 
or  accusation,  the  officer  issuing  the  writ  must  indorse  thereon 
an  order  requiring  the  applicant,  or  some  one  else  for  him,  to 
give  notice  to  the  solicitor  of  the  circuit,  or  to  the  prosecutor, 
or  principal  agent  in  procuring  the  arrest,  of  the  issue  of  the 
writ,  and  of  the  time  and  place  at  which  it  is  returnable;  and 
if  such  notice  is  not  given,  when  the  solicitor  or  other  person 
entitled  to  it  is  within  fifty  miles  of  the  place  of  examination, 
the  party  who  is  imprisoned  must  not  be  discharged*.  But 
if  the  party  is  charged  with  an  off ense  which  is  bailable,  and 
he  waives  an  examination  into  the  facts,  the  judge  may  fix 
the  amount  of  bail,  without  notice  to  the  solicitor  or  prose- 
cutor; and,  in  so  doing,  must  act  on  the  presumption  that  the 
offense  is  of  the  highest  grade. 

(Clay's  Digest,  p.  465,  §  21.) 

7019.  (4824)  (4771)  (4947)  (4271)  (720)  Precept  to  sheriff 
or  constable. — At  the  time  of  issuing  the  writ,  or  at  any  time 
afterward  before  the  hearing,  the  officer  issuing  the  writ  must, 
on  a  proper  showing,  issue  a  precept,  directed  to  any  sheriff 
or  constable  of  the  state,  commanding  him  to  have  the  body 
of  the  person  who  is  imprisoned  or  restrained  before  the  officer 
before  whom  the  writ  is  returnable,  at  the  time  and  place  at 
which  it  is  returnable;  which  precept  must  be  executed  by  any 
sheriff  or  constable  into  whose  hands  it  may  come,  according 
to  its  mandate. 

7020.  (4825)  (4772)  (4948)  (4272)  (721)  Subpoenas  for 
witnesses. — Subpoenas  for  witnesses  must  be  issued  at  any 
time  before  the  hearing,  on  the  application  of  either  party,  by 
the  clerk  of  the  circuit  or  city  court  of  the  county  to  which 
the  writ  is  returnable,  or  by  the  probate  judge  by  whom  the 
writ  was  issued,  or  by  any  justice  of  the  peace  of  the  county 
in  which  the  witness  resides;  which  subpoenas  must  be  di- 
rected to  the  sheriff,  or  any  constable  of  the  county  in  which 
the  witness  resides,  and  must  be  executed  and  returned  as  in 
other  cases. 

(Clay's  Digest,  p.  465,  §  22.) 

7021.  (4826)  (4773)  (4949)  (4273)  (722)  Service  of  writ; 
by  whom,  and  how  made.— The  writ  must  be  served  bv  the 
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sheriff,  deputy  sheriff,  or  some  constable  of  the  county  in 
which  it  is  issued,  or  in  which  the  person  on  whose  behalf  it 
is  sued  out  is  imprisoned  or  detained,  by  delivering  a  copy 
to  the  person  to  whom  it  is  directed,  and  showing  the  original, 
if  demanded;  and  if  such  person  cannot  be  found,  or  conceals 
himself,  or  refuses  admittance  to  the  officer,  it  may  be  served 
by  leaving  a  copy,  at  the  place  where  the  party  is  confined, 
with  any  person  of  full  age,  who,  for  the  time  being,  has 
charge  of  the  party,  or  by  posting  it  in  a  conspicuous  place 
on  the  outside  of  the  house  or  building  in  which  the  party  is 
confined. 

(Aikin's  Digest,  p.  347,  §  22;  Clay's  Digest,  p.  464,  5  13.)     . 

7022.  (4827)  (4774)  (4950)  (4274)  (723)  Return;  when 
made. — The  person  to  whom  the  writ  is  directed,  after  due 
service  thereof,  must  make  his  return,  if  practicable,  on  the 
day  therein  specified;  and  if  no  day  is  therein  specified,  and 
the  place  to  which  the  return  is  to  be  made  is  not  more  than 
thirty  miles  from  the  place  where  the  party  is  imprisoned  or 
detained,  the  return  must  be  made  within  two  days  after 
service;  if  more  than  thirty,  and  less  than  one  hundred  miles, 
within  five  days,  and  if  over  one  hundred  miles,  within  eight 
days  after  service. 

(Clay's  Digest,  p.  464,  5  15.) 

7023.  (4828)  (4775)  (4951)  (4275)  (724)  Form  and  con- 
tents  of  return. — The  return  must  be  signed  by  the  person 
making  it,  and  be  verified  by  his  oath,  unless  he  is  a  sworn 
public  officer,  and  makes  the  return  in  his  official  capacity; 
and  it  must  state,  plainly  and  unequivocally,  whether  or  not 
he  has  the  party  in  his  custody  or  power,  or  under  his  re- 
straint, if  so,  by  what  authority,  and  the  cause  thereof,  setting 
out  the  same  fully,  together  with  a  copy  of  the  writ,  warrant, 
or  other  written  authority,  if  any;  and  if  he  has  had  the  party 
in  his  custody  or  power,  or  under  his  restraint,  at  any  time 
before  or  after  the  date  of  the  writ,  but  has  transferred  such 
custody  or  restraint  to  another,  to  whom,  at  what  time,  for 
what  cause,  and  by  what  authority  such  transfer  was  made. 

(Clay's  Digest,  p.  464,  §  16.)  Return  need  not  be  verified;  but  must  show 
by  what  authority  and  for  what  cause  prisoner  held  with  a  copy  of  the 
instrument  for  detention. — Bray  v.  State,  140  Ala  172  (37  So.  250).  Require- 
ments of  the  statute  merely  directory. — Holcombe  v.  State,  99  Ala.  185  (12 
So.  794).  Return  of  sheriff  that  body  of  prisoner  was  not  in  his  custody.— 
Ex  parte  Shaudies,  66  Ala.  134.  To  try  right  of  custody  of  bastard  child; 
return  as  to  custody. — Mathews  v.  Hobbs,  51  Ala.  210.  Return  of  writ  legal 
restrain-defendant  may  show  process  was  void. — Singleton  v.  State,  144  Alt. 
104  (42  So.  23). 

7024.  (4829)  (4776)  (4952)  (4276)  (725)  Body  also  pro- 
duced, with  warrant,  etc. — At  the  time  of  making  the  return, 
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he  must  also  prod&ce  the  person  on  whose  behalf  the  writ 
was  sued  out,  according  to  the  command  of  the  writ,  and  the 
original  warrant,  writ,  or  other  written  authority  under  which 
he  was  detained;  but  if,  from  sickness  or  infirmity,  the  party 
cannot  be  produced  without  danger,  that  fact  must  be  stated 
in  the  return,  and  verified  by  oath,  and,  if  required,  estab-  . 
lished  by  other  sufficient  evidence. 

(Clay's  Digest,  p.  465,  |  17.) 

7025.  (4830)  (4777)  (4953)  (4277)  (726)  Proceedings  when 
body  not  produced  on  account  of  sickness,  etc. — When  the 
party  on  whose  behalf  the  writ  is  sued  out,  on  account  of  sick- 
ness or  infirmity,  is  not  produced,  the  court,  chancellor,  or 
judge  before  whom  the  writ  is  returnable,  is  satisfied  of  such 
sickness  or  infirmity,  may  proceed  to  decide  on  the  return 
as  if  the  party  had  been  produced;  or  may  proceed  to  the  place 
where  he  is  imprisoned  or  detained,  and  there  make  the  ex- 
amination; or  may  adjourn  the  examination  to  another  time. 

(Clay's  Digest,  p.  465,  $  18.)     Ex  parte  Shandies,  66  Ala.  134. 

7026.  (4831)  (4778)  (4954)  (4278)  (727)  Proceedings  when 
body  produced  tinder  precept. — If  the  party  is  brought  before 
the  court,  judge,  or  chancellor  by  virtue  of  a  precept  issued 
under  the  provisions  of  section  7019  (4824),  the  case  must 
be  heard  and  determined  as  if  he  had  been  produced  in  return 
to  the  writ. 

7027.  (4832)  (4779)  (4955)  (4279)  (728)  Denial  of  return; 
examination,  adjournment,  bail,  etc. — The  party  on  whose  be- 
half the  writ  is  sued  out  may  deny  any  of  the  facts  stated 
in  the  return,  and  allege  any  other  facts  which  may  be  material 
in  the  case;  and  the  court,  chancellor,  or  judge  may  examine, 
in  a  summary  way,  into  the  cause  of  the  imprisonment  or 
detention,  and  hear  the  evidence  adduced;  may  adjourn  the 
examination  from  time  to  time,  as  the  circumstances  of  the 
case  may  require,  and  in  the  meantime  remand  the  party,  or 
commit  him  to  the  custody  of  the  sheriff  of  the  county,  or  place 
him  under  such  other  custody  as  his  age  or  other  circum- 
stances may  require,  or,  if  the  character  of  the  charge  author- 
ize it,  take  bail  from  him,  in  a  sufficient  amount,  for  his 
appearance  from  day  to  day  until  judgment  is  given. 

(Clay's  Digest,  p.  466,  §  25.)  Unless  traversed,  tlje  return  taken  as  true. — 
Bray  v.  State,  140  Ala.  172  (37  So.  250) ;  Ex  parte  Hunter,  39  Ala.  560.  If 
the  return  sh*ws  prisoner  held  under  sentence  of  another  court,  only  the 
jurisdiction  of  state  court  can  be  inquired  into. — Bray  v.  State,  140  Ala.  172 
(37  So.  250).  Admitted  to  bail  on  adjourned  day. — State  v.  Simons,  145  Ala. 
95  (40  So.  662). 

7028.  (4833)  (4780)  (4956)  (4280)  (729)  Forfeiture  of 
undertaking  of  bail  pending  examination.— If  the  party  fails 
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to  appear,  as  required  by  his  undertaking,  an  entry  of  for- 
feiture must  be  indorsed  thereon,  signed  by  the  judge  or  chan- 
cellor, and  returned  to  the  circuit  or  city  court  of  the  county 
in  which  the  examination  is  had;  and  the  same  proceedings 
must  be  thereon  had  in  such  court,  as  if  the  undertaking  had 
.  been  taken  in  such  court,  the  indorsement  of  forfeiture  being 
presumptive  evidence  of  that  fact. 

7029.  (4834)  (4781)  (4957)  (4281)  (730)  When  party  dis- 
charged; when  remanded. — If  no  legal  cause  for  the  imprison- 
ment or  restraint  of  the  party  is  shown,  he  must  be  discharged; 
but  if  it  appears  that  he  is  held  or  detained  in  custody  by 
virtue  of  process  issued  by  a  court  or  judge  of  the  United 
States,  in  .a  case  of  which  such  court  or  judge  has  exclusive 
jurisdiction,  or  by  virtue  of  any  legal  engagement  or  enlist- 
ment in  the  army  or  navy  of  the  United  States,  or,  being  sub- 
ject to  the  rules  and  articles  of  war,  is  confined  by  any  one 
legally  acting  by  authority  thereof,  or  is  in  custody  for  any 
public  offense  committed  in  any  other  state  or  territory,  for 
which,  by  the  constitution  and  laws  of  the  United  States,  he 
should  be  delivered  up  to  the  authority  of  such  state  or  terri- 
tory, or  that  he  is  otherwise  legally  detained,  he  must  be 
remanded. 

When  entitled  to  be  discharged. — Riley's  case,  94  Ala.  82  (10  So.  528). 

7030.  (4835)  (4782)  (4958)  (4282)  (731)  When  bailed,  and 
how. — If  it  appears  that  he  is  charged  with  a  public  offense 
which  is  bailable,  he  must  be  admitted  to  bail,  on  offering  suffi- 
cient bail;  and  if  sufficient  bail  is  not  offered,  the  amount  of 
bail  required  must  be  indorsed  on  the  warrant,  and  the  court 
to  which  he  is  required  to  appear;  and  he  may  be  afterwards 
discharged  by  the  sheriff  of  the  county  on  giving  sufficient 
bail  in  the  amount  so  required. 

(Aikin's  Digest,  p.  348,  §  26;  Clay's  Digest,  p.  467,  5  28.)  Holcombe's 
case,  99  Ala.  185  (12  So.  794). 

7031.  (4836)  (4783)  (4960)  (4284)  733)  Undertaking  of 
bail  returned  to  court;  forfeiture  thereof. — All  undertakings 
of  bail  taken  by  any  judge,  chancellor,  or  sheriff,  under  the 
provisions  of  the  preceding  section,  must  be  transmitted  by 
him  to  the  clerk  of  the  court  before  which  the  party  is  bound 
to  appear,  by  the  first  day  of  the  next  succeeding  term;  and 
may  be  forfeited,  and  the  same  proceedings  thereon  had,  as 
against  other  bail  in  criminal  cases. 

7032.  (4837)  (4784)  (4961)  (4285)  (734)  Judgment,  etc., 
or  commitment  for  contempt  not  inquired  into. — No  court, 
chancellor,  or  judge,  on  the  return  of  a  writ  of  habeas  corpus, 
has  authority  to  inquire  into  the  regularity  or  justice  of  any 
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order,  judgment,  decree,  or  process  of  any  court  legally  con- 
stituted, or  into  the  justice  or  propriety  of  any  commitment 
for  contempt  made  by  a  court,  officer,  or  body,  according  to 
law,  and  charged  in  such  commitment. 

Jurisdiction  of  court  to  render  only  matter  which  can  be  inquired  into; 
judgment  of  mayor  for  violation  of  city  ordinance. — Ex  parte  Bizzell,  112 
Ala.  210  (21  So.  371);  Brownrigg  v.  Livingston,  126  Ala.  93  (28  So.  616); 
Bray  v.  State,  140  Ala.  172  (37  So.  250).  When  jurisdiction  as  to  contempt 
not  revised  on  appeal  or  habeas  corpus. — Ex  parte  Pearce,  111  Ala.  99  (20 
So.  343);  Ex  parte  Hardy,  68  Ala.  329.  Jurisdiction  of  court  to  render  judg- 
ment or  sentence  all  that  can  be  inquired  into. — Ex  parte  Hubbard,  65  Ala. 
473.  Statutes  do  not  take  away  common  law  jurisdiction  of  courts  as  to 
habeas  corpus. — Kirby  v.  State,  62  Ala.  51.  IUegality  of  judgment,  sentence 
or  confinement  distinguished  from  irregularity. — Ex  parte  Simmons,  62  Ala. 
416.  Statute  affirms  the  general  principal  that  the  record  cannot  be  assailed 
on  collateral  attack. — Towery  v.  State,  143  Ala.  59  (39  So.  310).  Merits  of 
the  case  against  a  party  committed  by  a  magistrate  may  be  gone  into  anew 
on  hearing  of  application  for  habeas  corpus;  may  demand  hearing  on  all  the 
evidence. — Ex  parte  Mahone,  30  Ala.  49;  Ex  parte  Champion,  52  Ala.  311. 
Mandamus  will  lie  to  compel  hearing  on  the  evidence. — Ex  parte  Mahone, 
supra;  *ux  parte  Shaundies,  66  Ala.  134.  See  Ex  parte  Champion,  supra.  Re- 
turn presumed  to  be  true,  when  no  evidence  produced  on  either  side,  and 
averments  of  petition  not  thereby  admitted. — Ex  parte  Hunter,  39  Ala.  560. 
Not  to  be  discharged  unless  witnesses  previously  examined  against  him  are 
produced,  if  attainable;  may  be  bailed. — Ex  parte  Champion,  52  Ala.  311. 
Illegality,  not  error  or  irregularity,  can  be  inquired  into. — Kirby 's  case,  62 
Ala.  51.  See  West's  case,  100  Ala.  65  (19  So.  901)  (criticising  Ex  parte 
Champion,  supra).  Recalcitrant  witness  held  for  contempt  not  entitled. — Ex 
parte  Pearce,  111  Ala.  99  (20  So.  343). 

7033.  (4838)  (4785)  (4962)  (4286)  (735)  If  under  legal 
process,  when  discharged. — If  it  appears  that  the  party  is  in 
custody,  by  virtue  of  process  from  any  court  legally  consti- 
tuted, or  issued  by  any  officer  in  the  course  of  judicial  pro- 
ceedings before  him,  authorized  by  law,  he  can  only  be  dis- 
charged— 

(1)  Where  the  jurisdiction  of  such  court  has  been  exceeded, 
either  as  to  matter,  place,  sum,  or  person. 

(2)  Where,  though  the  original  imprisonment  was  lawful, 
the  party  has  become  entitled  to  his  discharge  by  reason  of 
some  subsequent  act,  omission,  or  event. 

Subdivision  2. — Facts  in  particular  case  examined  and  held  that  defendant 
was  not  detained  an  unreasonable  length  of  time,  to  entitle  him  to  habeas 
corpus.— Ex  parte  Bettis,  142  Ala.  68   (37  So.  640). 

(3)  Where  the  process  is  void  in  consequence  of  some  defect 
in  matter  or  substance  required  by  law. 

(4)  Where  the  process,  though  in  proper  form,  was  issued 
in  a  case,  or  under  circumstances,  not  allowed  by  law. 

(5)  Where  the  process  is  not  authorized  by  any  judgment, 
order,  or  decree,  or  by  any  provision  of  the  law. 

(6)  Where  the  person  who  has  the  custody  of  him,  under 
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any  order  or  process,  is  not  the  person  authorized  by  law  to 
detain  him. 

(Clay's  Digest,  p.  468,  §39.)  Prisoner  restrained  under  any  pretext  what- 
ever except  legal  ones. — Ex  parte  Charleston,  107  Ala.  688  (18  So.  224). 
Prisoner  should  be  discharged  because  of  discontinuance  of  prosecution. — Ex 
parte  Stearnes,  104  Ala.  93  (16  So.  122).  See,  also,  110  Ala.  85  (20  So.  392); 
135  Ala.  71  (33  So.  660).  Discharged  because  of  incompetency  of  judge 
rendering  judgment. — Ex  parte  State,  76  Ala.  482;  State  v.  Roberts,  126  Ala. 
74  (28  So.  741;  30  So.  554);  s.  c,  126  Ala.  87  (28  So.  744).  Discharged  be- 
cause of  subsequent  acts,  omissions,  etc. — Ex  parte  State,  76  Ala.  482;  Ex 
parte  Cameron,  81  Ala.  87  (1  So.  20).  Because  transcript  not  filed  on  appeal- 
Ex  parte  Cameron,  81  Ala.  87  (1  So.  20).  Belief  from  the  execution  of  illegal  sen- 
tence, no  appeal  having  been  taken. — Ex  parte  McKivett,  55  Ala.  236.  Probate 
judge  cannot  award  habeas  corpus  pending  preliminary  hearing  before  jus- 
tice.— State  v.  Humphrey,  125  Ala.  110  (27  So.  969).  To  authorize  discharge 
because  of  process,  process  must  be  absolutely  void  or  not  authorized;  as  to 
jurisdiction  there  must  be  illegality,  usurpation  or  excess. — Ex  parte  State, 
87  Ala.  46  (State  v.  Judge,  6  So.  328).  To  determine  custody  of  bastard 
child. — Mathews  v.  Hobbs,  51  Ala.  210.  If  in  confinement  under  final  judg- 
ment of  court  of  competent  jurisdiction,  not  discharged  on  account  of  mere 
errors  or  irregularities,  however  gross. — Ex  parte  Sam,  51  Ala.  34.  If  war- 
rant and  commitment  good,  irregularity  of  .complaint  no  ground  for  habeas 
corpus. — Ex  parte  McGlawn,  75  Ala.  38.  Power  of  court  to  inquire  into 
validity  of  order,  when  detention  is  claimed  under  civil  process. — Morrow 
v.  Bird,  6  Ala.  834.  Party  in  custody  under  defective  indictment  will  not, 
for  such  defect,  be  discharged  on  habeas  corpus. — Ex  parte  Whitaker,  43  Ala. 
323.  Party  held  under  valid  process  should  not  be  discharged  "by  reason  of 
some  subsequent  act,  omission,  or  event,"  unless  the  facts  have  the  legal 
force  and  effect  of  "former  acquittal." — Ex  parte  State,  76  Ala.  482.  Pris- 
oner may  go  behind  return  and  show  no  offense  was  committed. — Riley's  case, 
94  Ala.  82  (10  So.  528);  West's  case,  100  Ala.  65  (19  So.  901);  Burden,  order, 
and  sufficiency  of  proof  on  hearings. — West's  case,  100  Ala.  65  (19  So.  901); 
Bobinson's  case,  86  Ala.  622  (5  So.  827);  McGlawn 's  case,  75  Ala.  38;  Tate's 
case,  76  Ala.  482.  When  only  proof  of  amount  of  bail  is  admissible. — Bob- 
inson's case,  86  Ala.  622  (5  So.  827);  West's  case,  100  Ala.  65  (19  So.  901). 
If  it  appears  that  no  offense  has  been  committed,  or  that  there  is  no 
probable  cause  of  prisoner's  guilt,  he  should  be  discharged. — Charleston's 
case,  107  Ala.  688  (18  So.  224);  Biley's  case,  94  Ala.  82  (10  So.  528).  When 
mandamus  will  lie  to  compel  hearing  or  issuing  of  writ. — Jones's  ease,  94  Ala. 
34  (10  So.  429);  Charleston's  case,  107  Ala.  688  (18  So.  224).  Loose  or  in- 
formal judgment  of  conviction  by  justice  no  ground  for  habeas  corpus. — 
Gayle's  case,  108  Ala.  514  (19  So.  12).  When  not  entitled  to  writ  on  account 
of  delay  in  committal  to  prison. — Espalla's  case,  109  Ala.  92  (19  So.  984). 
When  entitled  to  discharge. — Ex  parte  Goucher,  103  Ala.  305  (15  So.  601); 
Ex  parte  Stewart,  98  Ala.  66  (13  So.  660);  Ex  parte  King,  82  Ala.  59  (2  8o. 
763);  Ex  parte  Crews,  78  Ala.  457;  Ex  parte  Kirby,  62  Ala,  51;  Ex  parte 
Pearson,  59  Ala.  654.  Habeas  corpus  to  fix  bail. — Johnson  v.  State,  142  Ala. 
70  (38  So.  182).  Bight  of  appeal  in  habeas  corpus  proceedings  where  prisoner 
is  held  under  extradictioh  proceedings. — Barriere  v.  State,  142  Ala.  72  (39 
So.  55). 

7034.  (4839)  (4786)  (4963)  (4287)  (736)  When  remanded 
or  committed  for  public  offense.— If  it  appears  that  the  party 
has  been  legally  committed  for  any  public  offense,  or  that  he 
is  guilty  of  such  an  offense,  although  his  commitment  was 
irregular,  he  may  be  remanded  to  the  custody  or  restraint 
from  which  he  was  taken,  if  the  person  under  whose  custody 
or  restraint  he  was  is  legally  entitled  thereto;  and  if  not  so 
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entitled,  he  must  be  committed  to  the  custody  of  the  proper 
officer  or  person. 

(Clay's  Digest,  p.  467,  §  30.)  Bray  v.  State,  140  Ala.  172  (37  So.  250); 
Boberts  v.  State,  126  Ala.  74  (28  So.  741;  30  So.  554);  s.  c,  126  Ala.  87  (28 
So.  744). 

7035.  (4840)  (4787)  (4964)  (4288)  (737)  After  discharge 
not  again  arrested. — When  a  person  has  once  been  discharged 
on  habeas  corpus,  he  cannot  be  again  imprisoned,  restrained, 
or  kept  in  custody  for  the  same  cause,  unless  he  is  indicted 
therefor,  or,  after  a  discharge  for  defect  of  proof,  is  again 
arrested  on  sufficient  proof,  and  committed  by  legal  process. 

(Aikin's  Digest,  p.  349,  $  30;  Clay's  Digest,  p.  469,  §  41).  Prisoner  not 
discharged  during  life  of  mittimus;  should  be  discharged  after  its  death 
unless  order  of  court  provides  for  detention. — Young  v.  State,  131  Ala.  51 
(31  So.  373).  One  preliminary  trial  not  a  bar  to  a  second. — Ex  parte  Robin- 
son, 108  Ala.  161  (18  So.  729),  overruling  State  v.  Skelton,  104  Ala.  98  (16  So. 
74).  Does  not  apply  where  first  commitment  was  under  void  warrant. — Camer- 
on's ease,  100  Ala.  395  (14  So.  97). 

7036.  (4841)  (4788)  (4965)  (4289)  (738)  Penalty  for  refusal 
to  discharge,  or  for  rearrest. — Any  officer  or  other  person  who 
has  the  custody  of  a  party  produced  on  habeas  corpus,  and 
who  detains  him  after  an  order  of  the  court,  chancellor,  or 
judge  for  his  discharge  or  enlargement,  or  afterwards  arrests 
him  without  a  legal  and  proper  cause,  warrant,  or  other  pro- 
cess, must,  on  conviction  thereof,  be  fined  not  less  than  fifty 
nor  more  than  five  htmdred  dollars;  and  is  also  responsible 
in  a  ciyil  action  for  any  damages  the  party  may  have  sustained. 

7037.  (4842)  (4789)  (4966)  (4290)  (739)  Penalty  for  re- 
fusal  to  give  copy  of  warrant,  etc. — Any  officer  who  refuses 
or  neglects  to  deliver  a  true  copy  of  the  order,  writ,  warrant, 
or  process,  by  virtue  of  which  he  detains  any  prisoner,  either 
to  the  prisoner  himself,  or  to  any  other  person  who  applies 
for  the  same  on  his  behalf,  for  six  hours  after  demand  made, 
forfeits  to  the  prisoner  two  hundred  dollars,  and  is  also  guilty 
of  a  misdemeanor,  on  conviction  of  which  he  must  be  fined 
not  less  than  fifty  nor  more  than  five  hundred  dollars;  but 
no  officer  is  required  to  deliver  more  than  two  copies  of  such 
order,  writ,  warrant,  or  process. 

7038.  (4843)  (4790)  (4967)  (4291)  (740)  Penalty  for  refusal 
to  obey  writ. — Any  person  to  whom  a  writ  of  habeas  corpus 
is  directed,  #and  who  refuses  to  receive  the  same,  or  neglects 
to  obey  and  execute  it  according  to  the  provisions  of  this 
chapter  (unless  sufficient  excuse  is  shown  for  such  refusal  or 
neglect),  is  responsible  in  damages  to  the  party  aggrieved, 
and  is  guilty  of  a  contempt,  and  also  of  a  misdemeanor;  and, 
on  conviction  thereof,  must  be  fined  not  less  than  fifty  dollars. 
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7039.  (4844)  (4791)  (4968)  (4292)  (741)  Attachment 
against  person  refusing. — It  is  the  duty  of  the  officer  before 
whom  such  writ  is  returnable,  in  case  of  such  refusal  or  neg- 
lect on  the  part  of  the  person  to  whom  it  is  directed,  to  proceed 
forthwith  against  him,  by  process  of  attachment,  as  for  con- 
tempt, to  compel  obedience  to  the  writ,  and  to  punish  him  for 
such  contempt;  and  when  such  attachment  is  issued  against 
the  sheriff,  or  his  deputy,  it  may  be  directed  to  the  coroner, 
or  to  any  constable,  and  may  be  executed  by  such  coroner 
or  constable. 

(Clay's  Digest,  p.  467,  §  33.)  Failure  to  produce  the  body  of  the  prisoner. 
— Ex  parte  Shaudies,  66  Ala.  134. 

7040.  (4845)  (4792)  (4969)  (4293)  (742)  Penalty  for  elud- 
ing writ. — Any  person  who  has  in  his  custody,  or  under  his 
control,  a  person  who  is  entitled  to  a  writ  of  habeas  corpus, 
and,  either  before  or  after  the  issue  of  such  writ,  with  intent 
to  elude  the  service  or  effect  thereof,  transfers  such  person 
to  the  custody  of  another,  or  places  him  under  the  control  of 
another,  or  conceals  him,  or  changes  his  place  of  confinement, 
forfeits  to  the  party  aggrieved  the  sum  of  five  hundred  dollars, 
and  is  also  guilty  of  a  misdemeanor;  and,  on  conviction  thereof, 
must  be  fined  not  less  than  fifty  dollars,  and  may  also  be 
imprisoned  in  the  county  jail  not  more  than  twelve  months. 

(Clay's  Digest,  p.  468,  §  36.) 

7041.  (4846)  (4793)  (4970)  (4294)  *(743)  Penalty  on  de- 
faulting witness;  proceedings  therefor. — If  any  witness,  duly 
subpoenaed  under  the  provisions  of  this  chapter,  fails  to 
attend  as  required,  the  judge  or  chancellor  before  whom  the 
writ  is  returnable  must  indorse  such  failure  on  the  back  of 
the  subpoena,  and  deliver  it  to  the  clerk  of  the  circuit  court, 
or  court  of  like  jurisdiction,  of  the  county  in  which  the  ex- 
amination is  had;  and  the  same  proceedings  must  be  thereon 
had  as  against  defaulting  witnesses  in  that  court,  the  indorse- 
ment being  presumptive  evidence  of  such  default. 

(Clay's  Digest,  p.  466,  §  23.) 

7042.  (4847)  (4794)  (4971)  (4295)  (744)  Attendance  of 
witnesses;  how  proved  and  taxed. — Witnesses  may  prove  their 
attendance  before  the  judge  or  chancellor,  as  in  other  cases, 
and  have  the  same  taxed  in  the  bill  of  costs,  on  the  subsequent 
conviction  of  the  party,  where  he  is  detained  on  a  criminal 
charge. 

(Clay's  Digest,  p.  466,  §  24.) 

7043.  (4848)  (4795)  (4972)  (4296)  (745)  Costs  discretion- 
ary; how  taxed  and  collected. — In  other  cases  the  court,  judge, 
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or  chancellor  may  impose  the  costs,  or  any  portion  thereof,  on 
either  party;  and  when  the  writ  is  returnable  before  a  chan- 
cellor, or  before  a  judge  of  the  circuit  or  city  court,  the  costs 
must  be  taxed  by  the  clerk  of  such  circuit  or  city  court,  and 
collected  by  execution. 

7044.  (4849)  (4796)  (4973)  (4297)  (746)  Pees  of  officers; 
how  taxed  and  collected. — The  officer  serving  the  writ  is  enti- 
tled to  one  dollar  for  such  service,  and  to  five  cents  for  each 
mile  in  going  and  returning,  to  be  proved  by  his  own  oath, 
before  the  judge  of  probate  or  clerk;  and  for  issuing  and 
serving  subpoenas,  the  officers  are  entitled  to  the  same  fees 
as  in  other  cases;  for  holding  an  examination,  the  judge  of 
probate  is  entitled  to  three  dollars;  which  fees  must  be  taxed 
in  the  bill  of  costs  in  the  case  provided  for  by  section  7042 
(4847),  and  in  other  cases  collected  by  execution  issued  by 
the  judge  of  probate. 

(Feb.  19,  1895,  p.  699.) 

7045.  (4850)  (4797)  (4974)  (4298)  (747)  Costs  before  pro- 
bate judge;  how  taxed,  etc. — When  the  writ  is  returnable  be- 
fore the  judge  of  probate,  he  must  tax  the  costs,  and  may 
collect  the  same  by  execution,  except  in  the  case  provided  for 
in  section  7042  (4847). 

7046.  (4851)  (4798)  (4975)  (4299)  (748)  Execution  for 
costs,  returnable  when. — An  execution  for  costs,  issued  under 
the  last  three  sections,  may  be  made  returnable  at  any  day, 
not  less  than  one  month  nor  more  than  three  months  from 
the  date  of  its  issue,  except  upon  the  conviction  of  a  public 
offense. 

7047.  (4852)  (4799)  (4976)  (4300)  (749)  Guards  summoned 
when  necessary. — When  the  person  on  whose  behalf  the  writ 
is  sued  out  is  charged  with  a  public  offense,  the  officer  or 
person  having  charge  of  him  may  summon  a  sufficient  guard 
to  aid  in  conveying  him  before  the  court,  judge,  or  chancellor 
before  whom  the  writ  is  returnable,  and  conveying  him  back 
again,  if  he  is  not  discharged. 

(Clay's  Digest,  p.  469,  5  45.) 

7048.  (4853)  (4800)  (4977)  (4301)  (750)  Compensation  of 
guards;  penalty. — In  the  case  provided  for  in  the  preceding 
section,  the  officer  and  guards  are  entitled  to  the  same  com- 
pensation as  for  removing  any  prisoner  on  a  change  of  venue, 
to  be  paid  in  the  same  manner;  and  such  guards  are  under  the 
control  of  the  officer  summoning  them;  and  any  guard  who 
refuses  to  obey  or  violates  the  lawful  instructions  of  such  offi- 
cer, is  guilty  of  a  misdemeanor. 

(Clay's  Digest,  p.  469,  §  46.)     ' 
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Health  and  Quarantine  Laws. 

CROSS   REFERENCES. 


HABKAB  CORPUS  (Criminal  Code)   7007-7048 

HABITUAL  DRUNKARD  (Civil  Code)   4611-4618 

(Criminal  Code)    6770,  6793,7843 

HARBORS  (Civil  Code)  4901-4926 

HARD  LABOR  FOR  COUNTY  (Criminal  Code) 6980-6592,  6596, 

6602-6605,  7462,  7481,7607 

HARD  LABOR  FOR  FINES  AND  COST  (Criminal  Code) 7634,7635 

HARD  LABOR  OF  CONVICTS  (Criminal  Code) 6479-6607 

HAWBB8  AND  PEDDLERS  (Political  Code)   2361 

HEALTH  AND  QUARANTINE  (Political  Code)  698-  792 


CHAPTER  228. 

HEALTH,    QUARANTINE   AND    FOOD;   PENAL   STATUTES   CONCERN- 

ING.    7049-7088. 

ARTICLE  1.    Health   and   Quarantine   Laws.    7049-7073. 

ARTICLE  2.    Unwholesome  Food  and  Adulterated  Liquors  and  Candies. 

7074-7082. 
ARTICLE  8.    Live  Stock  Sanitary  Board.    7063. 


ARTICLE  1. 

Health  and  Quarantine  Laws.    7049-7073. 
(See  Political  Code,  sec*.  698-792.) 


Section. 

7049.  Failure  of  head  of  family  to 
report  pestilential  or  infec- 
tions disease. 

7060.  Failure  of  midwife  to  report 

birth. 

7061.  Failure  of  midwife  to  report 

death. 

7062.  Failure    of    physician    to    re- 

port   pestilential    or    infec- 
tious disease. 
7068.  Failure  of  physician  to  report 
birth. 

7064.  Failure  of  physician  to  report 

death. 

7065.  Failure  of  health  officer,  etc., 

of  Escambia  county  to  re- 
port yellow  fever  in  Florida. 

7066.  Failure  of  judge   of   probate 

to  act  upon  notice  from  gov- 
ernor. 


Section. 
7067.  Penalty  for  violation  of  quar- 
antine regulations  of  ships 
and  vessels. 

7058.  To  punish  violation  of  health 

laws. 

7059.  Refusal     of    information    to 

health  officer;  penalty. 

7060.  Breach    of    quarantine;    pen- 

alty. 

7061.  Travelers  from   infected  dis- 

trict compelled  to  perform 
quarantine;  breach  and  pen- 
alty. 

7062.  Disposition  of  fines. 

7063.  Removing  vessel  from  quaran- 

tine. 

7064.  Interfering   with   state  quar- 

antine officer  or  guard,  pen- 
alty for. 
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Section. 
7066.  Making  false  affidavit  before 
quarantine    officer,    penalty 
for. 

7066.  Health   officer  failing,  to   re- 

port quarantine  to  state 
health  officer,  penalty  for. 

7067.  Conductor    of    train    refusing 

to  allow  quarantine  officer 
to  ride  on  train  free  of 
charge,  penalty. 

7068.  Transportation  in  violation  of 

provision  of  quarantine  law 
of  this  state. 


Section. 

7069.  Quarantine  officer  or  guard  in- 

timidating   people,    penalty 
for. 

7070.  Quarantine    officer    or    guard 

may  arrest  without  warrant. 

7071.  False  swearing  as  to  quaran- 

tine laws. 

7072.  Resisting  arrest  by  quarantine 

officer,  penalty  for. 

7073.  Penalty  for  violating  health 

and  quarantine  laws. 


7049.  (5337)  (4080)  Failure  of  head  of  family  to  report 
pestilential  or  infectious  disease. — Any  head  of  a  family,  or 
any  other  person  upon  whose  premises  a  case  of  pestilential 
or  infectious  disease  occurs,  which  is  not  under  the  charge 
of  a  physician,  who  refuses  or  willfully  fails  to  report  the  same 
to  the  county  health  officer,  must,  on  conviction,  be  fined  not 
less  than  five  nor  more  than  twenty-five  dollars. 

Original  statutes  regulating  passed  in  1807. — Toulmin's  Digest,  pp.  688 
et  seq.  (Aikin's  Digest,  p.  352;  Clay's  Digest,  p.  500;  Feb.  28,  1881,  p.  81, 
155,8.) 

7060.  (5338)  (4031)  Failure  of  midwife  to  report  birth.— 
Any  midwife,  attending  a  childbirth,  who  refnses  or  willfully 
fails  to  make  to  the  comity  health  officer,  within  the  time 
prescribed  by  the  county  board  of  health,  a  full  report,  speci- 
fying the  name  of  the  parents,  if  known,  the  date  of  the  birth, 
and  the  sex  and  color  of  the  child,  with  such  other  details  as 
are  required  by  the  board  of  Jiealth,  must,  on  conviction,  be 
fined  not  less  than  five  nor  more  than  twenty-five  dollars. 

(Feb.  28,  1881,  p.  81,  §  |  5,  8.) 

7051.  (5339)  (4082)  Failure  of  midwife  to  report  death.—  Amended, 
Any  midwife  having  charge  of  a  patient  at  the  time  of  death  JJJJ*4» 
who  refuses  or  willfully  fails  to  make  to  the  county  health  p.i87,*i. 
officer  within  five  days  after  the  expiration  of  each  calendar 
month  a  full  report  of  the  name,  age,  sex,  color,  date,  place, 

and  cause  of  death  of  such  patient,  so  far  as  known,  together 
with  such  other  details  as  may  be  required  by  the  county  board 
of  health,  must,  on  conviction,  be  fined  not  less  than  five  nor 
more  than  twenty-five  dollars. 

(Feb.  28,  1881,  p.  81,  §  §  5,  8.) 

7052.  (5340)  (4083)  Failure  of  physician  to  report  pesti- 
lential or  infectious  diseases. — Any  physician  or  person  prac- 
ticing medicine,  being  called  upon  to  treat  a  case  of  pestilential 
or  infectious  disease  in  the  limits  of  the  county,  who  refuses 
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or  willfully  fails  to  make  to  the  county  health  officer,  within 
such  time  as  may  be  prescribed  by  the  county  board  of  health, 
a  full  report  of  the  same,  specifying  the  character  of  the  dis- 
ease, the  name  and  locality  of  the  patient,  together  with  such 
other  details  as  may  be  required  by  the  county  board  of 
health,  must,  on  conviction,  be  fined  not  less  than  ten  nor  more 
than  fifty  dollars. 

7053.  (5341)  (4084)  Failure  of  physician  to  report  birth.— 
Any  physician  or  person  practicing  medicine  or  surgery,  at- 
tending a  childbirth,  who  refuses  or  willfully  fails  to  make 
to  the  county  health  officer,  within  the  time  prescribed  by  the 
county  board  of  health,  a  full  report,  specifying  the  name  of 
the  parent,  if  known,  the  date  of  the  birth,  and  the  sex  and 
color  of  the  child,  with  such  other  details  as  are  required  by 
the  board  of  health,  must,  on  conviction,  be  fined  not  lees  than 
ten  nor  more  than  fifty  dollars. 

7054.  (5342)  (4085)  Failure  of  physician  to  report  death.— 
Any  physician  or  person  practicing  medicine  or  surgery,  hav- 
ing charge  of  a  patient  at  the  time  of  death,  who  refuses  or 
willfully  fails  to  make  to  the  county  health  officer,  within  such 
time  as  may  be  prescribed  by  the  county  board  of  health,  a 
full  report  of  the  name,  age,  sex,  color,  date,  place,  and  cause 
of  the  death  of  such  patient,  so  far  as  is  known,  together  with 
such  other  details  as  may  be  required  by  the  county  board  of 
health,  must,  on  conviction,  be  fined  not  less  than  ten  nor  more 
than  fifty  dollars. 

7055.  (5343)  (4086)  Failure  of  health  officer,  etc.,  of  Escam- 
bia cqunty  to  report  yellow  fever  in  Florida. — If  the  health 
officer  or  probate  judge  of  the  county  of  Escambia  has  good 
cause  or  suspicion  or  of  belief  that  yellow  fever  exists  in  either 
of  the  counties  of  Santa  Rosa  or  Escambia,  in  the  State  of 
Florida,  and  fails  to  report  the  same  to  the  governor  of  this 
state,  he  must,  on  conviction,  be  fined  not  less  than  five  hun- 
dred dollars. 

(Feb.  17,  1885,  p.  134,  §  4.) 

7056.  (5344)  (4087)  Failure  of  judge  of  probate  to  act  upon 
notice  from  governor. — If  the  judge  of  probate  of  Escambia 
county,  upon  being  notified  by  the  governor  of  this  state  that 
there  is  good  cause  for  suspicion  or  belief  that  yellow  fever 
exists  in  either  or  both  of  the  counties  of  Santa  Rosa  or 
Escambia,  in  the  State  of  Florida,  fails  to  take  such  steps  as 
he  is  by  law  authorized  to  take  to  prevent  the  introduction  or 
spread  of  contagious  or  infectious  diseases,  or  to  establish 
such  hospitals,  or  to  appoint  such  guards,  as  are  necessary 
and  suitable  for  that  purpose,  must,  on  conviction,  be  fined 
not  less  than  five  hundred  dollars. 
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7057.  (5345)  (4088)  (4223)  (1213)  (962)  Penalty  for  viola- 
tion of  quarantine  regulations  of  ships  and  vessels. — Any  per- 
son who  violates  the  regulations  prescribed  by  the  corporate 
authorities  of  any  town  or  city,  or  by  the  court  of  county 
commissioners  of  any  county  in  relation  to  vessels  arriving 
in  the  harbor,  or  in  the  vicinity  of  such  town  or  city,  after 
notice  thereof  has  been  given  for  five  days  in  some  newspaper 
printed  in  such  town  or  city,  or  when  there  is  none,  by  notice 
posted  up  at  some  public  place  therein  for  the  same  length 
of  time,  must,  on  conviction,  be  fined  not  less  than  fifty  dollars. 

7058.  To  punish  violation  of  health  laws. — Any  person  who  oct.io, 
violates  any  of  the  health  or  quarantine  laws,  except  those  for  1908» 
which  a  special  penalty  is  prescribed,  shall  be  guilty  of  a  mis- 
demeanor, and,  on  conviction,  shall  be  punished  as  provided 

for  in  section  7622  (5414)  of  the  criminal  Code. 

7059.  (5346)  (4089)  (4224)  (1215)  (964)  Refusal  of  infor- 
mation to  health  officer;  penalty. — Any  master,  seaman,  or 
passenger,  belonging  to  any. vessel  supposed  to  have  any  in- 
fection on  board,  or  from  a  port  where  any  dangerous  infec- 
tious disease  prevails,  who  refuses  to  answer  on  oath  such 
inquiries  as  are  made  by  any  health  officer  relating  to  any 
infectious  disease,  must,  on  conviction,  be  fined  not  less  than 
one  hundred  dollars. 

7060.  (5347)  (4090)  (4225)  (1216)  (965)  Breach  of  quar- 
antine; penalty. — The  master  of  any  vessel,  ordered  to  perform 
quarantine,  must  deliver  to  the  officer  appointed  to  see  it 
performed  his  bill  of  health,  and  manifest,  logbook,  and  jour- 
nal; if  he  fails  so  to  do,  or  to  repair,  in  proper  time  after 
notice,  to  the  quarantine  ground,  or  departs  thence  without 
authority,  he  must,  on  conviction,  be  fined  not  less  than  two 
hundred  dollars. 

7061.  (5348)  (4091)  (4226)  (1218)  (967)  Travelers  from 
infected  district' compelled  to  perform  quarantine;  breach  and 
penalty. — Any  person,  coming  into  a  city  or  town  by  land 
from  a  place  infected  with  a  contagious  disease,  may  be  com- 
pelled to  perform  quarantine  by  the  health  officer,  and  re- 
strained from  traveling  until  discharged;  and  any  person  thus 
restrained,  traveling  before  he  is  discharged,  must,  on  con- 
viction, be  fined  not  less  than  one  hundred  dollars. 

7062.  (5349)  (4092)  (4227)  (1220)  (969)  Disposition  of 
fines.— All  fines  recovered  under  the  three  preceding  sections 
must  be  paid  into  the  city  or  town  treasury. 

7063.  (5350)  Removing  vessel  from  quarantine. — Any  mas- 
ter or  other  person  in  charge  of  a  vessel  in  quarantine  who 
shall  remove  or  take,  or  who  shall  aid  or  procure  to  be  removed 
or  taken,  such  vessel  from  quarantine  before  she  is  given 
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pratique,  is  guilty  of  a  misdemeanor,  and  must,  on  conviction, 
be  punished  accordingly. 

(Feb.  16,  1891,  p.  862,  ft  13.) 

Feb.  28,       7064.   Interfering  with  state  quarantine  officer  or  guard, 

l8wo  is  P611*^  f°r* — ^y  person  who  willfully  interferes  with  any 

'  state  quarantine  officer  or  guard,  when  in  the  discharge  of  his 

duty,  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction, 

shall  be  fined  not  less  than  fifty  nor  more  than  one  hundred 

dollars  for  each  offense. 

lb.,**  7065.  Making  false  affidavit  before  quarantine  officer,  pen- 
alty for. — Any  quarantine  officer  or  guard,  or  other  person 
who  violates  the  provisions  of  section  747  of  this  Code,  shall 
be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  fined 
not  less  than  fifty  nor  more  than  one  hundred  dollars  for  each 
offense. 

it,,* ii.  7066.  Health  officer  failing  to  report  quarantine  to  state 
health  officer,  penalty  for.— Any  health  officer  failing  or  refus- 
ing to  report  declaration  of  quarantine  to  state  health  officer 
as  required  by  section  754  of  this  Code,  shall  be  guilty  of  a 
misdemeanor,  and,  on  conviction,  shall  be  fined  not  less  than 
fifty  nor  more  than  one  hundred  dollars  for  each  offense. 

ib,  in  7067.  Conductor  of  train  refusing  to  allow  quarantine  officer 
to  ride  on  train  free  of  charge,  penalty. — Any  conductor  of  a 
railroad  train — passenger  or  freight — or  captain  or  other 
officer  of  a  steamboat  or  other  water  craft  in  this  state  who 
refuses  to  allow  a  quarantine  officer  to  ride  on  train,  steam- 
boat, or  other  water  craft,  free  of  charge,  shall  be  guilty  of  a 
misdemeanor,  and,  on  conviction,  shall  be  fined  not  less  than 
fifty  nor  more  than  one  hundred  dollars  for  each  offense. 

ib.,*  is.  7068.  Transportation  in  violation  of  provisions  of  quaran- 
tine law  of  this  state. — Any  person,  conductor,  captain,  agent, 
or  manager,  operating  either  for  himself  or  for  a  corporation, 
a  railroad,  steamboat,  or  other  conveyance  for  the  transpor- 
tation of  passengers  or  freight,  who  shall  knowingly  transport 
any  person  or  thing  in  violation  of  the  provisions  of  article  3? 
chapter  22  (58)  of  this  Code,  shall  be  guilty  of  a  misdemeanor, 
and,  on  conviction,  shall  be  fined  not  less  than  one  hundred 
nor  more  than  five  hundred  dollars  for  each  offense. 

it>.,ti4.  .  7069.  Quarantine  officer  or  guard  intimidating  people,  pen- 
alty for. — Any  quarantine  officer  or  guard,  or  person  assuming 
to  act  as  such,  who  uses  any  violence  or  displays  a  deadly 
weapon,  for  the  purpose  of  intimidating  people,  and  thus 
enforcing  compliance  with  his  orders,  shjdl  be  guilty  of  a 
misdemeanor,  and,  on  conviction,  shall  be  fined  not  less  than 
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one  hundred  nor  more  than  two  hundred  dollars  for  each 
offense. 

7070.  Quarantine  officer  or  guard  may  arrest  without  war-  **>  », 
rant. — Any  legal  quarantine  officer  or  guard  may,  without  i»,i?i. 
warrant,  arrest  a  person  who  attempts  to  violate  a  quarantine 
regulation,  and  carry  such  person  either  to  a  designated  place 

of  detention  or  before  an  officer  having  jurisdiction  of  such 
offense. 

7071.  False  swearing  as  to  quarantine  laws.— Any  person  n>.,*i&. 
who  willfully  swears  or  affirms  f ateely  in  regard  to  any  mate- 
rial matter  or  thing  upon  oath  or  affirmation  authorized  by 

the  quarantine  laws  of  this  state,  shall  be  guilty  of  a  misde- 
meanor, and,  on  conviction,  shall  be  fined  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars  for  each  offense, 
and  may  also  be  imprisoned  in  the  county  jail  for  not  more 
than  six  months. 

7072.  Resisting  arrest  by  quarantine  officer,  penalty  for. —  ib.,*ie. 
Any  person  who  knowingly  and  willfully  resists  arrest  by  any 
quarantine  officer  or  guard,  shall  be  guilty  of  a  misdemeanor, 

and,  on  conviction,  shall  be  fined  not  less  than  one  hundred 
nor  more  than  two  hundred  dollars  for  each  offense. 

7073.  Penalty  for  violating  health  and  quarantine  laws.—  Aug.  15, 
Any  person  violating  any  of  the  provisions  of  article  1  of  l™\9^ 
chapter  22  of  this  Code,  relating  to  the  health  laws,  shall  be 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  fined 

not  less  than  five  nor  more  than  one  hundred  dollars,  unless 
otherwise  expressly  provided  for. 


AKTICLE  2. 


Unwholesome  Food  and  Adulterated  Liquobs  and  Candies.    7074-7082. 


Section. 

7074.  Selling  or  exposing  for   sale 

tainted  or  diseased  meat. 

7075.  Selling   or  exposing  for   sale 

unwholesome  bread. 

7070.  Selling  bread  without  baker's 
name  stamped  thereon. 

7077.  Counterfeiting  or  using  an- 
other's name  on  bread. 


Section. 

7078.  Adulterating  sugar  and  other 

articles  of  food. 

7079.  Manufacturing  or  selling  oleo- 

margarine. 

7080.  Adulterating  liquors  and  sell- 

ing same. 

7081.  Adulterating  candies  and  sell- 

ing same;  special  charge. 

7082.  Adulterating  soda  water,  etc. 


7074-  (5321)  (4070)  (4219)  (3631)  (89)  Selling  or  exposing 
for  sale  tainted  or  diseased  meat. — Any  butcher  or  other  per- 
son who  sells,  or  offers  or  exposes  for  sale,  or  suffers  his  ap- 
prentice, servant,  agent,  or  other  person  for  him,  to  sell,  offer, 
or  expose  for  sale,  any  tainted,  putrid,  or  unwholesome  fish 
or  flesh,  or  the  flesh  of  any  animal  dying  otherwise  than  by 
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slaughter,  or  slaughtered  when  diseased,  for  the  purpose  of 
being  sold  or  offered  for  sale,  must,  on  conviction,  be  fined  not 
less  than  twenty  nor  more  than  two  hundred  dollars,  and  may 
also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county  for  not  more  than  six  months. 

(Aikin's  Digest,  pp.  352,  353,  §  6;  Clay's  Digest,  pp.  500,  501,  §  7.)  All 
statutes  are  designed  in  some  way  to*  affect  morals,  health,  life,  or  limb,  and 
protect  the  property  and  rights  of  citizens. — Robertson  v.  McGough,  118  Ala. 
159.  (24  So.  395). 

7075.  (5322)  (.4071)  (4220)  (3632)  (90)  Selling  or  exposing 
for  sale  unwholesome  bread. — Any  baker  or  other  person  who 
sells,  or  offers  or  exposes  for  sale,  or  suffers  his  servant,  ap- 
prentice, agent,  or  other  person  for  him,  to  sell,  offer,  or  expose 
for  sale,  any  bread  made  from  sour  or  unwholesome  flour, 
must,  on  conviction,  be  fined  not  less  than  twenty  nor  more 
than  two  hundred  dollars,  and  may  also  be  imprisoned  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county  for  not 
more  than  six  months. 

(Clay's  Digest,  p.  501,  §  7.) 

7076.  (5323)  (4072)  (1602)  (1297)  (1116)  Selling  bread 
without  baker's  name  stamped  thereon. — Any  person  who 
sells  or  exposes  for  sale  any  bread,  biscuit,  or  cracker,  without 
having  the  name  or  the  initials  of  the  Christian  and  surname 
of  the  baker  legibly  marked  on  each  biscuit,  cracker,  or  loaf 
of  bread,  must,  on  conviction,  be  fined  not  more  than  twenty 
dollars. 

(Aikin's  Digest,  p.  353,  §  7;  Clay's  Digest,  p.  501,  §  8;  Feb.  18,  1854,  pp. 
73  and  74.) 

7077.  (5324)  (4073)  (1603)  (1298)  (1117)  Counterfeiting 
or  using  another's  name  on  bread. — Any  person  who  counter- 
feits the  name  or  initials  of  another  on  any  bread,  biscuit,  or 
cracker,  or  who  marks  any  bread,  biscuit,  or  cracker  with  any 
other  initials  or  name  than  his  own,  must,  on  conviction,  be 
fined  not  less  than  twenty  nor  more  than  fifty  dollars. 

(Aikin's  Digest,  p.  353,  §  8;  Clay's  Digest,  p.  501,  §  9.) 

7078.  (5325)  (4074)  (4221)  (3633)  (91)  Adulterating:  sugar 
and  other  articles  of  food. — Any  merchant,  grocer,  or  other 
person  who  mixes  any  foreign  matter  or  substance  with  sugar, 
syrup,  or  molasses,  lard  or  butter,  or  other  article  of  food,  so 
as  to  deteriorate  or  change  the  quality  thereof,  or  sells,  or  offers 
or  exposes  for  sale,  such  adulterated  sugar,  syrup,  or  molasses, 
lard  or  butter,  or  other  article  of  food,  or  who  suffers  his 
servant,  agent,  apprentice,  or  other  person  for  him,  so  to  adul- 
terate, or  sell,  offer,  or  expose  for  sale,  such  adulterated  sugar. 
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syrup,  or  molasses,  lard  or  butter,  or  other  article  of  food,  must, 
on  conviction,  be  fined  not  less  than  fifty  nor  more  than  five 
hundred  dollars,  and  may  also  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county  for  not  more 
than  six  months. 

(Aikin's  Digest,  p.  112,  §  §  70,  71;  Clay's  Digest,  p.  435,  §  22;  Feb.  28, 
1887,  p.  150;  Mar.  6,  1875,  p.  182.) 

7079.  (5326)  Manufacturing  or  selling  oleomargarine.— 
Any  person  who  renders  and  manufactures,  sells,  offers  for 
sale,  exposes  for  sale,  or  has  in  his  possession  with  intent 
to  sell  or  serve  to  persons,  guests,  boarders,  or  inmates,  in 
any  hotel,  eating-house,  restaurant,  dining-car,  boarding- 
house,  public  or  private  hospital,  school,  or  penal  institution, 
any  article,  product,  or  compound,  made  wholly  or  partly  of 
any  fat,  oil,  oleaginous  substance,  or  compound  thereof,  not 
produced  directly  and  at  the  time  of  manufacture  from  un- 
adulterated milk,  or  cream  from  the  same,  which  shall  be  in 
imitation  of  yellow  butter  produced  from  pure,  unadulterated 
milk,  or  cream  from  the  same,  must,  on  conviction,  be  fined 
not  less  than  twenty  nor  more  than  one  hundred  dollars;  but 
this  section  shall  not  be  so  construed  as  to  prohibit  the  manu- 
facture or  sale  of  oleomargarine  in  such  manner  as  will  advise 
the  consumer  of  its  real  character,  free  from  coloration  or 
ingredients  that  cause  it  to  look  like  butter,  by  having  it 
stamped  with  its  true  name. 

(Feb.  18,  1895,  p.  777.)  Statute  construed  and  sustained  as  a  valid  exer- 
cise of  the  police  power. — Cook's  case,  110  Ala.  40  (20  So.  360).  < 

7080.  (5327)  (4075)  (4222)  (3634)  (92)  Adulterating  liquors 
and  selling  same. — Any  manufacturer,  brewer,  distiller,  gro- 
cer, tavern-keeper,  retailer  of  spirituous,  vinous,  or  malt 
liquors,  or  wholesale  dealer  of  spirituous,  vinous,  malt  liquors, 
or  any  other  person  who  makes,  distills,  sells,  or  offers  to  sell, 
or  exposes  for  sale,  or  permits  his  servant,  apprentice,  clerk, 
or  agent,  or  other  person  for  him,  to  sell,  offer,  or  expose  for 
sale,  any  such  liquors  which  have  been  adulterated  by  the 
mixture  or  addition  of  any  poisonous,  unwholesome  sub- 
stances1, or  which  are  composed  or  compounded,  in  whole  or* 
in  part,  of  any  drug  or  oil,  must,  on  conviction,  be  fined  not 
less  than  two  hundred  and  fifty  and  not  more  than  one  thou- 
sand dollars. 

(Aikin's  Digest,  p.  353,  §  6;  Clay's  Digest,  p.  501,  §  7;  Feb.  17,  1885,  p. 
139.) 

7081.  (532S)  Adulterating  candies  and  selling  same;  special 
charge. — Any  person,  firm,  or  corporation  that  shall  manu- 
facture, or  knowingly  sell  or  give  away,  or  keep  for  gale,  any 
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candies,  confections  of  any  kind  adulterated  by  the  admixture 
of  terra  alba,  barytes,  talc,  or  other  earthy  or  mineral  sub- 
stance, or  any  poisonous  colors,  flavors,  or  extracts,  or  other 
ingredients  injurious  to  health,  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  may  be  punished  by  a 
fine  of  not  less  than  fifty  dollars  and  not  more  than  five  hun- 
dred dollars,  and  may  be  imprisoned  in  the  county  jail,  or 
sentenced  to  hard  labor  for  the  county,  for  a  period  not  ex- 
ceeding six  months,  at  the  discretion  of  the  court.  This  section 
shall  be  given  in  charge  to  the  grand  jury. 

(Feb.  16,  1897,  p.  1179.) 

(w.o.0.)  7082.  Adulterating  soda  water,  etc. — Any  person,  firm,  or 
corporation  that  shall  manufacture,  or  knowingly  sell  or  give 
away,  or  keep  for  sale  any  soda  water  or  other  soft  drink  or 
beverage  sweetened  or  colored  with  any  syrups  or  coloring 
matter  made  from  any  coal  tar  preparation  or  other  mineral 
substance,  or  sweetened  with  any  other  than  pure  fruit  syrups 
or  pure  cane  or  beet  sugar,  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  may  be  punished  by  a  fine  of 
not  less  than  ten  nor  more  than  two  hundred  dollars. 


AKTIOLE  3. 
Live  Stock  Sanitaby  Boabd.    7083. 

Mar.  i2,  7083.  Violations  of  health  and  quarantine  laws  of  live  stock, 
J2Jii^  penalty  for.— Any  person,  firm,  or  corporation  who  shall  drive, 
.•,andu  carry,  or  transport,  or  cause  to  be  driven,  carried,  or  trans- 
ported, any  live  stock  in  violation  of  the  quarantine  laws  of 
this  state,  or  in  violation  of  the  orders  or  directions  of  the  state 
live  stock  sanitary  board,  or  of  the  state  veterinarian  or  his 
assistants;  or  who  brings,  or  causes  to  be  brought  into  this 
state  any  live  stock  without  being  accompanied  by  a  health 
certificate  for  the  live  stock  so  brought  into  the  state,  as 
provided  by  law;  or  who  fails  and  refuses,  without  just  cause 
and  legal  excuse,  to  cleanse  and  disinfect  any  infested  or  in- 
fected place  in  which  live  stock  are  kept,  when  directed  or 
requested  by  the  state  live  stock  board,  the  state  veterinarian 
or  assistants  so  to  do;  or  who  resists  or  interferes  with  such 
board,  state  veterinarian  or  assistants,  or  state  live  stock  in- 
spector in  the  execution  of  his  or  their  duties,  or  on  account 
of  the  execution  of  his  or  their  duties;  or  who  otherwise  vio- 
lates any  of  the  quarantine  laws  of  this  state  for  live  stock, 
or  who  fails  or  refuses  without  just  cause  or  legal  excuse 
to  perform  any  of  the  duties  required  of  him  by  such  laws; 
or  who  impedes  or  prevents,  or  attempts  to  so  impede  or  pre- 
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vent  the  execution  of  such  laws,  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction,  shall  be  punished  by  a  fine  of 
not  less  than  fifty  dollars  nor  more  than  five  hundred  dollars, 
or  by  imprisonment  for  not  less  than  one  month  nor  more  than 
six  months. 
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Section. 
7064.  Murder;  different  degrees  of. 
7086.  8ame;  killing  in  duel;  degree. 
7086.  Same;    killing  in  sudden  ren 


Section. 

7087.  Same;  degree  to  be  found  by 
jury. 

7088.  Same;  punishment, 
counter  with   concealed         7089.  Same;  punishment  when  corn- 
weapon.                                     |  mitted  by  convict. 


7084.  (4854)  (3725)  (4295)  (3653)  (111)  Murder;  different 
degrees  of. — Every  homicide,  perpetrated  by  poison,  lying  in 
wait,  or  any  other  kind  of  willfnl,  deliberate,  malicious,  and 
premeditated  killing;  or  committed  in  the  perpetration  of,  or 
the  attempt  to  perpetrate,  any  arson,  rape,  robbery,  or  bur- 
glary, or  perpetrated  from  a  premeditated  design  unlawfully 
and  maliciously  to  effect  the  death  of  any  human  being  other 

3&-AO-VOL.  Ill 
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than  him  who  is  killed;  or  penetrated  by  any  act  greatly 
dangerous  to  the  lives  of  others,  and  evidencing  a  depraved 
mind  regardless  of  human  life,  although  without  any  precon- 
ceived purpose  to  deprive  any  particular  person  of  life,  is 
murder  in  the  fiitet  degree;  and  every  other  homicide,  com- 
mitted Tinder  such  circumstances  as  would  have  constituted 
murder  at  common  law,  is  murder  in  the  second  degree. 
(Forms  76,  77  [63].) 

(Clay's  Digest,  pp.  412-414,  §  §  1  and  2.)    Felonious  homicide  generally; 
its  different  degrees  stated. — Mitchell's  case,  60  Ala.  26;  Fields 's  ease,  52  Alt. 
348;  Myers's  case,  62  Ala.  599;  Ex  parte  Brown,  65  Ala.  446.    Statute  has 
classified,  but  not  reduced  offense  of  common-law  murder. — Mitchell's  case, 
60  Ala.  26;  Brown's  case,  109  Ala.  70  (20  So.  103);  Judge's  case,  58  Ala. 
406;  Ex  parte  Nettles,  lb.  268;  McManus's  case,  36  Ala.  285;  Fields  fs  case, 
52  Ala.  348;  Arp's  case,  97  Ala.  5  (12  So.  301).    That  deceased  was  attempt- 
ing to  take  a  mule  by  force  from  the  defendant  will  not  justify  defendant  in 
killing  him.— Fuller  v.  State,  115  Ala.  61  (22  So.  491).    Several  defendants,  no 
inherent  right  to  joint  trial. — Wilkins  v.   State,   112   Ala.  55    (21   So.  56). 
Defendant  in  his  own  behalf  cannot  testify  as  to  his  motives  in  killing,  but 
he  may  be  cross-questioned  as  to  such  motives. — Linnehan  v.  State,  120  Ala. 
293  (25  So.  6).    An  assault  which  may  be  resisted  to  the  taking  of  life  must 
be  of  a  character  likely  to  produce  death  or  grievous  bodily  harm. — Evans 
v.  State,  120  Ala.  269  (25  So.  175);  Jackson  v.  State,  94  Ala.  85  (10  So.  509). 
Statements  or  declarations  by  defendant  to  show  animus  toward  deceased.— 
£innehan  v.  State,  113  Ala.  70  (21  So.  497).    What  not  unwarranted  separa- 
tion of  jury. — Nabors  v.  State,  120  Ala.  323   (25  So.  529).    One  who  arms 
himself  with  a  deadly  weapon  to  commit  a  wrongful  act  with  intent  to  take 
life  of  another  if  necessary  to  save  his  own  is  guilty  of  murder. — Dabney  v. 
State,   113  Ala.   38    (21   So.   211).    Conviction   of  murder  in   second  degree 
acquittal  of  murder  in  first  degree  for  same  act. — Burton  v.  State,  115  Ala. 
1    (22   So.   585).    Effect    of   defendant   voluntarily   surrendering   himself  to 
officer. — Cobb  v.  State,  115  Ala.  18  (22  So.  506).    Pendency  of  former  indict- 
ment not  good  in  abatement. — Bell  v.  State,  115  Ala.  25  (22  So.  526).    Con- 
sent of  defendant  to  be  tried  after  arraignment. — Sudduth  v.  State,  124  Ala. 
32  (27  So.  487).    Severance,  when  right  must  be  claimed. — Miller  v.  State, 
130  Ala.   1   (30  So.  379).    Can  defendant  waive  special  venire f — Bankhead 
v.  State,  124  Ala.  14  (26  So.  979).    Continuance  in  discretion  of  court. — Kil- 
gore    v.    State,    124    Ala.    24     (27    So.    4);    Winter    v.    State,    123    Ala. 
1     (26     So.     949).        Evidence     examined     and     held     to     show     that    the 
defendant     was     the  aggressor     and     could      not     set     up     self-defense.— 
Burton  v.  State,  141  Ala.  32  (37  So.  435);  Gilmore  v.  State,  141  Ala.  SI  (37 
So.  359).    Former  conviction  for  lower  degree  to  be  an  acquittal  of  higher 
degree  must  be  specially  pleaded. — Linnehan  v.  State,  116  Ala.  471   (22  So. 
662).    Presence  of  defendant  not  necessary  at  time  and  place  of  drawing 
special  venire. — Hurd  v.  State,  116  Ala.  440  (22  So.  993);  Frazier  v.  8tate. 
116  Ala.  442  (23  So.  134).    A  gunshot  wound  through  the  lungs  is  a  dan- 
gerous wound.— Daughdrill  v.  State,  113  Ala.   7   (21  So.  378).    Identifying 
deceased  where  body  was  found  in  river. — Hunt  v.  State,  135  Ala.  1  (33  So.  329). 
Killing   overseer   of  public    road;    conspiracy    between    defendant   and   his 
brother. — Sanders  v.  State,  134  Ala.  74  (32  So.  654).    Defendant  cannot  excul- 
pate  himself  by   subsequent  acts  or  declarations. — Ferguson   v.   State,   134 
Ala.  63  (32  So.  760).    Defendant  declining  to  testify  no  improper  inference.— 
Thomas  v.  State,  139  Ala.  80  (36  So.  734).    Demand  for  severance,  when  too 
late.— Austin  v.  State,  139  Ala.  14  (35  So.  879);  Givens  v.  State,  109  Ala. 
39  (19  So.  974);  Hudson  v.  State,  137  Ala.  60  (34  So.  854).    Agreement  be- 
tween counsel  not  binding  upon  jury. — Durrett  v.  State,  133  Ala.  119  (32  8o. 
234).    Defendant    as   witness    for    himself,    cross-examination    of. — Smith    v. 
State,  137  Ala.  22  (34  So.  396).    Imminent  peril  to  life  or  limb. — Kennedy  v. 
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State,  140  Ala.  1  (37  So.  90).  Erroneous  treatment  of  a  dangerous  wound 
affords  the  defendant  no  protection. — Daughdrill  v.  State,  113  Ala.  7  (21 
So.  378).  Formed  design  is  not  the  equivalent  of  a  willfull,  deliberate  and 
premeditated  killing.— Wilson  v.  State,  128  Ala.  17  (29  So.  569).  A  formed 
design  unlawfully  to  do  mischief  or  injury  to  another  is  malice. — Stoball  v. 
State,  116  Ala.  454  (23  So.  162).  Formed  design  not  equivalent  of  delibera- 
tion.— Martin  v.  State,  119  Ala.  1  (25  So.  255).  A  design  or  intention  to 
take  life  always  a  question  for  the  jury. — Dennis  v.  State,  112  Ala.  64  (20 
So.  925);  Hornsby  v.  State,  94  Ala.  55  (10  So.  5?2).  Formed  design,  dura- 
tion of.— Bondurant  v.  State,  125  Ala.  31  (27  So.  775).  Accidental  killing. — 
Barnes  v.  State,  134  Ala.  36  (32  So.  670).  Means  by  which  killing  was  per- 
petrated.—Eatman  v.  State,  139  Ala.  67  (36  So.  16).  Indictment  charging 
death  produced  by  knife,  evidence  of  instrument  of  like  kind  sufficient. — 
Jones  v.  State,  137  Ala.  12  (34  So.  681).  Killing  by  poisoning. — Brunson  v. 
8tate,  124  Ala.  37  (27  So.  410).  Death  produced  by  choking  and  cramming 
a  handkerchief  in  mouth.— Vaughn  v.  State,  130  Ala.  18  (30  So.  669).  Killing 
white  man  by  a  gunshot  fired  recklessly  into  crowd  of  negroes. — Bailey  v. 
State,  133  Ala.  155  (32  So.  57).  Death  by  administering  morphine  as  poison, — 
Scott  v.  State,  141  Ala.  1  (37  So.  357).  Allegation  that  killing  was  by  means 
unknown  to  the  grand  jury.— Newell  v.  State,  115  Ala.  54  (22  So.  572). 
Infanticide,  sufficiency  of  indictment  and  proof;  death  of  infant  caused  by 
beating  mother. — Clarke  v.  State,  117  Ala.  1  (23  So.  671).  Averment  and 
proof  that  weapon  which  caused  death  was  unknown. — Terry  v.  State,  120 
Ala.  286  (25  So.  176).  Killing  by  unlawfully  pointing  a  loaded  pistol. — 
Barnes  v.  State,  134  Ala.  36  (32  So.  670).  Death  caused  by  obstruction 
placed  on  railroad  track. — Presley  v.  State,  59  Ala.  98.  Killing  by  racing 
horses  along  public  highway. — Thompson  v.  State,  131  Ala.  18  (31  So.  725). 
Elements  of  murder  defined.— Kilgore  v.  State,  124  Ala.  24  (27  So.  4).  Mur- 
der in  first  degree  must  be  willful,  deliberate,  malicious,  and  premeditated, 
and  these  essential  constituents  must  concur  and  coexist. — Brown's  case, 
109  Ala.  70  (20  So.  103);  Mitchell's  case,  60  Ala.  26;  Lang's  case, '84  Ala, 
1  (4  So.  193);  Ex  parte  Sloane,  95  Ala.  22  (11  So.  114);  Ezell's  case,  102  Ala. 

101  (15  So.  810);  Smith's  case,  68  Ala.  424;  Ex  parte  Brown,  65  Ala.  446; 
Holley's  case,  75  Ala,  14.  Words  "willful,  deliberate,  malicious  and  pre- 
meditated" grouped  under  the  phrase  "formed  design." — Mitchell's  case,  60 
Ala.  26.  But  this  definition  has  been  criticised  and  qualified. — Hornsby 's  case, 
94  Ala. 55  (10  So.  522);  Domingus 's case,  94  Ala.  9  (11  So.  190);  Miller's  case, 
107  Ala.  40  (19  So.  37) ;  Burton's  case,  lb.  108  (18  So.  284) ;  Amos's  case,  83  Ala. 
1  (3  So.  749);  Floyd's  case,  82  Ala.  16  (2  So.  683).  Deliberate  and  premedi- 
tated defined.— Dunn  v.  State,  143  Ala.  67  (39  So.  147).  "Deliberation"  and 
"premeditation"  means  that  the  slayer  intends  before  the  blow  is  deliv- 
ered that  he  will  strike,  and  that  death  will  be  the  result. — Daughdrill  v. 
8tate,  113  Ala.  7  (21  So.  378).  A  single  instant  or  a  moment  may  be  suffi- 
cient for  deliberation  or  premeditation. — Daughdrill  v.  State,  113  Ala.  7  (21 
8t  378);  Mitchell  v.  State,  60  Ala.  26;  Cleveland  v.  State,  86  Ala.  1  (5  So. 
426).  Deliberation  and  premeditation  not  elements  of  murder  in  the  second 
degree.— Golson  v.  State,  124  Ala.  8  (26  So.  975).  Premeditation  defined.— 
Webb  v.  State,  135  Ala.  36  (33  So.  487).  Premeditation  and  deliberation 
defined.— Daughdrill 's  case,  113  Ala.  7  (21  So.  378);  Cleveland's  case,  86 
Ala.  1  (5  So.  426);  Lang's  case,  84  Ala.  1  (4  So.  193);  Mitchell's  case,  60 
Ala.  26;  Brown's  case,  65  Ala.  446.  Convict  killing  guard. — Stone  v.  State, 
137  Ala.  1  (34  So.  629).  Willful  defined.— Mitchell's  case,  60  Ala.  26;  Lang's 
case,  84  Ala,  1  (4  So.  193).  Murder  not  always  willful,  nor5  is  every  willful 
killing  murder. — Bob's  case,  29  Ala.  20.  Malice  defined. — Mitchell's  case,  60 
Ala.  26;  Holley's  case,  75  Ala.  14;  Hadley's  case,  55  Ala.  31;  Cribbs's  case, 
86  Ala.  613  (6  So.  109);  Lang's  case,  84  Ala.  1  (4  So.  193);  Boulden's  case, 

102  Ala.  78  (15  So.  341).  Distinguishes  murder  from  every  other  form  of 
homicide.- -Jackson's  case,  74  Ala.  26;  Boberts's  case,  68  Ala.  156;  De 
Annan's  case,  77  Ala.  10;  Smith's  case,  83  Ala.  26  (3  So.  551).  Every 
unexplained  homicide  is  presumptively  felonious. — Hadley's  case,  55  Ala.  31; 
Clements 's  case,  50  Ala.  117;  Perry's  case,  94  Ala.  25  (10  So.  650).    Malice 
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presumed  from  use  of  deadly  weapon,  unless  the  evidence  which  proves  the 
killing  rebuts  the  presumption. — Hornsby's  case,  94  Ala.  55  (10  So.  522); 
Compton's  case,  110  Ala.  24  (20  So.  119);  Robinson's  case,  108  Ala.  14  (18  So. 
732);  Miller's  case,  107  Ala.  40  (19  So.  37);  Gibson's  case,  89  Ala.  121  (8 
So.  98);  Warrick's  case,  73  Ala.  57;  Sylvester's  case,  71  Ala.  17;  s.c,  72  Ala. 
201;  Do  Annan's  case,  lb.  351;  Commander's  case,  60  Ala.  1;  Hadley's  case, 
55  Ala.  31;  Eiland's  case,  52  Ala.  322;  Roberts's  case,  68  Ala.  156;  Grant's 
case,  62  Ala.  233;  Williams's  case,  77  Ala.  53;  Wilkins's  case,  98  Ala.  1 
(13  So.  312);  Mitchell  v.  State,  129  Ala.  23  (30  So.  348);  Harkness  v.  State, 
129  Ala.  71  (30  So.  73).  If  facts  and  circumstances  attending  the  killing 
are  in  evidence,  the  inference  of  malice  must  be  drawn  from  whole  evidence, 
and  by  the  jury. — Eiland's  case,  52  Ala.  322;  Hornsby's  case,  94  Ala.  55  (10 
So.  522).  Deadly  weapon  defined. — Sylvester's  case,  72  Ala.  201.  Generally 
to  be  determined  by  court. — lb.  But  see  Thomas's  case,  103  Ala.  18  (16  So. 
4).  See,  also,  McEee's  case,  82  Ala.  32  (2  So.  451);  Dolan's  case,  81  Ala. 
11  (1  So.  707);  McDaniel's  case,  76  Ala.  1;  Webb's  case,  100  Ala.  47  (14  So. 
865);  Ex  parte  Nettles,  58  Ala.  268.  An  oak  stick  may  be  a  deadly  weapon; 
one  may  be  guilty  of  homicide  by  a  blow  not  of  itself  mortal  which  acceler- 
ates death.— Winter  v.  State,  123  Ala.  1  (26  So.  949).  Homicides  which 
are  murder;  by  poison  and  lying  in  wait. — Mitchell's  case,  60  Ala.  26.  See, 
also,  Johnson's  case,  17  Ala.  618.  Killing  in  attempting  felonies  named  is 
murder  in  first  degree  regardless  of  malice  or  specific  intent  to  kill. — Kilgore's 
case,  74  Ala.  1;  Fields 's  case,  52  Ala.  348.  Killing  one  person  by  blow  aimed 
at  another. — Bob's  case,  29  Ala.  20;  Tid well's  case,  70  Ala.  33;  Clarke's  case, 
78  Ala.  474;  Murphy's  case,  108  Ala.  10  (18  So.  557).  Killing  innocent 
person  under  duress. — Arp's  case,  97  Ala.  5  (12  So.  301).  Homicide  per- 
petrated by  act  greatly  dangerous  to  the  lives  of  others. — Mitchell's  case,  60 
Ala.  26.  As  to  throw  cars  from  track. — lb.;  Presley's  case,  59  Ala.  98.  And 
to  fire  pistol  at  night  through  window  of  lighted  room. — Washington's  case, 
60  Ala.  10.  Killing  to  prevent  mere  trespass  to  person  or  property. — Jones's 
case,  76  Ala.  8;  Harrison's  case,  24  Ala.  67;  Simpson's  case,  59  Ala.  1; 
Carroll's  case,  23  Ala.  28;  Oliver's  case,  17  Ala.  587;  Noles's  case,  26  Ala. 
31.  Killing  person  charged  with  misdemeanor  who  flees  from  arrest. — Hand 
ley's  case,  96  Ala.  48  (11  So.  322);  Williams's  case,  44  Ala.  41;  Clement's 
case,  50  Ala.  117.  Killing  one  who  interferes  to  prevent  a  felony. — Dill's 
case,  25  Ala.  15.  Unintentional  homicide  resulting  from  an  attempt  to  commit 
a  felony. — Isham's  case,  38  Ala.  213.  Where  mutual  blows  pass. — Nettles 's 
case,  58  Ala.  268.  Death  caused  by  excessive  resistance  of  an 
assault. — Judge's  case,  58  Ala.  406.  Where  two  fight  by  mutual  consent. — 
See  Brown's  case,  74  Ala.  478;  Cate's  case,  50  Ala.  166.  Killing  in  melee. — 
Smith '8  case,  88  Ala.  73  (7  So.  52).  Murder  In  second  degree  is  an  unlawful 
killing  with  malice,  but  without  deliberation  or  premeditation. — McQueen's 
case,  103  Ala.  12  (15  So.  824);  Ward's  case,  96  Ala.  100  (11  So.  217);  Ezell's 
case,  102  Ala.  101  (15  So.  810);  Fields 's  case,  52  Ala.  348.  When  committed 
without  intent  to  kill. — Nutt's  case,  63  Ala.  180.  All  common-law  murders 
not  included  in  statute. — Mitchell's  case,  60  Ala.  26.  Specific  Intention  to 
kill  not  ingredient  of  murder  in  the  second  degree. — Bailey  v.  State,  133  Ala. 
155  (32  So.  57).  Manslaughter  In  the  first  degree  is  the  result  of  passion, 
suddenly  engendered  by  present  provocation  which,  in  no  case,  must  be 
less  than  an  assault. — Mitchell's  case,  60  Ala.  26;  Cates's  case,  50  Ala.  166; 
McNeezer's  case,  63  Ala.  169.  There  must  be  an  intention  tb  kill,  or  an 
act  of  violence  from  which  ordinarily  death  or  great  bodily  injury  may 
result. — Lewis 's  case,  96  Ala.  6  (11  So.  259) ;  Harrington 's  case,  83  Ala.  9  (3  So. 
425)  (qualifying  McManus's  case,  36  Ala.  285);  Williams's  case,  83  Ala.  16 
(3  So.  616);  White '8  case,  84  Ala.  421  (4  So.  598);  McManus's  case,  36  Ala. 
285;  Collier's  case,  69  Ala.  247;  Wills 's  case,  74  Ala.  21;  Brown's  case,  65 
Ala.  446.  There  must  be  criminal  intent  or  negligence  so  gross  as  to  imply 
•  it.— Hampton's  case,  45  Ala.  82;  White's  case,  84  Ala.  421  (4  So.  598). 
Death  caused  by  intentional  use  of  a  deadly  weapon,  not  in  self-defense,  can 
never  be  less  than  manslaughter  in  the  first  degree. — Collier's  'case,  69  Ala. 
247;  Ex  parte  Brown,  65  Ala.  446;  McManus's  case,  36  Ala.  285;  Mitchell's 
case,  60  Ala.  26;   Fields 's  case,  52  Ala.  348;   Oliver's  case,  17  Ala.  587.      Man 


HOMICIDE.  013 

Murder, 
•laughter  in  first  degree  by  one  engaged  in  combat. — Ex  parte  Brown,  65 
Ala.  446;  Brown's  ease,  74  Ala.  478;  Cates's  ease,  50  Ala.  156.  In  resisting 
unlawful  arrest. — Noles 's  case,  26  Ala.  31;  Brown's  case,  109  Ala.  70  (20  So. 
103).  Killing  wife  or  paramour  taken  in  the  act  of  adultery. — Hooka's  case, 
99  Ala.  166  (13  So.  767).  When  taken  in  compromising  situation. — lb.  On 
coming  for  first  time  to  knowledge  of  illicit  relations  between  deceased  and 
sister  of  defendant.— Tally's  case,  102  Ala.  25  (15  So.  722);  Robinson's  case, 
108  Ala.  14  (18  So.  732).  The  provocation  of  mere  words  can  never  reduce 
homicide  to  manslaughter. — Smith's  case,  103  Ala.  4  (15  So.  843);  Mitchell's 
ease,  60  Ala.  26;  Ex  parte  Sloane,  95  Ala.  22  (11  So.  14);  Nutt's  case,  63  Ala. 
180;  Kennedy's  case,  85  Ala.  326  (5  So.  300);  Johnson's  case,  102  Ala.  1  (16 
So.  99);  Beeee's  case,  90  Ala.  624  (8  So.  818);  Grant's  case,  62  Ala.  233; 
Judgo's  ease,  58  Ala.  406.  Words  may  be  .weighed  to  determine  whether 
the  murder  is  in  first  or  second  decree. — Compton's  case,  110  Ala.  24  (20  So. 
119);  Ex  parte  Sloane,  95  Ala.  22  (11  So.  14);  Watson's  case,  82  Ala.  10  (2 
So.  455);  Jackson '8  case,  77  Ala.  18.  An  assault  or  acts  evincing  an  intention 
to  retort  to  immediate  use  of  force  may  reduce  to  manslaughter. — Ex  parte 
Sloane,  95  Ala.  22  (11  So.  14);  Beese's  case,  90  Ala.  624  (8  So.  818);  Stewart's 
ease,  78  Ala.  436;  Kennedy's  case,  85  Ala.  326  (5  So.  300).  Statute  making 
abusive  language  justification  for  assault  has  no  application  in  homicide 
cases. — Prior '8  case,  77  Ala.  56.  Confessions  admissible  in  evidence;  killing 
in  sudden  passion.— Thayer  v.  State,  138  Ala.  39  (35  So.  406).  Confessions, 
what  necessary  to  show  voluntary. — Hunt  v.  State,  135  Ala.  1  (33  So.  329). 
Confessions,  when  shown  to  be  voluntary.  Judgme/it,  sufficiency  of  court 
sentence.— Talbert  v.  State,  140  Ala.  96  (37  So.  78).  Confessions,  when  vol- 
untary.— Stevens  v.  State,  138  Ala.  71  (35  So.  122).  Confessions  and  admis- 
sions defined  and  distinguished. — Shelton  v.  State,  144  Ala.  106  (42  So.  30). 
Proximity  of  defendant  near  scene  of  crime. — Rose'  v.  State,  144  Ala.  114 
(42  So.  21).  Flight,  evidence  not  admissible  to  rebut. — Sherrill  v.  State, 
138  Ala.  3  (35  So.  129).  Flight  of  third  party  inadmissible.— Goodlett  v. 
State,  136  Ala.  39  (33  So.  892).  Flight,  inference  to  be  drawn  from.— Mitch- 
ell v.  State,  133  Ala.  65  (32  So.  132).  Flight  as  a  circumstance  of  guilt. — 
Mitchell  v.  State,  129  Ala.  23  (30  So.  348).  Expert  evidence  as  to  how  long 
deceased  had  been  dead  when  found. — White  v.  State,  136  Ala.  58  (34  So. 
177).  Conspiracy,  liability  of  each  for  act  of  the  other. — Martin  v.  State, 
136  Ala.  32  (34  So.  205).  One  who  contributes  to  homicide  by  words,  acts, 
or  deeds,  or  who  incites  or  encourages  it,  is  guilty. — Ferguson  v.  State,  184 
Ala.  63  (32  So.  760).  A  conspiracy  between  father  and  son. — Ferguson  v. 
State,  134  Ala.  63  (32  So.  760).  Conspiracy  of  husband  and  wife  to  kill 
deceased,  letters  written  by  wife  to  deceased  as  evidence. — Williams  v.  State, 
130  Ala.  107  (30  So.  484).  Conspiracy,  proof  of. — Stevens  v.  State,  133  Ala. 
28  (32  So.  270).  Accomplice,  aiding  and  abetting  in  homicide. — Thomas  v. 
State,  130  Ala.  62  (30  So.  391).  Encouraging  or  abetting  a  homicide  equally 
guilty  with  perpetrator.— Thomas  v.  State,  130  Ala.  62  (30  So.  391) ;  Caddell 
v.  State,  129  Ala.  57  (30  So.  76);  Jolly  v.  State,  94  Ala.  19  (10  So.  606);  Amos 
v.  State,  83  Ala.  1  (3  So.  749).  Conspiracy,  admissibility  of  evidence  to 
establish. — Caddell  v.  State,  129  Ala.  57  (30  So.  76).  Aiding  or  abetting  in 
the  killing.— Nicholson  v.  State,  117  Ala.  32  (23  So.  792).  Evidence  that 
defendant  and  a  third  person  acted  in  concert  in  killing. — Titus  v.  State,  117 
Ala.  16  (23  So.  77).  Burden  of  proof,  does  it  ever  shift  to  defendant  except 
as  to  special  defenses.— Adams  v.  State,  133  Ala.  166  (31  So.  851);  Smith 
v.  State,  68  Ala.  430.  Burden  of  proof  on  defendant  to  show  necessity  to 
take  life  and  that  he  was  free  from  fault  in  bringing  on  the  difficulty. — 
Linnehan  v.  State,  113  Ala.  70  (21  So.  497).  Burden  of  proof  on  defendant 
to  show  he  could  not  retreat;  danger  to  justify  homicide  must  be  real  or 
must  reasonably  appear  so.— Pugh  v.  State,  132  Ala.  1  (31  So.  727).  Burden 
of  proof  as  to  special  defenses,  such  as  insanity,  may  be  placed  upon  the 
defendant  by  statute.— Martin  v.  State,  119  Ala.  1  (25  So.  255),  Coleman,  J., 
dissenting;  Henson  v.  State,  112  Ala.  41  (21  So.  79).  Cooling  time  is  a 
question  of  law  for  the  court  and  not  of  fact  for  the  jury. — Bagland  v.  State, 
125  Ala.  12  (27  So.  983).  Cooling  time  question  for  court;  defendant  enter- 
ing contest  dangerously  armed.— Jarvis  v.  State,  138  Ala.  17  (34  So.  1025). 
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Cooling  time.— Stillwell's  case,  107  Ala.  16  (19  So.  322)  (said  here  to  be 
question  for  court);  Hooka's  case,  99  Ala.  166  (13  So.  767)  (said  here  to  be 
question  for  jury);  McNeill's  case,  102  Ala.  121  (15  So.  352);  Felix's  ease, 
18  Ala.  720;  Kennedy's  case,  85  Ala.  326  (5  So.  300);  Reiser  v.  Smith,  71 
Ala.  481.  Former  difficulty,  evidence  of. — Jimmerson  v.  State,  133  Ala.  18 
(32  So.  141).  Declarations  of  deceased  as  to  difference  with  third  person  not 
admissible;  motive  as  to  third  person  inadmissible.  Alibi,  good  faith  of.— 
Tatum  v.  State,  131  Ala.  32  (31  So.  369).  Particulars  of  former  difficulty 
brought  out  by  one  party  allows  other  party  to  bring  out  all — Sanders  v. 
State,  131  Ala.  1  (31  So.  564).  Evidence  of  prior  difficulty  on  day  before 
killing.— Plant  v.  State,  140  Ala.  52  (37  So.  159).  Motive  of  third  person  not 
admissible. — Walker  v.  State,  139  Ala.  56  (35  So.  1011).  Motive  need  not 
be  proven.— Branson  v.  State,  124  Ala.  37  (27  So.  410).  Husband  and  para- 
mour killing  wife.— Caddell  v.  State,' 136  Ala.  9  (34  So.  191).  Motive,  for 
killing  wife,  improper  relations  with  paramour. — Caddell  v.  State,  136  Ala.  9 
(34  So.  191).  Malice,  pretence  or  aforethought  imply  either  unlawful  or 
intentional  killing. — Brown  v.  State,  109  Ala.  70  (20  So.  103).  A  homicide 
done  in  the  heat  of  passion  may  be  done  maliciously. — Martin  v.  State,  119 
Ala.  1  (25  So.  255).  Malice  defined  as  a  "formed  design  to  take  the  life  of 
deceased  unlawfully  and  without  provocation." — Stoball  v.  State,  116  Ala. 
454  (23  So.  162).  Malice  and  passion  not  necessarily  inconsistent. — Gilmore 
v.  State,  126  Ala.  20  (28  So.  595).  Malice,  presumption  of  from  use  of  deadly 
weapon. — Kennedy  v.  State,  140  Ala.  1  (37  So.  90).  Former  difficulty,  HI 
will,  motive,  etc.,  as  ptoof  of  malice;  but  not  the  particulars.— Stitt's  case, 
91  Ala.  10  (8  So.  669);  Garrett's  case,  76  Ala.  18;  Butledge's  case,  88  Ala.  85 
(7  So.  335);  Stewart's  case,  78  Ala.  436;  Clarke's  case,  lb.  474;  MeAnaHy's 
case,  74  Ala.  9;  Marler's  case,  68  Ala.  580;  Gray's  case,  63  Ala.  66;  Hudson's 
case,  61  Ala.  333;  Faire's  case,  58  Ala.  74;  Commander's  case,  60  Ala.  1; 
Noles's  case,  26  Ala.  31;  Ingram's  case,  39  Ala.  247.  Failure  to  prove  motive 
is  not  a  circumstance  in  favor  of  accused. — Cross's  case,  68  Ala.  476;  Hornsby's 
ease,  94  Ala.  55;  Clifton's  case,  73  Ala.  473.  State  may  prove  motive,  but 
not  required. — Clifton's  case,  supra.  As  to  what  facts  admissible  as  tending 
to  prove  motive. — Flanagan's  case,  46  Ala.  703;  Robinson's  case,  108  Ala. 
*  14  (18  So.  732);  Ex  parte  Nettles,  58  Ala.  268;  Childs's  case,  55  Ala.  25; 

Commander's  case,  60  Ala.  1;  Noles's  case,  26  Ala.  31;  Hall's  case,  40  Ala. 
698;  Kelsoe's  case,  47  Ala.  573;  Baalam's  case,  17  Ala.  451;  Phillips's  case, 
68  Ala.  469;  Garrett's  case,  76  Ala.  18.  What  not  admissible  for  prisoner 
as  showing  motive.— Forney's  case,  98.  Ala.  19  (13  So.  540);  Hadley's  case, 
55  Ala.  31;  Dupree's  case,  33  Ala.  380.  Motive  to  get  rid  of  a  witness.— 
Hodge '8  case,  97  Ala.  37  (12  So.  164);  Marler's  case,  67  Ala.  55;  s.c,  68  Ala. 
580.  Intimacy  of  defendant  with  wife  of  deceased. — Pate's  case,  94  Ala.  14 
(10  So.  665).  Intimacy  of  husband  with  other  woman  when  charged  with 
murder  of  his  wife. — Johnson's  case,  94  Ala.  35  (10  So.  667).  And  his  con- 
templated marriage  with  another  woman. — Hawes's  case,  88  Ala.  37  (7  So. 
302).  That  there  was  an  indictment  against  accused  for  burglary  of  house 
of  the  deceased. — Carden's  case,  84  Ala.  417  (4  So.  823).  That  accused  was 
discharged  by  partnership  of  which  deceased  was  member. — Morrison's  case, 
84  Ala.  405  (4  So.  402).  Manslaughter  In  second  degree  is  where  death  is 
unintentionally  caused  by  an  unlawful  act  (not  feloniously),  or  by  a  lawful 
act  done  in  unlawful  manner. — Johnson's  case,  94  Ala.  35  (10  So.  667); 
Williams's  case,  83  Ala.  16  (3  So.  616);  Harrington's  case,  83  Ala.  9  (3  So. 
425);  Fitzgerald's  case,  112  Ala.  34  (20  So.  966);  Sanders's  case, 
105  Ala.  4  (16  So.  93);  Jenkins's  case,  82  Ala.  25  (2  So.  150). 
Justifiable  homicide  by  an  officer  when  resisted  in  making  an  ar- 
rest.— Clements '8  case,  50  Ala.  117.  Killing  a  felon  who  resists  or 
flees  from  arrest. — Williams's  case,  44  Ala.  41.  Killing  to  prevent 
forcible  and  atrocious  felonies. — Crawford's  case,  112  Ala.  1  (21  So.  214); 
Storey '8  case,  71  Ala.  329;  Oliver's  case,  17  Ala.  587;  Carroll's  case,  23  Ala. 
28;  Dill '8  case,  25  .Ala.  15.  But  the  right  to  kill  does  not  extend  to  secret 
and  fraudulent  felonies. — Storey's  case,  71  Ala.  329.  In  defense  of  relative. — 
Karr's  case,  106  Ala.  1  (17  So.  328);  Whatley's  case,  91  Ala.  168  (9  So.  236); 
Gibson's  case,   lb.  64.    Killing  innocent   person   under   duress. — Arp's  case, 
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97  Ala.  5  (12  So.  301);  Murphy's  case,  108  Ala.  10  (18  So.  557). 
Reasonably  without  fault  not  sufficient,  must  be  wholly  without 
fault.— Smith  v.  State,  142  Ala.  15  (39  So.  329).  Burden  is  upon 
state  to  show  that  defendant  was  not  free  from  fault  in  provok- 
ing the  difficulty. — Green  v.  State,  143  Ala.  2  (39  So.  362);  Naugher 
v.  State,  105  Ala.  26  (17  So.  24).  Self-defense  where  persons  fight  willingly 
on  sudden  provocation. — Newell  v.  State,  115  Ala.  54  (22  So.  572).  Where 
deceased  shot  in  back  while  fleeing  defendant  cannot  set  up  self-defense. 
Though  deceased  provoked  difficulty,  if  he  was  fleeing  at  the  time  of  fatal 
shot,  no  room  for  self-defense. — Angling  v.  State,  137  Ala.  17  (34  So.  846). 
Rules  of  self-defense  different  in  felonious  assaults  and  personal  encounter. — 
Abernathy  v.  State,  129  Ala.  85  (29  So.  844).  Bight  to  kill  in  defense  of  wife. 
— Sherrill  v.  State,  138  Ala.  3  (35  So.  129).  Defendants  who  fight  willingly 
cannot  set  up  self-defense.—- Reese  v.  State,  135  Ala.  13  (33  So.  672).  A 
charge  that  the  jury  must  find  from  the  evidence  that  the  defendant  was 
free  from  fault  in  bringing  on  the  difficulty  before  he  can  set  up  self- 
defense,  is  erroneous.— Brown  v.  State,  39  So.  719.  The  elements  of  self- 
defense  enumerated. — Jackson's  case,  77  Ala.  18;  Jackson's  case,  94  Ala. 
85  (10  So.  509);  Williams's  case,  103  Ala.  33  (15  So.  662);  Miller's  case,  107 
Ala.  40  (19  So.  37);  Wilkins's  case,  98  Ala.  1  (13  So.  312);  Springfield's  case, 
96  Ala.  81  (11  So.  250);  Lewis's  case,  51  Ala.  1;  Oliver's  case,  17  Ala.  587; 
Cleveland's  case,  86  Ala.  1  (5  So.  426);  Brown's  case,  83  Ala.' 
83  (3  So.  857);  Harrison's  case,  78  Ala.  5;  Tesney's  case,  77  Ala. 
33;  Storey's  case,  71  Ala.  329;  De  Annan's  case,  lb.  351;  Bain's 
case,  70  Ala.  4;  Ex  parte  Brown,  65  Ala.  446;  Gross's  case,  63 
Ala.  40;  Mitchell's  case,  60  Ala.  26;  Hughey's  case,  47  Ala.  97.  Self- 
defense,  freedom  from  fault  cannot  be  invoked  though  the  deceased  was  the 
aggressor  in  the  fatal  difficulty,  if  defendant  waylaid  deceased,  brought  on 
previous  difficulty  and  ha4  not  abandoned  it. — Gafford  v.  State,  122  Ala. 
54  (25  So.  10).  Prior  illicit  relations  between  deceased  and  relatives  of 
defendant  not  admissible  except  to  prove  or  rebut  self-defense. — Angling  v. 
State,  137  Ala.  17  (34  So.  846).  To  invoke  self-defense  defendant  must  be 
entirely  free  from  fault,  reasonably  so  is  not  sufficient. — Dennis  v.  State, 
118  Ala.  72  (23  So.  1002).  Defendant's  illicit  relation  with  wife  of  deceased 
takes  away  his  right  of  self-defense. — Dabney  v.  State,  113  Ala.  38  (21  So. 
211).  Where  a  defendant  renews  difficulty  which  deceased  first  provoked, 
defendant  cannot  set  up  self-defense. — Hughes  v.  State,  117  Ala.  25  (23  So. 
677).  Man's  house  is  his  castle,  but  he  cannot  kill  another  thereat  in  self- 
defense  where  he  provokes  or  brings  on  the  difficulty.— Medlock  v.  State, 
114  Ala.  6  (22  So.  112).  Lord  Chatam  said:  "The  poorest  man  in  his  cottage 
may  bid  defiance  to  all  the  forces  of  the  crown;  it  may  be  frail;  its  roof  may 
shake;  the  mind  may  blow  through  it;  the  storm  may  enter;  the  rain  may 
enter;  but  the  king  may  not;  and  all  his  forces  dare  not  cross  the  threshhold ' 
of  the  ruined  tenement."  Evidence  examined  and  held  to  show  that  the 
defendant  was  the  aggressor  and  could  not  set  up  self-defense. — Burton  v. 
State,  141  Ala.  32  (37  So.  485);  Gilmore  v.  State,  141  Ala.  51  (37  So.  359). 
Freedom  from  fault— Crawford's  case,  112  Ala.  1  ,(21  So.  214);  McQueen's 
ease,  108  Ala.  12  (15  So.  824);  Johnson's  case,  102  Ala.  1  (16  So.  99);  Holmes's 
ease,  100  Ala.  80  (14  So.  864);  Kirby's  case,  89  Ala,  63  (8  So.  110);  Parker's 
ease,  88  Ala,  4  (7  So.  98);  Lewis's  case,  lb.  11  (6  So.  755);  Baker's  case,  81 
Ala.  38  (1  So.  127);  Storey's  case,  71  Ala.  329;  Howard's  case,  110  Ala. 
92  (20  So.  365);  Miller's  case,  107  Ala.  40  (19  So.  37);  Naugher 's  case,  105 
Ala.  26  (17  So.  24);  Boulden's  case,  102  Ala.  78  (15  So.  341);  Webb's  case, 
100  Ala,  47  (14  So.  865);  Garrett's  case,  97  Ala.  18  (14  So.  327);  McDaniel's 
ease,  lb.  14  (12  So.  24);  Young's  case,  95  Ala.  4  (10  So.  913);  Davis's  case, 
92  Ala,  20  (9  So.  616);  Cotten's  case,  91  Ala.  106  (9  So.  287);  What  ley's  case, 
lb.  108  (9  So.  236);  Zaner's  case,  90  Ala.  651  (8  So.  698);  Kirby's  case,  89 
Ala,  63  (8  So.  110;  Waller's  case,  lb.  79  (8  So.  153);  Parker's  case,  88  Ala.  4  (7 
So.  98);  Rut  ledge 's  case,  lb.  85  (7  So.  335);  Williams's  case,  83  Ala.  16  (3  So. 
616);  Jordan's  case,  81  Ala.  20  (1  So.  577);  Jackson's  case,  lb.  33  (1  So.  33); 
Baker's  case,  lb.  38  (1  So.  127);  Jones's  case,  79  Ala.  23;  Henry's  case,  lb.  42; 
Prior's  ease,  77  Ala.  56;  Eiland's  case,  52  Ala.  322;  Jones's  case,  76  Xla.  8; 
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McDaniel's  case, lb.  1;  Holley's  case,  75  Ala.  14;  .Bain's  case, 70  Ala. 4;  Ex  parte 
Brown,  65  Ala.  446;  Leonard's  case,  66  Ala.  461;  Lewis's  case,  51  Ala.  1.  Es- 
treat is  a  duty  unless  retreat  would  increase  peril. — Stoball  v.  State,  116  Ala.  454 
(28  80.  162).  When  it  comes  to  a  question  whether  one  man  shall  flee  or 
another  shall  live,  the  law  decides  that  the  former  shall  flee  rather  than  that 
the  latter  shall  die.  A  charge  which  might  be  correct  in  one  case,  would 
not  be  in  another. — Stoball  v.  State,  116  Ala.  454  (23  So.  162).  To  excuse  i 
failure  to  retreat,  it  is  necessary  that  defendant's  peril  would  be  increased, 
or  that  it  reasonably  appeared  that  it  would  be  increased  by  retreat.— Bell 
v.  State,  115  Ala.  25  (22  80.  526).  Retreat.— Howard 's  case,  110  Ala.  92  (20 
So.  365);  Robinson's  case,  108  Ala.  14  (18  So.  732);  Evans's  case,  109  Alt. 
11  (19  So.  535);  Holmes's  case,  100  Ala.  80  (14  So.  864);  Watkins's  case,  89 
Ala.  82  (8  So.  134);  Boden's  case,  97  Ala.  54  (12  So.  419);  Davis's  case,  92 
Ala.  20  (9  So.  616);  Hammil's  case,  90  Ala.  577  (8  So.  380);  Poe's  case,  87 
Ala.  65  (6  So.  378);  Fallin's  case,  86  Ala.  13  (5  So.  423);  Williams's  case,  83 
Ala.  16  (3  So.  616);  Watson's  case,  82  Ala.  10  (2  So.  455);  Carter's  case,  lb. 

13  (2  So.  766);  McEee's  case,  lb.  32  (2  So.  451);  Finch's  case,  81  Ala.  41  (1 
So.  565);  Hull's  case,  79  Ala.  32;  Storey's  case,  71  Ala,  329;  Harrison's  case, 
78  Ala.  5;  Henderson's  case,  77  Ala.  77;  Eiland's  case,  52  Ala.  322;  Pienon'i 
case,  12  Ala.  149.  From  dwelling  house  or  place  of  business. — Naugber's 
case,  105  Ala.  26  (17  So.  24);  Holmes's  case,  100  Ala.  80  (14  So.  864);  Webb'i 
case,  lb.  47  (14  So.  865);  Wilkins's  case,  98  Ala.  1  (13  So.  312);  Askew 'a 
case,  94  Ala.  4  (10  So.  657);  Perry's  case,  94  Ala.  25  (10  So.  650);  Lee's  case, 
92  Ala.  15  (9  So.  407);  Martin's  case,  90  Ala.  602  (8  So.  858);  Brinkley's 
case,  89  Ala.  34  (8  So.  22);  Watkins's  case,  lb.  82  (8  So.  134);  Boberts's  case, 
68  Ala.  156;  Corey's  case,  76  Ala.  78;  Jones's  case,  lb.  8.  Where  one  is  i 
guest  in  the  house  of  another. — Crawford's  case,  112  Ala.  1  (21  So.  214). 
Bight  of  self-defense  lost  by  fault  may  be  revived  by  bona  fide  retreat.— Craw- 
ford 's  case,  112  Ala.  1  (21  So.  214);  Parker's  ease,  88  Ala.  4  (7  So.  98); 
Stillwell's  case,  107  Ala.  16  (19  So.' 322);  Bostic's  case,  94  Ala.  45  (10  80. 
602).    Betreat  when  assailed  with  deadly  weapon. — McDaniel's  case,  97  Ala. 

14  (12  So.  241);  Farias's  case,  85  Ala.  1  (4  So.  679);  Storey's  case,  71  Ala.  329. 
Impending  periL— Evans's  case,  109  Ala.  11  (19  So.  535);  Thomas's  case, 
106  Ala.  19  (17  So.  460);  Miller's  case,  107  Ala.  40  (19  So.  37);  Boden's  esse, 
97  Ala.  54  (12  Bo.  419);  Keith's  case,  lb.  32  (11  So.  914);  Springfield's  case, 
96  Ala.  81  (11  So.  250);  Kirby's  case,  89  Ala.  63  (8  So.  110);  Askew 's  case, 
94  Ala.  4  (10  So.  657);  Baker's  case,  81  Ala.  38  (1  So.  127);  Jackson's  case, 
78  Ala.  471;  Bogers's  case,  62  Ala.  170;  Harrison's  case,  24  Ala.  67  Holmes's 
case,  23  Ala.  17;  Dupree's  case,  33  Ala.  380;  Oliver's  case,  17  Ala.  587.  Bar- 
den  of  proof  as  to  self-defense. — Henson's  case,  112  Ala.  41  (21  So.  79);  s.<^ 
22  So.  127;  Miller's  case,  107  Ala.  40  (19  So.  37);  Dent's  case,  105  Ala.  14 
(17  So.  94);  Boulden's  case,  102  Ala.  78  (15  So.  341);  Holmes's  case,  100  Ala. 
80  (14  So.  864),  following  Gibson's  case,  89  Ala.  121  (8  So.  98),  which  repu- 
diates Brown '8  case,  83  Ala.  33  (3  So.  357);  Wilkins's  case,  98  Ala.  1  (13  So. 
312);  Stitt's  case,  91  Ala.  10  (8  So.  669);  Cleveland'*  case,  86  Ala.  1  (5  So. 
426);  Bogers's  case,  62  Ala.  170.  Threats  by  defendant. — Richardson  v. 
State,  133  Ala.  78  (32  So.  249).  Statements  in  the  nature  of  threats  indicat- 
ing preparation  for  crime  admissible;  evidence  as  to  tracks  of  defendant 
near  scene  of  crime;  evidence  as  to  whether  deceased  and  defendant  are 
husband  and  wife  or  are  living  in  a  state  of  adultery  inadmissible;  evidence 
of  notice  not  necessary.— Davis  v.  State,  126  Ala.  44  (28  So.  617).  State- 
ment by  defendant  threatening  to  kill  other  persons. — Plant  v.  State,  140 
Ala.  52  (37  So.  159).  Threats  made  by  accused  are  admissible. — Wilson's 
case,  110  Ala.  1  (20  So.  415);  Drake's  case,  lb.  9  (20  So.* 450);  Beaver's  case, 
103  Ala.  36  (15  So.  616);  Bedd's  case,  68  Ala.  492;  Pate's  case,  94  Ala.  14 
(10  So.  665);  Griffin's  case,  90  Ala.  596  (8  So.  670);  Wims's  case,  lb.  623  (8 
So.  566);  Long's  case,  86  Ala.  36  (5  So.  443);  Evans's  case,  62  Ala.  6;  Bains1* 
case,  88  Ala.  91  (7  So.  315);  Pulliam's  case,  lb.  1  (6  So.  839);  Poe's  ease, 
87  Ala.  65  (6  So.  378).  General  threat  to  kill  somebody. — King's  case,  89 
Ala.  146  (7  80.  750);  Jones's  case,  76  Ala.  8;  Ford's  case,  71  Ala.  385;  Myers's 
case,  62  Ala.  599.  Made  by  accomplice. — Marler's  case,  67  Ala.  55.  Made 
after  blow  resulting  in  death. — McManus's  case,  36  Ala.  285.    Mere  threats 
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.  by  deceased  to  take  life  will  not  justify  homicide. — Hughey's  case,  47  Ala. 
97;  Boberts's  case,  68  Ala.  515;  Roberts's  ease,  lb.  156;  Poe's  case,  87  Ala. 
65  (6  So.  378).  Threats  by  deceased. — Threats  not  admissible  unless  some 
phase  of  other  evidence  tends  to  show  self-defense. — Gilmore  v.  State,  141 
Ala.  51  (37  So.  359).  Threats  on  part  of  deceased  not  admissible  where 
defendant  slips  up  behind  him  and  shoots  him. — Andrews  v.  State,  134  Ala. 
47  (32  So.  665).  General  threats  of  deceased  not  mentioning  the  defendant 
not  admissible.— Henson  v.  State,  120  Ala.  316  (25  So.  23).  Evidence  of  former 
difficulty  in  which  deceased  drew  gun  and  threatened  to  kill  defendant. — 
Willingham  v.  State,  130  Ala.  35  (30  So.  429);  Harkness  v.  State,  129  Ala. 
71  (30  So.  73).  Threats  by  deceased,  when  not  admissible. — Harbour  v.  State, 
140  Ala.  103  (37  So.  330).  Threats  and  demonstrations  by  deceased. — Ken- 
nedy v.  State,  140  Ala.  1  (37  So.  90).  Threats  by  deceased,  evidence  of; 
declarations  by  deceased,  when  not  admissible. — Wilson  v.  State,  140  Ala.  43 
(37  So.  93).  Communicated  threats  by  deceased,  admissible  as  tending  to 
show  that  accused  had  reason  to  apprehend  danger  to  life  or  limb. — Pritchett's 
case,  22  Ala.  39;  Dupree's  case,  33  Ala.  380;  Powell's  case,  52  Ala.  1;  Myers's 
case,  62  Ala.  599;  De  Annan's  case,  71  Ala.  351.  General  threat  by  de- 
ceased not  admissible  for  defendant. — King's  case,  89  Ala.  146  (7  So.  750). 
Evidence  of  threats  inadmissible  unless  there  be  evidence  of  some  act  or 
demonstration  by  deceased  at  the  time  of  killing  indicating  intention  to 
carry  out  threats. — Hughey's  case,  47  Ala.  97;  Green's  case,  69  Ala.  6;  Payne's 
case,  60  Ala.  80.  Uncommunicated  threats  by  deceased,  as  a  general  rule, 
inadmissible,  unless  part  of  res  gestae. — Burns 's  case,  49  Ala.  370.  Nor  are 
they  admissible  for  defense  when  the  homicide  is  proved  by  direct  evidence. — 
Bogers's  case,  62  Ala.  170.  Sometimes  admissible  in  cases  of  doubt  as  tending 
to  show  the  animus  of  the  deceased,  and  to  ascertain  who  was  the  aggressor. — 
Green's  case,  69  Ala.  6;  Boberts's  case,  68  Ala.  156;  Burns 's  case,  49  Ala. 
370;  Carroll's  case,  23  Ala.  28;  Powell's  case,  19  Ala.  577.  Also  admissible  to 
corroborate  evidence  of  communicated  threats. — Boberts's  case,  68  Ala.  156. 
When  inadmissible. — Carroll's  case,  23  Ala.  28.  Defendant  cannot  prove 
threats  made  by  third  persons  against  deceased. — Alston's  case,  63  Ala.  178. 
Character  of  defendant  for  peace  and  quiet  admissible  in  connection  with 
other  facts  in  the  ease. — Felix's  case,  18  Ala.  720;  Dupree's  case,  33  Ala.  380; 
Hall's  case,  40  Ala.  698;  Fields 's  case,  47  Ala.  603.  State  cannot  introduce 
evidence  of  defendant's  bad  character  for  peace  and  quiet  until  it  is  put 
in  issue  by  defendant;  but  may  show  general  character  as  affecting  credibil- 
ity where  defendant  testifies.-— Dolan  's  case,  81  Ala.  11  (1  So.  707).  For 
the  purpose  of  impeaching,  general  bad  character  may  be  shown  without  lim- 
iting the  questions  to  character  for  truth  and  veracity. — Byers's  case,  105  Ala.  * 
31  (16  bo.  716).  Character  of  defendant  for  peace  and  quiet;  evidence  of 
voluntary  statements  made  by  defendant;  evidence  as  to  what  defendant 
testified  at  coroner's  inquest.— Jones  v.  State,  120  Ala.  303  (25  So.  204).  Good 
character  of  defendant  considered  only  in  connection  with  other  evidence. — 
Cobb  v.  State,  115  Ala.  18  (22  So.  506).  Character  of  deceased  not  admissible 
if  difficulty  provoked  by  defendant,  or  if  he  could  have  escaped  by  retreat. — 
Teague  v.  State,  120  Ala.  309  (25  So.  209).  Good  character  of  deceased.— Ken- 
nedy v.  State,  140  Ala.  1  (37  So.  90).  Character  of  deceased  for  violence, 
turbulence  and  revengefulness;  when  and  for  what  admissible. — Williams's 
case,  74  Ala.  18;  Brown's  case,  lb.  42;  De  Annan's  case,  71  Ala.  351;  Storey's 
case,  lb.  329;  Boberts's  case,  68  Ala.  156;  Eiland's  case,  52  Ala.  322;  Fields 's 
case,  47  Ala.  603;  Franklin's  case,  29  Ala.  14;  Dupree's  case,  33  Ala.  380; 
Pritchett's  ease,  22  Ala.  39;  Quesenberry's  case,  3  Stew.  &  Port.  308.  Also 
held  admissible  to  determine  degree  of  murder. — Fields 's  case,  47  Ala.  603. 
Conduct- of  deceased  considered  for  same  purpose. — Green's  case,  69  Ala.  6. 
Prosecution  cannot  introduce  evidence  of  peaceable  character  of  deceased 
unless  his  character  is  first  assailed  by  defense. — Ben's  case,  37  Ala.  103; 
King's  case,  90  Ala.  612  (8  So.  856).  As  bearing  on  promptness  of  measures 
of  defense— Karr's  case,  100  Ala.  4  (14  So.  851);  Bhea's  case,  lb.  122  (14 
So.  853);  De  Annan's  case,  71  Ala.  351.  Violent  character  of  deceased  no 
excuse  for  aggressive  action. — Smith's  case,  88  Ala.  73  (7  So.  52);  Rhea's 
e,  100  Ala,  122   (14  So.  853).    Character  of  deceased   immaterial  except 
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when  there  is  evidence  tending  to  establish  a  case  of  self-defense. — Amos'i  * 
cam,  96  Ala.  120  (11  So.  424);  Jackson's  case,  90  Ala.  590  (8  So.  862);  King* 
case,  lb.  612  (8  So.  856);  Rutledge's  case,  88  Ala.  85  (7  So.  335);  Williams'! 
ease,  74  Ala.  18.  Definition  of  violent  and  bloodthirsty  character  whiek 
may  become  a  factor  in  cases  where  self-defense  is  pleaded. — Cleveland's  case, 
86  Ala.-  1  (5  So.  426).  Dying  declarations,  parol  proof  of;  dying  declara- 
tions, reafhrmance  of. — Sims  v.  State,  139  Ala.  74  (36  So.  138).  Dying  declar- 
ations identifying  defendant. — Walker  v.  State,  139  Ala.  56  (35  So.  1011). 
Dying  declarations,  admissibility  of  parts  thereof;  declarations  and  acts  of  co- 
conspirators admissible  in  evidence. — Smith  v.  State,  133  Ala.  73  (31  8o.  942). 
Where  deceased  was  mortally  wounded  and  informed  by  physician  that  he 
would  die,  statement  held  admissible  as  dying  declaration.  Dying  declara- 
tions to  prove  oral  testimony. — Jarvis  v.  State,  138  Ala.  17  (34  So.  1025). 
Declarations  of  deceased,  "lam  shot  to  death,  I  cannot  live,"  is  a  sufficient 
predicate.  Statements  of  deceased  forming  part  of  res  gestae. — Starks  ▼. 
State,  137  Ala.  9  (34  So.  687).  That  deceased  said  he  did  not  think  he  could 
live  till  morning,  was  going  to  die,  and  wanted  to  leave  a  statement,  held 
a  sufficient  predicate.  Aiding  and  abetting  homicide. — Smith  v.  State,  136 
Ala.  1  (34  So.  168).  Statement  of  decased,  "lam  going  to  die  before  morn* 
in  (,  send  for  a  doctor,"  etc.,  sufficient  perdicate  for  dying  declaration. — Milton 
v.  State,  134  Ala.  42  (32  So.  653).  Where  deceased  exclaimed,  "It  is  no 
use  to  shoot  me  any  more,  I  am  going  to  die  anyhow,"  sufficient  predicate 
for  dying  declaration.— Gerald  v.  State,  128  Ala.  6  (29  So.  614).  Statement 
of  deceased:  "I  do  not  think  I  can  live  long,  I  am  going  to  die,"  sufficient 
predicate  for  dying  declaration. — Gibson  v.  State,  126  Ala.  59  (28  8o.  673). 
Dying  declarations,  when  admissible. — DuBose  v.  State,  120  Ala.  300  (25 
So.  185);  McQueen  v.  State,  94  Ala.  50  (10  So.  433).  Dying  declarations,  when 
predicate  not  properly  laid.  A  previously  formed  design  to  take  life  not 
necessary  element  of  murder  in  the  second  degree. — Titus  v.  State,  117  Ala. 
16  (23  So.  77);  Justice  v.  State,  99  Ala.  180  (13  So.  658);  Fuller  v.  State, 
117  Ala.  36.  Dying  declarations,  message  to  another  admissible. — Daughdrill 
v.  State,  113  Ala.  7  (21  So.  378).  Dying  declarations  are  admissible  only  in 
cases  of  homicide,  when  made  by  the  person  injured  while  under  a  sense 
of  impending  death;  and  are  restricted  to  the  res  gestae  of  the  killing  and  the 
identification  of  the  parties  to  it. — Cole's  case,  105  Ala.  76  (16  So.  762);  Clark 'i 
case,  lb.  91  (17  So.  37);  Johnson's  case,  102  Ala.  1  (16  So.  99);  Boulden's  case, 
lb.  78  (15  So.  341);  Sullivan's  case,  lb.  135  (15  So.  264);  Justice's  case,  99 
Ala.  180  (13  So.  658);  Blackburn's  case,  98  Ala.  63  (13  So.  274);  Young 'i 
case,  95  Ala.  4  (10  So.  913);  McQueen's  case,  94  Ala.  50  (10  So.  433);  Kirby's 
*  case,  89  Ala.  63  (8  So.  110);  Hussey's  case,  87  Ala.  121  (6  So.  420);  Ward'i 
case,  78  Ala.  441;  West's  case,  76  Ala.  98;  Kilgore's  case,  74  Ala.  1;  Wills'! 
case,  lb.  21;  Brown's  case,  lb.  478;  Reynold's  case,  68  Ala.  502;  Green's  case, 
66  Ala.  40;  Faire's  case,  58  Ala.  74;  Ex  parte  Nettles,  lb.  268;  May's  case, 
55  Ala.  39;  Walker's  case,  52  Ala.  192;  Johnson's  case,  50  Ala.  456;  Johnson '• 
case,  47  Ala.  9;  Mose's  case,  35  Ala.  421;  Ben's  case,  37  Ala.  103;  McLean's 
case,  16  Ala.  672;  Oliver's  case,  17  Ala.  587;  Johnson's  case,  lb.  618.  De- 
clarant need  not  be  in  extremis,  but  must  believe  himself  so. — Johnson's  case, 
102  Ala.  1  (16  So.  99);  Boulden's  case,  lb.  78  (15  So.  341);  Justice's  case, 
99  Ala.  180  (13  So.  658).  Direct  evidence  of  sense  of  impending  death  not 
required;  may  be  inferred  from  conduct  and  circumstances. — Johnson's  case, 
47  Ala.  9;  McLean's  case,  16  Ala.  672;  Moore's  case,  12  Ala.  764;  MeHugh's 
case,  31  Ala.  317.  Not  impaired  because  family  thought  deceased  would 
recover. — Sylvester's  case,  72  Ala.  201.  Not  rendered  inadmissible  because 
death  ensued  after  a  considerable  time. — Reynolds 's  case,  68  Ala.  502.  Their 
admission  not  violative  of  constitutional  right  to  be  confronted  by  wit* 
nesses. — Green's  case,  66  Ala.  40.  Admissible  though  made  in  response  to 
questions  asked. — Ingram's  case,  67  Ala.  67,  citing  Moore's  case,  12  Ala. 
764,  and  MeHugh's  case,  31  Ala.  317.  Admissible  though  made  while  defend- 
ant had  hope  of  recovery  if  reaffirmed  after  the  loss  of  hope. — Johnson's  case, 
102  Ala.  1  (16  So.  99).  Not  admissible  to  show  state  of  feeling  between 
deceased  and  accused. — Ben's  case,  37  Ala.  103;  Mose's  case,  35  Ala.  421;  Rey- 
nolds's case,  68  Ala.  502.    Admissible  when  made  by  husband  against  wife.— 
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Moore's  ease,  12  Ala.  764.  Admissible  as  well  for  as  against  accused. — lb. 
May  be  discredited. — lb.;  Sylvester's  case,  71  Ala.  17;  Green's  case,  66  Ala. 
40.  Inconsistent  declarations  admissible;  credibility  for  the  jury. — Moore's 
ease,  12  Ala.  764;  Shell's  case,  88  Ala.  14  (7  So.  40).  Not  excluded  because 
other  evidence  exists  to  same  effect.— Reynolds's  case,  68  Ala.  502.  Some 
reasons  for  receiving  dying  declarations  with  caution  enumerated. — Shell's 
ease,  88  Ala.  14  (7  So.  40).  As  to  memoranda  of  declaration  and  their  use 
in  refreshing  the  memory. — Anderson's  case,  79  Ala.  5;  Darby's  case,  92  Jila,. 
9  (9  So.  429).  When  reduced  to  writing,  must  be  accounted  for. — Boulden's 
ease,  102  Ala.  78  (15  So.  341);  compare  Anderson's  case  and  Darby's  case, 
supra.  Theory  of  admission  of  dying  declarations. — Sylvester's  case,  71 
Ala.  17;  Reynold's  case,  68  Ala.  502;  Green's  case,  66  Ala.  40.  Held  admis- 
sible in  following  cases:  Johnson's  case,  102  Ala.  1  (16  So.  99);  Boulden's 
ease,  lb.  78  (15  So.  841);  Sullivan's  case,  lb.  135  (15  So.  264);  Hammil's  ease, 
90  Ala.  577  (8  So.  380);  Jordan's  case,  82  Ala.  1  (2  So.  460);  McQueen's  case, 
103  Ala.  12  (15  6o.  824);  White's  case,  111  Ala,  92  (21  So.  330);  Clark's 
ease,  105  Ala.  91  (17  So.  37);  Hussey's  case,  87  Ala.  121  (6  So.  420);  Ward's 
ease,  78  Ala.  441.  Held  inadmissible  in  the  following:  Cole's  case,  105  Ala. 
76  (16  So.  762);  Justice's  case,  99  Ala.  180  (13  So.  658);  Blackburn's  ease, 
98  Ala.  63  (13  So.  274);  Young's  case,  95  Ala.  4  (10  So.  913);  Johnson's  ease, 
94  Ala.  35  (10  So.  667).  Insanity  as  a  defense.— Braham  v.  State,  143  Ala. 
28  (38  So.  919).  Insanity  as  a  defense  to  crime;  evidence  of  experts  and 
nonexperts,  qualifications  of  such  witnesses. — Parrish  v.  State,  139  Ala.  16 
(36  So.  1030).  Insanity  and  drunkenness .  combined  as  a  defense. — Porter  v.  , 
State,  140  Ala,  87  (37  So.  81).  Insanity,  opinion  of  expert  witness;  threats 
by  defendant. — Porter  v.  State,  135  Ala.  51  (33  So.  694).  Wife  not  com- 
petent witness  for  husband.  Insanity  as  defense  to  crime;  burden  of  proof 
on  defendant.— Lide  v.  State,  133  Ala.  43  (31  So.  953).  Plea  of  insanity, 
when  comes  too9  late;  character  of  deceased  inadmissible  where  he  is  killed 
while  asleep.— Morrell  v.  State,  136  Ala.  44  (34  So.  208).  Insanity  as  a 
defense  must  be  specially  pleaded. — Walker's  case,  91  Ala.  76  (9  So.  87); 
Maxwell's  case,  89  Ala.  150  (7  So.  824).  The  issues  raised  by  this  plea,— Par- 
-  song's  case,  81  Ala.  577  (2  So.  854).  Emotional  insanity  no  defense. — 
Walker's  case,  91  Ala.  76  (9  So.  87);  Parson's  case,  81  Ala. 
577  (2  So.  854).  When  partial  insanity  excuse  for  crime. — 
Ouster's  case,  83  Ala.  96  (3  So.  600).  Existence  or  nonexistence  a  question' 
for  the  jury. — Parsons 's  case,  81  Ala.  577  (2  So.  854).  Burden  of  proof  on 
the  defendant. — Maxwell's  case,  89  Ala.  150  (7  So.  824);  Parsons 's  case,  81 
Ala.  577  (2  So.  854);  Gunter's  ease,  83  Ala.  96  (3  So.  600),  compare  Henson's 
ease,  112  Ala.  41  (21  So.  79).  Form  of  verdict  when  insanity  is  pleaded. — 
Maxwell's  case,  supra.  Opprobrious  words  as  defense.— Bondurant  v.  State, 
125  Ala.  31  (27  So.  775).  Drunkenness  as  a  defense  to  homicide;  conspiracy 
to  commit  murder. — McLeroy  v.  State,  120  Ala.  274  (25  So.  247).  Drunken- 
ness as  an  excuse  for  crime. — Gilmore  v.  State,  126  Ala.  20  (28  So.  595).  In- 
toxication as  a  defense  to  crime. — Porter  v.  State,  135  Ala.  51  (83  So.  694). 
Insanity,  burden  of  proof,  reasonable  doubt  as  to. — Porter  v.  State,  135  Ala. 
51  (33  8o.  694).  Drunkenness  of  accused,  if  so  excessive  as  to  render  him 
incapable  of  forming  design  to  take  life,  may  reduce  homicide  to  manslaughter. 
—Springfield's  case,  96  Ala.  81  (11  So.  250);  King's  case,  90  Ala.  612  (8  So. 
856);  Cleveland's  case,  86  Ala.  1  (5  So.  426);  Morrison's  case,  84  Ala,  405  (4 
So.  402);  Williams's  case,  81  Ala.  1  (1  So.  179);  Fouville's  case,  91  Ala.  89 
(8  So.  688).  But;  mere  drunkenness  cannot  excuse  crime  nor  enlarge  the  right 
of  self-defense. — Springfield's  case,  and  authorities,  supra,  Nor  does  drunk- 
enness of  an  assailant  deprive  one  of  any  right  to  defend  himself. — Askew 's 
ease,  94  Ala.  4  (10  So.  657).  Coverture  is  no  defense.— Bibb 's  case,  94  Ala, 
81  (10  8o.  506).  Infancy  as  a  defense.— Martin's  case,  90  Ala.  602  (8  So. 
858).  Bee  gestae. — When  evidence  of  facts  happening  after  killing  admis- 
sible.—Ferguson  v.  State,  141  Ala.  20  (37  So.  448).  Declarations  of  third 
party  at  time  of  killing  not  admissible;  former  difficulty,  particulars  of  not 
admissible.— Gordon  v.  State,  129  Ala.  113  (30  So.  30).  Res  gestae,  exclama- 
tion of  defendant's  daughter.— Harbour  v.  State,  140  Ala,  108  (37  So.  880). 
Unless  evidence  of  res  gestae  repels  presumption  or  implication  of  malice, 


620  HOMICIDE. 

Murder, 
pretense  or  aforethought. — Brown  v.  State,  109  Ala.  70  (20  So.  103).    Declara- 
tions of  deceased  not  amounting  to  a  threat  and  not  a  part  of  the  res  gestae 
not  admissible  in  evidence. — Compton  v.  State,  117  Ala.  56  (23  So.  750).    State- 
ments by  a  third  person  five  minutes  before  killing  not  admissible  unless  part 
of  the  res  gestae. — Collins  v.  State,  137  Ala.  .50  (34  So.  403).    Statements  of 
deceased  made  shortly  after  killing.— Mathews  v.  State,  136  Ala.  47  (33  So. 
838).    Evidence  of  res  gestae.— Gordon  v.  State,  140  Ala.  29  (36  8o.  1009). 
Mode  of  killing  or  animus  of  defendant. — Tipton  v.  State,  140  Ala.  39  (37 
So.' 231).    Bee  gestae;  what  declarations  of  accused  and  third  persons  admis- 
sible as. — Liles'e  case,  30  Ala.  24.    Declarations   of  wife   of  deceased,  ad- 
dressed to  him,  at  the. time  of  killing,  "you  said  that  you  would  kill  him," 
not  admissible. — Dean's  case,  105  Ala.  21   (17  So.  28).    A  difficulty  taking 
place  two  or  three  minutes  before  the  fatal  one  is  a  part  of  the  res  gestae.— 
Stitt's  case,  91  Ala.  10   (8  So.  669).    Declarations  of  deceased  on  leaving 
home  on  the  day  of  the  killing,  as  to  where  he  was  going,  admissible  at  of 
the  res  gestae. — Martin's  case,  77  Ala.  1.    Declarations  made  an  hour  after 
the  difficulty  not  part  of  res  gestae. — Stewart's  case,  78  Ala.  436.    Offer  or 
attempt  of  accused  to  lift  up  deceased  two  or  three  minutes  after  shooting, 
not  admissible. — Goley's  case,  87  Ala.  57     (6  So.  287).    Declarations  of  de- 
ceased.— Wesley's  case,  52  Ala.  182.    Declarations  of  bystander  at  previous 
difficulty,  too  remote.— Garrett 's  case,  76  Ala.  18.    Proposal  by  accused  to 
deceased,  on  day  of  killing,  to  go  and  commit  a  robbery,  not  part  of.— Bird- 
song's  case,  47  Ala.  68.    Declaration  by  deceased  fifteen  minutes  before  killing 
as  to  why  he  had  not  killed  defendant  in  a  previous  difficulty,  not  admissible 
#     against  accused. — Jackson's  case,  52  Ala.  805.    Declarations  of  defendant  not 
connected  with  the  killing. — Bedd's  case,  68  Ala.  492.    Declarations  of  hus- 
band, charged  with  killing  his  wife,  before  the  killing,  as  to  trouble  between 
them. — Billingslea's  case,  68  Ala.  486.    Bes  gestae  must  be  produced  by  and 
instinctive  upon  the  main  occurrence,  and  not  a  retrospective  narration  of  it- 
Nelson  v.  State,  130  Ala.  83  (30  So.  728).    Evidence  of  play,  tussle,  or  alter- 
cation just  before  killing. — Dixon  v.  State,  128  Ala.  54  (29  So.  623).    Evidence 
that  defendant  had  a  habit  of  getting  drunk  and  carrying  a  pistol  to  rebut 
proof  of  good  character. — Carson  v.  State,  128  Ala.  58  (29  So.  608).    Husband 
and  concubine  murdering  wife;   evidence  of  criminal  relations  between  de- 
fendant and  co-defendant. — Caddell  v.  State,  129  Ala.  57  (30  So.  76).    Evidence 
of  threats  by  deceased.— Harkness  v.  State,  129  Ala.  71  (80  So.  73).    Evidence 
that  deceased  had  a  knife  in  his  hand  at  time  of  making  the  threats  not 
admissible;  declarations  of  defendant  after  killing  not  admissible  for  him.— 
Harkness  v.  State,  129  Ala.  71  (30  So.  73).    Physician  may  express  opinion 
as  to  character  of  instrument  producing  wound;  evidence  as  to  tracks.— Lit- 
tleton v.  State,  128  Ala.  31  (29  So.  390).    Evidence  as  to  whether  shots  were 
fired  through  door. — Golson  v.  State,  124  Ala.  8  (26  So.  975).    Clothing  or  gar- 
ments of  deceased  admissible  in  evidence. — Wilson  v.  State,  128  Ala.  17  (29 
So.  569).    Defense   that  deceased  was  trying  to   gain  admittance  into  de- 
fendant's house. — Abernathy  v.  State,  129  Ala.  85   (29  So.  844).    Evidence 
that  defendant's  residence  was  battered  and  broken  not  admissible. — Aber- 
nathy v.  State,  129  Ala.  85  (29  So.  844).    Where  assaults  are  manifestly  felo- 
nious in  their  purpose  and  forceful  in  their  nature,  no  duty  to  retreat — Aber- 
nathy v.  State,  129  Ala.  85  (29  So.  844);  Storey  v.  State,  71  Ala.  329;  Evans 
v.  State,  109  Ala.  11  (19  So.  535).    Deodans  admissible  in  evidence. — Maxwell 
v.  State,  129  Ala.  48  (29  So.  981).    Age  of  deceased;  proof  of;  character  of 
deceased  irrelevant  where  defendant  aggressor;  drunkenness  of  defendant  as 
a  defense. — Winter  v.  State,  123  Ala.  1  (26  So.  949).    Evidence  of  deceased 
or  absent  witnesses  only  admissible  between  same  parties  or  their  privies 
as  to  the  same  subject-matter. — Simmons  v.  State,  129  Ala.  41  (29  So.  929). 
Weight  to  be  given  testimony  of  defendant. — Dennis  v.  State,  118  Ala.  72 
(23   So.    1002).    Weight   and    sufficiency    of   evidence   to    support   verdict. — 
Dennis  v.  State,  118  Ala.  72  (23  So.  1002).    A  witness  may  describe  a  wound 
as  it  appeared.— Fuller  v.  State,  117  Ala.  36  (23  So.  688).    Evidence  of  tracks 
leading  to  or  from  the  scene  of  crime;  evidence  as  to  character  of  wound; 
killing  by  means  to  the  grand  jury  unknown. — Terry  v.  State,  118  Ala.  79 
(23  So.  776).    Witness  may  testify  that  cartridge  looked  as  if  it  had  been 
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recently  snapped. — Orr  v.  State,  117  Ala.  69  (23  So.  696).  Witness  may 
testify  that  defendant  looked  frightened  when  he  saw  him;  evidence  of  opin- 
ion as  to  identity  of  two  persons. — Thornton  v.  State,  113  Ala.  43  (21  So.  356). 
Evidence,  releveney  of,  when  killing  admitted. — Frazier  v.  State,  116  Ala. 
442  (23  So.  134).  Evidence  describing  wound  that  flesh  moved  and  it 
appeared  that  the  skull  was  broken  or  crashed,  admissible. — Terry  v.  State, 
120  Ala.  286  (25  So.  176).  Evidence  of  turbulent  character  of  deceased  inad- 
missible where  there  is  no  evidence  of  rencounter  or  difficulty. — Baker  v. 
State,  122  Ala.  1  (26  So.  194).  Evidence  of  adulterous  relations  between 
deceased  and  defendant's  sister,  when  admissible. — Gafford  v.  State,  122 
Ala.  54  (25  So.  10).  Evidence  tending  to  show  conspiracy  to  commit  crime. — 
Ferguson  v.  State,  141  Ala.  20  (37  So.  448).  Nonexpert  may  testify  that 
wounds  looked  like  t)iey  had  been  cut  from  the  front  of  the  throat  back  to  the 
ear.— Evans  v.  State,  120  Ala.  269  (25  So.  X75).  Alibi,  proof  of. — Pickens  v. 
State,  115  Ala.  42  (22  So.  551);  Prince  v.  State,  100  Ala.  144  (14  So.  499). 
Privileged  communications  between  husband  and  wife. — Swoope  v.  State,  115 
Ala.  40  (22  So.  479).  That  deceased,  a  sixteen-year-old  boy,  took  defendant's 
daughter  from  home  under  promise  to  marry,  and  that  he  refused  to  do  so, 
neither  justifies  nor  palliates  the  killing. — Rogers  v.  State,  117  Ala.  9  (22  So. 
666).  Mortal  blow  given  in  heat  of  passion  upon  hearing  of  wrong  done  to  a 
near  female  relative. — Rogers  v.  State,  117  Ala.  9  (22  So.  666).  The  measure 
and  sufficiency  of  circumstantial  evidence  to  support  a  conviction. — Pickens  v. 
State,  115  Ala.  42  (22  So.  551).  Declarations  of  deceased  on  going  out  with 
gun  that  he  was  going  out  to  shoot  some,  admissible. — Burton  v.  State, 
115  Ala.  1  (22  So.  585).  Evidence  when  defendant  was  first  seen  after  com- 
mission of  homicide. — Bell  v.  State,  115  Ala.  25  (22  So.  526).  Weapon  con- 
cealed about  defendant's  person  prior  to  shooting. — Henson  v.  State,  114 
Ala.  25  (22  So.  127).  Nonexpert  may  testify  that  given  person  is  of  sound 
mind,  but  not  that  he  is  of  unsound  mind  unless  he  state  the  facts. — Bagland 
t.  State,  125  Ala,  12  (27  So.  983).  Evidence  that  the  defendant  was  drunk. — 
Oater  v.  State,  141  Ala.  10  (37  So.  692).  Wife  of  deceased  as  witness  for 
defendant;  improper  relations  between  them.— Jones  v.  State,  141  Ala.  55 
(37  So.  390).  Maps,  plats,  or  diagrams  of  the  scene  of  action  or  tragedy 
admissible  in  evidence. — Burton  v.  State,  115  Ala.  1  (22  So.  585);  Fuller  v. 
State,  117  Ala.  36  (23  So.  688).  Fighting  willingly.— Harbour  v.  State,  140 
Ala.  103  (37  So.  330).  A  chemist  or  a  tazologist  may  testify  that  death 
was  caused  by  morphine  taken  into  the  stomach. — Scott  v.  State,  141  Ala.  1 
(37  So.  357).  Evidence  of  identity  of  dead  body  by  handkerchief  being 
staffed  in  throat. — Vaughn  v.  State,  130  Ala.  18  (80  So.  669).  Wound,  appear- 
ance of,  nonexpert  witness. — Pitts  v.  State,  140  Ala.  70  (37  So.  101).  Evidence 
as  to  whether  wound  produced  death.— Pitts  v.  State,  140  Ala.  70  (37  So.  101). 
Killing  at  defendant 's  house;  carnal  assault  upon  defendant  as  defense.— Osborne 
v.  8tate,140  Ala.  84  (37  So.  105).  Evidence  that  witness  heard  defendant  call 
deeeased  hard  names  and  that  defendant  was  angry  and  that  he  cursed  de- 
ceased are  not  objectionable  as  conclusions,  but  are  statements  of  collective 
facts.— Linnehan  v.  State,  116  Ala.  471  (22  So.  662).  Evidence  that  deceased 
while  drinking  was  a  dangerous  man,  and  that  he  had  threatened  the  life  of 
defendant.— Naugher  v.  State,  116  Ala.  463  (23  So.  26).  Evidence  that  de- 
fendant knew  deceased  was  in  the  habit  of  carrying  a  pistol  concealed  in  his 
pocket,  admissible.— Naugher  v.  State,  116  Ala.  463  (23  So.  26).  Evidence 
that  witness  went  to  deceased  to  make  peace  between  him  and  defendant 
net  admissible;  communicated  threats  of  deceased  not  admissible  where  there 
is  no  evidence  of  hostile  demonstration  by  him;  evidence  of  previous  difficulty, 
when  admissible  and  when  not. — Jones  v.  State,  116  Ala.  468  (23  So.  135).  See 
129  Ala.  78  (30  So.  73).  Evidence  of  physicians  as  to  character  of  wound. — 
Sims  v.  State,  139  Ala.  74  (36  So.  138).  Evidence  thai  deceased  was  intoxi- 
cated.—Kennedy  v.  State,  140  Ala.  1  (37  So.  90).  Evidence  that  deceased 
threw  pistol  into  field  when  shot. — Gregory  v.  State,  140  Ala.  16  (37  So.  259). 
Using  more  force  than  is  necessory. — Williams  v.  State,  140  Ala.  11  (37  So. 
228).  Evidence  of  admissions  and  confessions;  evidence  of  character  of 
knives  carried  by  defendant  and  deceased. — Gilmore  v.  State,  126  Ala.  20  (28 
So.  595).    Physician  may  testify  that  defendant's  physical  condition  must 
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have  prevented  his  being  present  or  killing  deceased. — Dixon  v.  State,  199 
Ala.  104  (36  So.  784).    Corpus  delicti,  proof  of.— Wilson  v.  State,  140  Alt. 
43  (37  So.  93).    Evidence  as  to  physical  condition  of  defendant  and  deceased.— 
Mann  v.  State,  134  Ala.  1  (32  So.  704).    Maps  and  diagrams  admissible  in 
evidence. — Mann  v.  State,  134  Ala.  1  (32  So.  704).    Production  of  bundle  of 
clothing  left  in  view  of  jury.— White  v.  State,  133  Ala.  122   (32  So.  139). 
Blood  spots,  evidence  of. — White  v.  State,  133  Ala.  122  (32  So.  139).    Presence 
of  defendant  at  trial,  when  shown  by  record.    Subsequent  declarations  and 
acts  of  defendant  as  evidence  to  prove  insanity.    Qawley  v.  State,  133  Ala. 
128    (32   So.   227).    Evidence   of   other  substantive  facts   or  other   distinct 
offenses.— Millqr  v.  State,  130  Ala.  1   (30  So.  379).    Evidence  of  voluntary 
surrender  to  officer  admissible  only  to  rebut  evidence  of  flight. — Corpus  delicti 
and  venue  of  killing,  proof  to  establish. — Vaughn  v.  State,  130  Ala.  18  (30 
So.  669).    Defendant  making  inquiries  as  to  deceased's  whereabouts. — Bowen 
v.  State,  140  Ala.  65  (37  So.  233).'    Evidence  that  defendant  tried  to  borrow 
a  gun,  and  that  it  was  afterwards  missing.— rWebb  v.  State,  138  Ala.  53  (34 
So.  1011).    Circumstances  leading  up  to  and  attending  killing  admissible  in 
evidence.    Husband  and  wife  jointly  indicted. — Collins  v.  State,  138  Ala.  57 
(34  So.  993).    Evidence  as  to  position  of  deceased,  range  of  bullet,  >tc— 
Stevens  v.  State,  138  Ala.  71  (35  So.  122).    Killing  where  wife  of  defendant 
and  deceased  were  in  dispute. — Sherrill  v.  State,  138  Ala.   3   (35  So.  129). 
Evidence  that  defendant  owned  knife  like  one  which  produced  death. — Jones 
v.  State,  137  Ala.  12  (34  So.  681).    Facial  expression  of  defendant  admissible 
in  evidence. — Hainsworth  v.  State,  136  Ala.  13  (34  So.  203).    Statements  by 
deceased  exonerating  defendant  but  not  relating  to  the  circumstances  of  the 
killing,  not  admissible. — Williams  v.  State,  130  Ala.  107  (30  So.  484).    Im- 
proper relations  between  the  deceased  and  wife  of  defendant;  character  of 
deceased  cannot  be  originally  put  in  evidence  by  state. — Jimmerson  v.  State, 
133  Ala.  18  (32  So.  141).    Statements  by  deceased  after  killing  not  admissible 
for  him.— Pitts  v.  State,  140  Ala.  70  (37  So.  101).    Evidence  as  to  whether 
one  man  could  have  fired  several  shots. — Kroell  v.  State,  139  Ala.  1  (36  So. 
1025).    Map  or  diagram  admissible  in  evidence. — Jarvis  v.  State,  138  Ala.  17 
(34  So.  1025).    That  deceased  had  seduced  or  debauched  relative  of  defend- 
ant.— Jarvis  v.  State,  138  Ala.  17  (34  So.  1025).    Powder  burns  on  clothing  of 
deceased;  verdict  and  judgment,  sufficient  as  to  death  sentence. — Stewart  v. 
State,  137  Ala.  33  (34  So.  818).    Links  in  the  chain  of  evidence,  charges  as 
to.— Harvey  v.  State,  125  Ala.  47  (27  So.  763).    Evidence  that  defendant  de- 
clined to  allow  his  shoes  to  be  measured  or  compared  with  tracks  not  admis- 
sible against  him.— Davis  v.  State,  131  Ala.  10  (31  So.  569).    Decoy  letter 
as  evidence. — Williams  v.  State,  131  Ala.  107  (30  So.  484).    Illegal  evidence 
may  be  rebutted  by  illegal  evidence. — Longmire  v.  State,  130  Ala.  66  (30  So. 
413).    Balling  where  defendant  and  deceased  were  alone  in  room  together; 
evidence  to  show  whether  intentional  or  accidental;  evidence  of  powder  marks. 
— Timothy  v.  State,  130  Ala.  68  (30  So.  339).    Books  on  medical  jurisprudence, 
relevancy  of.— Timothy  v.  State,.  130  Ala.  68  (30  So.  339).    Hearsay  evidence 
as  to. insanity.— Kimbrell  v.  State,  180  Ala.  40  (30  So.  454).    Statement  of  third 
person  to  defendant  "not  to  hit;  not  to  strike,"  is  admissible  in  evidence. 
Killing  at  house  of  deceased  when  he  was  trying  to  coerce  defendant  to  leave. — 
Hall  v.  State,  130  Ala.  45  (30  So.  422).    Killing  wife  and  husband  at  their  own 
house. — Hall  v.  State,  130  Ala.  45  (30  So.  422).    That  deceased  was  in  love 
with  defendant's  daughter  and  wanted  to  run  away  with  her. — Kennedy  v. 
State,  140  Ala.  1  (37  So.  90).    Evidence  that  deceased  was  in  habit  of  carry- 
ing a  pistol.— Sims  v.  State,  139  Ala.  74  (36  So.  138).    Evidence  that  deceased 
died  under  operation  by  reason  of  wound  inflicted. — Thomas  v.  State,  139  Ala. 
80    (36   So.    734).    Wound,   improper   treatment   of   no   defense. — Thomas   v. 
State,  139  Ala.  80  (36  So.  734).    Articles  of  clothing,  buttons,  bones,  eta, 
supposed  to  be  those  of  deceased,  proof  of. — Newell  v.  State,  115  Ala.  54  (82 
So.  572).    Admissibility  of  certain  things  and  circumstances;   possession  of 
goods  stolen  at  time  of  murder. — Malachi's  case,  89  Ala.  134  (8  8o.  104). 
Tracking  accused  with  dogs. — Hodge's  case,  98  Ala.  10   (13  So.  385).    That 
accused  borrowed  knife  just  before  killing. — Finch's  case,  81  Ala.  41  (1  So. 
565).    That  accused  was  talking  privately  with  his  brother  before  killing. — 
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Anderson's  case,  79  Ala.  5.  Clothing  worn  by  deceased. — Watkins's  ease, 
89  Ala.  82  (8  So.  132);  Holley's  case,  75  Ala.  14.  Track  near  scene  of  killing. 
—Campbell's  case,  23  Ala.  44.  Relative  size  of  deceased  and  slayer. — 
Wilkins's  case,  98  Ala.  1  (13  So.  312).  Description  of  place  of  killing.— 
Green's  case,  98  Ala.  14  (13  So.  482);  Green's  case,  97  Ala.  59  (12  So.  416;  15 
So.  242).  Gun  wadding.— Hodge 's  case,  97  Ala.  37  (12  So.  164).  That 
deceased  owned  a  pistol  and  her  habit  of  carrying  it  in  a  particular  way. — 
Wiley's  case,  99  Ala.  146  (13  So.  424).  Diagrams  and  maps. — Wilkinson's 
ease,  106  Ala.  23  (17  So.  458).  Broken  gun  near  scene. — Ezell's  case,  103 
Ala.  8  (15  So.  818).  Appearanae  of  prisoner. — Campbell's  case,  23  Ala.  44. 
Correspondence  between  shoes  of  accused  and  tracks  near  body  of  deceased. — 
Campbell's  case,  supra;  Young's  case,  68  Ala.  569.  Letter  written  by  accused 
found  near  place  of  killing. — Aiken's  case,  35  Ala.  399.  History  of  prisoner's 
acta  during  the  day. — Campbell's  case,  .23  Ala.  44.  That  accused  wiped  his 
knife  after  the  homicide. — Pierson's  case,  12  Ala.  149.  Fierceness  of  defend- 
ant's dog.— Mattison 's  case,  55  Ala.  224.  Defendant's  character  for  honesty 
and  that  of  his  parents,  when  not  admissible  in  evidence. — Smith  v.  State, 
142  Ala.  15  (39  So.  329).  Bigh.t  of  redirect  examination;  evidence  of  witness 
on  former  trial,  when  not  admissible. — Bardin  v.  State,  143  Ala.  74  (38  So. 
833);  Sanford  v.  State,  143  Ala.  78  (39  So.  370).  Declaration  by  defendant 
as  to  insanity  of  his  brother;  evidence. of  pocketbook  found  in  possession  of 
defendant;  examination  of  expert  witness  upon  the  question  of  insanity. — 
Braham  v.  State,  143  Ala.  28  (38  So.  919);  Parrish  v.  State,  139 
Ala.  16  (36  So.  1012).  Bule  of  evidence  showing  defendant  to 
be  at  fault  in  bringing  on  -the  difficulty,  no  duty  of  court  to  charge  as 
to  self-defense. — Gray  v.  State,  39  So.  621.  Indictment  charging  murder  of 
infant  child  need  not  allege  sex;  wife  competent  witness  against  her  husband 
on  charge  of  murder  of  infant  caused  by  beating  the  mother. — Clarke  v. 
State,  117  Ala.  1  (23  So.  671).  Copy  of  indictment  served  on  defendant  need 
not  contain  organization  of  grand  jury. — Bell  v.  State,  115  Ala.  25  (22  So. 
526).  Copy  of  indictment  served  on  defendant. — White  v.  State,  136  Ala.  58 
(34  8o.  177).  Variance  between  original  indictment  and  copy  served  on  de- 
fendant—Wilson v.  State,  128  Ala.  17  (29  So.  569).  Indictment  need  not 
allege  when  or  where  the  homicide  took  place;  the  Code  form  is  sufficient. — 
Burton  v.  State,  141  Ala.  32  (37  So.  435).  An  indictment  which  omits  the 
word  "aforethought"  or  its  equivalent  does  not  charge  murder  in  either 
degree.— Etheridge  v.  State,  141  Ala.  29  (37  So.  337).  Indictment. — An  aver- 
ment that  the  defendant  "did  unlawfully  and  with  malice  aforethought 
kill  J.  S.  by  administering  to  him  a  quantity  of  morphine,"  held  suffi- 
cient—Scott  v.  State,  141  Ala.  1  (37  So.  357).  Defendant  can  be  convicted 
of  assault  with  intent  to  murder  under  an  indictment  charging  murder. — 
Thomas  v.  State,  125  Ala.  45  (27  So.  920);  Daughdrill  v.  State,  113  Ala. 
7  (21  So.  378).  Convict  under  life  sentence;  indictment  for  murder  by  such 
convict— Williams  v.  State,  130  Ala.  31  (80  So.  336).  Indictment  properly 
earned  out  with  jury,  though  it  contains  on  it  the  verdict  of  another  jury. — 
8anders  v.  State,  131  Ala.  1  (31  So.  564).  Form  of  indictment  for  murder 
in  the  second  degree. — Nabors  v.  State,  120  Ala.  323  (25  So.  529).  There  may 
be  a  conviction  of  manslaughter  under  an  indictment  charging  murder. — Smith 
v.  State,  142  Ala.  14  (39  So.  329).  Indictment  in  Code  form  sufficient—  * 
Noles's  ease,  24  Ala.  672;  Aiken's  case,  35  Ala.  399;  Phillips's  case,  68  Ala. 
469;  Bilfingslea's  case,  lb.  486;  Bedd's  case,  68  Ala.  492;  s.  c,  69  Ala.  255. 
Sufficient  description  of  means. — Bedd's  case,  68  Ala.  492.  Different  means 
may  be  alleged  in  different  counts. — Tempo's  case,  40  Ala.  350.  Indictment 
charging  murder  "with  knife  or  other  weapon,"  is  bad;  but  defect  must 
be  reached  by  demurrer,  not  motion  in  arrest— Hornsby's  case,  94  Ala.  55 
(10  8o.  522).  Common-law  indictment  good  for  statutory  offense. — Flana- 
gan's case,  5  Ala.  477.  "Aforethou"  for  "aforethought"  vitiates  indict- 
ment—Griffith 's  case,  90  Ala.  583  (8  So.  812).  Intent  to  take  life,  necessity 
and  sufficiency  of. — Franklin  v.  State,  39  So.  979.  Venue,  county  and  boun- 
dary Hnes.— Jackson  v.  State,  131  Ala.  21  (31  So.  380).  Change  of  venue. — 
Lide  v.  State,  133  Ala.  43  (31  So.  953).  Change  of  venue  in  homicide  cases. — 
Terry  v.  State,  120  Ala.  286  (25  So.  176);  Hawes  v.  State,  8a  Ala.  37  (7  So. 
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802).  Presumptions;  of  death  being  cause  of  unskillful  treatment.— See  Phil- 
lips's case,  68  Ala.  469;  McDaniel's  case,  76  Ala.  1.  Shooting  by  one  person 
and  subsequent  blow  by  another  hastening  death. — Tid well's  case,  70  Ala. 
83.  Of  life  when  death  is  a  material  issue. — Howard's  case,  75  Ala.  27. 
Death  must  ensue  within  a  year  and  a  day;  hastening  death  by  acts.— See 
Parsons  's  case,  21  Ala.  300;  Morea's  case,  2  Ala.  275.  When  burden  of  proof 
not  on  defendant  to  negative  presumption  of  malice,  etc. — McDaniel's  case, 
76  Ala.  1.  Jurisdiction  in  this  state  if  blow  struck  here,  although  death 
ensues  elsewhere. — Green's  case,  66  Ala.  40.  Local  jurisdiction  of  offense 
committed  near  county  boundary. — Jackson's1  case,  90  Ala.  590  (8  So.  862); 
McKay's  case,  110  Ala.  19  (20  So.  455).  Variance  between  allegations  and 
proof,  as  to  the  kind  of  instrument  and  manner  of  using  it. — Bodgers's  case, 
50  Ala.  102;  Phillips's  case,  68  Ala.  469.  As  to  the  part  taken  by  persons 
jointly  charged,  what  immaterial;  conviction  for  striking  blow  had  under 
evidence  for  aiding  and  abetting. — Blister's  case,  26  Ala.  107.  Charges.— 
Charges  held  sufficient  as  to  conspiracy. — Ferguson  v.  State,  141  Ala.  20  (37 
So.  448).  Court  explaining  charges. — Jackson  v.  State,  136  Ala.  22  (34  So. 
188).  Charge  as  to  weight  of  evidence. — Jackson  v.  State,  136  Ala.  22  (34 
So.  188).  Affirmative  charge. — Jackson  v.  State,  136  Ala.  22  (34  So.  188). 
General  affirmative  charge. — Richardson  v.  State,  133  Ala.  78  (32  So.  249). 
Two  theories,  one  of  guilt  and  one  of  innocence.— Campbell  v.  State,  133  Ala. 
81  (31  So.  802).  Means,  manner,  or  mode  of  killing  may  be  charged  in  the 
alternative. — King  v.  State,  137  Ala.  47  (34  So.  683).  Charge  upon  the 
effect  of  evidence;  court  not  required  to  instruct  jury  to  convict  of  lower 
offense  than  murder  in  first  degree. — Gafford  v.  State,  125  Ala.  1  (28  So.  406). 
Erroneous  charges  as  to  murder  in  the  first  degree  rendered  unavailing  by 
a  conviction  of  murder  in  the  fcecond  degree  or  manslaughter. — Parnell  v. 
State,  129  Ala.  6  (29  So.  860).  Definition  of  reasonable  doubt— Avery  v. 
State,  124  Ala.  20  (25  So.  505).  Court  not  required  to  charge  jury  upon 
phases  or  theories  as  to  which  there  is  no  evidence  to  support. — Thomas  v. 
State,  126  Ala.  4  (28  So.  591).  General  affirmative  charge  may  be  given, 
against  the  defendant  in  some  cases. — Williams  v.  State,  130  Ala.  107  (30  So. 
484).  If  evidence  shows  defendant  guilty  of  murder,  court  not  required  to 
instruct  jury  as  to  manslaughter. — Gafford  v.  State,  125  Ala.  1  (28  So.  406). 
Charge  of  court,  on  different  aspects  of  case;  questions  for  court  and  jury. — 
Smith's  case,  68  Ala.  424;  Bland's  case,  75  Ala.  574.  A  charge  "that  upon 
the  evidence  the.  defendant  is  guilty  of  murder  in  the  first  degree  or  nothing," 
is  a  charge  on  the  effect  of  the  evidence,  and,  if  given  without  request  of  either 
side,  is  erroneous. — Beasley's  case,  50  Ala.  149.  Also  erroneous  to  charge  that 
"defendant  cannot  be  convicted  of  murder  in  the  first  degree  unless  he  had 
murder  in  his  heart." — Holley's  case,  75  Ala.  14.  Court  must  instruct  as  to 
the  degrees  of  murder. — Brown's  case,  109  Ala.  70  (20  So.  103).  Court  must 
charge  on  the  law  of  manslaughter  unless  it  is  perfectly  clear  to  the  judicial 
mind  that  there  is  no  evidence  reducing  the  offense  to  manslaughter. — Dennis's 
case,  112  Ala.  64  (20  So.  925);  Compton's  case,  110  Ala.  24  (20  So.  119); 
Brown's  case,  109  Ala.  70  (20  So.  103);  Pierson's  case,  99  Ala.  148  (13  So. 
550) ;  De  Annan  'a  case,  71  Ala.  351.  When  failure  to  instruct  jury  as  to  con- 
stituents of  manslaughter,  not  error. — De  Annan's  case,  71  Ala.  351.  When 
charge  ignoring  self-defense  not  erroneous. — Taylor's  case,  48  Ala.  180;  Beas- 
ley's case,  50  Ala.  149.  When  there  is  some  evidence  of  accidental  killing,  to 
charge  that  malice  may  be  inferred  from  fact  of  killing,  is  erroneous.— 
Hampton '8  case,  45  Ala.  82.  Also,  a  charge  ignoring  suicide,  or  death  from 
conflict,  wnen  these  circumstances  might  exist. — Hall's  case,  40  Ala.  698. 
Also,  a  charge  asserting  unreasonable  beliefs  of  accused  as  reasons  why  he 
should  be  acquitted,  where  there  was  no  evidence  of  insanity. — Flanagan 's  case, 
46  Ala.  703.  Proper  charge  as  to  presumptions  of  intent  and  consequences  of 
an  act. — McElroy's  case,  75  Ala.  9.  Verdict  may  be  received  on  Sunday.— 
Simmons  v.  State,  129  Ala.  41  (29  So.  929).  Verdict,  court  may  decline  to 
receive  incomplete  verdict,  and  may  have  jury  retire  to  complete  it. — Wilson 
v.  State,  128  Ala.  17  (29  So.  569).  Verdict  fixing  death  sentence,  sufficiency 
of.— Durrett  v.  State,  133  Ala.  119  (32  So.  234);  Webb  v.  State,  138  Ala.  53 
(34  So.  1011).    Verdict  of  jury  must  ascertain  degree  of  murder,  else  erroneous. 
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—Brown's  case,  109  Ala.  70  (20  So.  103);  Murphy's  case,  45  Ala.  32;  Hall's 
ease,  40  Ala.  698;  Cobida's  case,  16  Ala.  781;  Johnson's  case,  17  Ala.  618; 
Bobertson's  case,  42  Ala.  509;  Kendall's  case,  65  Ala.  492;  Dover's  case,  75 
Ala.  40;  Fields 's  case,  47  Ala.  603;  Levison's  case,  54  Ala.  520.  Yet  verdict 
not  ascertaining  degree  will  not  authorize  discharge  on  habeas  corpus. — Dover 's 
case,  75  Ala,  40.  Verdict,  though  irregular  in  form,  may  be  sufficient  to  sus- 
tain judgment  and  sentence. — Lewis's  case, '51  Ala.  1;  Noles's  case,  24  Ala. 
672;  Bramlett'8  case,  31  Ala.  376;  Harrall's  case,  26  Ala.  52;   Noles's  case,  Tb. 

31.  Verdict  must  determine  character  and  extent  of  punishment. — Field's 
ease,  47  Ala.  603.  For  murder  in  second  degree,  jury  may  affix  any  number 
of  years  in  penitentiary,  not  less  than  ten. — Miller's  case,  54  Ala.  155.  Con- 
viction of  lower  degree  is  acquittal  of  higher. — Fields 's  case,  52  Ala.  348; 
Lewis's  case,  51  Ala.  1;  Nutt's  case,  63  Ala.  ISO;  Berry's  case,  65  Ala.  117; 
Smith's  case,  68  Ala.  424;  Sylvester's  case,  72  Ala.  201;  De  Annan's  case, 
71  Ala.  351.  Yet  on  a  second  trial,  a  conviction  may  be  had  for  the  lower, 
although  proof  shows  higher  degree. — De  Annan's  case,  71  Ala.  351;  Sylvester's 
ease,  72  Ala.  201.  Practice  as  to  plea  of  former  conviction  on  second  trial. — 
De  Annan's  case.  77  Ala.  10;  McQueen rs  case,  103  Aa.  12  (15  So.  824);  Bur- 
ton's case,  115  Ala.  1  (22  So.  585);  circuit  court  rule  31,  Code  of  1896,  vol. 
I,  p.  1200.  Judgment  need  not  affirmatively  show  defendant  present  when 
verdict  rendered. — Henson  v.  State,  112  Ala.  41  (21  So.  79).  Judgment,  entry, 
sufficiency  of  recitals. — Davis  v.  State,  136  Ala.  20  (33  So.  817).  Judgment 
and  sentence  cannot  be  rendered  unless  degree  is  found. — Brown's  case,  109 
Ala.  70  (20  So.  103);  Hall's  case,  40  Ala.  698;  Cobia's  case,  16  Ala.  781;  John- 
son's case,  17  Ala.  618;  Bobertson's  case,  42  Ala.  509;  Murphy's  case,  45  Ala. 

32.  Sentencing  two  prisoners  " during  their  natural  lifetime,"  equivalent 
to  sentencing  each  for  life. — White's  case,  30  Ala.  518.  A  sentence  to  death, 
without  specifying  the  day  of  execution,  supreme  court,  on  affirmance,  will 
fix  a  day. — Russell's  case,  33  Ala.  366.  Flight,  evidence  that  mob  was  formed 
to  lynch  defendant  or  his  brother. — Sanders  v.  State,  131  Ala.  1  (31  So.  564). 
Charges  examined  and  held  sufficient  under  this  section. — Tribble  v.  State, 
145  Ala.  23  (40  So.  938).  Deadly  weapon,  when  question  of  law  and  when  of 
fact.— Tribble  v.  State,  145  Ala.  23  (40  So.  938);  Sylvester  v.  State, 
71  Ala.  17;  Tesney  v.  State,  77  Ala.  33.  Indictment  examined  and 
held  sufficient. — Snyder  v.  State,  145  Ala.  33  (40  So.  978);  Coker  v.  State,  144 
Ala.  28  (40  So.  516).  Negligence  in  use  of  firearms. — Austin  v.  State,  145 
Ala.  37  (40  So.  9).  Proximity  to  scene  of  crime. — Richardson  v.  State,  145  Ala. 
46  (41  So.  82).  Dogs  trained  to  track  human  beings;  evidence  as  to. — Richard 
son  v.  State,  145  Ala.  46  (41  So.  82).  Capital  punishment  cannot  be  waived  in 
trial  for  murder. — Kilgore  v.  State,  124  Ala.  24  (27  So.  4).  Punishment  of 
manslaughter;  as  to  whether  in  penitentiary  or  at  hard  labor,  for  the  county. — 
See  Evans's  case,  109  Ala.  11  (19  So.  535);  Ex  parte  Goucher,  103  Ala.  305 
(15  So.  601);  Brown's  case,  102  Ala.  179  (15  So.  602);  Henderson's  case,  98 
Ala.  35  (13  So.  146);  Zaner's  case,  90  Ala.  651  (8  So.  698);  Herrington's 
case,  87  Ala.  1  (5  So.  831);  Gunter's  case,  83  Ala.  96  (3  So.  600).  Irregular 
verdict  in  this  respect  does  not  operate  as  an  acquittal. — Cases,  supra. 

7085.  (4855)  (3726)  (4297)  (3665)  (113)  Same;  killing  in 
duel;  degree. — Killing  by  fight  in  single  combat,  commonly 
called  a  duel,  with  deadly  weapons,  is  murder  in  the  second 
degree. 

(Clay's  Digest,  p.  414,  $  10.) 

7086.  (4856)  (3727)  (4298)  (3656)  (114)  Same;  killing  in 
sudden  rencounter  with  concealed  weapon. — When  the  killing 
in  any  sudden  rencounter  or  affray  is  caused  by  the  assailant 
by  the  use  of  a  deadly  weapon,  which  was  concealed  before 
the  commencement  of  the  fight,  his  adversary  having  no  deadly 
weapon  drawn,  such  killing  is  murder  in  the  second  degree, 
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and  may,  according  to  the  circumstances,  be  murder  in  the 
first  degree.    (Form  78  [64].) 

(Clay's  Digest,  p.  413,  §  9.)  Proper  instructions  under  this  statute.— 
Scoggins  v.  State,  120  Ala.  369  (25  So.  180).  Indictment  for  manslaughter.— 
Henson  v.  State,  114  Ala.  25  (22  So.  127).  Does  not  apply  where  the  deceased 
was  the  assailant. — Scales 's  case,*  96  Ala.  69  (11  So.  121).  Assailant  means  one 
who  assails  or  assaults,  or  who  is  the  aggressor. — Scales 's  case,  96  Ala.  69  (11 
•  So.  121).  If  there  be  a  killing  without  previous  malice  provoked  by  abusive 
language  or  other  offense  less  than  an  immediate  preceding  assault,  and  the 
insulted  party,  maddened  by  the  insult,  immediately  and  without  reflection, 
without  time  to  reflect,  with  no  purpose  formed  or  thought  of,  takes  life 
with  a  deadly  weapon,  this  reduces  the  crime  to  murder  in  the  second  degree, 
but  no  lower. — Hornsby's  case,  94  Ala.  55  (10  So.  522).  State  may  prove  that 
defendant  had  a  pistol  concealed  in  his  pocket  at  the  time  of  the  difficulty 
under  an  indictment  for  murder. — Morris  v.  State,  39  So.  608. 

7087.  (48p7)  (3728)  (4299)  (3657)  (115)  Same;  degree  to 
be  found  by  jury. — When  the  jury  find  the  defendant  guilty 
under  an  indictment  for  murder,  they  must  ascertain,  by  their 
verdict,  whether  it  is  murder  in  the  first  or  second  degree; 
but  if  the  defendant  on  arraignment  confesses  his  guilt,  the 
court  must  proceed  to  determine  the  degree  of  the  crime,  by 
the  verdict  of  a  jury,  upon  an  examination  of  the  testimony, 
and  pass  sentence  accordingly. 

(Clay's  Digest,  p.  412,  §  2.)  Verdict,  "we,  the  jury,  find  the  defendant 
guilty  as  charged  in  the  indictment,"  is  defective. — Fuller  v.  State,  110  Ala. 
655  (20  So.  1020).  Charge,  what  not  impinging  upon  right  or  duty  of  jury.— 
Williams  v.  State,  130  Ala.  107  (30  So.  484).  A  general  verdict  or"  guilty  will 
not  sustain  a  judgment  of  conviction. — Watkins  v.  State,  133  Ala.  88  (32  So. 
627).  The  sentence  is  not  the  act  of  the  court  but  the  judgment  of  the  law.— 
Gray  v.  State,  55  Ala.  86.  Jury  alone  can  fix  punishment.  Can  defendant 
consent  to  waiver  of  special  venire f  Waiver  of  capital  punishment. — Bank 
head  v.  State,  124  Ala.  14  (26  So.  9?9).  Court  charging  jury  that  defendant 
may  be  guilty  of  less  crime  than  murder  in  the  first  degree. — Gafford  v. 
State,  125  Ala.  1  (28  So.  406).  Necessity  of  instructing  jury  as  to  different 
degrees  of  offense. — Brown  v.  State,  109  Ala.  70  (20  So.  103).  See  130  Ala. 
70  (30  So.  339);  Dennis  v.  State,  112  Ala.  64  (20  So.  925).  When  error  for 
court  to  refuse  to  instruet  jury  as  to  different  degrees  of  crime. — Brown  ▼. 
8tate,109  Ala.  70  (20  So.  103).     See  note  to  8  7084  (4854). 

7088.  (4858)  (3729)  (4296)  (3654)  (112)  Same;  punish- 
ment. — Any  person  who  is  guilty  of  murder  in  the  first  degree 
mnst,  on  conviction,  snff er  death,  or  imprisonment  in  the 
penitentiary  for  life,  at  the  discretion  of  the  jury;  and  any 
person  who  is  guilty  of  murder  in  the  second  degree  must,  on 
conviction,  be  imprisoned  in  the  penitentiary  for  not  less  than 
ten  years,  at  the  discretion  of  the  jury. 

(Aikin's  Digest,  p.  102,  §  3;  Clay's  Digest,  p.  412,  f  1.)  Verdict  finding 
defendant  guilty  of  murder  in  the  'Second  degree  without  fixing  punishment, 
defective. — Washington  v.  State,  125  Ala.  40  (28  So.  78).  Verdict  failing  to 
fix  punishment  is  defective. — Washington  v.  State,  125  Ala.  40  (28  So.  78). 
Jury  alone  can  fix  punishment — Bankhead  v.  State,  124  Ala.  14  (26  So.  979). 
Judgment  and  sentence  to  hard  labor  to  pay  costs. — Linnehan  v.  State,  120  Ala. 
293  (25  So.  6).  Charge  of  court  and  duty  of  jury  in  determining  punishment- 
Brown  v.  State,  109  Ala.  70  (20  So.  103).    Statute  commits  to  the  discretion 
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of  the  jury  punishment  to  be  inflicted. — Miller  v.  State,  54  Ala.  155.  Different 
punishment  of  crimes  reviewed. — Fields  v.  State,  52  Ala.  849.  A  judgment  of 
conviction  cannot  be  rendered  on  a  verdict  which  does  not  expressly  define  the 
degree  of  crime. — Brown  v.  State,  109  Ala,  70  (20  So.  103) ;  Levison  v.  State, 
54  Ala.  520;  Dover  v.  State,  75  Ala.  40;  Cobia  v.  State,  16  Ala.  781.  Death 
penalty  never  imposed  except  at  the  discretion  of  the  jury;  capital  punish- 
ment is  authorized  but  not  commanded  or  compelled;  it  is  never  visited  except 
by  the  jury  on  their  own  responsibility  controlled  by  their  own  conscience. — 
Brown  v.  State,  109  Ala.  70  (20  So.  103).  Duty  of  court  to  direct  defendant 
to  be  hanged  by  the  neck  until  he  is  dead. — Gray  v.  State,  55  Ala.  86. 

Erroneous  charge  as  to  punishment  if  favorable  to  defendant  no  ground 
for  reversal.— Henson  v.  State,  120  Ala.  316  (25  So.  23). 

7089.  (4859)  (3730)  (4593)  (3656)  (114)  Same;  punishment 
when  committed  by  convict. — Any  convict  sentenced  to  im- 
prisonment for  life,  who  commits  murder  in  the  first  degree, 
while  snch  sentence  remains  in  force  against  him,  must,  on 
conviction,  suffer  death. 

*  Statute  is  not  class  legislation;  sufficiency  of  indictment. — Williams  v.  State, 
130  Ala.  31  (30  So.  336). 
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ARTICLE  2. 

Manslaughter    7000-7093. 


SlCTTON. 

7000.  Manslaughter;  different  de- 
grees of. 

7091.  Same;  by  engineer  of  steam- 
boat, and  employer. 


Section. 

7092.  Same;  punishment. 

7093.  Same;  punishment  when  com- 

mitted with  bowie  knife. 


7090.  (4860)  (3731)  (4301)  (3659)  (117)  Manslaughter; 
different  degrees  of. — Manslaughter,  by  voluntarily  depriving 
a  human  being  of  life,  is  manslaughter  in  the  first  degree;  and 
manslaughter  committed  under  any  other  circumstances  is 
manslaughter  in  the  second  degree.    (Forms  72,  73  [60,  61].) 

Manslaughter  once  punished  by  branding  on  the  hand  of  the  let- 
ter "M";  in  1812  was  punishable  by  branding,  imprisonment,  and 
by  standing  in  the  pillory. — Toulmin's  Digest,  pp.  206,  224.  Clay's 
Digest,  p.  413,  8  9  3  and  4.)  Manslaughter,  sufficiency  of  verdict 
and  judgment. — Stevens  v.  State,  133  Ala.  28  (32  So.  270);  Watkins  v.  State, 
133  Ala.  88.  Definition  of  manslaughter  held  too  favorable  to  defendant. — 
Pirnell  v.  State,  129  Ala.  6  (29  So.  860).  Killing  by  unlawfully  pointing  a 
loaded  pistol.— Barnes  v.  State,  134  Ala.  36  (32  So.  670).  Killing  by  racing 
horses  along  public  highway. — Thompson  v.  State,  131  Ala.  18  (31  So.  725). 
Criminal  intent  implied  from  negligence. — lb.  Sufficiency  of  indictment  to 
charge  manslaughter;  negligence  not  necessary  element  of  manslaughter  fn 
second  degree.— Benjamin  v.  State,  121  Ala.  26  (25  So.  917).  Manslaughter 
is  the  unlawful  and  felonious  killing  of  another,  without  any  malice  either 
express  or  implied. — Clark  v.  State,  117  Ala.  1  (23  So.  671).  The  statute 
divides  manslaughter  into  degrees,  but  it  does  not  enlarge  or  diminish  the 
elements  of  the  offense. — Clarke  v.  State,  117  Ala.  1  (23  So.  671).  The  design 
or  intention  to  take  life  always  a  question  for  the  jury. — Dennis  v.  State,  112 
Ala.  64  (20  So.  925);  Hornsby  v.  State,  94  Ala.  55  (10  So.  522).  Actual  inten- 
tion to  take  life  not  necessary. — Lewis  v.  State,  96  Ala.  6  (11  So.  259);  White 
▼.  State,  84  Ala.  421  (4  So.  598).  Snapping  or  pointing  pistol  at  child,  when 
accidentally  discharged. — Johnson  v.  State,  94  Ala.  35    (10  So.  667).    Man- 
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slaughter,  unlawfully  and  without  malice;  statute  does  not  define  manslaughter; 
must  look  to  common  law  for  definition. — Hornsby  v.  State,  94  Ala.  55  (10 
So.  522);  Smith  v.  State,  68  Ala.  424.  Manslaughter  is  the  unlawful  killing 
of  another  without  malice,  either  express  or  implied;  it  may  be  either  volun- 
tarily upon  a  sudden  heat  or  involuntarily,  but  in  the  commission  of  some 
unlawful  act. — Flanagan  v.  State,  46  Ala.  703.  See  note  to  §  7084  (4854). 
There  may  be  a  conviction  of  manslaughter  under  an  indictment  charging 
murder. — Smith  v.  State,  142  Ala.  14  (39  So.  329).  Negligence  in  use  of  fire- 
arms.— Richardson  v.  State,  145  Ala.  46  (41  So.  82). 

7091.  (4861)  (3732)  (4302)  (1112,  1113)  (884,  885)  Same; 
by  engineer  of  steamboat,  and  employer. — In  case  of  the  loss 
of  life  from  the  explosion  of  a  boiler,  or  any  apparatus  con- 
nected therewith,  on  any  steamboat  navigating  the  waters  of  . 
this  state,  and  the  person  acting  thereon  as  engineer  has  not 
obtained  a  certificate  to  act  as  such  engineer,  or  is  acting  out 
of  the  grade  therein  specified,  or  is  knowingly  employed  after 
the  revocation  of  his  certificate,  the  captain  or  owner  employ- 
ing such  person,  and  the  person  so  employed  or  acting,  are 
guilty  of  manslaughter  in  the  first  degree. 

7092.  (4862)  (3733)  (4303)  (3660)  (118)  Same;  punish, 
ment. — Any  person  who  is  convicted  of  manslaughter  in  the 
first  degree  must,  at  the  discretion  of  the  jury,  be  imprisoned 
in  the  penitentiary  for  not  less  than  one  nor  more  than  ten 
years,  and  any  person  who  is  convicted  of  manslaughter  in 
the  second  degree  must,  at  the  discretion  of  the  jury,  be  im- 
prisoned in  the  county  jail,  or  sentenced  to  hard  labor  for  the 
county,  for  not  more  than  one  year,  and  may  also  be  fined 
not  more  than  five  hundred  dollars. 

(Aikin's  Digest,  p.  109,  J,  46.)  This  section  modified  by  §  5412  of 
the  Code  of  1896.— Henson  v.  State,  120  Ala.  316  (25  So.  23);  Ex  parte  Brown, 
102  Ala.  170  (15  So.  602).  This  section  and  §7620  (5412)  not  in  conflict; 
latter  controls. — Henderson  v.  State,  98  Ala.  35  (13  So.  146);  Bibb  v.  State, 
83  Ala.  84  (3  So.  711).  Jury  no  right  to  prescribe  place  of  punishment;  when 
verdict  sufficient  to  authorize  judgment  and  sentence  by  the  court. — Washing- 
ton v.  State,  117  Ala.  30  (53  So.  697);  Ex  parte  Brown,  102  Ala.  179  (15  So. 
602);  Evans  v.  State,  109  Ala.  11  (19  So.  535).  Verdict  and  judgment  for 
manslaughter.— Hughes  v.  State,  117  Ala.  25  (23  So.  677). 

7093.  (4863)  (3734)  (4300)  (3658)  (116)  Same;  punish- 
ment when  committed  with  a  bowie  knife. — Any  person  who, 
being  armed  with  a  razor,  bowie  knife,  or  other  knife  of  like 
kind  or  description,  commits  manslaughter  therewith  in  a 
sudden  rencounter,  must,  on  conviction,  be  imprisoned  in  the 
penitentiary  for  not  less  than  five  nor  more  than  ten  years. 

(Clay's  Digest,  p.  482,  $  38.) 
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CROSS  REFERENCES. 


HOMICIDE  (Criminal  Code) 7084-7093 

HOSSB-RAOINa,  GAMING  AS  TO  (Criminal  Code) 7002-7005,  7728 

HOISES  (Criminal  Code) 6237,  6239 

HOSPITALS  (Political  Code)    838-878,    734 

HOSPITALS  FOB  INSANE  (Political  Code)   838-  878 

HOSPITALS,  MUNICIPAL  (Political  Code) 1277 

HORTICULTURE  (Political  Code) 811-  826 

HORTICULTURE,  OFFENSES  CONCERNING  (Criminal  Code) 6223-6228 


CHAPTER  230. 

HOTELS  AND  INNKEEPERS.     7094-7097. 


Section. 

7094.  Innkeepers  to  give  checks  or 

receipts  for  baggage. 

7095.  Fire  escapes. 


Section. 

7096.  Fire  escapes. 

7097.  Locks,  bolts,  etc. 


7094.  Innkeeper  to  give  checks  or  receipts  for  baggage.— 

Keepers  of  inns,  hotels,  and  other  houses  of  public  entertain- 
ment for  travelers,  shall  give  receipts  or  checks  for  all  bag- 
gage of  their  guests,  delivered  in  such  inn,  hotel,  or  house  of 
entertainment,  when  requested  so  to  do  by  such  guests;  and 
such  keeper  shall  not  make  any  additional  charge  for  receipt- 
ing for,  checking,  or  keeping  such  luggage,  so  long  as  the 
owner  remains  a  guest  of  the  house.  A  violation  of  the  pro- 
visions of  this  section  shall  be  a  misdemeanor. 

7095.  Fire  escapes. — Any  owner,  proprietor,  or  manager  (wao 
of  any  hotel,  office  building,  school  building,  store,  or  man- 
ufacturing building,  which  is  more  than  two  stories  high, 

now  erected,  who  shall  fail  for  six  months  after  the  adoption 
of  this  Code  to  have  securely  fixed  and  conveniently  arranged 
so  as  to  be  accessible  to  persons  lodging  in,  working  in,  or 
occupying  such  building,  in  case  of  fire  in  such  building,  good 
and  sufficient  fire  escapes  or  ladders  for  each  story  of  said 
building,  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction, 
shall  be  fined  not  less  than  fifty  nor  more  than  five  hundred 
dollars,  and  may  be  imprisoned  in  the  county  jail,  or  sentenced 
to  hard  labor  for  the  county,  for  not  more  than  six  months, 
for  each  day  so  continued. 

7096.  Fire  escapes. — Any  owner,  proprietor,  or  manager  of  (w.co 
any  hotel,  office  building,  school  building,  store,  or  manu- 
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factoring  building  erected  hereafter  who  shall  fail  to  erect 
with  such  building  such  fire  escapes  as  are  required  in  the 
preceding  section,  shall,  on  conviction,  be  fined  not  less  than 
fifty  nor  more  than  five  hundred  dollars,  and  may  be  impris- 
oned in  the  county  jail,  or  sentenced  to  hard  labor  for  the 
county,  for  not  more  than  six  months. 
(woo.)  7097.  Locks,  bolts,  etc. — Any  owner,  proprietor,  or  man- 
ager of  any  hotel  or  inn  who  shall  fail  or  neglect  to  pro- 
vide good  and  sufficient  locks,  latches,  or  bolts  to  all  the  doors 
and  rooms  used  by  guests  or  provided  for  the  use  of  guests 
or  patrons  of  such  hotel  or  inn,  whereby  the  same  may  be 
securely  fastened  from  the  inside  of  such  room,  shall,  on  con- 
viction, be  fined  not  less  than  ten  nor  more  than  one  hpndred 
dollars. 

CROSS  REFERENCES. 


«4.t& 


HOTELS  AND  INNKEEPERS  (Criminal  Code) 7094 

(Civil  Code)    4537-4542 

HOTEL  KEEPERS;  LIEN  (Civil  Code) 4827,  4828 

HOUSE  OF  REPRESENTATIVES  (Political  Code) 900 

HOUSE  OP  ILL  FAME  (Political  Code) 1294 

"         (Criminal  Code) 7843,  7619 

HUNTING  (Civil  Code)   4485 

"         (Criminal  Code) 6954-6982 

HUSBAND  AND  WIFE  (Civil  Code) 4486-4504 

IDIOTS  (Civil  Code) 4345-4361 

ILLEGAL  CONTRACTS  (Civil  Code) 3334-3353 

ILLEGITIMATE  CHILDREN  (Criminal  Code) 6364-6388 

ILL  FAME,  HOUSE  OF  (Political  Code)   1294 

ILLUMINATING  QIL  (Political  Code) 1572-1580,  2361 

IMBECILES  (Civil  Code) 4345-4361 

IMMIGRANTS  (Criminal  Code)   6854,  6851 


CHAPTER  231. 

IMMIGRATION.     7008. 

m^.  4,  7098.  Unlawful  importation  of  immigrants,  penalty  for.— 
JJJ7*  *  Any  person,  firm,  association,  or  corporation  who  shall  bring 
~  * "  or  cause  to  be  brought  into  the  State  of  Alabama,  any  immi- 
grants from  any  foreign  country,  in  any  other  way  than 
through  the  department  of  immigration,  and  in  accordance 
with  the  immigration  laws  of  this  state,  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction,  shall  be  fined  not  less  than 
one  thousand  dollars. 
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CROSS  REFERENCES. 


IMMiaBATION  (Political  Code) .827-  837 

'•         (Criminal    Code)    7098 


CHAPTER  232. 

IMPEACHMENT  OF  OFFICERS.     7099-712a 


SECTION. 

7099.  Who     may     be     impeached; 

grounds  of  impeachment. 

7100.  Disqualification   a   ground    of 

impeachment. 

7101.  Proceedings  in  name  of  state; 

upon  whose  information 
commenced. 

7102.  Five  resident  taxpayers  may 

institute;  must  give  bond. 

7103.  On  the  information. 

7104.  In  supreme  court;  order,  sum- 

mons, and  copy  of  informa- 
tion; continuances;  preced- 
ence of  cause. 

7105.  Proceedings  in  supreme  court. 

7106.  Powers  of  examiners;  and  by 

whom  their  process  issued. 

7107.  Proceedings  before  examiners. 

7108.  When  proceedings  in  circuit; 

city,  or  criminal  court. 

7109.  In  case  the  sheriff  or  clerk  is 

impeached. 

7110.  When  cause  stands  for  trial; 

trial  by  jury;  precedence  of 
cause. 

7111.  Time  of  trial. 

7112.  Drawing  juries  for  impeach- 

ment of  county  commission- 
ers and  other  officers. 


Section. 

7113.  List     prepared     from     which 

jurors  are  drawn. 

7114.  Talesmen,  how  drawn. 

7116.  Verification     of     information 

when    filed    by    taxpayers; 
costs. 
7110.  Duties  and  liabilities  of  sher- 
iffs, etc.;  fees  of  clerk,  etc. 

7117.  Compensation    of    witnesses; 

how  state  witnesses  before 
supreme  court  paid. 

7118.  Final  record  to  be  made. 

7119.  Appeals  to  supreme  court. 

7120.  Security  for  costs. 

7121.  Amendments  allowed;  to  what 

facts  witnesses  may  testify. 

7122.  Duty  of  clerks  in  certifying 

vacancy  in  office  on  convic- 
tion. 

7123.  Extent  of  judgment;  liability 

of  accused  to  indictment. 

7124.  Duty  of  grand  jury;  when  re- 

port of  grand  jury  transmit- 
ted to  attorney-general. 

7126.  Duty  of  attorney-general  and 
solicitors. 

7126.  Proceedings  when  defendant 
has  removed,  absconded,  or 
secreted   himself. 


r.o.o.) 


7099.    (4864)    (4818)    (4047)    Who  may  be  impeached;  ^^ 
grounds  of  impeachment. — The  following  officers  may  be  im-  ti«M»i. 
peached  and  removed  from  office,  to  wit:  Chancellors,  judges  (*c178, 
of  city  conrts,  judges  of  probate  courts,  solicitors  of  the  cir- 
cuits, judges  of  the  inferior  courts  from  which  an  appeal  may 
be  taken  direct  to  the  supreme  court;  sheriffs,  clerks  of  the 
circuit,  city,  or  criminal  courts,  tax  collectors,  tax  assessors, 
county  treasurers,  coroners,  justices  of  the  peace,  notaries  pub- 
lic, constables,  and  all  other  state  officers  not  named  in  section 
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173  of  the  constitution,  and  all  other  county  officers,  and 
mayors  and  intendants  of  incorporated  cities  and  towns  in 
this  state,  for  the  following  causes,  to  wit:  Willful  neglect 
of  duty,  corruption  in  office,  incompetency,  or  intemperance 
in  the  use  of  intoxicating  liquors  or  narcotics  to  such  an  extent 
in  view  of  the  dignity  of  the  office  and  importance  of  its  duties 
as  unfits  the  officer  for  the  discharge  of  such  duties,  or  any 
offense  involving  moral  turpitude  while  in  office,  or  committed 
under  color  thereof,  or  connected  therewith. 

(Mar.  7,  1876,  p.  277,  §  1,  amended  Feb.  3,  1877,  p.  126,  §  1;  Jan.  21, 
1879,  p.  155,  §  1.)  Habitual  drunkenness  discussed  and  defined. — Savage's 
case,  89  Ala.  1  (7  So.  7,  183);  Robinson's  case,  111  Ala.  482  (20  So.  30). 
For  neglect  of  duty,  evidence  necessary  in  support  thereof. — Tally's  case,  102 
Ala.  25  (15  So.  722).  For  aiding  or  abetting  in  homicide,  evidence  in  support 
thereof. — lb. 

7100.  (4865)  (4819)  (4069)  Disqualification  a  ground  of 
impeachment. — Any  of  the  officers  named  in  the  preceding 
section,  who  shall  be  disqualified  by  law  from  holding  office 
in  this  state,  may  be  impeached  and  removed  from  office  on 
proceedings  instituted  and  prosecuted  in  the  manner  herein 
provided. 

(Mar.  7,  1876,  p.  277,  §  23;  Feb.  3,  1877,  p.  126,  §  1;  Jan.  21,  1879,  p.  155, 
§  23.) 

7101.  (4866)  (4820)  {4048)  Proceedings  in  name  of  state; 
upon  whose  information  commenced.— Proceedings  under  sec- 
tions 174  and  175  of  article  7  of  the  constitution  shall  be  insti- 
tuted in  the  name  of  the  State  of  Alabama,  in  the  nature  of 
an  information,  by  the  attorney-general,  or  solicitor,  or  upon 
the  information  of  such  other  persons  as  are  by  this  chapter 
allowed  to  institute  the  same;  and  all  such  proceedings  shall 
be  conducted,  and  all  process  shall  issue,  in  the  name  of  the 
State  of  Alabama. 

(Mar.  7,  1876,  p.  277,  §  2;  Feb.  3,  1877,  p.  126,  §  1;  Jan.  21,  1879,  p.  155, 
§  2.)  Impeachment  proceedings  are  governed  by  the  rules  of  law  and  evi- 
dence applicable  to  criminal  cases. — Robinson's  case,  111  Ala.  482  (20  So.  30); 
Tally's  case,  102  Ala.  25  (15  So.  722);  Savage's  case,  89  Ala.  1  (7  So.  7,  183); 
Buckley's  case,  54  Ala.  549. 

7102.  (4867)  (4821)  (4049)  Five  resident  taxpayers  may 
institute;  must  give  bond. — Any  five  resident  taxpayers  of 
the  division,  circuit,  district,  county,  city,  or  town,  for  which 
the  officer  sought  to  be  impeached  was  elected  or  appointed, 
may  institute  proceedings  of  impeachment,  under  either  of 
the  sections  of  the  constitution  above  expressed,  upon  giving 
bond,  with  sufficient  sureties,  payable  to  the  officer  sought  to 
be  impeached,  conditioned  to  prosecute  the  impeachment  to 
effect,  and,  failing  therein,  to  pay  all  costs  that  may  be  in- 
curred; which  bond  shall  be  taken  and  approved  by  the  clerk 


IMPEACHMENT  OF  OFFICERS.  633 

of  the  court  before  which  the  proceedings  are  proposed  to  be 
instituted. 

(Mar.  7, 1876,  p.  277,  §  3;  Feb.  3, 1877,  p.  127,  §  lj  Jan.  21, 1879,  p.  155,  §  3.) 

7103.  (4868)  (4822)  (4050)  Of  the  information.— Such  in- 
formation shall  be  addressed  to  the  court  before  which  the 
trial  is  to  be  had,  and  shall  specify,  with  reasonable  certainty, 
the  offense,  offenses,  or  other  grounds  of  impeachment  charged 
against  the  officer,  within  the  provisions  of  section  173  of 
article  7  of  the  constitution,  and  shall  contain  a  succinct  state- 
ment of  the  facts  constituting  the  matters  complained  of, 
and  an  appropriate  prayer  for  process  and  relief,  and  shall 
be  signed  by  the  attorney-general,  or  solicitor,  or  by  counsel, 
as  the  case  may  be;  and  when  such  information  is  by  tax- 
payers, the  names  of  such  taxpayers  must  be  joined  as  plain- 
tiffs with  the  state. 

(Mar.  7, 1876,  p.  277,5  4;  Feb.  3, 1877,  p.  126,  §  1;  Jan.  21, 1879,  p.  155,  §  4.) 
Sufficiency  of  information  and  report. — Savage's  case,  89  Ala.  1  (7  So.  7,  183). 

7104.  (4869)  (4823)  (4051)  In  supreme  court;  order,  sum- 
mons, and  copy  of  information;  continuances;  precedence  of 
cause. — If  such  information  be  filed  under  section  174  of  arti- 
cle 7  of  the  constitution,  the  supreme  court,  in  term  time, 
or  a  justice  thereof,  in  vacation,  shall  make  an  order,  requir- 
ing the  officer  proceeded  against  to  appear  at  a  place,  and 
on  a  day,  which  may  be  either  in  term  time  or  vacation,  to 
be  specified  in  the  order,  and  answer  the  information;  the 
clerk  of  the  court  shall  issue  a  summons,  in  which  shall  be 
set  forth  a  copy  of  the  order,  directed  to  any  sheriff  of  the 
State  of  Alabama,  which,  together  with  a  copy  of  the  informa- 
tion, shall  be  served  on  the  defendant;  and  if  the  summons 
is  served  twenty  days  before  the  day  specified  in  the  order, 
the  defendant  shall  answer  the  information  on  the  day  speci- 
fied, and  if  the  summons  is  served  less  than  twenty  days  before 
the  day  so  specified,  the  court,  in  term  time,  or  a  justice  there- 
of, in  vacation,  shall,  on  the  day  so  specified,  make  an  order 
setting  another  day,  not  exceeding  twenty  days  thereafter, 
on  which  the  defendant  shall  answer  tjie  information;  and 
another  day  may  be  set,  and  another  summons  issued,  as  often 
as  may  be  "necessary,  and  continuances  may  be  granted  in 
the  discretion  of  the  court ;  but  the  cases  herein  provided  for 
shall  have  precedence  and  priority  over  all  other  business  in 
the  court. 

(Mar.  7, 1876,  p.  277,  §  5;  Feb.  3, 1877,  p.  126,  §  1;  Jan.  21, 1879,  p.  155,5  5.) 

7105.  (4870)  (4824)  (4052)  Proceedings  in  supreme  court. 
—In  all  original  proceedings  commenced  under  this  chapter 
in  the  supreme  court,  either  party  shall  have  compulsory  pro- 
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cess  to  compel  the  attendance  of  witnesses,  to  be  issued  by 
the  clerk  of  the  conrt,  and  served  by  the  marshal  of  the  court, 
or  by  any  sheriff  of  the  state;  and  such  witnesses  shall  be 
sworn  and  examined  on  the  trial  in  open  court;  the  examina- 
tion of  such  witnesses  shall  be  conducted,  and  defaulting  mi- 
nesses  shall  be  subject  to  similar  proceedings  and  penalties, 
as  in  criminal  cases  in  the  circuit  court;  but,  on  the  written 
consent  of  the  defendant,  the  court,  or  a  justice  thereof,  in 
term  time  or  vacation,  may  appoint  one  or  more  examiners, 
whose  duty  it  shall  be,  jointly  or  severally,  as  may  be  directed 
in  the  order  of  appointment,  to  take  and  certify,  by  such  day 
as  may  be  fixed  in  the  order  of  appointment,  the  evidence 
against  and  for  the  defendant,  on  the  several  specifications 
contained  in  the  information;  and  the  charges  shall  be  tried 
by  the  court  on  such  evidence  so  taken  and  certified,  and  such 
documentary  evidence  as  may  be  offered;  and  the  court  for 
the  trial  and  impeachment  may  sit  or  continue  its  sessions 
at  any  time  without  reference  to  the  terms  as  prescribed 
by  law. 

(Mar.  7, 1876,  p.  277,  §  6;  Feb.  3, 1877,  p.  126,  §  1;  Jan.  21, 1879,  p.  155,  §  6.) 

7106.  (4871)  (4825)  (4053)  Powers  of  examiners;  and  by 
whom  their  process  issued. — The  examiner  or  examiners  so 
appointed  shall  have  power  to  issue  subpoenas  for  witnesses, 
which  shall  be  served  by  the  sheriff  of  the  proper  county,  or 
by  any  special  constable  appointed  by  such  examiner  or  ex- 
aminers, to  compel  the  attendance  of  witnesses  by  attachment, 
and  to  punish  for  contempt  by  fine  or  imprisonment  in  the 
county  jail,  and  to  administer  oaths  to  witnesses,  and  the  oaths 
administered  by  such  examiners  shall,  in  all  respects,  be 
deemed  and  held  to  be  lawful  oaths. 

7107.  (4872)  (4826)  (4054)  Proceedings  before  examiners. 
— Either  party  shall  have  the  right  to  appear  before  the  ex- 
aminer by  himself  and  counsel,  and,  to  this  end,  shall  have 
five  days7  notice  of  the  time  and  place  of  his  sittings;  each 
party  shall  have  compulsory  process  to  compel  the  attendance 
of  witnesses;  and  from  the  rulings  of  the  examiner  on  any 
question  of  the  admissibility  and  legality  of  evidence  offered, 
either  party  may  reserve  an  exception,  to  be  decided  by  the 
supreme  court. 

7108.  (4873)  (4827)  (4055)  When  proceedings  in  circuit, 
city,  or  criminal  court.— If  such  information  is  filed  in  the 
circuit,  city,  or  criminal  court,  the  judge  of  such  court  shall 
make  an  order,  either  in  term  time  or  vacation,  requiring  the 
officer  proceeded  against  to  appear  at  a  place,  and  on  a  day, 
which  may  be  either  in  term  time  or  vacation,  to  be  specilied 
in  the  order,  and  answer  the  information;  the  clerk  of  the 
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court  shall  issue  a  summons,  in  which  shall  be  set  forth  a  copy 
of  the  order,  directed  to  any  sheriff  of  the  State  of  Alabama, 
and  which,  together  with  a  copy  of  the  information,  shall  be 
served  on  such  defendant;  and  another  day  may  be  set,  and 
other  summons  issued,  as  often  as  may  be  necessary,  and 
continuances  may  be  granted  in  the  discretion  of  the  court. 

(Mar.  7, 1876,  p.  177,5  9;  Feb.  3, 1877,  p.  126,  §  1;  Jan.  21, 1879,  p.  155,8  9.) 

7109.  (4874)  (4828)  (4056)  In  case  the  sheriff  or  clerk  is 
impeached — In  all  cases  in  which  the  sheriff  is  the  party 
accused,  all  process  relating  to  the  cause  shall  be  executed 
by  the  coroner  of  the  county,  and,  if  there  is  no  coroner,  tiien 
by  such  other  person  as  may  be  appointed  by  the  court,  or 
the  judge  in  vacation;  and  if  the  accused  is  the  clerk  of  the 
court,  then  the  court,  or  judge  thereof,  shall  appoint  a  special 
clerk,  who  shall  be  some  reliable  and  responsible  person,  and 
who  shall  perform  and  discharge  all  the  duties  of  the  office 
as  to  this  particular  case,  under  the  direction  of  the  court, 
or  the  judge  thereof,  until  such  case  is  finally  determined,  and 
shall  be  liable  to  all  penalties  prescribed  by  law  for  any  mis- 
feasance, or  malfeasance,  or  nonfeasance,  in  the  discharge  of 
the  duties  of  such  office. 

7110.  (4875)  (4829)  (4057)  When  cause  stands  for  trial; 
trial  by  jury;  precedence  of  cause. — When  the  information  is 
filed  in  the  circuit,  city,  or  criminal  court,  if  the  summons  is 
served  twenty  days  before  the  day  specified  in  the  order,  such 
cause  shall  stand  for  trial  on  that  day,  and'  if  the  summons 
is  served  less  than  twenty  days  before  the  day  specified  in  the 
order,  then  the  court,  in  term  time,  or  the  judge  thereof,  in 
vacation,  shall,  on  the  day  specified  in  the  order,  make  an 
order  setting  another  day  on  which  the  defendant  shall  answer 
the  information,  and  the  cause  stand  for  trial;  and  the  cause, 
if  in  term  time,  shall  have  precedence  and  priority  over  all 
other  business  in  such  court;  and,  whether  in  term  time  or 
vacation,  shall  be  proceeded  with  in  all  respects  as  civil  actions 
at  law  are  conducted,  with  the  right  to  either  party  to  except 
to  the  rulings  of  the  court,  and  to  reserve  such  exceptions 
as  in  civil  causes;  and  the  defendant  shall  be  entitled  to  a 
trial  by  jury  on  any  issue  of  fact,  whenever  he  demands  the 
same;  and  if  the  trial  is  had  in  vacation,  upon  a  demand  for 
a  jury,  the  judge  of  the  court  shall  make  an  order  requiring 
a  jury  to  be  summoned  by  the  sheriff,  in  the  manner  provided 
by  law  for  summoning  special  juries  in  the  county  of  the 
trial. 

7111.  (4876)  (4830)  (4063)  Time  of  trial.— When  such  pro- 
ceedings are  instituted  in  a  circuit,  city,  or  criminal  court,  and 
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the  day  specified  in  the  order  of  the  judge  on  which  the 
defendant  is  to  appear  and  answer  is  in  vacation,  a  special 
term  of  sucb  court  shall  be  held  on  such  day  without  further 
notice  or  order,  and  special  terms  of  such  courts  shall  be  held 
on  such  day  or  days  in  vacation,  which  may  thereafter  be 
set,  and  to  which  such  cause  shall  be  continued,  without  fur- 
ther notice  or  order,  unless  a  regular  term  of  such  court  shall 
intervene,  when  the  cause  shall  stand  for  trial  at  such  regular 
%  term.  Whenever  any  such  cause  stands  for  trial  at  a  regular 
term  of  such  court,  and  if  not  tried  for  any  cause  during  such 
term,  it  shall  not  be  continued  to  the  next  regular  term,  but 
the  court  shall  make  an  order  fixing  a  day  in  vacation  for  the 
trial  of  the  cause,  and  for  a  special  term  of  the  court  to  be 
held  on  that  day,  at  which  special  term  it  shall  be  tried,  unless 
continued  for  good  cause.  At  no  special  term  of  the  court, 
held  under  the  provisions  of  this  section,  shall  any  other  busi- 
ness be  transacted. 

(Mar.  7, 1876,  p.  277,  §  17;  Feb.  3, 1877,  p.  126,  §  1;  Jan.  21, 1879,  p.  155,  §  17.) 

F>b.  a,  7112.  Drawing  juries  for  impeachment  of  county  commis- 
iomPi.  sioners  and  other  officers. — Whenever  any  information  for  the 
impeachment  of  any  member  of  a  court  of  county  commis- 
sioners, board  of  revenue,  jury  commission,  or  other  board 
charged  by  law  with  the  duty  of  drawing  petit  juries,  is  filed 
in  any  court  in  this  state  having  jurisdiction  to  hear  and 
determine  such  information,  or  whenever  any  articles  of  im- 
peachment or  other  proceedings  for  the  impeachment  of  any 
such  member  are  filed  or  commenced  in  any  such  court,  the 
clerk  of  the  circuit  court,  the  superintendent  of  education  of 
'the  county,  and  the  register  in  chancery  in  and  for  the  county, 
shall  constitute  a  board  to  draw  the  jury  for  the  trial  of  such 
cases. 

ib ..  * s.  7113.  List  prepared  from  which  jurors  are  drawn. — At  least 
twenty  days  before  the  day  set  for  the  trial  of  such  case,  the 
county  superintendent  of  education,  clerk  of  the  circuit  court, 
and  register  in  chancery,  shall  prepare  a  list  of  at  least  two 
hundred  qualified  jurors  of  the  county,  whose  names,  with 
precinct  of  residence  and  occupation,  shall  be  stated  thereon; 
and  the  names  of  such  jurors  shall  then  be  written  on  a  sepa- 
rate card  or  slip  of  paper  and  deposited  in  a  box;  and  from 
this  box  shall  be  drawn  by  them  thirty  jurors;  and  the  jurors 
so  drawn  shall  be  by  them,  as  soon  as  practicable  thereafter, 
certified  to  the  clerk  of  the  court  in  which  such  case  is  pend- 
ing; and  thereupon  the  clerk  of  said  court  shall  issue  a  venire, 
directed  to  the  sheriff,  for  the  summoning  of  the  jurors  so 
certified. 
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7114.  Talesmen,  how  drawn. — If  from  failure  of  jurors  so  Feb.  as, 
certified  and  summoned  to  attend,  or  from  any  cause,  a  jury  |J*  * 
for  the  trial  of  sucfc  case  cannot  be  selected  and  impaneled 
from  such  venire,  then  such  jury  shall  be  completed  from 
talesmen  summoned  as  now  provided  by  law  in  other  cases. 

7115.  (4877)  (4831)  (4058)  Verification  of  information 
when  filed  by  taxpayers;  costs. — When  the  proceedings  in 
impeachment  are  instituted  by  taxpayers,  the  information 
must  be  verified  by  the  petitioners,  or  any  one  of  them.  The 
costs  shall  be  given  against  the  unsuccessful  party,  as  in  other 
cases,  to  be  collected  by  execution. 

(Mar.  7, 1876,  p.  277,  fi  12;  Feb.  3, 1877,  p.  126,  fi  1;  Jan.  21, 1879, £.  155,  9  12.) 

7116.  (4878)  (4832)  (4059)  Duties  and  liabilities  of  sheriffs, 
etc.;  fees  of  clerk,  etc. — The  sheriff,  coroner,  or  constable,  to 
whom  process  is  issued  under  the  provisions  of  this  chapter, 
shall  perform  all  the  duties  as  sheriffs  are  required  to  perform 
them;  shall  be  liable  to  all  the  penalties  to  which  sheriffs,  in 
similar  cases,  are  liable;  and  shall  be  entitled  to  the  same  fees 
as  sheriffs  are  entitled  to  for  similar  services.  The  examiners 
shall  be  entitled  to  such  compensation  as  the  supreme  court 
may  determine  as  fair  equivalent  for  the  services  performed; 
and  all  such  fees  and  compensation  shall  be  taxed  in  the  bill 
of  costs;  but  no  costs  shall  be  adjudged  against  the  state,  nor 
against  the  successful  petitioners  on  a  return  of  "no  property 
found"  against  the  defendant,  but  may  be  paid  out  of  the 
state  treasury  in  all  cases  when  the  governer  thinks  it  right 
to  pay  the  same. 

(Mar.  7, 1876,  p.  277, 9  13;  Feb.  3, 1877,  p.  126,  9  1;  Jan.  21, 1879,  p.  155,  fi  13.) 

7117.  (4879)  Compensation  of  witnesses;  how  state  wit- 
nesses before  supreme  court  paid. — Witnesses  in  impeachment 
cases  are  entitled  to  the  same  fees  and  compensation  as  wit- 
nesses in  civil  cases  in  the  circuit  court,  to  be  certified  in  the 
same  manner  and  taxed  and  collected  as  costs.  The  examiner 
must  file  with  his  return  a  statement  showing  the  names  of 
witnesses  examined  by  each  party  and  the  fees  and  compen- 
sation to  which  they  are  entitled.  When  the  proceeding  is 
upon  the  information  of  the  attorney-general,  the  fees  of  wit- 
nesses on  the  part  of  the  state,  attending  before  the  supreme 
court,  must  be  paid  out  of  the  state  treasury  on  warrant  of 
the  state  auditor,  drawn  upon  the  certificate  of  the  clerk  show- 
ing the  fees  and  compensation  to  which  the  witness  is  entitled 
and  the  approval  of  the  attorney-general  indorsed  thereon; 
but  the  same  must  be  taxed  as  costs,  and  if  collected  of  the 
defendant,  must  be  by  the  clerk  paid  into  the  state  treasury. 

7118.  (4880)  (4833)  (4060)  Pinal  record  to  be  made.— The 
clerk,  or,  if  he  is  the  accused,  the  person  acting  as  clerk  of 
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the  court  in  which  the  trial  is  had,  shall  make  and  preserve 
a  final  record  of  the  proceedings,  in  all  respects  as  clerks  of 
the  circuit  courts  are  required  to  do  of  trials  had  therein;  and 
all  laws  applicable  thereto  are  made  applicable  to  final  records 
and  proceedings  under  this  chapter. 

(Mar.  7, 1876,  p.  277,  fi  14;  Feb.  3, 1877,  p.  126,  |  1;  Jan.  21, 1879,  p.  155,  §14.) 

7119.  (4881)  (4834)  (4061)  Appeals  to  supreme  court.— 
From  any  final  judgment  or  decision  rendered  by  any  circuit, 
city,  or  criminal  court,  in  proceedings  under  this  chapter,  an 
appeal  shall  lie  to  the  supreme  court  in  favor  of  the  unsuccess- 
ful party;  and  such  appeal  must  be  taken  within  ten  days  after 
judgment  rendered,  and  shall  be  taken  to  the  first  day  to  which 
such  appeal  can  be  made  returnable,  and  not  afterwards;  and 
notice  of  appeals  shall  be  given  as  in  other  cases.  Such  appeal 
shall  have  precedence  and  priority  of  all  other  appeals. 

7120.  (4882)  (4835)  (4062)  Security  for  costs.— If  the  ap- 
peal be  taken  by  the  state  in  cases  instituted  in  its  name,  by 
the  attorney-general  or  solicitor,  no  security  for  costs  shall 
be  required.  In  all  other  eases,  security  for  costs  shall  be 
required  as  in  appeals  to  the  supreme  court  in  civil  causes; 
and  such  appeal  shall  not  suspend  the  judgment  of  conviction. 

7121.  (4883)' (4836)  (4064)  Amendments  allowed;  to  what 
facts  witnesses  may  testify.— In  all  cases  instituted  under  the 
provisions  of  this  chapter,  any  and  all  amendments,  necessary 
to  a  trial  of  the  cause  upon  its  merits,  shall  be  allowed;  and 
witnesses  may  testify  to  any  facts  or  circumstances  within 
their  knowledge,  which  may  show  or  tend  to  show  that  the 
accused  has  been  guilty  of  any  of  the  offenses  or  delinquencies 
charged  against  him,  or  is  incompetent,  as  the  case  may  be; 
and,  in  like  manner,  the  accused  must  have  a  similar  right  to 
introduce  like  evidence  to  show  that  he  has  not  been  guilty 
of  the  offenses  or  delinquencies  charged  against  him,  or  that 
he  is  not  incompetent,  as  the  case  may  be. 

7122.  (4884)  (4837)  (4065)  Duty  of  clerks  in  certifying 
vacancy  in  office  on  conviction.— It  shall  be  the  duty  of  the 
clerk  of  the  supreme  court,  in  all  cases,  when  final  judgment 
of  conviction  is  rendered  in  that  court,  on  appeal  or  otherwise, 
forthwith  to  certify  the  vacancy  thus  created  to  the  appointing 
power,  with  a  copy  of  the  judgment;  and,  in  like  manner,  the 
clerk  of  the  circuit,  city,  or  criminal  court  shall  certify  to  the 
appointing  power  any  final  judgment  of  conviction  rendered 
in  such  court,  from  which  no  appeal  is  taken. 

7123.  (4885)  (4838)  (4066)  Extent  of  judgment;  liability 
of  accused  to  indictment. — No  statute  of  limitation  shall  be 
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valid  as  a  bar  to  any  of  the  proceedings  provided  for  by  this 
chapter;  but  the  penalties  in  cases  arising  tinder  the  provisions 
of  this  chapter  shall  not  extend  beyond. the  removal  from 
office,  and  the  disqualification  from  holding  office  under  the 
authority  of  this  state  for  the  term  for  which  the  accused  was 
elected  or  appointed;  but  the  accused  shall  be  liable  to  indict- 
ment, trial,  and  punishment,  as  prescribed  by  law. 

7124,  (4886)  (4839)  (4067)  Duty  of  grand  jury;  when  re- 
port  of  grand  jury  transmitted  to  attorney-general. — It  shall 
be  the  duty  of  every  grand  jury  to  investigate  and  make  dili- 
gent inquiry  concerning  any  alleged  misconduct  or  incompe-  . 
tency  of  any  public  officer  in  the  county,  which  may  be  brought 
to  their  notice;  and  if,  on  such  investigation  and  inquiry,  they 
find  that  such  officer,  for  any  cause  mentioned  in  this  chapter, 
ought  to  be  removed  from  office,  they  shall  so  report  to  the 
court,  setting  forth  the  facts,  which  report  shall  be  entered 
on  the  minutes  of  the  court.  If  the  officer  so  reported  against 
is  one  of  those  included  in  section  174,  article  7,  of  the  con- 
stitution, the  clerk  of  the  court  shall  transmit  a  certified  copy 
of  such  report  to  the  attorney-general.  If  the  officer  so  re- 
ported against  is  the  presiding  judge  of  the  court,  the  report 
must  not  be  made  to  the  court,  or  entered  on  the  minutes; 
and,  in  such  cases,  the  report  of  the  grand  jury  must  be  signed 
by  the  foreman,  and  countersigned  by  the  solicitor  of  the  cir- 
cuit, who  must  transmit  the  same  to  the  attorney-general. 

(Jan.  21, 1879,  p.  155,  §  21;  Mar.  7, 1876,  p.  277,  §  21;  Feb.  3,1877,  p.  126,  § 
L)  Sufficiency  of  report  of  grand  jury. — Seawell's  case,  64  Ala.  225;  Savage's 
case,  89  Ala.  1  (7  So.  7,  183).  That  the  report  was  not  made  by  twelve 
grand  jurors,  or  was  not  founded  on  legal  evidence,  cannot  be  raised  for  the 
first  time  in  the  supreme  court. — Savage's  case,  89  Ala.  1  (7  So.  7,  183). 

7125.  (4887)  (4840)  (4068)  Duty  of  attorney-general  and 
solicitors. — It  shall  be  the  duty  of  the  attorney-general  to 
institute  proceedings  under  this-  chapter,  and  prosecute  the 
same  against  any  officer  included  in  section  174,  article  7, 
of  the  constitution,  when  the  supreme  court  shall  so  order, 
or  when  the  governor  shall,  in  writing,  direct  the  same,  or 
when  it  appears  from  the  report  of  any  grand  jury  that  any 
such  officer  ought  to  be  removed  from  office,  for  any  cause 
mentioned  in  the  first  section  of  this  chapter.  And  it  shall 
be  the  duty  of  the  solicitor  of  the  circuit  to  institute  proceed- 
ings under  this  chapter,  and  prosecute  the  same  against  any 
officer  included  in  section  175,  article  7,  of  the  constitution, 
when  the  circuit,  city,  or  criminal  court  of  the  county  shall  so 
order,  or  when  the  governor,  in  writing,  shall  direct  the  same, 
or  whenever  it  appears  from  the  report  of  the  grand  jury  that 
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any  such  officer  ought  to  be  removed  from  office  for  any  cause 
mentioned  in  the  first  section  of  this  chapter. 

(Mar.  7, 1876,  p.  277,  §  22;  Feb.  3, 1877,  p.  126,  §  1;  Jan.  21, 1879,  p.  155,1 
22;  leb.  18, 1893,  p.  677.) 

7126.  (4888)  (4841)  (4070)  Proceedings  when  defendant 
has  removed,  absconded,  or  secreted  himself. — If,  in  any  case 
of  proceedings  for  impeachment  or  removal  from  office  under 
this  chapter,  the  defendant  has  removed,  absconded,  or  se- 
creted himself,  so  that  the  summons  cannot  be  served  on  him 
personally,  the  sheriff,  or  other  officer  to  whom  the  summons  is 
issued,  shall  serve  the  same  by  leaving  a  copy  thereof  at  the 
office  of  the  defendant,  if  known,  or  at  his  last  place  of  resi- 
dence; and  the  sheriff  shall  forthwith  publish  in  some  news- 
paper, published  in  the  county,  or  if  no  newspaper  is  published 
in  the  county,  then  in  the  newspaper  published  nearest  thereto, 
a  copy  oi  the  summons  and  notice  to  thte  defendant  where  a 
copy  thereof  had  been  left  for  him.  The  sheriff  shall  make 
return  of  the  summons  as  in  other  cases,  stating  the  facts; 
and  such  service  shall  be  as  valid,  to  all  intents  and  purposes, 
as  personal  service  on  the  defendant;  and  if  the  defendant  fails 
to  appear  pursuant  to  the  summons,  whether  served  person- 
ally or  as  provided  by  this  section,  the  court  shall  cause  the 
plea  of  not  guilty  to  be  entered  for  him,  and  the  trial  shall 
proceed  as  in  other  cases. 
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CHAPTER  233. 

INCEST  AND  MARRIAGES,  WHEN  UNLAWFUL.     7127,  7128. 


Section. 
7127.  By  intermarriage  or  sexual  in- 
tercourse. 


Section. 
7128.  On    conviction,    the   marriage 
annulled. 


7127.  (4889)  (4013)  (4187)  (3601)  (60)  By  intermarriage 
or  sexual  intercourse. — If  any  man  and  woman,  being  within 
the  degrees  of  consanguinity  or  relationship  within  which 
marriages  are  declared  by  law  to  be  incestuous  and  void,  and 
knowing  of  such  consanguinity  or  relationship,  intermarry,  or 
have  sexual  intercourse  together,  or  live  together  in  adultery, 
each  of  them  must,  on  conviction,  be  imprisoned  in  the  peni- 
tentiary for  not  less  than  one  nor  more  than  seven  years. 
(Form  66  [54].) 

Section  4877  of  Civil  Code,  fixes  or  defines  what  is  incestuous  marriage. 

(Clay's  Digest,  p.  432,  §  6;  Feb.  8,  1877,  p.  102.)  Stepfather  and  step- 
daughter are  within  the  prohibited  degree  of  relationship. — Tagert  v.  State, 
143  Ala.  88  (39  So.  293).  Statement  of  deceased  member  of  family  to  prove 
pedigree.— Elder  v.  State,  124  Ala.  69  (27  So.  305) ;  s.  c,  123  Ala.  35  (26  So.  213). 
Indictment,  charge  as  to  relationship. — lb.  The  man  may  be  guilty  though  the 
facts  make  a  case  of  rape. — Smith's  case,  108  Ala.  1  (19  So.  306).  If  crime  com 
mi t ted  by  force,  victim  not  guilty. — lb.  Natural  children  are  within  the 
statute. — Morgan's  case,  11  Ala.  289;  Baker's  case,  30  Ala.  521.  Code  form 
of  indictment  sufficient. — Baker's  case,  30  Ala.  521.  Defendant's  confession 
of  relationship  admissible  against  him. — Morgan's  case,  11  Ala.  289. 

7128.  (4890)  (4034)  (2673)  On  conviction,  the  marriage 
annulled. — On  conviction  for  incest  for  marrying  within  the 
prohibited  degrees,  the  court  must  declare  such  marriage  null 
and  void,  and  may  require  the  parties  to  enter  into  recog- 
nizance, with  sufficient  sureties,  that  they  will  not  thereafter 
cohabit 
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CHAPTER  234. 

INDICTMENTS.     7129-7161. 

ARTICLE  1.    Definition,  Fobm  and  Contents.    7129-7148. 

ARTICLE  2.    Alternate  Averments,  and  Joinder  of  Offenses.    7149-7151. 

ARTICLE  3.  Presenting,  Filing,  Withdrawing,  Certifying  and  Record- 
ing Indictments    7152-7154. 

ARTICLE  4.    Amendments;  Nolle  Prosequi;  New  Indictment.    7155,  7156. 

ARTICLE  5.    Indictment  Lost  or  Destroyed,  Substituted.    7157,  7158. 

ARTICLE  6.  Indictment  Quashed,  or  Judgment  Arrested,  and  New  In- 
dictment.   7159,  7160. 

ARTICLE  7.    Forms  of  Indictment.    7161. 


AETICLE  1. 

Definition,  Form  and  Contents.    7129-7148. 


Section. 

7129.  Indictable  offenses. 

7130.  Definition;    not    distinguished 

from  presentment. 

7131.  Caption  and  conclusion. 

7132.  Forms  in  Code  sufficient. 

7133.  Formal  defects  not  fatal. 

7134.  Statement  of  offense. 

7135.  Construction  of  words  used. 

7136.  Statute  words  not  necessary; 

what  words  sufficient. 

7137.  Offense  described  as  at  com- 

mon law;  punishment. 

7138.  Special  and  general  terms  in 

statutory  definition. 

7139.  Statement  of  time. 

7140.  Statement  and  proof  of  venue. 


Section. 

7141.  Description  of  public  place. 

7142.  Name    or    description   of  de- 

fendant when  unknown. 

7143.  Facts    unknown    to    jury;   so 

alleged. 

7144.  Means  unknown;  so  alleged. 

7145.  Legal  presumptions,  and  mat- 

ters judicially  known. 

7146.  Averment  of  intent  to  injure 

or  defraud. 

7147.  Averment     of    ownership'  of 

property. 

7148.  Description  of  animal  in  of 

fense  committed  concerning 
same. 


7129.  (4891)  (3702)  (4781)  (4108)  (558)  Indictable  offenses. 
All  felonies  and  all  misdemeanors,  originally  prosecuted  in 
the  circuit  or  city  court,  are  indictable  offenses. 

(Aikin's  Digest,  pp.  118-121;  Clay's  Digest,  pp.  460-462.)  All  misde- 
meanors are  indictable  offenses. — Davis  v.  State,  141  Ala.  84  (37  So.  454). 
Legislative  policy,  as  shown  by  the  statutes  as  to  indictments,  is  to  divest 
indictment  of  mere  formal  averments  but  not  to  narrow  the  scope  of  the 
evidence  which  must  support  them. — Clarke  v.  State,  117  Ala.  1  (23  So.  671). 
Where  defendant  demands  a  jury  trial  in  county  court,  he  can  only  be  tried 
thereafter  by  indictment. — Clark  v.  State,  46  Ala.  307. 

7130.  (4892)  (4364)  (4782,  4783)  (4109,  4110)  (559,  560) 
Definition;  not  distinguished  from  presentment. — An  indict- 
ment is  an  accusation  in  writing  presented  by  the  grand  jury 
of  the  county,  charging  a  person  with  an  indictable  offense; 
the  distinction  between  indictments  and  presentments  is 
abolished. 

Indictment  defined. — Lindsey  v.  State,  48  Ala.  169.  Bight  to  dispense 
with  statement   or  indictment  by  agreement. — Carlisle   v.  State,  76  Ala.  75. 
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Authority  of  court  to  order  another  indictment  when  defendant  refuses  to 
consent  to  amendment. — Bube  v.  State,  76  Ala.  73. 

7131.  (4893)  (4365)  (4784)  (4111)  (561)  Caption  and  con- 
clusion.— An  indictment  must  contain,  in  the  caption  or  body 
thereof,  the  name  of  the  state,  county,  court,  and  term  in  and 
at  which  it  is  preferred,  and  must  conclude  "against  the  peace 
and  dignity  of  the  State  of  Alabama." 

Caption  contains  the  name  of  the  state,  county,  court,  and  term;  while 
the  organization  of  grand  jury  is  a  part  of  the  caption,  no  judgment  is 
pronounced  upon  it  unless  called  to  the  attention  of  the  court. — Berry  v. 
State,  65  Ala.  117.  Caption  is  the  record  entry  showing  when  and 'where 
court  was  held,  who  presided,  venire,  who  was  summoned  and  sworn  as  grand 
jurors,  which  is  a  part  of  every  indictment  and  need  not  be  again  repeated 
in  any  part  of  the  indictment. — Overton  v.  State,  60  Ala.  73;  Carmichael  v. 
Mathews,  134  Ala.  210  (32  So.  681).  The  words  " spring  term"  in  caption 
of  indictment  may  be  made  to  appear  or  to  be  shown  to  be  a  misprision  for 
"falL"— Gater  v.  State,  141  Ala.  10  (37  So.  692).  The  indorsement  on  the 
back  of  the  indictment  may  aid  the  caption. — Gater  v.  State,  141  Ala.  10  (37 
So.  692).  Indictment  must  conclude  "against  the  peace  and  dignity  of  the 
state,"  else  void.— Smith* v.  State,  139  Ala.  115  (36  So.  727).  The  nature, 
office,  and  materiality  of  the  caption. — Goodloe's  case,  60  Ala.  93;  Overton's 
case,  lb.  73;  Harrington's  case,  36  Ala.  236;  Reeves's  case,  20  Ala.  33; 
Murphy '8  case,  9  Port.  487;  Rose's  case,  Minor,  28.  Must  be  sufficiently  shown 
by  the  record. — Goodloe's  case,  supra.  Looked  to  in  aid  of  indictment  as 
part  of  record. — Morgan's  case,  19  Ala.  556;  Lawson's  case,  20  Ala.  65; 
Holes '8  case,  24  Ala.  672;  Perkins's  case,  50  Ala.  154.  Applies  to  each  count, 
and  is  not  struck  out,  though  first  count  quashed. — Pairo's  case,  49  Ala.  25. 
Immaterial  if  words  "city  court,"  instead  of  "city  court  of  Selma,"  are 
used. — Harrison's  case,  55  Ala.  239;  Bonner's  case,  lb.  242.  If  it  states  the 
name  of  the  county,  omission  of  word  "county"  from  body  of  indictment  is- 
not  material  defect. — Caldwell's  case,  49  Ala.  34.  Nor  the  substitution  of  the 
word  "court"  for  "county." — PerTrins's  case,  50  Ala.  154.  And  the  same 
as  to  the  term  at  which  the  indictment  was  found. — Quinn's  case,  49  Ala. 
353.  Not  necessary  that  each  count  should  conclude  "against  the  peace  and 
dignity  of  the  State  of  Alabama,"  if  jthe  indictment  so  concludes. — McGuire's 
case,  37  Ala.  161.  And  it  is  not  demurrable  for  concluding  "against  the 
peace  and  dignity  of  the  State  of  Alabama"  (as  in  the  statute),  instead 
of  "against  the  peace  of  dignity  of  the  state"  (as  in  the  constitution  of 
1875,  art.  VI,  §  28). —Washington's  case,  53  Ala.  29.  But  if  the  "State  of 
Alabama"  is  mentioned' in  the  caption,  the  conclusion  may  be  "against," 
etc.,  of  "the  state,"  without  adding  "of  Alabama." — Atwell's  case,  63 
Ala.  61.  AU  counts  of  indictment  need  not  conclude  "against  the  peace 
and  dignity  of  the  State  of  Alabama." — Harrison  v.  State,  144  Ala.  20  (40 
So.  568). 

7132.  (4894)  (4366)  (4824)  (4141)  (591)  Forms  in  Code 
sufficient. — The  manner  of  stating  the  act  constituting  the 
offense,  as  set  forth  in  the  forms  given  in  article  7  of  this 
chapter,  is  sufficient  in  all  cases  in  which  the  forms  there 
given  are  applicable;  in  other  cases,  forms  may  be  used  as 
near  similar  as  the  nature  of  the  case  and  the  rules  prescribed 
in  this  chapter  will  permit. 

Statute  authorizes  use  of  forms  or  to  sufficiently  state  facts  to  enable  one 
to  know  the  offense  with  which  he  is  charged.— Jackson  v.  State,  91  Ala. 
55  (8  So.  773).  Code  form  for  larceny  of  timber  sufficient. — Carl  v.  State,  125 
Ala.  89    (28  So.   505).    Indictment  for   aiding   prisoner   to    escape   sufficient 
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without  alleging  the  intention  to  facilitate. — Marshall  v.  State,  120  Ala.  390 
(25  So.  208).  Indictment  for  compounding  felony  sufficient. — Watt  v.  8tate. 
97  Ala.  72  (11  So.  901).  Indictment  for  murder  in  each  degree,  sufficiency 
of. — Ward  v.  State,  96  Ala.  100  (11  So.  217).  Analogous  forms  defined.  If  in- 
dictment not  framed  on  any  form  in  the  Code,  it  should  aver  every  material 
constituent  of  the  offense.—Smith  v.  State,  63  Ala.  55.  Sufficiency  of  indict- 
ment for  keeping  gaming  table. — Bibb  v.  State,  83  Ala.  84  (3  So.  711).  In- 
dictment insufficient  to  charge  keeping  gaming  table  or  carrying  on  lottery.— 
Buckalew  v.  State,  62  Ala.  334.  When  the  legislature  declares  what  form  of 
Indictment  is  sufficient,  the  courts  will  uphold  it,  though  matters  of  sub- 
stance are  omitted. — Bailey's  case,  99  Ala.  143  (13  So.  566);  McCullough's 
case,  63  Ala.  75;  Wilson's  case,  61  Ala.  151;  Weed's  case,  55  Ala.  13;  Lang's 
case,  97  Ala.  41  (12  So.*183);  Walker's  case,  96  Ala.  53  (11  So.  401);  Thomas's 
case,  91  Ala.  34  (9  So.  81);  Smith's  case,  103  Ala.  57  (15  So.  866).  The 
Statutes  have  changed  the  common-law  rule  "reducing  indictments  rather  to 
a  statement  of  legal  conclusions  than  of  facts." — Drake's  case,  60  Ala.  62; 
Jackson's  case,  91  Ala.  55  (8  So.  773).  Indictment  for  attempt,  pursuing  the 
form  prescribed  for  the  committed  act,  sufficient. — Jackson's  case,  91  Ala. 
55  *(8  So.  773).  Analogous  forms  may  be  used. — Brantley's  case,  91  Ala. 
47,  51  (8  So.  816);  Allen's  case,  79  Ala.  34,  37. 

7133.  (4895)  (4367)  (4815)  (4142)  (592)  Formal  defects 
not  fatal. — An  indictment  must  not  be  held  insufficient,  nor 
can  the  trial,  judgment,  or  other  proceedings  thereon,  be 
affected  by  reason  of  any  defect  or  imperfection  in  any  matter 
of  form  which  does  not  prejudice  the  substantial  rights  of  the 
defendant  on  the  trial. 

(Aikin's  Digest,  p.  120,  $  32.)  An  indictment  charging  an  assault  with 
((maice"  aforethought,  held  a  mistake  which  could  not  be  supplied  by  intend- 
ment.— Wood  v.  State,  50  Ala.  144.  Indictment  for  larceny  of  "the  property 
-of  A.  B.,"  omission  of  word  "of"  does  not  render  indictment  defective. — 
Abernathy's  case,  78  Ala.  411.  The  fact  that  there  are  two  persons  of  the 
same  name  does  not  render  indictment  bad  in  failing  to  distinguish  them 
by  junior  or  senior. — Teague  v.  State,  144  Ala.  42  (40  So.  312). 

7134.  (4896)  (4368)  (4785).  (4112)  (562)  Statement  of 
offense. — The  indictment  must  state  the  facts  constituting  the 
offense  in  ordinary  and  concise  language,  without  prolixity 
or  repetition,  in  such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended,  and  with  that 
degree  of  certainty  which  will  enable  the  court,  on  conviction, 
to  pronounce  the  proper  judgment;  and  in  no  case  are  the 
words  "force  of  arms"  or  "contrary  to  the  form  of  the 
statute"  necessary. 

(Aikin's  Digest,  p.  120,  $  32.)  Legislative  policy  as  shown  by  the  statutes 
as  to  indictments  is  to  divest  the  indictment  of  mere  formal  averments,  but 
not  to  narrow  the  scope  of  the  evidence  which  must  support  them. — Clarke 
v.  State,  117  Ala.  1  (23  So.  671).  Defendant  has  no  constitutional  right  to 
bUl  of  particulars,  showing  the  time  and  place  or  name  of  person  to  whom 
sale  was  made. — Jones  v.  State,  136  Ala.  118  (34  So.  236).  Statutes  as  to 
indictments,  though  simplifying  the  common-law  rules,  have  not  dispensed 
with  that  degree  of  certainty  which  the  common  law  required;  the  facts  must 
be  stated  in  concise  ordinary  language  so  that  a  person  of  common  under- 
standing will  know  what  was  intended,  and  that  the  court  will  be  enabled  to 
pronounce  proper  judgment. — Harris  v.  State,  50  Ala.  127;  Hirschf elder  v. 
State,  18  Ala.  112;  Higginbotham  v.  State,  50  Ala.  133.  Indictment  for  mal- 
treatment of  convict. — Sanders  v.  State,  55  Ala.  183.     Indictment  for  resisting 
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officer  in  execution  of  legal  process. — Murphy  v.  State,  55  Ala.  252.  Descrip- 
tion of  property  burglarized. — Murray  &  Bell  v.  State,  48  Ala.  675;  Bealle's 
ease,  53  Ala.  460.  Indictment  is  part  of  the  record. — Sellars  v.  State,  49  Ala. 
357.  Indictment  for  receiving  and  selling  stolen  goods. — Sellars  v.  State,  49 
Ala.  357.  Indictment  for  burglary;  intent  to  steal  and  consummation  of 
intent  would  be  larceny. — Wolf  v.  State,  49  Ala.  359.  Sufficiency  of  indictment 
to  identify  house  burglarized. — Anderson  v.  State,  48  Ala.  665;  53  Ala.  460. 
Insufficiency  of  indictment  to  charge  embezzlement. — Noble  v.  State,  59  Ala. 
73.  Indictment  failing  to  allege  owner  of  property,  the  person  from  whom 
it  was  purchased,  fatally  defective. — Grattan  v.  State,  71  Ala.  344.  Sufficiency 
of  indictment  to  charge  offense  of  aiding  prisoner  to  escape. — Trammell  v. 
State,  111  Ala.  77  (20  So.  631).  Sufficiency  of  indictment  to  charge  conveying 
instrument  to  jail  to  aid  escape. — Wilson  v.  State,  61  Ala.  151.  Indictment 
for  selling  liquor  without  a  license. — Ulmer  v.  State,  61  Ala.  208.  Indictment 
may  be  framed  as  at  common  law  or  according  to  the  general  statutory  pro- 
vision, but  in  either  form  the  facts  constituting  the  offense  should  be  stated 
in  ordinary  concise  language. — Hickey  v.  State,  53  Ala.  514.  Form  for  libel. — 
Eeid  v.  State,  53  Ala.  402.  Applies  only  to  statutory  offenses. — Goree's  case, 
71  Ala.  9.  Jn  common-law  misdemeanors,  made  felonies  by  statute,  not  neces- 
sary to  allege  that  the  act  was  feloneously  done. — Beasley's  case,  18  Ala. 
535;  Butler's  case,  22  Ala.  43.  Where  offense  consists  of  repetition  or  con- 
tinuation of  acts,  they  need  not  be  set  out. — Sterne's  case,  20  Ala.  43;  Lawson's 
case,  lb.  65.  Exceptions  created  by  a  proviso  to  an  act  need  not  be 'negatived. 
—Carson's  case,  69  Ala.  235.  See,  also,  Grattan 's  case,  71  Ala.  344;  Clark's 
ease.  19  Ala.  552.  Must  charge  acts,  not  specially  defined,  in  plain,  unam- 
biguous, not  slang  or  technical  language. — Daniel's  case,  61  Ala,  4.  Every 
fact  and  circumstance,  not  necessary  ingredient  of  offense,  may  be  rejected 
as  surplusage. — Stedman's  case,  7  Port.  495;  McGehee's  case,  52  Ala.  224.  Or 
words  uselessly  repeated  or  superadded. — Lodano's  case,  25  Ala.  64;  McGehee's 
case,  supra. 

7135.  (4897)  (4369)  (4801)  (4128)  (578)  Construction  of 
words  used. — The  words  used  in  an  indictment  must  be  con- 
strued in  their  usual  acceptation  in  common  language,  except 
words  and  phrases  defined  by  law,  which  must  be  construed 
according  to  their  legal  meaning. 

Property  stolen  described  as  "one  five  dollar  bill,  commonly  called  green- 
back," sufficient. — Levy  v.  State,  79  Ala.  259.  Bad  punctuation  does  not 
vitiate  an  indictment. — Ward's  case,  50  Ala.  120.  Nor  use  of  character  "&" 
instead  of  word  "ana." — Pickens's  case,  58  Ala.  364.  Nor  use  of  word 
"was"  instead  of  "were." — Pond's  case,  55  Ala.  196.  Use  of  figures  instead 
of  letters  permissible  sometimes,  but  a  bad  practice. — Raiford's  case,  7 
Port.  101;  Diggs's  case,  49  Ala.  311.*  The  omission  of  the  last  letter  of  the 
word  "gold,"  making  it  "gol,"  in  describing  money  stolen,  is  mere  mis- 
prision.— Grant's  case,  55  Ala.  201.  Use  of  word  "charged"  instead  of 
"charge,"  when  not  fatal. — Brazier's  case,  44  Ala.  387.  Use  of  words  "malce 
aforethought,"  instead  of  "malice  aforethought,"  vitiates  as  to  intended 
charge. — Wood's  case,  50  Ala.  144.  Averment  of  "Buter"  for  "Butler," 
in  describing  the  county,  corrected  by  caption. — Reeves's  case,  20  Ala.  33. 
The  word  "delivered"  is  not  equivalent  to  claim  of  ownership. — Jenkins's 
case,  97  Ala.  66  (12  So.  110).  Indictment  charging  larceny  of  sack  full  of 
corn,  the  word  "full"  is  surplusage. — Newsum's  case,  107  Ala.  133  (18  So. 
206).  "Physician"  means  same  thing  as  "licensed  physician." — Dean's 
ease,  100  Ala.  102  (14  So.  762).  Two  "bales"  is  synonymous  with  two 
"bags"  of  cotton.— Peter's  case,  100  Ala.  10  (14  So.  896).  The  word 
"aforethou"  is  not  equivalent  to  "aforethought." — Griffith's  case,  90  Ala. 
583  (8  So.  812).  As  to  spelling,  see  Watkins's  case,  89  Ala.  82  (8  So.  134). 
"Female",  means  same  thing  as  "woman." — Myer's  case,  84  Ala.  11  (4  So. 
291).  Indictment  charging  larceny  of  "gold  watch"  is  supported  by  proof 
that  watch  was  commonly  called  "gold  watch,"  though  not  pronounced  so 
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by  jewelers. — Pfister's  case,  84  Ala.  432  (4  Bo.  395).  Omission  of  the  word 
"of"  in  an  indictment  is  a  mere  clerical  misprision. — Abernathy's  caw, 
78  Ala.  411. 

7136.  (4898)  (4370)  (4792)  (4119)  (569)  Statute  words 
not  necessary;  what  words  sufficient. — Words  used  in  a  statute 
to  define  an  offense  need  not  be  strictly  pursued  in  the  indict- 
ment; it  is  sufficient  to  use  other  words  conveying  the  same 
meaning. 

Indictment  for  offense  created  by  statute  must  conform  substantially  to 
description  in  statute. — Bryan's  case,  45  Ala.  86;  Bkains's  case,  21  Ala.  218; 
Pettibone's  case,  19  Ala.  586;  Eubanks's  case,  17  Ala.  181.  Hence,  Code 
form  of  indictment  insufficient,  if  it  fails  to  describe  offense,  etc. — Danner's 
case,  54  Ala.  127;  Smith's  case,  63  Ala.  55;  and  cases  above  cited  in  this 
note.  Held  sufficient  generally  to  follow  language  of  statute. — Mason's  case, 
42  Ala.  543;  Johnson's  case,  32  Ala.  583;  Bush's  case,  18  Ala.  415;  Raiford's 
case,  7  Port,  101;  Plunket's  case,  2  Stew.  101;  Lodano's  case,  25  Ala.  64; 
Smith's  case,  22  Ala.  54;  Stedman's  case,  7  Port.  495;  Clark's  case,  19  Ala. 
552;  Beasley's  case,  18  Ala.  535;  Batre's  case,  lb.  119;  Eubanks's  case,  17 
Ala.  181;  Mahan's  case,  2  Ala.  340;  Click's  case,  lb.  26;  Duncan's  case,  9  Port. 
260;  Briley's  case,  8  Port.  472;  Smith's  case,  63  Ala.  55.  If  statute  words 
are  not  employed,  the  words  used  must  have  as  full  signification. — Sparren- 
berger's  case,  53  Ala.  481;  Ben's  case,  22  Ala.  9;  Ward's  case,  lb.  16;  Bullock's 
case,  13  Ala.  413;  Worrell's  case,  12  Ala.  732.  Charging  words  in  addition 
to  those  in  statute,  thereby  taking  the  offense  out  of  statute,  vitiates  indict- 
ment.— Mahan  's  case,  2  Ala.  340.  Insufficient  to  pursue  words  of  statute  which 
merely  designates  without  describing  offense. — Anthony's  case,  29  Ala.  27; 
Beasley's  case,  18  Ala.  535;  Turnipseed's  case,  6  Ala.  664.  See,  also,  Williams's 
case,  15-  Ala.  259.  When  indictment  in  language  of  statute  insufficient. — Grat 
tan's  case,  71  Ala.  344;  Danner's  case,  54  Ala.  127.  When  must  conform  to 
letter  or  substance  of  statute  creating  particular  local  offense. — Camp's  case, 
27  Ala.  54.  Where  statute  prescribes  different  punishment  for  different  indi- 
viduals indictment  must  specify  the  class  within  which  defendant  is  amenable. 
— Hirschf elder's  case,  18  Ala.  112.  Indictment  for  offering  bribe  to  commit 
forgery,  describing  the  offense  in  the  language  of  the  Code  sufficient- 
Rivers  .v.  State,  97  Ala.  72  (12  So.  434).  Indictment  for  failure  to  perform 
service  for  surety  in  confessed  judgment  for  fine  and  costs. — Giles  v.  State. 
88  Ala.  230  (7  So.  271).  Indictment  for  arson,  for  burning  jail  or  prison.— 
Childress  v.  State,  86  Ala.  77  (5  So.  775).  A  substantial  conformity  to  the 
statutory  description;  averring  facts  which  constitute  the  crime  is  sufficient.— 
Block  v.  State,  66  Aia.  493.  If  twenty-three  persons  were  drawn  instead  of 
twenty-one  as  required  for  grand  juries,  no  cause  for  quashing. — Rodgers 
v.  State,  144  Ala.  32  (40  So.  572). 

7137.  (4899)  (4371)  (4793)  (4120)  (570)  Offense  described 
as  at  common  law;  punishment. — In  an  indictment  for  an 
offense  which  was  indictable  at  common  law,  the  offense  may 
be  charged  or  described  as  at  common  law,  and  the  defendant, 
if  convicted,  must  receive  the  punishment  prescribed  by  the 
statute. 

(Clay's  Digest,  p.  442,  §  26.)  Indictment  good  at  common  law  sufficient 
under  the  statute. — Sparks 's  case,  59  Ala.  82;  Diggs's  case,  49  Ala.  311. 
Formerly  indictment  under  the  statute  merely  punishing  common-law  offense, 
required  to  be  found  as  at  common  law. — Absence's  case,  4  Port.  397;  Sted- 
man's case,  7  Port.  495.  Indictment  for  keeping  disorderly  house  examined 
and  held  sufficient  under  common  law. — Cahn's  case,  110  Ala.  56  (20  So.  380). 
Indictment  for  illegal  voting.— Wilson  v.  State,  52  Ala.  299.     See  55  Ala.  181. 
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7138.  (4900)  (4372)  (4794)  (4121)  (571)  Special  and  gen- 
eral terms  in  statutory  definition. — When  a  statute  creating 
or  defining  an  offense  uses  special  or  particular  terms,  an 
indictment  on  it  may  use  the  general  term  which,  in  common 
language,  embraces  the  special  term. 

For  act  done  by  acts  or  means  other  than  those  particularized,  such  acts  or 
means  must  be  specified  more  particularly  than  by  general  description  in 
statute. — Danner's  case,  54  Ala.  127.  They  must  be  described  in  plain  and 
proper  language,  not  by  slang  or  technical  words. — Daniel's  case,  61  Ala.  4. 
When  indictment  charging  general  term  insufficient. — Horton's  case,  53  Ala. 
488;  Johnson's  case,  32  Ala.  583;  Bush's  ease,  18  Ala.  415;  Raiford's  case,  7 
Port.  101 ;  Plunket  's  case,  2  Stew.  101.  Indictment  for  retailing  under  revenue 
law.— Childs  v.  State,  52  Ala.  14. 

7139.  (4901)  (4373)  (4788)  (4115)  (565)  Statement  of  time. 
—It  is  not  necessary  to  state  the  precise  time  at  which  the 
offense  was  committed;  but  it  may  be  alleged  to  have  been 
committed  on  any  day  before  the  finding  of  the  indictment, 
or  generally  before  the  finding  of  the  indictment,  unless  time 
is  a  material  ingredient  of  the  offense. 

Legislative  policy,  as  shown  by  the  statutes  as  to  indictments,  is  to  divest 
indictments  of  mere  formal  averments  but  not  to  narrow  the  scope  of  the 
evidence  which  must  support  them. — Clarke  v.  State,  117  Ala.  1  (23  So.  671). 
Where  offense  committed  since  new  law,  time  most  be  alleged. — Bibb  v.  State, 
83  Ala.  84  (3  So.  711).  Indictment  for  selling  liquor  without  license. — O'Brien 
v.  State,  91  Ala.  25  (8  So.  560).  Disturbing  females  at  public  assemblage. — 
Smith  v.  State,  63  Ala.  55.  Failure  to  allege  value  of  property. — McDowell 
v.  State,  61  Ala.  172.  Larceny  of  part  of  outstanding  crop. — Lyons  v.  State, 
61  Ala.  224.  Trespass  after  warning;  description  of  premises — Watson  v. 
State,  63  Ala.  19.    Placing  obstruction  on  railroad  track. — Presley  v.  State, 

59  Ala.  98.  Specific  time  need  not  be  averred,  unless  a  material  ingredient 
of  the  offense. — Moletts  case,  33  Ala.  408;  Doyle's  case,  49  Ala.  28.  Sufficient 
to  charge  that  offense  was  committed  '  *  before  the  finding  of  the  indictment. ' ' — 
Thompson's  case,  25  Ala.  41;  Molett's  case,  33  Ala.  408.  And  must  be  proved 
that  the  offense  was  committed  before  indictment  found;  of  which  a  reason- 
able doubt  authorizes  acquittal. — Armistead's  case,  43  Ala.  340.  See  Mc- 
Guire's  case,  37  Ala.  161.  If  alleged  under  videlicet,  need  not  be  proved  as 
laid. — McDade's  case,  20  Ala.  81.  Need  not  allege  that  offense  was  com- 
mitted after  passage  of  a  recent  act  alleged  to  be  violated. — Harris's  case, 

60  Ala.  50.  See,  also,  Adams's  case,  lb/  52.  As  to  allegation  and  variance 
in  limit  of  time  allowed  in  taking  out  license. — Henback's  case,  53  Ala.  523. 
Time  of  offense  as  a  necessary  averment  at  common  law. — Beckwith's  case, 
1  Stew.  318;  Lassley's  case,  7  Port.  526;  Shelton's  case,  1  Stew.  &  Port.  208; 
Roberts's  case,  19  Ala.  526.  Indictment  for  an  offense,  which  has  been 
changed  by  statute  irom  misdemeanor  to  felony,  most  show  whether  offense 
wis  committed  before  or  after  the  change. — Bibb's  case,  83  Ala.  84  (3  So.  711). 

7140.  (4902)  (4374)  (4787)  (4114)  (564)  Statement  and 
proof  of  venue. — It  is  not  necessary  to  allege  where  the  offense 
was  committed;  bnt  it  must  be  proved,  on  the  trial,  to  have 
been  committed  within  the  jurisdiction  of  the  county  in  which 
the  indictment  is  preferred. 

Legislature  has  the  power  to  dispense  with  necessity  of  averring  venue. — 
Noles's  case,  24  Ala.  672.  Averment  of  county  in  margin. — Reeves's  case,  20 
Ala.  33.  Venue  must  always  be  proved. — TidwelTs  case,  70  Ala.  33;  Salomon's 
ease,  27  Ala.  27;  Brown's  case,  lb.  47;  Huffman's  case,  28  Ala.  48;  Spaight's 
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case,  29  Ala.  32;  Farrall's  case,  32  Ala.  557;  Green's  case,  41  Ala.  419;  Frank's 
case,  40  Ala.  9;  Clark's  case,  46  Ala.  309;  Sparks 's  case,  59  Ala.  82;  Cawthorn's 
case,  63  Ala.  157.  May  be -proved  after  argument  begun. — Pond's  case,  55  Ala. 
196.  Proof  of  county  boundaries;  when  a  question  of  fact  and  when  of  law.— 
Tid well's  case,  70  Ala.  33.  Failure  to  prove  venue,  taken  advantage  of  by 
general  charge  to  acquit. — Childs's  case,  55  Ala.  28;  Williams's  case,  54  Ala. 
131;  Clark's  case,  46  Ala.  307.  Or  demurrer  to  evidence  sustained,  if  no  proof 
of  venue. — Martin's  case,  62  Ala.  240.  Such  proof  must  appear  by  bill  of 
exceptions,  if  purporting  to  set  out  all  the  evidence,  on  appeal. — Riddle's  case, 
49  Ala.  389;  Walker's  case,  52  Ala.  192;  Williams's  case,  54  Ala.  132;  Samp- 
son's case,  lb.  241;  Ellsberry's  case,  52  Ala.  8.  Charges  ignoring  proof  of 
venue  erroneous. — Henry's  case,  36  Ala.  268;  David's  case,  40  Ala.  69;  Clark's 
case,  46  Ala.  307;  Gooden's  case,  55  Ala.  178;  Bain's  case,  61  Ala.  75.  Bat 
see  Cunningham's  case,  73  Ala.  51.  But  supreme  court  will  not  interfere  in 
the  absence  of  instructions  given  or  refused,  and  when  no  exception  was 
reserved. — Hubbard's  case,  72  Ala.  169;  Huggins's  case,  41  Ala.  393;  Ella- 
berry's  case,  52  Ala.  8;  West's  case,  76  Ala.  98.  Indictment  for  violating  local 
prohibition  law  must  show  offense  was  committed  within  the  prohibited  terri- 
tory.— Robertson 's  case,  100  Ala.  123  (14  So.  869).  Statement  of  state  and 
county  in  margin  equivalent  to  an  averment  that  the  offense  was  committed 
within  the  body  of  that  county. — Wesley's  case,  52  Ala.  182,  188;  Toole's 
case,  89  Ala.  133  (8  £o.  95). 

7141.  (4903)  (4375)  (4795)  (4122)  (572)  Description  of 
public  place. — When,  to  constitute  the  offense,  an  act  must  be 
done  in  a  public  place,  and  such  public  place  is  not  more 
particularly  defined  in  the  statute,  it  is  sufficient  to  allege  that 
the  act  was  done  "in  a  public  place"  generally. 

7142.  (4904)  (4376)  (4786)  (4113)  (563)  Name  or  descrip- 
tion of  defendant  when  unknown. — The  indictment  must  be 
certain  as  to  the  person  charged;  but  when  his  name  is  un- 
known to  the  grand  jury,  it  may  be  so  alleged  without  further 
identification. 

Indentity  of  persons  presumed  from  identity  of  names,  in  absence  of  evi- 
dence that  same  name  is  borne  by  another  in  the  community. — Garrett  's  case, 
76  Ala.  18.  Evidence  of  identity. — lb.  Designation  of  defendant  by  initial 
of  his  Christian  name. — Spear  v.  State,  120  Ala.  351  (25  So.  46).  It  is  the 
duty  of  grand  jury  to  ascertain  and  present  every  material  fact  necessary  to 
good  indictment;  identification  of  accused  a  material  fact  to  be  ascertained 
and  averred  if  practicable. — Jones  v.  State,  63  Ala.  27.  Christian  name  must 
either  be  stated  or  alleged  to  be  unknown. — Boseberry  v.  State,  50  Ala.  160. 
Statute  is  mere  affirmation  of  common  law. — Washington's  case,  68  Ala.  85. 
Either  Christian  or  surname  may  be  alleged  under  alias. — Lee's  case,  55 
Ala.  259;  Haley's  case,  63  Ala.  89.  And  may  be  identified  by  either  name. — 
Evans's  case,  62  Ala.  6.  Insertion  or  omission  of  middle  name  immaterial. — 
Edmundson's  case,  17  Ala.  179.  See,  also,  Diggs's  case,  49  Ala.  311;  Rooks's 
case,  83  Ala.  79  (3  So.  720).  And  so  of  a  mistake  in  the  middle  name,  if 
alleged. — Pace's  case,  69  Ala.  231.  Not  sufficient  to  allege  defendant's  name 
by  initials,  without  aaditional  averments. — Gerrish's  case,  53  Ala.  476;  Win- 
ter's case,  90  Ala.  637  (8  So.  556).  When  not  uncertain,  as  to  whether  de- 
fendants charged  individually,  or  as  private  corporation. — Barnett's  case,  54 
Ala.  579.  Mistake,  in  spelling,  if  ptonounciation  unchanged,  is  immaterial 
variance  under  doctrine  of  idem  sonans. — Page's  case,  61  Ala.  17.  The  follow- 
ing held  idem  sonans:  "Booth"  and  "Boothe"  (Jackson's  case,  74  Ala. 
26);  ' 'Louis"  and  "Lewis"  (Block's  case,  66  Ala.  493);  "Edmundson"  and 
Edmindson"  (Edmundson's  ease,  17  Ala.  179);  "Bnrdet"  and  "Bondet," 
Boredet"  or  "Bonredet"  (Aaron's  case,  37  Ala.  106).  The  following  held 
not  idem  sonans:     "Mincher"  and  "Minchen"   (Adams's  case,  67  Ala.  87); 
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"Zachary"  and  "Zacharia"  (Lawrence's  case,  59  Ala.  61);  "Mnlette"  and 
"Merlette"  (Merlette's  case,  100  Ala.  42  [14  So.  562]);  "Munkers"  and 
"Muncos"  (Munkers's  case,  87  Ala.  94  [6  So.  357]).  When  idem  sonans  a 
question  for  the  jury. — Underwood's  case,  72  Ala.  220;  Lawrence's  case,  5£ 
Ala.  61.  The  Christian  names  of  third  persons,  or  persons  only  collaterally 
concerned,  may  be  alleged  by  initials,  if  it  appears  on  the  trial  to  be  the 
person  meant. — Franklin's  case,  52  Ala.  414;  Gerrish's  case,  53  Ala.  476; 
Haley '8  case,  63  Ala.  83;  Thompson's  case,  48  Ala.  165.  But  the  policy  of 
this  statute  should  be  extended  to  description  of  third  persons  with  same 
certainty  as  defendants. — Morningstar  's  case,  52  Ala.  405.  Cases  showing 
material  and  immaterial  variance  in  names  or  description  of  third  persons. — 
Jacob's  case,  61  Ala.  448;  Hinds's  case,  55  Ala.  145;  Brown's  case,  47  Ala. 
47;  Owen's  case,  48  Ala.  328.  Grand  juries  and  solicitors  in  all  cases  should 
try  and  ascertain  true  names,  and,  if  unknown,  may  be  so  alleged  without 
further  description. — Morningstar 's  case,  52  Ala.  405;  Gerrish's  case,  53  Ala. 
470;  Cheek's  case,  38  Ala.  227.  Also,  may  allege  christian  name,  or  surname, 
as  unknown. — Bryant's  case,  36  Ala.  270;  Skinner's  case,  30  Ala.  524.  Yet 
proof  that  name  was  known  by  grand  jury,  or  could  have  been  ascertained 
by  due  diligence,  authorizes  acquittal  as  to  person  so  alleged,  but  not  if  name 
known  since  indictment. — Cheek's  case,  supra.  But  see  as  to  unknown  facts. — 
Duvall's  case,  63  Ala.  12.  Indictment  must  not  pretend  to  give  name  and  also 
aver  (in  same  count)  name  to  be  unknown. — Jones's  case,  63  Ala.  27.  But 
this  rule  held  not  to  apply  when  no  name  is  alleged,  but  initials  only  are 
averred. — Gerrish's  case,  53  Ala.  470.  An  indictment  which  describes  the 
defendant  as  "W.  P.  O'Brien,  whose  Christian  name  is  to  the  grand  jury 
unknown"  is  sufficient. — O'Brien's  case,  91  Ala.  25  (8  So.  560).  If  indictment 
states  only  initials  of  Christian  name  and  alleges  it  to  be  unknown  and 
proof  shows  it  was  known,  there  can  be  no  conviction. — Winter's  case,  90 
Ala.  637  (8  So.  556).  Indictment  against  "Mat"  Taylor  is  sufficient,  with- 
out allegation  "otherwise  unknown,"  and  if  alleged  it  is  surplusage. — Taylor's 
ease,  100  Ala.  68  (14  So.  875).  Indictment  against  "Babe"  Wells  is  sufficient 
also,  without  allegation  of  "otherwise  unknown." — Wells's  case,  88  Ala.  239 
(7  So.  272).  Indictment  against  Robert  Noblin,  alias  Robert  Tate,  is  good, 
and  plea  that  name  was  Robert  Tate  and  that  he  had  ho  alias  is  bad. — Nob- 
lin's  case,  100  Ala.  13  (14  So.  767).  "Books"  and  "Rnx"  are  so  nearly 
idem  sonans  that  it  will  not  support  plea  in  abatement. — Rooks's  case,  83 
Ala.  79  (3  So.  720).  There  is  a  material  variance  between  "Tarpley"  and 
"Tapley." — Tarpley 's  case,  79  Ala.  271.  There  is  no  material  variance  be- 
tween "Donnelly"  and  "Donly." — Donnelly's  case,  78  Ala.  453. 

7143.  (4905)  (4377)  (4789)  (4116)  (566)  Facts  unknown 
to  jury;  so  alleged. — Any  fact  which  is  unknown  to  the  grand 
jury,  and  which  is  not  a  material  ingredient  of  the  offense,  may 
be  so  charged  in  the  indictment. 

By  statute  or  common  law  the  weapon  with  which  a  homicide  was  com- 
mitted may  bo  alleged  to  be  unknown. — King  v.  State,  137  Ala.  47  (34  So. 
683).  Defense  that  jury  were  informed  as  to  the  character  and  description 
of  property  stolen,  which  was  alleged  to  be  unknown. — Verberg  v.  State, 
137  Ala.  73  (34  So.  848).  Where  evidence  shows  that  grand  jury  knew 
means  employed  or  other  facts  alleged  to  be  unknown. — Eatman  v.  State,  139 
Ala.  67  (36  8o.  16);  Terry  v.  State,  118  Ala.  79  (23  So.  776).  Averments  and 
proof  as  to  denominations  of  money,  coins  or  currency  stolen. — Leonard  v. 
8tate,  115  Ala.  80  (22  So.  564);  Reese  v.  State,  90  Ala.  624  (8  So.  818).  Fail- 
ore  of  indictment  to  allege  owner  of  property. — Grattan  v.  State,  71  Ala.  344. 
Allegation  that  the  facts  were  unknown  to  the  grand  jury,  if  not  material, 
is  surplusage. — Collins  v.  State,  70  Ala.  19.  Where  name  of  defendant  is  set 
out  under  alias,  and  also  averred  to  be  unknown,  it  is  inc6nsistent. — Jones 
v.  State,  63  Ala.  27.  The  grand  jury  should  diligently  inquire  before  they 
mdict  by  initial  letter,  or  aver  that  name  is  unknown.  It  is  the  duty  of  the 
grand  jury  to  take  pains  and  to  make  it  certain  as  to  the  person  charged. — 
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Lyons  v.  State,  61  Ala.  224.  Such  averment  is  sufficient  if  the  fact  was 
actually  unknown,  even  if  it  could  have  been  ascertained  by  reasonable  dili- 
gence.— Duvall's  case,  63  Ala.  12.  Prosecution  not  bound  to  prove  fact  was 
unknown. — Childress's  case,  86  Ala.  77  (5  So.  775).  An  indictment  which 
charges  the  murder  of  a  man,  whose  name  is  to  the  grand  jury  unknown, 
is  sufficient,  and  the  allegation  that  the  deceased  "was  supposed  to  be  named 
C.  Mehan,"  is  surplusage. — Reese's  case,  90  Ala.  624  (8  So.  818).  When  the 
indictment  is  sufficient  without  the  allegation  that  a  fact  is  otherwise  un 
known,  such  allegation  is  surplusage. — Garden's  case,  89  Ala.  130  (7  So.  801). 
When  the  indictment  alleges  a  fact  or  name  to  be  unknown  to  the  grand 
jury,  and  the  evidence  shows  that  it  was  known  to  that  body,  the  variance 
is  fatal.— Winter's  case,  90  Ala.  637  (8  So.  556);  Wells's  case,  88  Ala.  239 
(7  So.  272);  Duvall's  case,  63  Ala.  13,  An  indictment  for  the  sale  of  mort- 
gaged property,  must  allege  the  name  of  the  holder  of  the  mortgage,  and 
cannot  aver  it  is  unknown. — Hill's  case,  78  Ala.  1.  An  indictment  against 
W.  P.  O'Brien,  whose  Christian  name  is  otherwise  unknown,  is  sufficient— 
O'Brien's  case,  91  Ala.  25  (8  So.  560). 

7144.  (4906)  *(4378)  (4790)  (4117)  (567)  Means  unknown; 
so  alleged. — When  the  means  by  which  the  offense  was  com- 
mitted are  unknown  to  the  grand  jury,  and  do  not  enter  into 
the  essence  of  the  offense,  the  indictment  may  allege  that  they 
are  tfnknown  to  the  jury. 

Alleging  killing  to  be  by  some  means  to  the  grand  jury  unknown  is  suffi 
cient. — Newell  v.  State,  115  Ala.  54  (22  So.  572);  State  v.  Tempe,  40  Ala. 
350.  Allegation  "or  other  weapon,"  insufficient. — Hornsby  v.  State,  94  Ala. 
55  (10  So.  522).  A  rock  is  an  instrument  within  the  meaning  of  the  term 
"instrument  to  the  grand  jury  unknown." — Williams  v.  State,  144  Ala.  14 
(40  So.  405).  Indictment  may  allege  in  one  count  that  the  killing  was 
effected  by  hitting  deceased  with  a  hatchet  and  in  another  count  that  the 
killing  was  done  with  some  blunt  instrument  to  the  grand  jury  unknown.— 
Smith  v.  State,  142  Ala.  14  (39  So. 


7145.  (4907)  (4379)  (4791)  (4118)  (568)  Legal  presump- 
tions, and  matters  judicially  known. — Presumptions  of  law 
and  matters  of  which  judicial  notice  is  taken  need  not  be 
stated. 

Burning  "jail  of  Wilcox  county "  sufficient;  court  judicially  knowns  own- 
ership of  county  jail. — Sands  v.  State,  80  Ala.  201.  Refers  only  to  presump- 
tions of  law  which  forbid  all  dispute;  not  to  disputable  presumptions  which 
may  be  overcome  by  proof. — Henry's  case,  33  Ala.  389.  See  McDaniel's  case, 
76  Ala.  1;  Cary's  case,  lb.  78.  Courts  take  judicial  notice  of  public  officers, 
and  their  official  acts. — Beggs's  case,  55  Ala.  108.  Charters  of  municipal  cor- 
porations and  special  statutes  conferring  on  them  special  powers. — Mayor  v. 
Wetumpka  Wharf  Co.,  63  Ala.  611;  City  Council  v.  Hughes,  65  Ala.  201.  But 
not  of  the  ordinances  of  municipal  corporations. — Furham  v.  Mayor,  54  Ala. 
263.  Of  a  statute  which,  though  local  in  its  nature,  extends  to  all  persons 
who  may  come  within  territory  described,  and  is  therefore  public  statute. — 
Carson  's*  case,  69  Ala.  235.  But  not  of  a  private  act  (as  turnpike  charter.) — 
Moore's  case,  26  Ala.  88.  Of  notaries  with  powers  of  justice  and  other 
commissioned  officers. — Coleman's  case,  63  Ala.  93.  That  "lager  beer"  is  a 
"malt  liquor.' ' — Watson's  case,  55  Ala.  158.  Of  the  meaning  of,  "malt 
liquor''  as  used  in  statutes. — Adler's  case,  55  Ala.  16.  Of  the  value  Of  United 
States  currency  and  treasury  notes. — Grant's  case,  55  Ala,  201;  Duvall's 
case,  63  Ala.  12.'  Of  journals  of  two  houses  of  general  assembly. — Moody's 
case,  48  Ala.  115.  Of  grand  jury  and  terms  of  filing  indictments. — Overton's 
case,  60  Ala.  74.  Of  the  names  of  counties  of  this  state. — lb.;  Reeves's  case, 
20  Ala.  33.     Of  things  generally  known. — S.  &  N.  B.  Co.  v.  Pilgreen,  62  Ala. 
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305.  Also  of  "Webster 's  Unabridged  Dictionary"  as  standard  authority  for 
meaning  of  English  words. — Adler's  case,  55  Ala.  16.  But  not  of  laws  of  sister 
state.— Porsythe  v.  Preer,  62  Ala.  443.  As  to  other  matters  of  which  courts 
take  judicial  notice,  see  Sprowl  v.  Lawrence,  33  Ala.  674;  Allman  v.  Owen, 
31  Ala.  167;  McDaniel's  case,  76  Ala.  1;  Cary's  case,  lb.  78. 

7146.  (4908)  (4380)  (4799)  (4126)  (576)  Averment  of  intent 
to  injure  or  defraud. — When  an  intent  to  injure  or  defraud 
is  necessary  to  constitute  the  offense,  it  is  sufficient  to  allege 
an  intent  to  injure  or  defraud  generally,  without  naming  the 
particular  person,  corporation,  or  government  intended  to 
be  injured  or  defrauded.    (Forms  57,  58»  [47,  48] . ) 

It  is  not  necessary  to  name  any  particular  person  or  corporation  intended 
to  be  defrauded. — Williams  v.  State,  126  Ala.  50  (28  So.  632).  Indictment  not 
>  bad  for  alleging  name  of  person  whose  name  was  forged ;  not  necessary  to 
allege  that  the  company  was  either  a  partnership  or  a  corporation. — Denson 
v.  State,  122  Ala.  100  (26  So.  119).  Common-law  rule  that  the  name  of  person 
intended  to  be  defrauded  must  be  alleged,  changed  by  statute.— Lee  v.  State, 
118  Ala.  672  (23  So.  669).  Indictment  need  not  aver  sex  of  infant  murdered. — 
Clarke  v.  State,  117  Ala.  1  (23  So.  671).  At  common  law  the  name  of  the  party 
defrauded  must  be  alleged  particularly;  now  a  general  averment  of  the  in- 
tent is  sufficient. — Jones  v.  State,  50 "  Ala.  161.  Under  general  averment  of 
intent  to  defraud,  the  state  may  prove  the  particular  person  intended  to  be 
defrauded. — Williams's  case,  61  Ala.  33;  Mack's  case,  63  Ala.  138;  Headley's 
case,  106  Ala.  109  (17  So.  714). 

7147.  (4909)  (4381)  (4800)  (4127)  (577)  Averment  of  own- 
ership of  property. — When  any  property,  upon  or  in  relation 
to  which  the  offense  was  committed,  belongs  to  several  part- 
ners or  owners,  it  is  sufficient  to  allege  the  ownership  to  be 
in  any  one  or  more  of  such  partners  or  owners;  or  when  the 
property  is  quasi  public  property,  or  belongs  to  an  association, 
society,  or  collection  of  individuals,  such  as  churches,  meeting- 
houses, schoolhouses,  lodges,  etc.,  it  shall  not  be  necessary  for 
the  indictment  to  allege  ownership,  but  it  shall  be  sufficient 
to  describe  such  property  by  the  name  by  which  it  is  com- 
monly known,  or  in  any  other  manner  may  sufficiently  identify 
the  property,  upon  or  in  relation  to  which  the  offense  charged 
was  committed. 

(Dec.  4,  1878,  p.  46.)  Ownership  of  storehouse  properly  laid  in  any 
member  of  the  partnership  owning  it. — Smith  v.  State,  133  Ala.  145  (31  So. 
806).  Prior  to  February  28,  1887,  the  ownership  of  property  belonging  to  the 
wife  could  be  laid  either  in  the  husband  or  wife. — Eobinson  v.  State,  84  Ala. 
434  (4  So.  774);  Lavender  v.  State,  60  Ala.  60;  Davis  v.  State,  17  Ala.  415. 
But  since  the  statute  of  that  date,  her  ownership  is  complete  and  independent 
of  the  husband,  and  hence  the  ownership  should  be  laid  in  her  name  if  she 
owns  it,  unless  it  be  an  offense  against  the  possession  alone  and  the  hus- 
band by  reason  of  his  relation  or  agency  has  the  possession,  when  it  may  be 
laid  in  his  name. — Kollins  v.  State,  98  Ala.  79  (13  So.  280);  Kirby  v.  State, 
139  Ala.  87  (36  So.  721);  Payne  v.  State,  140  Ala.  148  (37  So.  74);  Williams's 
ewe,  67  Ala.  183;  White's  case,  72  Ala.  195;  Bass's  case,  63  Ala.  108;  Brown's 
case,  79  Ala.  51. 

7148.  (4910)  (4382)  (4812)  (4138)  (588)  Description  of 
animal  in  offense  committed  concerning  same.— In  an  indict- 
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ment  for  the  larceny  of  any  animal,  or  for  any  other  public 
offense  committed  in  reference  to  any  animal,  it  is  sufficient 
to  describe  the  animal  by  such  name  as,  in  the  common  under- 
standing, embraces  it,  without  designating  its  sex.  (Form 
5  [5].) 

See  note  to  §  7324  (5049). 

ARTICLE  2. 

Alternate  Avebments,  and  Joinder  of  Offenses.    7149-7151. 

Section.  i   Section. 

7149.  Statements    of    means    or    in-   I       7151.  Joinder    of   offenses   in   same 

tents  in  alternative.  '  count. 

7150.  Same  as  to  different  results.   | 

7149.  (4911)  (4383)  (4796)  (4123)  (573)  Statements  of 
means  or  intents  in  alternative. — When  the  offense  may  be 
committed  by  different  means,  or  with  different  intents,  such 
means  or  intents  may  be  alleged  in  the  same  count  in  the 
alternative. 

Indictment  stating  means  by  which  murder  was  committed  definitely  by 
alternative  averments  in  one  count,  sufficient. — King  v.  State,  137  Ala.  47 
(34  So.  683) ;  Newell  v.  State,  115  Ala.  54  (22  So.  572).  But  each  alternative  most 
describe  the  means  with  the  same  definiteness  or  particularity  as  would  be  re- 
quired if  the  charge  was  made  separately  in  a  separate  court. — King  v.  State, 
137  Ala.  47  (34  So.  683);  Walker  v.  State,  96  Ala.  53  (11  So.  401);  Noble  v. 
State,  59  Ala.  73;  Johnson  v.  State,  32  Ala.  583.  Averment  that  the  act  was 
done  with  intent  to  defraud  or  to  cheat  and  defraud,  each  alternative  suffi- 
cient.— White  v.  State,  86  Ala.  69  (5  So.  674).  Averment  that  assault  was 
committed  by  pouring  or  attempting  to  pour  turpentine  and  pepper  upon 
person,  sufficient. — Murdock  v.  State,  65  Ala.  520.  Charge  that  defendant 
converted  or  applied  to  his  own  use  a  large  sum  of  money  insufficient. — Noble 
v.  State,  59  Ala.  73.  Charge  that  defendant  obstructed  a  highway  "by  fence, 
bars,  or  other  impediment,"  defective. — Johnson  v.  State,  32  Ala.  583.  In- 
dictment for  selling  mortgaged  property  that  defendant  "did  sell,  remove,  or 
conceal  a  bale  of  cotton/ '  sufficient. — Nixon  v.  State,  55  Ala.  120.  Descrip- 
tion of  officer  as  justice  of  peace  or  notary  public  ex  officio  justice,  sufficient. — 
Murphy  v.  State,  55  Ala.  252.  At  common  law,  indictment  could  not  charge 
by  disjunctive  averments,  so  as  to  leave  it  uncertain  what  was  intended  to 
be  relied  upon;  this  has  been  changed  materially  by  the  statute. — Barnett  v. 
State,  54  Ala.  579;  Horton  v.  State,  53  Ala.  488.  Disjunctive  averments 
as  to  defendants  being  members  of  a  corporation  or  association;  uncertainty 
as  to  immaterial  allegations  no  cause  of  demurrer. — Barnett  v.  State,  54  Ala. 
579.  Robbery  committed  against  the  will  by  violence  to  person  or  by  putting 
him  in  such  fear  as  to  cause  him  unwillingly  to  part  with  his  property  suffi- 
cient.— Chappell  v.  State,  52  Ala.  359.  Indictment  charging  the  appropria- 
tion of  specified  sums,  "or  other  large  sums  of  money,"  is  not  within  either 
of  the  three  sections  of  this  article,  as  showing  different  means,  intents,  and 
results,  or  offenses. — Noble's  case,  59  Ala.  78.  These  statutes  change  the 
common-law  rule,  and  are  intended  to  prevent  a  multiplicity  of  counts. — Spar- 
renberger's  case,  53  Ala.  481;  Noble's  case,  supra;  Horton 's  case,  53  Ala.  4S8; 
Thomas's  case,  111  Ala.  51  (20  So.  617);  King  v.  State,  137  Ala.  47  (34  8o. 
683).  In  offenses  of  same  character  which  may  be  committed  with  different 
intent,  the  intent  may  be  alleged  alternately  in  same  count,  or  in  different 
counts. — Carleton's  case,  100  Ala.  130  (14  So.  472).  Assault  with  a  knife  and 
simple  assault  may  be  alleged  in  the  alternative. — Bonner's  case,  97  Ala.  47 
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(12  So.  408).  Each  alternative  averment  must  state  a  complete  offense. — 
Hornsby's  case,  94  Ala.  55  (10  So.  522);  May's  case,  89  Ala.  37  (8  So.  28). 
Indictment  alleging  defendant  killed  deceased  by  stabbing  him  with  a  knife, 
or  other  weapon,  is  bad  on  demurrer,  bat  not  after  judgment. — Hornsby  's  case, 
94  Ala.  55  (10  So.  522).  Indictment  for  murder  is  sufficient  which  alleges 
alternatively  that  deceased  was  killed  by  striking  him  in  the  head  with 
some  hard  substance,  to  the  grand  jury  unknown,  or  by  choking  him  with 
a  piece  of  fuse  or  cord. — Wilson's  case,  84  Ala.  426  (4  So.  383).  Indictment 
for  burglary  may  allege  in  one  count  that  the  act  was  committed  with  intent 
to  steal  or  to  commit  rape. — Dismufte's  case,  83  Ala.  287  (3  So.  671). 

7150.  (4912)  (4384)  (4797)  (4124)  (574)  Same  as  to  differ- 
ent results. — When  an  act  is  criminal,  if  producing  different 
results,  such  results  may  be  charged  in  the  same  count  in  the 
alternative. 

These  statutes  not  applicable  where  particular  acts  or  means  are  followed 
by  more  comprehensive  generic  term,  which  is  immediately  preceded  by  words 
"or  other.' ' — Johnson's  case,  32  Ala.  583;  and  other  cases  cited  in  note  to 
S  6415  (4417).  An  averment  as  "justice  of  peace  or  notary  pub  lie' '  allowable. 
—Murphy's  case,  55  Ala.  252.  Also  "did  remove  or  conceal  one  bale  of 
cotton, M  etc. — Nixon's  case,  55  Ala.  120;  Atwell's  case,  63  Ala.  61.  Also  did 
steal  "national  banknotes,  or  gold  or  silver  coin,"  etc. — Wesley's  case,  61 
Ala.  282.  "Did  sell  vinous  or  malt  liquors"  to  a  minor. — Adler's  case,  55 
Ala.  16.  Also  that  defendants  were  "members  or  partners  of  a  corporation 
or  co-partnership." — Barnett's  case,  54  Ala.  579.  Also  that  one  maliciously 
injured  a  "mare  or  an  ox." — Burgess's  case,  44  Ala.  190.  Also  to  allege  that 
assault  was  committed  by  pouring,  or  attempting  to  pour,  a  ' '  mixture  of  spirits 
of  turpentine  and  pepper." — Murdock's  case,  65  Ala.  520.  Also  "did  car- 
nally know  or  abuse,"  etc. — Johnson's  case,  50  Ala.  456.  But  insufficient  to 
allege  house  burned  as  a  "barn  or  stable,"  "a  barn  house  or  building." — 
Horton 's  case,  60  Ala.  72.  Also  defective  to  aver  that  defendant  "sold,  bar- 
tered, or  otherwise  disposed  off  or  permitted  to  be  taken,  spirituous,  vinous, 
or  malt  liquors  in  less  than,"  etc. — Baisler's  case,  55  Ala.  64.  See,  also, 
Hurst's  case,  86  Ala.  606  (6  So.  120);  Gunter's  case,  111  Ala.  23  (20  So.  632). 
That  defendant  falsely  forged  instrument  which  purported  to  discharge  or  dimin- 
ish a  pecuniary  demand,  sufficient. — Allen  v.  State,  79  Ala.  34.  Indictment 
averring  that  instrument  was  or  purported  to  be  the  act  of  a  given  person, 
bad  on  demurrer. — Horton  v.  State,  53  Ala.  488.  Statute  only  intended  to 
avoid  multiplicity  of  counts. — Horton  v.  State,  53  Ala.  488. 

7151.  (4913).  (4385)  (4798)  (4125)  (575)  Joinder  of  offenses 
in  same  count. — When  offenses  are  of  the  same  character,  and 
subject  to  the  same  punishment,  the  defendant  may  be  charged 
with  the  commission  of  either  in  the  same  count  in  the  alter- 
native. 

Offenses  of  equal  degree,  subject  to  the  same  punishment,  may  be  charged 
in  the  same  count  and  in  the  alternative. — Sims  v.  State,  135  Ala.  61  (33  So. 
162);  McClellan  v.  State,  118  Ala.  122  (23  So.  732).  Ownership  of  property 
stolen  may  be  alleged  in  the  alternative. — Lowe  v.  State,  134  Ala.  154  (32 
So.  273).  Two  or  more  offenses  may  be  charged  in  one  indictment  as  having 
been  committed  by  the  same  defendant,  if  the  offenses  are  of  the  same 
character. — Lowe  v.  State,  134  Ala.  154  (32  So.  273);  Wooster  v.  State,  55 
Ala.  217;  Johnson  v.  State,  29  Ala.  62;  Cawley  v.  State,  37  Ala.  152.  De- 
fendant may  be  charged  in  the  alternative  in  the  same  count  with  unlawfully 
selling,  giving  away  or  otherwise  disposing  of  spirituous  liquors. — McClellan 
v.  8tate,  118  Ala.  122  (23  So.  732).  At  common  law  a  single  count  charging 
two  distinct  offenses  was  vicious,  it  was  double  pleading  and  not  allowed, 
but  in   certain    enumerated   cases,    two    or   more    distinct    offenses   could    be 
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charged  in  separate  counts. — Thomas  v.  State,  111  Ala.  51  (20  So.  617).  In 
this  state,  by  judicial  construction,  if  the  offenses  are  of  the  same  nature,  be- 
long to  the  same  family  of  crime,  have  the  same  mode  of  trial  and  nature 
of  punishment,  they  may  be  joined  in  separate  counts,  though  punished  differ- 
ently. The  statute  authorizes  the  offenses  to  be  joined  in  the  same  count 
in  the  alternative  to  avoid  multiplicity  of  counts,  but  an  indictment  charging 
a  single  offense  in  the  alternative  is  not  supported  by  proof  of  two  distinct 
offenses,  the  variance  is  fatal. — Thomas  v.  State,  111  Ala.  51  (20  So.  617).  A 
general  verdict  of  guilty  under  An  indictment  charging  two  distinct  offenses, 
if  the  sentence  or  punishment  is  not  greater  than  is  prescribed  for  one  of 
the  offenses. — Sampson  v.  State,  107  Ala.  76  (18  So.  207).  An  indictment 
charging  a  felony,  or  the  highest  grade  or  degree  of  the  offense  by  operation  of 
law,  charges  every  lesser  offense  included  in  the  one  charged. — Horn  v.  State, 
98  Ala.  23  (13  So.  329).  See  136  Ala.  85  (33  So.  878) ;  102  Ala.  156  (15  So.  438); 
94  Ala.  90  (10  So.  509).  Indictment  for  robbery  may  charge  larceny  also.— Mor 
risv.  State,  97  Ala.  82  (12  So.  276).  Indictment  may  charge  in  the  alternative 
and  in  the  same  count  that  the  defendant  committed  one  or  the  other  of  two 
offenses  or  different  grades  of  the  same  offense. — Johnson  v.  State,  50  Ala.  456. 
Each  separate  alternative  must  contain  a  substantive  offense. — Noble  v.  State, 
59  Ala.  73.  This  statute  merely  permits  to  be  charged  in  one  count,  what 
the  common  law  permitted  in  different  counts,  and  is  not  unconstitutional— 
Burdine's  case,  25  Ala.  60;  Sherrod's  case"  lb.  78;  Horton's  case,  53  Ala.  488; 
Sparrenberger 's  case,  lb.  481;  Noble's  case,  59  Ala.  78;  Sampson's  case,  107 
Ala.  80  (18  So.  207).  But  each  alternative  averment  must  present  an  indictable 
offense. — Pickett's  case,  60  Ala.  77;  Horton's  case  and  Noble's  case,  supra; 
Howard's  ease,  108  Ala.  571  (18  So.  813);  Orr's  case,  107  Ala.  35  (18  So.  142). 
Two  grades  of  same  offense,  whether  misdemeanor  or  felony,  visited  with  same 
kind  of  penalty,  may  be  joined  in  same  count. — Ward's  case,  22  Ala.  16; 
Swallow's  case,  lb.  20;  Ben's  case,  lb.  9;  Mooney's  case,  8  Ala.  328;  Barber's 
case,  34  Ala.  213.  See,  further,  as  to  the  doctrine  of  joinder  of  offenses  in 
same  or  different  counts. — Wooster's  case,  55  Ala,  217  (overruling  NorvelTs 
case,  50  Ala.  174);  Quinn's  case,  49  Ala.  353;  Johnson's  case,  35  Ala.  370; 
Howard's  case,  108  Ala.  571  (18  So.  813);  Broughton's  case,  105  Ala.  103  (16 
So.  912);  Grimes's  case,  105  Ala.  86  (17  So.  184);  Walker's  case,  97  Ala.  85 
(12  So.  83);  Bell's  case,  48  Ala.  684;  Hill's  case,  67  Ala.  39;  Reynolds's  case, 
92  Ala.  44  (9  So.  398);  McGuff's  case,  88  Ala.  150  (7  So.  35);  Carleton's  case. 
100  Ala.  130  (14  So.  472).  As  to  the  right  to  make  the  prosecutor,  elect,  see 
Mayo's  case,  30  Ala.  32;  Hugh's  case,  35  Ala.  351;  Elam's  case,  26  Ala.  48; 
Smith's  case,  52  Ala.  384;  Johnson's  case,  29  Ala.  62;  Bonham's  case,  65  Ala. 
456;  Oxford's  case,  33  Ala.  416;  Seibert's  case,  40  Ala.  60;  Beason's  case,  72 
Ala.  191;  Beasley's  case,  59  Ala.  20;  Bass's  case,  63  Ala.  108;  Poacher's  case. 
61  Ala.  22;  Ex  parte  Tompkins,  58  Ala.  71;  Orr's  case,  107  Ala.  35  (18  So. 
142);  Howard's  case,  108  Ala.  571  (18  So.  813);  Tanner's  case,  92  Ala.  1  (9 
So.  613);  Butler's  case,  91  Ala.  87  (9  So.  191).  Election  on  joinder  of  several 
misdemeanors  not  required,  and  prosecution  may  seek  a  conviction  on  all  of 
them,  and  they  may  be  tried  at  same  time. — Wooster's  case,  55  Ala.  217.  A 
felony  and  a  misdemeanor  cannot  be  joined,  even  in  separate  counts. — James's 
case,  104  Ala.  20  (16  So.  94);  Adam's  case,  55  Ala.  143.  Whether  an  indict- 
ment charging  in  the  same  count  the  murder  of  two  infants  by  starvation 
or  exposure  charges  one  or  two  offenses,  quaere. — Griffith's  case,  90  Ala.  583 
(8  So.  812).  An  indictment  which  charges  in  a  single  count  the  unlawful 
killing  of  an  ox  and  a  cow  does  not  charge  two  offenses;  there  is  no  room 
for  an  election,  but  there  can  be  no  conviction  if  proof  shows  only  killing  of 
one,  or  of  both  by  separate  acts. — Thomas's  case,  111  Ala.  51  (20  So.  617). 
Where  several  offenses  are  joined,  either  in  the  same  count  or  in  separate 
counts,  the  verdict  of  guilty  must  show  of  what  offense,  but  need  not  ex- 
press it  "ipsissimis  verbis." — Davis's  case,  52  Ala.  357;  White's  case,  74 
Ala.  31;  Kilgore's  case,  74  Ala.  9;  Sampson's  case,  107  Ala.  76  (18  So.  207). 
Burglary  and  grand  larceny  may  be  joined  in  the  same  indictment. — Lucas 
v.  State,  144  Ala.  63  (39  So.  821).  Each  alternative  must  be  construed  as  a 
separate  count.— Smith  v.  State,  142  Ala.  15  (39  So.  329). 
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ARTICLE  3. 

Prisentino,  Filing,  Withdrawing,  Certifying  and  Recording  Indictment. 

7152-7154. 


Section. 
7152.  Indictments  filed,  but  not  en- 
tered on  minutes;  inspection 
of. 


Section. 

7158.  Withdrawal  and  filing  of  in- 
dictment. 

7154.  Secret  records  of  indictments 
made  and  kept  by  clerk; 
uses  of. 

7152.  (4914)  (4386)  (4821)  (4148)  (598)  Indictments  filed, 
but  not  entered  on  minutes;  inspection  of. — All  indictments 
must  be  presented  to  the  court  by  the  foreman  of  the  grand 
jury,  in  the  presence  of  at  least  eleven  other  jurors;  must  be 
indorsed  "filed,"  and  the  indorsement  dated  and  signed  by 
the  clerk;  but  no  entry  of  an  indictment  found  must  be  made 
on  the  minutes,  nor  must  any  indictment  be  inspected  by  any 
other  person  than  the  solicitor,  the  presiding  judge,  and  the 
clerk  of  the  court,  until  the  defendant  has  been  arrested,  or 
has  given  bail  for  his  appearance. 

(Clay's  Digest,  p.  460,  §  1.)  Indictments  are  presented  to  court  in  open 
session  by  grand  jury'as  a  body;  if  any  bill  jso  presented  is  unauthorized, 
the  fact  should  then  be  made  known. — Hall  v.  State,  134  Ala.  90  (32  So.  750) ; 
Spigener  v.  State,  62  Ala.  383.  The  presenting  of  the  bill  to  the  court  is  a 
solemn  finding  that  the  bill  presented,  so  indorsed  and  filed,  is  the  finding  of 
at  least  twelve  of  the  grand  jury. — Spigener  v.  State,  62  Ala.  383.  The  only 
two  authorised  methods  of  obtaining  jurisdiction  over  the  person  of  a  defendant 
charged  with  crime  is  by  indictment  or  information  or  by  warrant  of  arrest 
supported  by  affidavit  in  writing. — Ex  parte  State,  71  Ala.  371.  Court  has 
inherent  power  to  substitute  indictment  where  it  is  lost  or  destroyed  during 
the  trial— Bradford  v.  State,  54  Ala.  230.  The  indorsement  "a  true  MU," 
signed  by  the  foreman  of  the  grand  jury,  is  the  life  of  the  Indictment,  and 
when  this  is  made  and  is  returned,  no  clerical  omission  can  render  it  invalid; 
the  court  can  require  the  clerk  to  indorse  upon  the  indictment  "filed",  at 
any  time  while  the  case  is  in  fieri,  and  it  is  in  fieri  until  final  judgment  is 
rendered. — Ex  parte  Winston,  52  Ala.  419.  Court  has  control  over  these 
matters  and  may  cause  clerk  to  indorse,  etc.,  as  of  date  of,  filing,  etc.,  at 
any  time  during  term. — Franklin's  case,  28  Ala.  9.  Returning  and  filing  need 
not  appear  on  minutes. — Mose's  case,  85  Ala.  421;  Russell's  case,  33  Ala.  366. 
8ee,  also,  Stanley's  case,  88  Ala.'  154  (7  So.  273).  When  cannot  arrest  judg- 
ment on  account  of  informality,  in  finding,  returning,  or  filing. — Russell's 
ease,  33  Ala.  366.  What  entry  shows  sufficient  return  and\  presentation. — Mc 
Culler's  case,  49  Ala.  39;  Wesley's  case,  52  Ala.  182.  When  date  of  filing 
indorsed  as  evidence. — Sellers 's  case,  52  Ala.  368.  It  is  no  valid  objection 
to  indictment  that  foreman  signs  it  by  initials  of  Christian  name  only,  or  that 
solicitor  indorses  on  it  names  of  state  witnesses  after  filing,  without  order 
of  court. — Germolgez's  case,  99  Ala.  216  (13  So.  517).  Indictment  indorsed 
"true  bill,"  signed  by  foreman,  marked  "filed"  and  dated  by  clerk  is  a 
substantial  compliance  with  statute. — McKee's  case,  82  Ala.  32  (2  So.  451). 
Solicitor  need  not  sign  indictment. — Cross's  case,  78  Ala.  430;  Joyner's  case, 
78  Ala.  448.  It  is  no  ground  for  objection  that  it  is  signed  by  deputy  solici- 
tor.—lb. 

7153.  (4915)  (4387)  (4822)  (4149)   Withdrawal  and  filing 
of  indictment. — In  all  criminal  cases  in  the  circuit  court,  or 
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courts  of  like  jurisdiction,  in  which  a  capias  has  issued  for 
two  terms,  and  has  been  returned  "not  found,"  the  solicitor 
may,  by  leave  of  the  court,  withdraw  and  file  the  indictment, 
with  leave  to  reinstate  the  same  when  the  ends  of  justice  re- 
quire such  reinstatement. 

(Nov.  24,  1866,  p.  18.)  When  operates  a  discontinuance,  and  how  avail 
able  to  defendant. — Drinkard's  case,  20  Ala.  9;  Scott's  case,  94  Ala.  80  (10 
So.  505). 

7154.  (4016)  (438S)  Secret  records  of  indictment  made  and 
kept  by  clerk;  uses  of. — The  clerk  of  the  court  in  which  indict- 
ments are  returned  shall,  within  twenty  days  after  the  filing 
thereof,  and  without  allowing  them  to  be  taken  out  of  his 
custody  or  control,  record  the  same,  with  the  indorsement 
thereon,  in  a  well-bound  book,  which  shall  be  properly  indexed 
and  kept  secret,  as  indictments  are  required  to  be  kept  secret, 
before  the  arrest  of  the  defendant;  and  if  the  office  of  the  clerk 
is  furnished  with  an  iron  safe  or  vault,  it  shall  be  kept  therein; 
but  the  court  may  require  the  production  of  such  book  on 
the  trial  of  the  defendant,  for  comparison  of  the  indictment 
against  such  defendant  with  the  record  thereof,  only  in  cases 
where  the  trial  is  had  on  a  certified  copy,  of  the  indictment 
as  provided  by  law. 

(Jan.  23,  1885,  p.  98,  §  §  1,  3.) 


ARTICLE  4. 
Amendments;   Nolle  Prosequi;   New   Indictment.    7155,   7156. 


Section. 
7155.  Amendment   allowed   by   con- 
sent on  account  of  variance. 


Section. 
7156.  When  nol.  pros,  entered,  and 
new   indictment   ordered   to 
be  preferred. 


7155.  (4917)  (4389)  (4816)  (4143)  (593)  Amendment  al- 
lowed by  consent  on  account  of  variance. — An  indictment  may 
be  amended,  with  the  consent  of  the  defendant,  entered  of 
record,  when  the  name  of  the  defendant  is  incorrectly  stated, 
or  when  any  person,  property,  or  matter  therein  stated  is  in- 
correctly described. 

Indictment  should  not  be  amended  without  the  consent  of  the  defendant, 
even  as  to  immaterial  matters. — Johnson  v.  State,  46  Ala.  212.  The  fact 
that  defendant  consented  only  to  avoid  being  bound  over  to  answer  a  new 
indictment  does  not  destroy  the  validity  of  the  amendment. — Ross  v.  State,  55 
Ala.  177.  Amendments  correcting  misdescriptions  as  to  name;  misspelling  of 
name,  if  the  pronunciation  would  be  the  same  does  not  vitiate  it;  great  lati- 
tude is  allowed  in  the  pronunciation  of  proper  names. — Page  v.  State,  61  Ala. 
16.  A  mere  abortive  attempt  to  prosecute,  coming  to  naught  from  its  own 
imperfections,  as  from  a  valid  indictment,  does  not  put  the  defendant  in 
jeopardy. — Berry  v.  State,  65  Ala.  117.  Conclusiveness  and  finality  of  judg- 
ments of  courts  having  jurisdiction  of  subject-matter  and  person. — Berry  v. 
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State,  65  Ala.  117.  Where  defendant  was  indicted  for  stealing  two  sacks  of 
twine  and  the  evidence  showed  that  he  stole  some  twine  and  after  the  caption 
pat  it  into  sacks,  there  was  a  variance, — McCIellan  v.  State,  121  Ala.  18  (25 
8o.  725).  Oral  pleas,  except  the  plea  of  guilty  or  not  guilty,  delivered  in 
open  court,  received  by  the  clerk  and  entered  on  the  minutes,  are  unknown 
in  our  practice. — Crawford  v.  State,  112  Ala.  1  (21  So.  214).  Where  a  de- 
murrer to  one  of  two  counts  is  sustained,  court  may  quash  the  indictment  and 
hold  the  defendant  to  answer  another  indictment. — Rogers  v.  State,  126  Ala. 
40  (28  So.  619).  Where  there  is  a  fatal  variance,  defendant  held  to  answer 
another  indictment. — McC  Jerkin  v.  State,  105  Ala.  107  (17  So.  123).  The  names 
of  persons  must  be  proven  as  alleged,  else  variance  under  which  indictment 
should  be  quashed  and  defendant  held. — Henderson  v.  State,  105  Ala.  139  (16 
8o.  927).  After  consenting  to  an  amendment,  defendant  cannot  claim  he 
was  entitled  to  an  acquittal. — Reynolds  v.  State,  92  Ala.  44  (9  So.  398). 
Amendment  of  complaint  in  county  court. — Perry  v.  State,  78  Ala.  22.  Au- 
thority of  court  to  order  another  indictment  when  defendant  refuses  to  con- 
test to  amendment. — Bube  v.  State,  76  Ala.  73.  The  amendment  of  the 
indictment  without  consent  of  defendant  in  an  immaterial  matter  is  reversible 
error. — Gregory  v.  State,  46  Ala.  151.  Consent  of  defendant  must  appear 
of  record,  and  amendment  must  follow  the  terms  of  consent. — Sniff's  case, 
84  Ala.  454  (4  So.  419);'  Stone's  case,  105  Ala.  60  (17  So.  114).  Amendment 
striking  out  one  Count  is  equivalent  to  a  nol.  pros,  of  that  count,  and  is  not 
t  reversible  error. — Balm's  case,  89  Ala.  56  (8  So.  66).  By  consenting  to 
amendment  after  trial  entered  upon,  defendant  waives  all  objection  as  to 
being  in  jeopardy. — Reynold's  case,  92  Ala.  44  (9  So.  398).  Defendant  should 
not  be  held  to  answer  new  indictment  unless  he  refuses  to  allow  it  to  be 
amended. — Washington  v.  State,  143  Ala.  62  (39  So.  388). 

7156.  (4918)  (4390)  (4817)  (4144)  (594)  When  nol.  pros, 
entered,  and  new  indictment  ordered  to  be  preferred. — If  the 
defendant  will  not  consent  to  such  amendment,  the  prosecution 
may  be  dismissed  at  any  time  before  the  jury  retires,  as  to  the 
count  in  the  indictment  to  which  the  variance  applies;  and 
the  court  may  order  another  indictment  to  be  preferred  at  the 
same  or  at  a  subsequent  term,  in  which  case  an  entry  of  record 
must  be  made  to  the  effect  following: 

."The  State  ]  In  this  case,  it  appeared  from  the  evidence  that 
v.  •     there  was  a  variance  between  the  allegations 

A.  B.      J      of  the  indictment  and  the  proof  in  this  (set- 
ting out  the  variance) ;  or  it  appeared  from  the  evidence  that 

the  defendant's  name  was (stating  it);  and  the 

defendant  not  consenting  to  allow  the  indictment  to  be 
amended,  the  prosecution  was  dismissed  before  the  jury  re- 
tired, and  another  indictment  was  ordered  to  be  pref erred.' 9 

Pendency  of  another  indictment  no  ground  for  plea  in  abatement,  but  ac- 
quittal or  conviction  under  another  indictment  may  be. — White  v.  State,  86 
Ala.  69  (5  So.  674).  Proceedings  removed  from  county  to  circuit  court  and 
there  quashed  not  within  this  statute. — Bube  v.  State,  76  Ala.  73.  Indict- 
ment for  carrying  on  lottery  as  foundation  for  bar  to  prosecution  for  gaming 
or  keeping  gaming  table. — Buckalew  v.  State,  62  Ala.  334.  Defendant's  refus- 
ing to  consent  to  amendments,  prosecution  may  be  dismissed  and  a  new  indict- 
ment ordered. — Page  v.  State,  61  Ala.  16.  Where  a  demurrer  is  sustained 
or  quashed,  or  prosecution  vacate i,  the  discharge  of  the  prisoner  does  not 
aeeessarily  follow. — Ex  parte  Graves,  61  Ala.  381.  Where  the  offenses  charged 
in  the  first  and  second  indictments  are  separate  and  distinct,  question  whether 
43-ac-vol.  Ill 
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the  court  rightly  allowed  the  ease  to  be  taken  from  the  jury  and  a  new 
indictment  preferred,  is  immaterial  on  the  trial  of  the  second  indictment- 
Brewer  v.  State,  59  Ala.  101.  Joinder  of  different  counts  to  meet  any  phase 
of  the  evidence;  right  to  demand  election. — Cunningham  v.  State,  117  Alt. 
59  (23  So.  693).  Indictments  found  by  special  grand  juries.— Lide  v.  State, 
133  Ala.  43  (31  So.  953).  Nolle  prosequi  entered  before  defendant  put  is 
jeopardy  not  bar  to  further  prosecution. — O'Brien  v.  State,  91  Ala.  25  (8  So. 
560).  Where  solicitor  dismisses  prosecution  and  a  proper  order  is  not  made, 
preferring  another  indictment. — Johnson  v.  State,  134  Ala.  54  (32  So.  724); 
McClellan  v.  State,  121  Ala.  18  (25  So.  725).  Motions  to  quash  indictment  or 
pleas  in  abatement  thereto  should  be  made  before  the  general  issue. — Johnson 
v.  State,  134  Ala.  54  (32  So.  724).  Nolle  prosequi  puts  end  to  particular  indict- 
ment; a  second  indictment,  save  as  affected  by  the  statute  of  limitations,  is 
the  beginning  of  a  new  prosecution. — Bazell  v.  State,  89  Ala.  14  (8  8o.  22). 
Unsafe  practice  and  reversible  error  to  permit  amendment  without  consent 
of  accused. — Gregory's  case,  46  Ala.  151;  Johnson's  case,  lb.  212.  Allowed  by 
consent  of  accused. — Boss's  case,  55  Ala.  177.  On  variance  between  allega- 
tions and  proof,  nol.  pros,  may  be  had,  and  accused  tried  under  new  indict- 
ment; also  where  indictment  fatally  defective;  accused  not  in  jeopardy.— 
Martha's  case,  26  Ala.  72;  White's  case,  49  Ala.  $44;  Western's  case,  63 
Ala.  155.  Statute  not  unconstitutional. — Kreps's  case,  8  Ala.  951.  Suspends 
running  of  statute  of  limitation;  what  judgment-entry  must  show  to  suspend 
limitation;  when  defendant  entitled  to  acquittal. — Coleman's  case,  71  Ala.  312. 
v  When  error  to, enter  nol.  pros,  as  to  one  of  two  defendants. — McGehee's  case, 

58  Ala.  360. 


AETICLE  5. 


Indictment  Lost  ob  Destroyed,   Substituted.    7157,   7158. 


Section. 
7157.  Indictment  lost  or  destroyed, 
another  preferred. 


Section. 
7158.  If  recorded,  a  certified  copy 
of  record  produced. 


7157.  (4919)  (4391)  (4818)  (4145)  (595)  Indictment  lost 
or  destroyed,  another  preferred. — When  an  indictment  is  lost, 
mislaid,  or  destroyed,  the  court  may,  on  satisfactory  proof 
thereof,  order  another  indictment  to  be  preferred  at  the  term 
at  which  such  proof  is  made,  or  at  a  subsequent  term;  in  which 
case  an  entry  of  record  must  be  made  to  the  effect  following: 

"The  State  ]  In  this  case,  it  appearing  to  the  court  that  an 
v.  >     an  indictment  was  preferred  against  the  de- 

A.  B.      J      fendant  at  the term,  19—  (stating  the 

time),  and  that  said  indictment  is  lost,  mislaid,  or  destroyed; 
it  is,  therefore,  ordered  that  a  new  indictment  be  preferred 
against  the  defendant  for  the  same  offense.* ' 

At  common  law,  if  indictment  was  lost  or  destroyed,  it  conld  not  be  sub- 
stituted.— (ianaway's  case,  22  Ala.  772.  Inherent  power  in  court  to  substitute 
indictment  lost  during  trial — Bradford's  case,  54  Ala.  230. 

7158.  (4920)  (4392)  If  recorded,  a  certified  copy  of  record 
produced. — When  it  is  shown  to  the  court  that  an  original 
indictment,  recorded  as  required  by  law,  has  been  lost,  de- 
stroyed, or  so  mutilated  as  to  be  illegible,  the  court  shall  direct 
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the  clerk  to  make  and  certify  a  copy  thereof  from  such  record, 
upon  which  the  defendant  may  be  arraigned  and  tried  as  upon 
the  original  indictment. 

(Jan.  23,  1885,  p.  98,  5  2.) 
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AETICLE  0. 

IHDICTMENT    QUASHED,   OR   JUDGMENT    ARRESTED,    AVD    NEW    INDICTMENT.      7159, 

7100. 


Section. 
7159.  Not    quashed,    etc.,    without 
leave  of  court. 


Sectton. 
7160.  If   quashed    or   judgment  ar- 
rested,   another    indictment 
preferred. 


7159.  (4921)  (4393)  (4823)  (4150)  (599)  Not  quashed,  etc., 
without  leave  of  court. — An  indictment  must  not  be  quashed, 
dismissed,  discontinued,  or  abandoned  without  the  permission 
of  the  court;  and  such  permission  must  be  entered  of  record. 

When  nolle  prosequi  entered  as  to  an  acquitted  defendant,  after  verdict 
and  reversal  by  supreme  court  of  one  convicted,  to  cure  objection  of  a  mis- 
joinder of  two  defendants. — Cox's  ease,  76  Ala.  63,  citing  Berry's  case,  65 
Ala.  117.  Permission  to  nol.  pros,  not  final  judgment  from  which  writ  of 
error  will  lie. — Willingham's  case,  14  Ala.  539.  Court  may  allow  a  nol.  pros, 
where  demurrer  interposed,  without  passing  on  demurrer. — Lacey's  case,  58 
Ala.  385;  Wooster's  case,  lb.  217.  Also  to  one  of  several  counts  after  close  of 
evidence,  which  is  acquittal  as  to  such  count. — Barnett's  case,  54  Ala.  579. 
But  see  Grogan  's  case,  44  Ala.  9.  Operates  an  acquittal  after  jeopardy  begins. 
— Grogan's  case,  44  Ala.  9.  No  bar  to  subsequent  indictment. — Martha's  case, 
26  Ala.  72.  Nol.  pros,  as  to  one  count,  before  jeopardy,  merely  destroys,  but 
does  not  acquit  of  that  count. — Walker's  case,  61  Ala.  30.  Nol.  pros,  as  to  one 
count,  in  absence  of  some  of  the  defendants,  destroys  such  count  as  to  them, 
as  well  as  to  those  present. — lb.  When  error  to  enter  nol.  pros,  as  to  one  of 
two  defendants. — McUehee/s  case,  58  Ala.  360.  Indictment  found  at  unauthor- 
ized special  term  should  be  quashed. — Davis's  case,  46  Ala.  80.  Motion  to 
quash  or  strike  from  files,  and  other  objections  to  indictment  as  a  court  record, 
tome  before  pleading  on  merits. — Jackson's  case,  74  Ala.  26.  Court  not 
bound  to  quash  defective  indictment  on  motion,  but  may  put  defendant  to 
demurrer.— -Jones's  case,  5  Ala.  666;  Boulo's  case,  49  Ala.  22.  Motion  to  quash 
in  sound  discretion  of  court;  what  not  an  exception. — White's  case,  74  Ala.  31. 
Must  be  made  first  in  court  below,  not  on  appeal. — Jackson 's  case,  74  Ala.  26. 
Held,  that  if  one  count  quashed  on  motion,  all  vitiated. — Rose's  case,  Minor, 
28.  But  not  so  on  demurrer. — Turner's  case,  40  Ala.  21.  Improper,  in  sup- 
port of  motion,  to  show  that  twelve  of  first  grand  jury  did  not  concur  in  the 
finding.— Spigener's  case,  62  Ala.  383. 

7160.  (4922)  (4394)  (4819)  (4146)  (596)  If  quashed  or 
judgment  arrested,  another  indictment  preferred. — When  the 
judgment  is  arrested,  or  the  indictment  quashed,  on  account 
of  any  defects  therein,  or  because  it  was  not  found  by  a  grand 
jury  regularly  organized,  or  because  it  charged  no  offense,  or 
for  any  other  cause,  the  court  may  order  another  indictment 
to  be  preferred  for  the  offense  charged,  or  intended  to  be 
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charged;  and  in  such  case  an  entry  of  record  must  be  made 
setting  forth  the  facts. 

Where  a  demurrer  to  one  of  two  counts  is  sustained,  court  may  quash  the 
indictment  and  hold  the  defendant  to  answer  another  indictment. — Rogers 
v.  State,  126  Ala.  40  (28  So.  619).  Personal  presence  of  defendant  in  court 
on  return  of  verdict;  unauthorized  discharge  of  jury. — Cook  v.  State,  60  Ala. 
39.  Order  from  bencn  binding  over  defendant  is  a  mittumus  to  the  jailer.— 
State  v.  McFarland,  121  Ala.  45  (25  So.  625).  Sentence  only  suspended  bj 
order  of  the  court  for  such  purpose;  defendant  should  be  committed  to  proper 
custody. — White  v.  State,  134  Ala.  197  (32  So.  320).  Form  and  sufficiency  of 
judgment  entry  when  new  indictment  ordered  because  of  variance. — Colematf 
v.  State,  71  Ala.  312.  Indictment  found  by  illegal  grand  jury,  verdict  of 
acquittal  under;  plea  in  bar  of  second*  prosecution. — Berry  v.  State,  65  Aim. 
117.  Verdict  falling  to  ascertain  degree  of  crime;  setting  aside  such  verdict 
and  granting  new  trial. — Kendall  v.  State,  65  Ala.  492.  Trial  under  indictment 
found  by  illegal  grand  jury,  no  jeopardy  arises  on  trial. — Finley  v.  8tate,  61 
Ala.  201.  Verdict  of  guilty  on  one  count  only  acquittal  under  all  other 
counts. — May  v.  State,  55  Ala.  164.  Defendant  not  in  jeopardy  where  he  re- 
fused to  consent  to  amendment  of  defective  indictment  and  noL  pros,  was 
entered  by  court  under  the  statute. — White  v.  State,  49  Ala.  344.  Judgment 
or  indictment  rendered  at  time  or  place  not  authorized  by  law  void.—- White 
v.  State,  142  Ala.  42  (39  So.  82);  Skinner  v.  State,  142  Ala.  46  (38  So.  242). 
See  Carson's  case,  108  Ala.  38  (19  So.  32).  If  record  shows  reversible  irregu- 
larity in  organization  of  grand  jury,  indictment  should  be  quashed,  and  case 
ordered  before  another  grand  jury. — Weston's  case,  63  Ala.  155.  Sufficiency 
of  a  new  indictment  must  be  tested  as  if  it  were  found  at  time  former  was 
found. — Mclntyre's  case,  55  Ala.  167.  Court  has  inherent  power  without  the 
statute  to  hold  accused  to  answer  new  indictment,  without  hearing  testimony 
to  show  guilt. — Ez  parte  Graves,  61  Ala.  381.  Indictment  quashed  on  de- 
murrer while  grand  jury  in  session,  no  error  to  hold  prisoner  until  they  find 
new  indictment. — Crumpton's  case,  43  Ala.  31.  The  better  and  more  usual 
practice  is,  to  defer  the  nol.  pros.,  or  quashing  of  the  defective  indictment, 
until  the  second  indictment  is  found. — Perkins's  case,  66  Ala.  457.  Suspends 
statute  of  limitations. — Smith's  case,  79  Ala.  21.  See  note  to  I  7351.  Motion 
in  arrest  of  judgment  must  be  disposed  of  before  sentence. — Hood's  case,  44 
Ala.  81.  Can  only  be  predicated  on  matter  of  record,  without  aid  of  bill  of 
exceptions. — Sparks 's  case,  59  Ala.  82;  Morgan's  case,  48  Ala.  65;  Brown's 
case,  52  Ala.  345;  Blount's  case,  49  Ala.  381.  Any  objection  sustaining  a 
demurrer  will  sustain  such  motion. — Francois's  case,  20  Ala.  83;  Nicholson's 
case,  18  Ala.  529;  Beasley's  case,  lb.  535;  Martin's  case,  28  Ala.  71;  s.c^  29 
Ala.  30;  Beckwith's  case,  1  Stew.  318.  Will  be  sustained  when  jury  fail  to 
ascertain  degree  of  murder. — Johnson's  case,  17  Ala.  618.  Also,  if  trial  had 
on  pleas  of  not  guilty  and  former  acquittal  at  same  time  in  felony. — Faulk's 
case,  52  Ala.  416.  Also  it  indictment  found  by  grand  jury  organized  by  court 
without  authority. — O 'Byrne's  case,  51  Ala.  25.  Separation  or  misconduct  of 
jury  no  ground  for  this  motion,  but  may  be  for  a  new  trial. — Williams's 
case,  48  Ala.  85;  Morgan's  case,  lb.  65;  Crocker's  Case,  47  Ala.  53;  Franklin's 
case,  29  Ala.  14;  Brister's  case,  26  Ala.  107.  Also  when  verdict  against  evi- 
dence or  charge  of  court. — Blount's  case,  49  Ala.  381.  This  motion  not  avail- 
able on  the  ground  that  a  juror  had  been  a  member  of  the  indicting  grand 
jury. — Battle '8  case,  54  Ala.  93.  Nor  that  a  Christian  name  of  a  third  person 
was  alleged  by  initials  only. — Lyon's,  case,  61  Ala.  224.  Nor  because  record 
fails  to  show  whether  conviction  was  for  act  committed  before  or  after  pas- 
sage of  statute  making  felony  out  of  what  had  been  misdemeanor. — McDowell's 
case,  61  Ala.  172.  An  objection  to  an  indictment  that  the  record  did  not 
show  the  appointment  of  a  foreman  must  be  by  motion  to  quash,  or  to  strike 
from  the  file,  before  plea  to  issue. — Dotson's  case,  88  Ala.  211  (7  So.  259). 
The  pendency  of  another  indictment  in  same  court  for  same  offense  is  no 
cause  to  quash,  to  strike  from  file,  or  plea  in  abatement,  but  a  conviction  or 
acquittal  under  one  is  a  bar  to  the  other. — White's  case,  88  Ala.  74  (5  80. 
674).  Quashing  one  indictment  and  preferring  another,  when  proper. — Davis 
v.  State,  145  Ala.  69  (40  So.  663). 
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AETICLE  7. 
Forms  or  Indictment.    7161. 


7161.  (4923)  (4899)  (4824)  (4141)  (591)  Following  forms 
sufficient. — The  following  forms  of  indictment,  in  all  cases 
in  which  they  are  applicable,  are  sufficient;  and  analogous 
forms  may  be  used  in  other  cases. 

1.  (1)  Caption,  commencement,  and  conclusion.  Sec.  7131 
(4893). 

The  State  of  Alabama, 


'  >     Circuit  court, term,  190—. 


The  grand  jury  of  said  county  charge  that,  before  the  find- 
ing of  this  indictment,  etc.  (describing  the  offense  as  in  the 
following  forms),  against  the  peace  and  dignity  of  the  State 
of  Alabama. 

E.  F.  J.,  Solicitor  of  the circuit. 

2.  (2)  Abandonment  of  family  under  vagrant  act.  Sec. 
7843  (5628). 

A.  B.,  having  a  family  in  said  county,  and  being  able  to 
contribute  to  their  support  by  his  means  (or,  being  an  able- 
bodied  pferson,  by  his  industry)*  did  abandon  and  leave  them 
without  sufficient  means  of  subsistence  or  in  danger  of  becom- 
ing a  burden  to  the  public,  against,  etc 

3.  (3)  Abusive,  obscene,  or  insulting  language.  Sec.  6217 
(4306). 

A.  B.  did  enter  into  or  go  sufficiently  near  to  the  dwelling- 
house  of  C.  D.,  and,  in  the  presence  or  within  the  hearing  of 
the  family,  or  a  member  of  the  family  of  the  occupants  thereof 
(or  A.  B.,  in  the  presence  or  hearing  of  a  woman),  made  use 
of  abusive,  insulting,  or  obscene  language,  etc. 

8ee  Jackson  v.  State,  137  Ala.  80  (34  So.  611).  •  Words  "female"  and 
"woman"  are.  identical  in  meaning.— Jackson  v.  State,  137  Ala.  80  (34  So. 
611). 

4.  (4)  Affray.    Sec.  6222  (4311). 

A.  B.  and  C.  D.  did  fight  together  in  a  public  place. 

What  not  variance.— Thompson  v.  State,  70  Ala.  26. 

5.  (5)  Altering  marks,  brands,  etc.  Sec.  6241  (4749),  sec. 
7148  (4910). 

A.  B.,  with  intent  to  defraud,  marked  or  branded  an  un- 
marked horse,  the  property  of  C.  D. 
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6.  Animals,  cruelty  to.   Sec.  6232  (5093). 

A.  B.  did  override  (overdrive,  overload,  drive  when  over- 
loaded, torture,  torment,  deprive  of  necessary  sustenance, 
mutilate,  or  cruelly  kill,  or  cause  or  procure  the  same,  as  the 
case  may  be),  a  horse  (or  other  domestic  animal,  naming  it). 

7.  Animals,  wanton  or  unlawful  killing  of.   Sec.  6230  (5091). 

A.  B.  did  unlawfully,  or  wantonly,  or  maliciously  kill  (dis- 
able, disfigure,  destroy,  or  injure)  a  horse  (or  other  property 
mentioned  in  the  statute),  the  property  of  C.  D. 

8.  (6)  Arson  in  the  first  degree.    Sec.  6295  (4336). 

A.  B.  willfully  set  fire  to  or  burned  a  dwelling-house  of 
C.  D.,  in  which  there  was  at  the  time  a  human  being. 

9.  (7)  Arson  in  the  second  degree.    Sec.  6296  (4337). 

A.  B.  willfully  set  fire  to  or  burned  an  uninhabited  dwelling- 
house  of  C.  D.,  in  which  there  was  at  the  time  no  human  being. 

Smoke's  case,  87  Ala.  143  (4  So.  376);  Sands 's  case,  80  Ala.  201. 

10.  (8)   Arson  in  the  third  degree.    Sec.  6299  (4340). 

A.  B.,  under  such  circumstances  as  did  not  constitute  arson 
in  the  first  or  second  degree,  did  willfully  set  fire  to  or  burn 
a  building  (or,  as  the  alternative  may  be). 

May's  case,  85  Ala.  14  (5  So.  14);  James's  case,  104  Ala.  20  (16  So.  94); 
Leonard's  case,  96  Ala.  108  (U  So.  307). 

11.  (9)  Assault  and  battery.    Sec.  C306  (4343). 
A.  B.  assaulted  and  beat  C.  D. 

Defendant  convicted  of  assault  with  a  weapon. — Smith  v.  State,  123  Ala. 
64  (26  So.  641);  Murdock's  case,  65  Ala.  520;  Bonner's  case,  97  Ala.  47  (18. 
So.  408). 

12.  (10)  Assault  with  cowhide,  etc.,  having  pistol  to  intimi- 
date.   Sec.  6307  (4344). 

A.  B.  did  assault  and  beat  C.  D.  with  a  cowhide,  stick,  or 
whip,  having  in  his  possession  at  the  time  a  pistol  (or  a  bowie 
knife,  or  other  deadly  weapon),  with  the  intent  to  intimidate 
the  said  C.  D.,  and  prevent  him  from  defending  himself. 

13.  (11)  Assault  by  lynching.    Sec.  7388  (5088). 

A.  B.  and  C.  I),  did  abuse,  whip,  or  beat  E.  F.,  upon  an 
accusation  that  he  had  been  guilty  of  stealing  (or  to  force 
the  said  E.  F.  to  disclose  where  he  was  on  the  night  of  the 
twenty-first  of  August,  one  thousand  eight  hundred  and  sixty- 
five  or  to  leave  the  country,  etc.,  as  the  case  may  be). 
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14  (12)  Assault  with  intent  to  murder.    Sec.  6309  (4346). 

A.  B.,  unlawfully  and  with  malice  aforethought,  did  assault 
C.  D.,  with  the  intent  to  murder  him. 

Indictment  examined  and  held  sufficient. — Reese  v.  State,  39  So.  678;  Wood 
v.  State,  50  Ala.  144. 

15.  (13)  Assault  with  intent  to  ravish.    Sec.  6309  (4346). 

A.  B.  did  assault  C.  D.,  a  woman,  with  the  intent  forcibly 
to  ravish  her. 

Toulett  b  case,  100  Ala.  72  (14  So.  403). 

16.  (14)  Assault  with  intent  to  rob.    Sec.  6309  (4346). 

A.  B.  assaulted  C.  D.  with  the  felonious  intent,  by  violence 
to  his  person,  or  by  putting  him  in  fear  of  some  serious  and 
immediate  injury  to  his  person,  to  rob  him. 

17.  (15)  Assault  with  intent  to  maim.    Sec.  6309  (4346). 

A.  B.  assaulted  C.  D.  with  the  intent  unlawfully,  maliciously, 
and  intentionally  to  cut  out  or  disable  his  tongue,  or  to  put 
out  or  destroy  his  eye. 

18.  (16)  Betting  at  cards,  dice,  etc.    Sec.  6987  (4797). 

'A.  B.  bet  at  a  game  played  with  cards  or  dice,  or  some 
devise  or  substitute  for  cards  or  dice,  at  a  tavern,  inn,  store- 
house for  retailing  spirituous  liquors,  or  house  or  place  where 
spirituous  liquors  were  at  the  time  sold,  retailed,  or  given 
away,  or  in  a  public  house,  highway,  or  some  other  public 
place,  or  at  an  outhouse  where  people  resorted  (or  other  place 
forbidden  by  law),  against,  etc. 

Not  necessary  to  specify  thing  bet  nor  state  its  value. — Collins  v.  State, 
70  Ala.  19;  Jacobson  v.  State,  55  Ala.  151;  Mitchell  v.  State,  55  Ala.  160; 
Bosson'8  case,  92  Ala.  76  (9  So.  357);  Thompson's  case,  99  Ala.  173  (13  So. 
753);  Clay  borne '8  case,  103  Ala.  53  (15  So.  842). 

19.  Betting  on  election.    Sec.  6990  (4800). 

A.  B.  did  bet  with  C.  D.  on  a  general  (or  primary,  or  munici- 
pal, or  special)  election,  held  on  the day  of , . 

20.  (17)  Betting  at  gaming  table,  etc.   Sec.  6987  (4797). 

A.  B.  bet  at  a  gaming  table  for  gaming;  or  at  a  game  called 
keno,  or  roulette,  etc. 

2L  Betting  with  minor.    Sec.  6989  (4799). 

A.  B.,  being  of  full  age,  bet  with  C.  D.,  a  minor. 

22.   (18)  Bigamy.    Sec.  6389  (4406). 

A.  B.,  having  a  wife  then  living,  unlawfully  married  one 
CD. 

Parker 's  ease,  77  Ala.  47. 
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23.  Bribery  of  ministerial  officer.   Sec.  6402  (4411). 

A.  B.  did  corruptly  offer,  promise,  or  give  to  C.  D.,  a  minis- 
terial officer  of  a  court,  to  wit:  (name  the  office),  or  to  C.  D., 
auditor,  juror,  arbitrator,  umpire,  or  referee,  one  dollar  (or 
other  gift,  gratuity,  or  value,  naming  it),  with  the  intent  to 
bias  the  mind  or  influence  the  decision  of  C.  D.,  as  such  officer, 
in  relation  to  the  cause  or  matter,  viz.:  (describe  the  cause 
or  matter). 

24.  (19)  Bribery  to  commit  a  felony.    Sec.  6407  (4416). 

A.  B.  did  corruptly  give,  offer,  or  promise  one  C.  D.  a  certain 
gift,  gratuity,  or  thing  of  value,  to  wit;  (describing  the  gift 
or  thing  of  value,  as  one  horse  or  ten  dollars),  with  intent 
to  induce  or  influence  said  C.  D.  to  commit  a  certain  crime 
or  offense  punishable  as  a  felony,  to  wit,  the  offense  of  murder 
by  unlawfully  and  with  malice  aforethought  killing  one  E.  F. 
(or,  the  offense  of  perjury  by  falsely  and  corruptly  swearing 
on  the  trial  of  the  case  of  the  State  of  Alabama  v.  said  A.  B., 
in  the court  of county,  which  case  was  a  crim- 
inal prosecution  against  said  A.  B.  for  the  offense  of  murder 
of  one  E.  P.,  that  he,  said  C.  D.,  was  present  at  the  time  the 
homicide  was  committed,  and  that  said  A.  B.  did  not  cut  said 
E.  F.;  or,  that  at  the  time  the  homicide  was  committed  said 
A.  B.  was  at  the  house  of  said  C.  D.,  a  place  other  than  the 
place  at  which  the  homicide  was  committed). 

Bivers'8  case,  97  Ala.  72  (12  So.  434). 

25.  (20)  Bringing  stolen  goods  into  this  state.  Sec.  7328 
(5053). 

A.  B.  feloniously  took  and  carried  away,  in  the  State  of 
Mississippi,  one  mule,  the  personal  property  of  C.  D.,  and 
brought  said  mule  into  the  county  of  Mobile,  in  this  state, 
against,  etc. 

26.  Buildings,  injury  to.    Sec.  6413  (5620). 

A.  B.  did  willfully  injure  or  deface  a  church  (or  other  build- 
ing within  the  statute,  describing  it;  if  the  property  of  an  indi- 
vidual, giving  the  name  of  the  owner  or  person  in  possession). 

27.  (21)  Burglary.    Sec.  6415  (4417). 

A.  B.,  with  intent  to  steal  (or  to  commit  arson  in  the  first 
degree,  or  other  designated  felony,  as  the  case  may  be,  or  in 
the  alternative),  broke  into  and  entered  the  dwelling  house,  or 
a  building  within  the  curtilage  of  the  dwelling  house,  or  shop, 
store,  warehouse,  or  other  building  of  C.  D.,  in  which  goods, 
merchandise,  or  clothing,  things  of  value  (or  other  stated 
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article  of  value,  as  the  case  may  be),  were  kept  for  use,  sale,  or 
deposit,  against,  etc. 

Indictment  must  aver  entrance. — Pines  v.  State,  50  Ala.  153.  Description 
of  house  broken  into;  not  bad  because  intent  to  steal  is  alleged  to  be  executed 
by  a  larceny. — Murray  &  Bell  v.  State,  48  Ala.  675;  Barber's  case,  78  Ala.  19; 
Dismukes's  case,  83  Ala.  287  (3  So.  671);  Thomas's  case,  97  Ala.  3  (12  So.  409); 
Walker's  case,  97  Ala.  85  (12  So.  83);  Gilmore's  ease,  99  Ala.  154  (13  So.  536). 

28.  (22)  Burglary  in  railroad  car.    Sec.  6417  (4418). 

A.  B.,  with  intent  to  steal  (or  to  commit  a  felony,  describing 
it  as  "murder,"  or  as  the  case  may  be),  broke  into  and  entered 
a  railroad  car,  upon  or  connected  with  a  railroad  in  this  state, 
in  which  goods,  merchandise,  or  furniture,  valuable  things, 
were  kept  for  use,  deposit,  or  transportation  as  freight. 

Johnson's  case,  98  Ala.  57  (13  So.  503). 

29  (23)  Burglarious  instruments  in  possession.  Sec.  6418 
(4419).  -  .  ' 

A.  B.  had  in  his  possession  an  implement  or  instrument  de- 
.  signed  and  intended  by  him  to  aid  in  the  commission  of  bur- 
glary, or  larceny,  in  this  state,  or  elsewhere,  against,  etc. 

30.  (24)  Card  or  dice  playing  at  public  places,  houses,  eta 
Sec.  6983  (4792),  sec.  6984  (4794). 

A.  B.  played  at  a  game  with  cards  or  dice,  or  some  device  or 
substitute  for  cards  or  dice,  at  a  tavern,  inn,  storehouse  for 
retailing  spirituous  liquors,  or  house  or  place  where  spirituous 
liquors  were  at  the  time  sold,  retailed,  or  given  away,  or  in  a 
public  house,  highway,  or  some  other  public  place,  or  at  an  out- 
house where  people  resorted. 

May  charge  offense  in  the  alternative. — Ford  v.  State,  123  Ala.  81  (26  So. 
503);  Dickey  v.  State,  68  Ala.  508.  Charging  three  persons  with  playing  not 
supported  by  proof  of  two. — Lindsey  v.  State,  48  Ala.  169. 

31  (25)  Carnal  knowledge  of  girl  child.    Sec.  7699  (5447). 

A.  B.  did  carnally  know,  or  abuse  in  the  attempt  to  carnally 
know,  C.  D.,  a  girl  under  the  age  of  twelve  years, 

MeUnft's  case,  88  Ala,  147  (7  So.  35);  Toulett's  ease,  100  Ala.  72  (14  So. 
403). 

32.  (26)  Carrying  concealed  weapons.  Sec.  6421  (4420), 
Sec.  6425  (4424). 

A.  B.  carried  a  pistol  concealed  about  his  person. 

Bell's  ease,  89  Ala.  61  (8  So.  133). 

33.(27)  Challenging  to  fight  a  duel   Sec.  6771  (4657). 

A.  B.  gave,  accepted,  or  knowingly  carried  a  challenge  in 
writing,  or  in  words  (as  the  case  may  be),  to  fight  in  single 
combat,  with  a  deadly  weapon,  against,  etc. 
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34.  (28)  Compelling  woman  by  force  to  marry.  Sec.  6210 
(4301). 

A.  B.  did  take  C.  D.,  a  woman,  unlawfully,  and  against  her 
will,  by  menace,  force,  or  duress,  did  compel  her  to  marry  him 
(or  to  marry  one  E.  F.,  or  to  be  defiled,  etc.,  as  the  case  may  he). 

Indictment  examined  and  held  sufficient. — Johnson  v.  State,  37  So.  937). 

35.  (29)  Compounding  felony.    Sec.  6469  (4427). 

A.  B.,  knowing  that  one  C.  D.  had  been  guilty  of  the  commis- 
sion of  burglary,  took,  or  agreed  to  take,  from  the  said  C.  D. 
money  or  other  property,  to  compound  or  conceal  such  felony, 
or  to  abstain  from  any  prosecution  therefor. 

Watts 's  ease,  97  Ala.  72  (11  So.  901). 

36.  (30)  Conspiracy  to  commit  a  felony  or  misdemeanor. 
Sec.  6470  (4428),  Sec.  6471  (4429). 

A.  B.  and  C.  D.  conspired  together  to  unlawfully,  and  with 
malice  aforethought,  kill  E.  F.  (or  to  assault  and  beat  E.  F., 
as  the  case  may  be),  against,  etc. 

Charging  attempting  to  feloniously  take  and  carry  away  five  dollars.— Jack- 
son v.  State,  91  Ala.  55  (8  So.  773);  Thompson's  case,  106  Ala.  67  (17  8o.  512). 

•  37.    (31)    Counterfeiting  gold  or  silver  coin.    Sec.  6914 
(4724). 

A.  B.  counterfeited  a  silver  coin  of  the  Republic  of  Mexico, 
called  a  dollar,  which  was  at  the  time,  by  law,  usage,  and  cus- 
tom, current  in  this  state. 

38.  (32)  Counterfeit  coin  in  possession,  etc.  Sec  6914 
(4724). 

A.  B.  had  in  his  possession  a  counterfeit  of  a  gold  coin  of  the 
United  States,  of  the  denomination  of  ten  dollars,  which  was  at 
the  time  current  in  this  state,  knowing  the  same  to  be  counter- 
feit, and  with  intent  to  defraud  or  injure,  by  uttering  the  same 
as  true,  or  causing  it  to  be  so  uttered. 

39.  (33)/  Decoying  away  child.    Sec.  6212  (4303). 

A.  B.  did  take  or  decoy  away  C.  D.,  a  child,  with  intent  to 
detain  or  conceal  the  said  O.  D.  from  his  (or  her)  parents  (or 
guardian,  as  the  case  may  be),  etc. 

<r.o*.>         40.  (34)  Defamation.    Sec.  7340  (5065). 

A.  B.  did  falsely  speak  (write,  or  print,  as  the  case  may  be) 
of  and  concerning  C.  D.,  in  the  presence  of  E.  F.,  charging  her 
with  a  want  of  chastity  (or  did  falsely  and  maliciously  speak 
of  and  concerning  C.  D.  in  the  presence  of  E.  F.,  charging  him 
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with  having  committed  larceny,  or  perjury,  as  the  case  may  be), 
in  substance  as  follows,  to  wit:  (Here  setting  out  the  substance 
of  the  words  spoken,  written,  or  printed,  as  the  case  may  be). 

41.  Dentistry,    Sec.  6757  (5334). 

A.  B.  did  practice  or  engage  in  the  business  of  dentistry 
without  a  license  and  contrary  to  law. 

42.  (35)  Destroying  public  bridge.    Sec.  7872  (5621). 

A.  B.  willfully  destroyed,  otherwise  than  by  burning,  a  pub- 
lic bridge,  on  a  road  leading  from  Greenville  to  Andalusia, 
against,  etc. 

43.  (36)  Disclosure  of  indictment  by  officer  of  court  or 
grand  juror.    Sec.  7308  (5047 ) . 

A.  B.,  an  officer  of  the  court,  to  wit,  a  deputy  sheriff  (or  a 
grand  juror,  as  the  case  may  be),  disclosed  the  fact  that  an 
indictment  had  been  found  by  the  grand  jury  of  said  county 
against  one  C.  D.,  before  the  defendant  had  been  arrested,  or 
had  given  bail  for  his  appearance  to  answer  thereto,  against, 
etc. 

44.  (37)  Disturbing  women  at  public  assemblies,  or  in 
steamboat,  car,  etc.,  by  profanity,  etc.    Sec.  6767  (4653). 

A.  B.,  by  rude  or  indecent  behavior,  or  by  profane  or  obscene  <***> 
language,  disturbed  a  woman  at  a  public  place  or  at  railroad 
station,  or  other  place  frequented  by  the  traveling  public, 
against  etc.;  or  A.  B.,  by  rude  and  indecent  behavior,  or  by 
profane  or  obscene  language,  willfully  disturbed  a  woman  on 
a  railroad  car  (steamboat,  or  in  any  other  public  conveyance, 
as  the  case  may  be). 

45.  (38)  Disturbing  religious  worship.    Sec.  6768  (4654). 

A.  B.  willfully  interrupted  or  disturbed  an  assemblage  of 
people,  met  for  religious  worship,  by  noise,  profane  discourse, 
or  rude  or  indecent  behavior,  at  or  near  the  place  of  worship 
(or  by  fighting  at  or  near  the  place  of  worship,  as  the  case 
maybe). 

46.  Drunkenness.    Sec.  6770  (4656). 

A  B.,  while  intoxicated  or  drunk,  did  appear  in  a  public 
place,  to  wit  (name  the  place)  where  one  or  more  persons  were 
present,  or  within  the  curtilage  of  the  private  residence  of  C. 
D.,  where  one  or  more  persons  were  present,  and  manifested 
his  drunken  condition  by  boisterous  and  indecent  conduct,  or 
loud  and  profane  discourse. 
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47.  Enticing  away  servant.    Sec.  6849  (5504). 

A.  B.  did  entice,  decoy,  or  persuade  C.  D.,  an  apprentice,  to 
leave  the  service  or  employment  of  E.  F.,  his  master. 

48.  (39)  Exhibiting  false  samples.    Sec.  6684  (4772). 

A.  B.  fraudulently  exhibited  a  false  sample  of  sugar,  by 
means  whereof  one  C.  D.  was  injured. 

49.  (40)  Embezzlement,  etc.,  by  bank  officer.  Sec.  6830 
(4660),  sec.  6843  (4673). 

A.  B.,  an  officer  of  the  Central  Bank  of  Alabama,  a  bank 
incorporated  under  the  laws  of  said  state,  embezzled,  or  fraud- 
ulently converted  to  his  own  use,  money  to  about  the  amount 
of  five  hundred  dollars  (or  bank  notes  to  the  amount  of  about 
one  thousand  dollars,  as  the  case  may  be),  which  was  in  the 
possession  of  the  said  bank,  or  deposited  therein. 

Averment  that  defendant  "did  embezzle  or  fraudulently  convert,"  instead 
of  the  "defendant  embezzled  or  fraudulently  converted." — Bell  v.  State,  139 
Ala.  124  (35  So.  1021).  Embezzlement  of  tax  funds  by  tax  collector.— Brittoa 
v.  State,  77  Ala.  202;  Reeves's  case,  95  Ala.  31  (11  So.  158);  Lang's  case,  97 
Ala.  41  (12  So.  183);  Huffman's  case,  89  Ala.  33  (8  So.  28). 

50.  (41  )Emitting  and  circulating  change  bills.  Sec  6426 
(5546),  sec.  6427  (5547). 

Form  for  Emitting. 

A.  B.,  without  authority  of  law,  signed,  made,  emitted,  or 
countersigned,  or  caused  or  procured  to  he  made,  emitted, 
signed,  or  countersigned,  a  certain  paper  to  answer  the  pur- 
pose of  money,  or  for  general  circulation,  in  substance  as  fol- 
lows:  (Here  set  out  substantially  the  paper),  against,  etc. 

Form  for  Circulating. 

A.  B.  passed  or  circulated  a  certain  paper,  the  substance  or 
tenor  of  which  is  as  follows:  (Setting  it  out  in  substance); 
the  said  paper  having  been  issued  without  the  authority  of  law, 
to  answer  the  purposes  of  money,  against,  etc. 

51.  Employer  and  employe.    Sec.  6845  (4730). 

A/  B.,  with  intent  to  injure  or  defraud  his  employer,  C.  D., 
entered  into  a  written  contract  to  perform  labor  or  services  for 

C.  D.,  and  obtained  thereby  the  sum  of  — dollars  (or 

certain  personal  property,  describing  it)  from  C.  D.,  and  after- 
wards with  like  intent  and  without  just  cause,  failed  or  refused 
to  perform  such  labor  or  services,  or  to  refund  such  money  (or 
to  return  such  personal  property),  against,  etc. 
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52.  (42)  Endangering  life  by  bursting  boiler,  ete.  Sec. 
7807  (5379). 

A.  B.,  being  the  engineer  of  a  steamboat  used  for  the  convey- 
ance of  passengers  or  freight,  and  in  charge  of  the  machinery 
thereof,  or  of  some  of  the  apparatus  for  the  generation  of 
steam,  from  gross  negligence,  or  from  ignorance,  created,  or 
allowed  to  be  created,  such  an  undue  quantity  of  steam  as  to 
burst  the  bdiler,  or  other  apparatus  in  which  steam  was  gen- 
erated, or  some  apparatus  or  machinery  therewith  connected, 
and  thereby  endangered  human  life. 

53.  (43)  Endangering  life  by  overloading  steamboat.  Sec. 
7809  (5381). 

A.  B.,  while  navigating  a  steamboat  for  gain,  willfully  re- 
ceived on  board  thereof  so  many  passengers,  or  such  a  quantity 
of  freight,  that  by  means  thereof  such  steamboat  sunk,  or  over- 
turned, and  thereby  endangered  the  life  of  a  human  being. 

54.  (44)  Engaging  in  or  carrying  on  business  without  li- 
cense.   Sec.  7712  (5467). 

A.  B.  engaged  in  or  carried  on  the  business  of  (here  state 
kind  of  business)  without  a  license,  and  contrary  to  law, 
against,  etc.  If  the  business  be  selling  liquor  without  license, 
the  town  or  place  should  be  stated  as  in  the  following  form: 
A.  B.  engaged  in  or  carrying  on  the  business  of  a  retail  dealer 
(or  wholesale  dealer,  as  the  case  may  be)  in  spirituous,  vinous, 
or  malt  liquors,  in  a  city,  town,  or  village  of  less  than  one 
thousand  inhabitants  (or  of  more  than  one  thousand  and  less 
than  five  thousand  inhabitants;  or  over  five  thousand  inhabi- 
tants, as  the  case  may  be;  or,  if  the  place  is  not  a  city,  town, 
or  village,  it  may  be  described  as  "  at  a  place  not  in  any  city, 
town,  or  village"),  without  a  license,  and  contrary  to  law, 
against,  etc. 

Carrying  on  wholesale  business  as  a  liquor  dealer  without  license. — Espy  v. 
State,  47  Ala.  533.  ^ 

55.  (45)  Enticing  away,  interfering  with,  etc.,  servant  under 
written  contract.    Sec.  6850  (5505). 

A.  B.  knowingly  interfered  with,  hired,  engaged,  enticed 
away,  or  induced  C.  D.,  a  laborer  or  servant  who  had  stipulated 
or  contracted,  in  writing,  to  serve  one  E.  F.  a  given  number  of 
days,  weeks,  months,  or  for  one  year,'before  the  expiration  of 
the  term  stipulated  or  contracted  for,  such  contract  being  in 
force  and  binding  upon  the  parties  thereto,  without  the  consent 
of  the  said  E.  P.,  to  whom  the  service  was  due,  given  in  writing, 
or  in  the  presence  of  some  credible  person,  against,  etc. 
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56.  (46)  Extortion.    Sec.  6877  (5103). 

A.  B.,  being  a  justice  of  the  peace  of  said  county,  knowingly 
took  from  C.  D.  five  dollars  for  the  issue  of  a  search-warrant, 
being  a  greater  fee  than  was  by  law  allowed  for  such  service. 

57.  (47)  False  personation,  obtaining  property  by.  Sec 
6922  (4732),  sec.  7146  (4908). 

A.  B.  did  falsely  personate  C.  D.,  with  intent  to  defraud,  and, 
in  such  assumed  character,  received  one  hundred  dollars,  in- 
tended to  have  been  delivered  to  the  said  C.  D. 

58.  (48)  False  pretenses,  obtaining  money  by.  Sec.  6920 
(4729),  sec.  7146  (4908). 

A.  B.  did  falsely  pretend  to  C.  D.,  with  intent  to  defraud, 
that  he  had  ten  bales  of  cotton  packed  and  ready  for  delivery, 
and,  by  means  of  such  false  pretense,  obtained  from  the  said 
C.  D.  one  hundred  dollars  (or  ten  pieces  of  cloth,  as  the  case 
may  be). 

Falsely  pretending  to  be  a  pension  agent. — Pearce  v.  State,  115  Ala.  115 
(22  So.  502).  Falsely  pretending  to  be  a  lawyer  and  an  agent  of  a  loan  com- 
pany.—-Bobbitt  v.  State,  87  Ala.  91  (0  So.  378);  Carlisle  v.  State,  76  Ala.  75; 
White's  case,  86  Ala.  69  (5  So.  674);  Jenkins's  c*se,  97  Ala.  66  (12  So.  110); 
Headley's  case,  106  Ala.  109  (17  So.  714). 

59.  (49)  False  pretenses,  obtaining  signature  by.  Sec. 
6921  (4731). 

A.  B.  did  falsely  pretend  to  C.  D.,  with  intent  to  injure  or 
defraud,  that  (here  set  out  the  false  pretenses),  and  by  means 
of  such  false  pretenses,  obtained  from  C.  D.  his  signature  to  a 
certain  written  instrument,  in  substance  as  follows:  (Here 
set  out  instrument  as  near  as  may  be),  the  false  making  of 
which  is  forgery,  against,  etc. 

60.  Firearms,  unlawful  presenting.    Sec.  6893  (4342). 
A.  B.  did  unlawfully  present  a  firearm  at  C.  D.  (to  wit). 

61.  Forgery  in  first  degree.    Sec.  6909  (4719). 

A.  B.,  with  intent  to  injure  or  defraud,  did  alter,  forge,  or 
counterfeit  a  certain  bill  (note,  draft,  etc.,  as  the  case  may  be), 
which  was  in  substance  as  follows:  (Here  set  out  the  instru- 
ment as  near  as  may  be) ;  or  with  intent  to  injure  or  defraud 
did  utter  and  publish  as  true  the  said  falsely  altered,  forged, 
or  counterfeited  bill  (note,  draft,  check,  etc.,  as  the  case  may 
be),  knowing  the  same  to  be  so  altered,  forged,  or  counter- 
feited. 

62.  (50)  Forgery  of  will,  deed,  note,  bill,  bond,  receipt,  or 
other  written  instrument.    Sec.  6910  (4720). 
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A.  B.,  with  intent  to  injure  or  defraud,  and  falsely  make, 
alter,  forge,  counterfeit  (or  totally  obliterate,  as  the  case  may 
be),  an  instrument  in  writing,  in  words  and  figures  substan- 
tially as  follows:  (Here  set  out  the  instrument  in  substance), 
against,  etc. 

Form  and  sufficiency  of  indictment  for  forgery. — Espalla  v.  State,  108  Ala. 
38  (19  So.  82).  Forms  analogous  to  those  prescribed  sufficient;  forging  an 
order  for  money. — Jones  v.  State,  50  Ala.  161.  Forging  receipt,  Allen  v.  State, 
79  Ala.  34;  Williams's  case,  90  Ala.  649  (8  So.  825);  Fomby's  case,  87  Ala. 
36  (6  So.  271);  Baysinger's  case,  77  Ala.  63;  Agee's  case,  113  Ala.  52  (21  So. 
207). 

63.  (51)  Fraudulent  conveyance.    Sec.  6935  (4756). 

A.  B.,  with  the  intent  to  hinder,  delay,  or  defraud  his  credi- 
tors, did  make  a  conveyance  of  property  to  C.  D.;  or  A.  B.  did 
accept,  from  C.  D.,  a  conveyance  of  property,  with  the  intent 
to  hinder,  delay,  or  defraud  the  creditors  of  the  said  C.  D. 

Indictment  setting  out  instrument  alleged  to  be  forged,  such  as  bank  check. 
—Williams  v.  State,  126  Ala.  50  (28  So.  632). 

64.  (52)  Grand  larceny.  Sec.  7324  (5049),  sec.  7326 
(5051). 

A.  B.  feloniously  took  and  carried  away  a  horse,  the  personal 

property  of  C.  D.  (or  a  gold  watch  of  the  value  of dollars, 

the  personal  property  of  CD.);  or, 

A.  B.  feloniously  took  and  carried  away  from  a  building  on 
fire,  or  which  was  removed  in  consequence  of  an  alarm  of  fire, 
a  silver  watch  of  the  value  of dollars,  the  personal  prop- 
erty of  C.  D.;  or, 

A  B.  feloniously  took  and  carried  away  from  a  dwelling 

house  a  diamond  breastpin,  of  the  value  of dollars,  the 

personal  property  of  C.  D.;  or, 

A.  B.  feloniously  took  and  carried  away  from  the  person  of 
C.  D.  one  banknote  for  one  dollar  on  the  Bank  of  Mobile,  of  the 
value  of dollars,  the  personal  property  of  C.  D.;  or, 

A.  B.,  knowingly,  willfully,  and  without  the  consent  of  the 
owner,  entered  upon  the  land  of  C.  D.  and  cut  and  carried  off 
timber  (or  rails,  as  the  case  may  be),  of  the  value  of  twenty- 
five  dollars  or  more,  against,  etc. 

Indictment  for  larceny  of  timber. — Carl  v.  State,  125  Ala.  89  (28  So.  505). 
Indictment  alleging  stealing  of  sixty  dollars. — Leonard  v.  State,  115  Ala.  80 
(22  8o.  564);  Gordon's  case,  71  Ala.  315;  Abernathy's  case,  78  Ala.  411;  Walk- 
er's case,  97  Ala.  85  (12  So.  83);  Boiling's  case,  98  Ala.  80  (12  So.  782); 
Bailey's  case,  99  Ala.  143  (13  8o.  566);  Peters 's  case,  100  Ala.  10  (14  So.  896); 
Brown's  case,  100  Ala.  92  (14  So.  761);  Burrage's  case,  113  Ala.  108  (21 
8o.  213). 
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65.  (53)  Horse  racing  on  public  road.    Sec.  7728  (5356). 

A.  B.  unlawf  ully  engaged  in  a  horse  race  on  a  public  road, 
against,  etc. 

66.  (54)  Incest.    Sec.  7127  (4889). 

A.  B.,  a  man,  being  the  father  of  one  E.  B.,  a  woman,  and 
within  the  degree  of  consanguinity  or  relationship  within 
which  marriages  are  declared  by  law  to  be  incestuous  and  void, 
and  knowing  of  such  consanguinity  or  relationship,  did  have 
sexual  intercourse  with  the  said  E.  B.,  or  did  live  with  her  in 
a  state  of  adultery,  against  etc.;  or, 

A.  B.,  a  man,  and  C.  D.,  a  woman,  being  within  the  degree 
of  relationship  within  which  marriages  are  declared  by  law  to 
be  incestuous  and  void,  to  wit,  the  said  C.  D.  being  the  widow 
of  one  E.  F.,  the  uncle  of  the  said  A.  B.,  and,  knowing  of  such 
relationship,  did  intermarry,  or  have  sexual  intercourse  to- 
gether, or  did  live  together  in  adultery,  against,  etc. 

Baker's  case,  30  Ala.  521. 

67.  (55)  Keeping  gaming  tables.  Sec.  6985  (4795),  sec. 
6986  (4796). 

A.  B.  kept,  exhibited,  or  was  interested  or  concerned  in  keep- 
ing or  exhibiting,  a  gaming  table  for  gaming. 

Bibb's  case,  83  Ala.  84  (3  So.  711). 

68.  (56)  Kidnapping.    Sec.  6213  (4304). 

A.  B.  unlawfully  or  forcibly  inveigled,  enticed,  or  confined 
C.  D.,  with  intent  to  cause  said  C.  D.  to  be  imprisoned  against 
his  will,  or  to  be  sent  out  of  the  state  against  his  will,  et&,  as 
the  case  may  be. 

69.  (57)  Living  in  adultery  or  fornication.  Sec.  6221 
(4310). 

A.  B.,  a  man,  did  live  with  C.  D.,  a  woman,  in  a  state  of 
adultery  or  fornication;  or,  A.  B.,  a  man,  and  C.  D.,  a  woman, 
did  live  together  in  a  state  of  adultery  or  fornication. 

*  Against  White  person  and  negro  for  living  in  adultery. — Pace  &  Cox  ▼. 
State,  69  Ala.  231. 

70.  (58)  Lotteries.    Sec.  6997  (4808). 

A.  B.  set  up,  or  was  concerned  in  setting  up  or  carrying  on, 
a  lottery. 

71.  (59)  Malicious  injury  to  animals.  Sec.  6230  (5090), 
sec.  7148  (4910). 

A.  B.  unlawfully,  wantonly,  or  maliciously  killed,  disabled, 
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disfigured,  or  injured  a  cow,  the  property  of  C.  D.;  or  A.  B.  un- 
lawfully, wantonly,  or  maliciously  destroyed  or  injured -, 

the  property  of  CD. 

72.  (60)  Manslaughter  in  the  first  degree.   Sec.  7090  (4860). 

A.  B.  unlawfully  and  intentionally,  but  without  malice, 
killed  C.  D.  by  stabbing  him  with  a  knife,  etc.,  (or  by  striking 
him  with  a  stick,  etc.,  as  the  case  may  be). 

73.  (61)  Manslaughter  in  second  degree.    Sec.  7090  (4860). 

A.  B.  unlawfully,  but  without  malice,  or  the  intention  to  kill, 
killed  C.  D.  by  negligently  throwing  a  brick  from  the  top  of 
a  house,  etc.  (or  by  negligently  running  over  him  with  a  horse, 
or  by  striking  him  with  a  stick,  etc.,  as  the  case  may  be). 

Code  form  of  indictment  sufficient — Benjamin  v.  State,  121  Ala.  26  (25 
80.  917). 

74.  (62)  Mayhem.    Sec.  7394  (5095). 

A.  B.  unlawfully,  maliciously,  and  intentionally  cut  out  or 
disabled  the  tongue  of  C.  D.,  or  put  out  or  destroyed  an  eye  of 
C.  D.,  etc. 

75.  Miscegenation.    Sec.  7421  (5096). 

A.  B.,  a  white  person,  and  C.  D.,  a  negro  or  descendant  of  a 
negro,  did  intermarry  or  live  in  adultery  or  fornication  with 
each  other. 

76.  (63)  Murder.    Sec.  7084  (4854). 

A.  B.  unlawfully,  and  with  malice  aforethought,  killed  C.  D., 
by  shooting  him  with  a  gun  or  pistol,  etc.  (or  by  striking  him 
with  an  iron  weight,  or  by  throwing  him  from  the  top  of  a 
house,  or  by  pushing  him  into  the  river,  whereby  he  was 
drowned,  etc.,  as  the  case  may  be) . 

An  in&ietment  which  omits  the  word  "aforethought''  or  its  equiv- 
alent does  not  charge  murder  in  either  degree.— Etheridge  v.  State,  141 
Ala.  29  (87  So.  337).  An  averment  that  the  defendant  "did  unlawfully  and 
with  malice  aforethought  kill  J.  8.  by  administering  to  him  a  quantity  of 
morphine"  held  sufficient.— Scott  v.  State,  141  Ala.  1  (37  So.  857).  Indict- 
ment charging  defendant  with  having  "unlawfully  and  with  malice  afore- 
thought killed/'  etc,  in  terms  charges  murder  in  the  second  degree,  but  is 
also  sufficient  for  murder  in  the  first  degree. — Nabors  v.  State,  120  Ala.  328 
(25  So.  529).  Charging  death  by  strangulation,  "in  this,  that  he  choked 
her  to  death,"  sufficient.— Bedd  v.  State,  69  Ala.  255.  Statutory  form  suffi- 
cient and  not  in  violation  of  statute.— Billingslea  v.  State,  68  Ala.  486;  Bedd's 
case,  68  Ala.  492;  Wilson's  case,  84  Ala.  426  (4  So.  383);  Griffith's  case,  90  Ala. 
588  (8  So.  812);  Beese's  case,  90  Ala,  624  (8  So.  818);  Hornsby's  dase,  94  Ala, 
55  (10  So.  522).  Second  degree.— See  Ward's  case,  96  Ala.  100  (11  So.  213). 
43-ao-vol.  Ill 
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77.  Murder  in  second  degree.    Sec.  7084  (4854). 

A.  B.  unlawfully  and  with  malice  aforethought  killed  C.  D. 
by  shooting  him  with  a  gun  (or  by  other  means  to  be  de- 
scribed), but  without  premeditation  or  deliberation. 

78.  (64)  Murder  by  killing  in  sudden  rencounter  with  con- 
cealed weapon.    Sec.  7086  (4856). 

A.  B.  unlawfully  killed  C.  D.  in  a  sudden  rencounter,  by  the 
use  of  a  deadly  weapon  concealed  before  the  commencement 
of  the  fight,  the  said  A.  B.  being  the  assailant,  and  his  adver- 
sary* having  no  deadly  weapon  drawn. 

79.  (65)  Negligent  escape  by  officer.    Sec.  6861  (4702). 

A.  B.,  while  jailer  of  said  county,  having  the  legal  custody  of 
one  C.  D.,  who  was  convicted  of  grand  larceny,  negligently 
suffered  the  said  C.  D.  to  escape. 

Negligent  escape  of  prisoner  from  hirer  of  convicts. — Smith  v.  State,  76 
Ala.  69. 

80.  (66)  Obstructing  public  road.    Sec.  7733  (5388). 

A.  B.  did  obstruct  a  certain  public  road,  known  as  the 
"Chickasabogue"  road,  by  a  fence,  bar  (or  other  impediment 
may  be  alleged  in  the  alternative,  trat  must  be  specified),  with- 
out leave  of  the  court  of  county  commissioners  first  had  and 
obtained,  against,  etc. 

Knockols  v.  State,  136  Ala.  108  (34  So.  375);  Johnson's  case,  32  Ala.  583. 

81.  (67)  Perjury  on  trial  of  a  criminal  case.  Sec  7541 
(5198),  sec.  7542  (5199). 

A.  B.,  on  his  examination  as  a  witness,  duly  sworn  to  testify, 

on  the  trial  of  one  C.  D.,  in  the court  of 

county,  under  an  indictment  for  the  murder  of  one  E.  F.,  which 
said  court  had  authority  to  administer  such  oath,  falsely  swore, 
etc.  (stating  the  facts),  the  matters  so  sworn  to  being  material, 
and  the  testimony  of  the  said  A.  B.  being  willfully  and  cor- 
ruptly false.  • 

In  Code  form  except  averments  designating  character  of  proceed- 
ings in  which  oath  was  taken. — Bradford  v.  State,  134  Ala.  141  (32 
So.  742);  Walker  v.  State,  96  Ala.  53  (11  So.  401).  Charging  perjury  before 
commissioner  appointed  by  register. — Hicks  v.  State,  86  Ala.  30  (5  So.  425). 
Perjury  committed  on  trial  of  felony. — Peterson  y.  State,  74  Ala.  34;  Williams '» 
case,  68  Ala.  551;  Davis's  case,  79  Ala.  20;  Barnett's  case,  89  Ala.  165  (7  So. 
414);  Jones's  case,  100  Ala.  35  (14  So.  98). 

82.  (68)  Perjury  in  other  proceedings  or  civil  case.  Sec. 
7543  (5200),  sec.  7542  (5199). 

A.  B.,  cm  an  application  for  a  continuance  in  a  civil  action 
in  the court  of county,  in  which  one  C.  D. 
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was  plaintiff  and  the  said  A.  B.  defendant,  being  duly  sworn 
by  the  clerk  of  said  court,  who  had  authority  to  administer 
such  oath,  falsely  swore,  etc.  (stating  the  iact),  the  matters 
so  sworn  to  being  material,  and  the  oath  of  the  said  A.  B.  in 
relation  to  such  matters,  being  willfully  and  corruptly  false. 

Smith's  case,  103  Ala.  57  (15  So.  866);  Walker's  case,  96  Ala.  53  (U  So. 
401);  Hicks 's  case,  86  Ala.  30  (5  So.  425). 

83.  Pharmacists.    Sec.  7549. 

A.  B.  did  practice  or  engage  in  the  business  of  pharmacy 
for  the  purpose  of  retailing,  compounding,  or  disposing  of 
drugs,  medicines,  etc.,  without  a  license  and  contrary  to  law. 

84.  Physicians.    Sec.  7564  (5333). 

A.  B.  did  practice  medicine  or  surgery  without  a  license  and 
contrary  to  law. 

85.  (69)  Poisoning  spring,  etc.    Sec.  7575  (5329). 

A.  B.  willfully  or  wantonly  poisoned  a  spring  of  water  in 
the  yard  of  C.  D.,  or  a  reservoir  of  water  in  the  public  square 
in  the  town  of  Tuskegee,  etc. 

86.  Poisons.    Sec.  7577  (5332). 

A.  B.  did  sell  or  deliver  arsenic  (or  other  poison  mentioned 
in  the  statute,  naming  it),  contrary  to  law. 

87.  Pools,  trusts,  and  combines.    Sec.  7579  (5557). 

A.  B.  did  engage  in,  enter  into,  or  agree  to  engage  in  or 
enter  into  a  combination,  pool,  trust,  or  confederation  with 
C.  D.  in  violation  of  section  7579  (5557)  of  the  Code. 

88.  (70)  Rape.    Sec.  7696  (5444). 

A.  B.  forcibly  ravished  C.  D.,  a  woman,  etc. 

Allegation  as  to  force  and  consent. — McQuirk  v.  State,  84  Ala.  435  (4  So. 
775);  Myers's  case,  84  Ala.  11  (4  So.  291). 

89.  Rebate.    Sec.  7703  (4741). 

A.  B.,  an  pfficer,  (agent,  or  person  authorized  to  purchase  for 
the  state,  department,  or  other  institution  named  in  the 
statutes,  as  the  case  may  be),  did  ask  or  bargain  for,  demand, 
agree  to  take,  receive  or  take  from  C.  D.  the  seller  of  (here  de- 
scribe the  property)  five  dollars  (or  other  thing  of  value,  de- 
scribing it),  as  a  rebate,  return  compensation,  discount  or 
drawback. 
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90.  (71)  Receiving  or  concealing  stolen  goods.  Sea  7329 
(5054). 

A.  B.  did  buy,  receive,  conceal,  or  aid  in  concealing,  one 

watch,  of  the  value  of dollars,  the  personal  property 

of  C.  D.,  knowing  that  it  was  stolen,  and  not  having  the  intent 
to  restore  it  to  the  owner,  against,  etc. 

Barney's  ease,  87  Ala.  80  (6  So.  891);  Barrage's  ease,  118  Ala.  108  (21 
So.  218). 

91.  (72)  Removing  dead  body  from  grave.  Sec.  6748 
(4644). 

A.  B.  removed  from  the  grave  the  dead  body  of  0.  D.,  from 
wantonness,  or  for  the  purpose  of  dissection  or  sale. 

92.  (73)  Resisting  officer  in  executing  process.  Sec  7708 
(5463). 

A.  B.  did  knowingly  and  willfully  oppose  or  resist  C.  D.,  the 
sheriff  of  said  county,  in  attempting  to  serve  or  execute  a  writ 
of  execution,  called  a  fieri  facias,  issued  by  the  clerk  of  the  cir- 
cuit court  of  said  county  (or  as  the  case  may  be,  describing  the 
process  generally). 

Andrews's  ease,  78  Ala.  484. 

93.  (74)  Riot.    Sec.  7722  (5474).. 

A.  B.,  C.  D.,  and  E.  F.,  being  unlawfully  assembled,  did  de- 
molish, pull  down,  or  destroy,  or  begin  to  demolish,  pull  down, 
or  destroy,  a  dwelling  house. 

94.  (75)  Road  overseer  neglecting  duty.    Sec.  7740  (5395). 

A.  B.,  an  overseer  of  a  road  precinct,  failed  to  discharge  his 
duties  as  such  overseer. 

95.  (76)  Road  apportioner  neglecting  duty.  Sec.  7740 
(5395). 

A.  B.,  a  road  apportioner  of  an  election  precinct,  failed  to 
discharge  his  duties  as  such  apportioner. 

96.  (77)  Robbery.    Sec.  7746  (5479). 

A.  B.  feloniously  took  a  gold  watch,  of  the  value  of — 

dollars,  the  property  of  C.  D.,  from  his  person,  and  against  his 
will,  by  violence  tq  his  person,  or  by  putting  him  in  such  fear 
as  unwillingly  to  part  with  the  same. 

Indictment  examined  and  held  sufficient. — Toliver  v.  State,  142 
Ala.  8  (38  So.  801).  Taking  may  be  charged  "against  his  will  by  vio- 
lence to  his  person/9  or  in  the  alternative  by  patting  him  in  sach  fear  as 
unwillingly  to  part  with  the  same. — Chappell  v.  State,  52  Ala.  859;  Thomas's 
case,  91  Ala.  34  (9  So.  81);  Thompson's  ease,  106  Ala.  67  (17  So.  51$);  Reed's 
case,  88  Ala.  36  (6  So.  840). 
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97.  Seduction.    Sec.  7776  (5503). 

A.  B.,  a  man,  did,  by  means  of  temptation,  deception,  arts, 
flattery,  or  promise  of  marriage,  seduce  C.  D.,  an  unmarried 
woman. 

98.  (78)  Selling,  removing,  or  concealing  personal  property 
covered  by  lien  or  claim.    Sec.  7342  (4757). 

A.  B.,  with  the  purpose  to  hinder,  delay,  or  defraud  C.  D., 
who  had  a  lawful  and  valid  claim  thereto,  under  a  written  in- 
strument, lien  created  by  law  for  rent  or  advances,  or  other 
lawful  and  valid  claim,  verbal  or  written,  did  sell  or  remove 
personal  property,  consisting  of  one  bale  of  cotton  (or  other 
property,  as  the  case  may  be),  of  the  value. of  ten  dollars,  the 
said  A.  B.  having  at  the  time  a  knowledge  of  the  existence  of 
such  claim. 

Selling  or  removing  property  covered  by  mortgage. — Johnson  v.  State,  69 
Ala.  593;  Upshur's  case,  100  Ala.  2  (14  So.  541);  Ellerson's  case,  69  Ala.  1; 
Hill's  case,  78  Ala.  1. 

99.  Selling  or  conveying  mortgaged  property.  Sec.  7423 
(4758). 

A.  B.  did  sell  or  convey  personal  property,  consisting  of  one 
horse  (or  other  property,  as  the  case  may  be),  upon  which  he 
had  given  a  written  mortgage,  lien,  or  deed  of  trust,  and  which 
was  then  unsatisfied,  without  first  obtaining  the  consent  of  the 
lawful  holder  thereof. 

100.  (79)  Selling  liquor  without  license,  or  in  violation  of 
special  prohibitory  laws.    Sec.  7352  (5076),  sec.  7353  (5077)'. 

A.  B.,  without  a  license,  did  sell  spirituous,  vinous,  or  malt 
liquors;  or,  A.  B.  sold  spirituous,. vinous,  or  malt  liquors  with- 
out a  license,  and  contrary  to  law,  against,  etc. 

Not  necessary  to  allege  name  of  person  to  whom  liquor  was 
sold.— Jones  v.  State,  136  Ala.  118  (34  So.  236);  Wildman  v.  State,  139 
Ala.  125  (35  So.  995).  Against  retailers  of  spirituous  liquors. — Atkins  v. 
8tate,  60  Ala.  45.  Must  allege  that  sale  or  gift  was  contrary  to  law. — Hub- 
bard v.  State,  109  Ala.  1  (19  So.  519).  Illegal  sale  by  infant  or  agent.— Cagle 
v.  State,  87  Ala.  38  (6  So.  300);  Sills 's  case,  76  Ala.  92;  Boon's  case,  69  Ala. 
226;  Powell's  case,  lb.  10;  Robertson's  case,  100  Ala.  123  (14  So.  869);  Cost's 
ease,  96  Ala.  60  (11  So.  435);  Bogan's  case,  84  Ala.  449  (4  So.  355);  Block's 
case,  66  Ala.  498;  Williams's  case,  91  Ala.  14  (8  So.  668). 

101.  (80)  Selling  liquor  to  minors  or  intemperate  person. 
Sec  7354  (5078). 

A.  B.  did  sell  or  give  spirituous,  vinous,  or  malt  liquors  to 
C.  D.,  a  minor  (or  person  of  known  intemperate  habits,  as  the 
case  may  be). 

Not  necessary  to  allege  name  of  person  to  whom  liquor  was  sold. — Jones 
t.  State,  136  Ala.  118  (34  So.  236);  Wildman  v.  State,  139  Ala.  125  (35  So. 
995).  Sale  to  minor.— Hill  v.  State,  62  Ala.  162;  Spigener's  case,  62  Ala. 
383;  Tatum's  case,  63  Ala.  147;  Frieberg's  case,  94  Ala.  91  (10  So.  703); 
Heath's  case,  99  Ala.  179  (13  So.  689). 
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102.  (81)  Selling  or  giving  liquor  to  person  of  unsound 
mind.    Sec.  7355  (5079). 

A.  B.,  who  kept  vinous,  fermented,  or  spirituous  liquor  for 
sale,  did  knowingly  sell,  give,  or  deliver  such  liquor  to  C.  D., 
a  person  who  was,  or  reputed  to  be,  of  unsound  mind. 

103.  (82)  Selling,  giving,  or  lending  pistol  or  bowie  knife  to 
boy  under  eighteen.    Sec.  6896  (5355). 

A.  B.  did  unlawfully  sell,  give,  or  lend  a  pistol  or  bowie 
knife,  or  other  knife  of  like  kind  or  description,  to  C.  D.,  a  boy 
under  eighteen  years  of  age,  against,  etc. 

104.  (83)  Sodomy  and  bestiality,  or  crime  against  nature. 
Sec.  6746  (4642). 

A.  B.,  against  the  order  of  nature,  carnally  knew  C.  D.;  or 
A.  B.,  against  the  order  of  nature,  carnally  knew  a  certain 
beast,  to  wit,  a  cow,  against,  etc. 

105.  (84)  Soliciting  order  for  liquor  to  be  shipped  into  pro- 
hibition  district.    Sec.  7362  (5087). 

A.  B.,  within  the  limits  of  a  district  in  which  the  sale  of 
spirituous,  vinuous,  or  malt  liquors  are  prohibited  by  law, 
did  solicit  or  receive  from  C.  D.  an  order  for  spirituous,  vinous, 
or  malt  liquors  to  be  shipped  or  sent  into  such  district. 

106.  (85)  Streets  of  town  out  of  repair;  indictment  against 
municipal  authorities.    Sec.  7729  (5384).. 

A_  B.,  C.  D.,  E.  F.,  Ot.  H.,  etc.,  corporate  officers  of  the  town 
of.  Gadsden,  a  town  duly  incorporated  under  the  laws  of  this 
state,  the  inhabitants#  thereof  being  exempt  from  working  on 

the  public  roads,  did  allow  a  street  therein,  known  as — 

street  (or,  if  the  street  is  not  named,  it  may  be  described),  to 
remain  out  of  repair  for  more  than  ten  days  at  one  time,  with- 
out a  reasonable  excuse  therefor,  against,  etc. 

Nowlin's  case,  49  Ala.  41. 

.107.  (86)  Sunday  law,  violation  of;  keeping  open  store,  etc. 

Sec.  7814  (5542). 

A.  B.  unlawfully  engaged  in  hunting  or  shooting  (or  gaining, 
or  card  playing,  or  racing,  as  the  case  may  be;  or,  being  a  mer- 
chant or  shopkeeper,  and  not  a  druggist,  kept  open  store,  or 
did  compel  his  child,  or  apprentice,  or  servant,  in  the  alterna- 
tive, as  the  case  may  be,  to  perform  labor  not  the  customary 
duties  of  daily  necessity  or  comfort,  or  works  of  charity)  on 
Sunday,  against,  etc. 

Keeping  store  open  on  Sunday. — Jebeles  v.  State,  131  Ala.  41  (31  So.  377). 
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108.   (87)  Tramp.    Sec.  7847.(5629). 
A.  B.  was  a  tramp. 

109.  (88)  Same;  for  entering  a  dwelling  house,  etc.,  or 
threatening,  etc.    Sec.  7848  (5630). 

A.  B.,  being  a  tramp,  did  enter  the  dwelling  house,  or  other 
building  of  C.  D.,  without  the  consent  of  the  occupant  thereof 
(or  did  willfully  or  maliciously  injure,  or  threaten  to  injure,  u 
person  therein;  or,  A.  B.  being  a  tramp,  did  injure,  or  threaten 
to  injure,  the  real  or  personal  property  of  C.  D.,  or  did  demand 
of  or  order  C.  D.  to  deliver  or  surrender  to  him  an  article  of 
value,  as  the  case  may  be). 

110.  Trespass  after  warning.    Sec.  7827  (5606). 

A.  B.,  without  legal  cause  or  good  excuse,  entered  into  the 
dwelling  house  or  on  the  premises  of  C.  D.,  after  having  been 
warned  within  six  months  preceding  not  to  do  so;  or,  A.  B., 
having  entered  into  the  dwelling  house  or  on  the  premises  of 
C.  D.,  failed  or  refused,  without  legal  cause  or  good  excuse,  to 
immediately  leave  upon  being  ordered  or  requested  to  do  so  by 
C.  D.,  or  the  person  in  possession,  his  agent  or  representative. 

111.  (89)   Using  firearms  while  fighting  in  public  place. 

Sec.  6895  (5333). 

A  B.,  while  fighting  at  a  militia  muster  (op  in  a  street  of  the 
city  of  Mobile),  or  at  a  public  place,  used,  or  attempted  to  use 
a  pistol  (or  gun,  as  the  case  may  be),  not  in  self-defense,  etc. 

112.  Vagrants.    Sec.  7843  (5628). 
A  B.  was  a  vagrant. 

113.  (90)   Voluntary  escape  by  sheriff.    Sec.  6858  (4699). 

A  B.,  while  sheriff  of  said  county,  having  the  legal  custody 
of  one  C.  D.,  who  was  charged  with  burglary  (or  indicted  for 
robbery,  as  the  ease  may  be),  voluntarily  permitted  the  said 
C.  D.  to  escape. 

Ill  (91)  Voting  illegally.    Sevc.  6788  (4692). 

A  B.  voted  more  than  once,  or  deposited  more  than  one 
ballot  as  his  vote  for  the  same  office  (or,  not  being  twenty-one 
years  of  age,  unlawfully  voted),  at  the  last  general  election 
held  in  this  state  (or  the  kind  of  election  may  be  designated, 
as  the  case  may  be),  against,  etc. 

Candy's  case,  82  Ala.  61  (2  So.  465). 

Indictment  need  not  be  signed  by  solicitor. — Teagne  v.  State,  144  Ala.  42 
(40  So.  312).  Defendant  has  no  constitutional  right  to  bill  of  particulars, 
showing  the  time,  place,  or  name  of  person  to  whom  sale  was  made. — Jones 
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y.  State,  136  Ala.  118  (84  So.  236).  All  that  is  required  of  indictment  in 
this  state  is.  that  it  follow  a  given  form  if  there  be  such,  and  if  it  d>arge  a 
statutory  offense  and  there  be  no  form,  to  follow  language  of  the  statute.— 
Sellars  v.  State,  49  Ala.  357.  A  conviction  on  a  charge  not  made  by  indict- 
ment, or  other  form  than  authorized  by  statute  for  beginning  a  prosecution  is 
void. — Clark  v.  State,  46  Ala.  307.  An  indictment  fatal  on  demurrer  is  alio 
fatal  in  arrest  of  judgment. — Benjamin  v.  State,  121  Ala.  26  (25  So.  917). 
Indictment  need  not  allege  where  or  when  the  homicide  took  place;  the  Code 
form  is  sufficient.— Burton  v.  State,  141  Ala.  32  (37  So.  435).  Indictment  for 
buying  or  selling  cotton  in  seed  contrary  to  statute. — Grattan  v.  State,  71  Alt. 
344.  Indictment  for  trading  in  farm  products  between  sunset  and  sunrise.— 
Russell  v.  State,  71  Ala.  348.  Code  forms  and  the  statutes  generally  are 
intended  to  supplant  verbal  averments  used  at  common  law;  tested  by  common 
law  principles  they  are  wanting  in  many  material  averments,  yet  they  tie 
sufficient. — Wilson  v.  State,  61  Ala.  151.  Where  a  statute  creates  a  new  offense 
unknown  to  the  common  law,  and  describes  its  constituents,  it  is  sufficient  to 
charge  the  offense  in  the  language  of  the  statute. — Wilson  v.  State,  61  Ala. 
151.  Aiding  escape  by  conveying  instrument  to  prisoner. — Wilson  v.  State, 
61  Ala.  151.  Indictment  for  defaulting  witnesses  before  grand  jury. — Drake 
v.  State,'  60  Ala.  62.  Directions  and  cautions  by  supreme  court  as  to  the 
drawing  of  indictments  by  solicitor. — Nordan  v.  State,.  143  Ala.  13  (39  So. 
406).  Law  prescribing  forms  of  indictment  not  prohibited;  sufficiency  of 
accusation;  forms  allowed  abridging  and  simplifying  common-law  forma.— 
Noles's  case,  24  Ala.  672;  Elam's  case,  25  Ala.  53;  Burdine's  case,  lb.  60; 
Sherrod's  case,  lb.  78;  Thompson's  case,  lb.  41;  Salomon's  case,  27  Ala.  86; 
Schwartz's  case,  37  Ala.  460;  Bowles's  case,  46  Ala.  204;  Johnson's  case, 
46  Ala.  212;  Bryan's  case,  45  Ala.  86;  Wesley's  case,  52  Ala.  182;  Danner'i 
case,  54  Ala.  127;  Bradford's  case,  54  Ala.  230;  Sandy's,  case;  60  Ala.  58; 
Spigener's  case,  62  Ala.  383;  Smith's  case,  63  Ala.  55;  McCullough's  case,  lb. 
75;  Haley's  case,  lb.  89;  Tatum's  case,  lb.  147;  PhilHps's  case,  68  Ala.  469; 
Billingslea's  case,  lb.  486;  Pace's  case,  69  Ala.  231  (affirmed,  106  U.  &  583); 
Andrew's  case,  78  Ala.  483;  Bogan's  case,  84  Ala.  449  (4  So.  355);  McOuff's 
case,  88  Ala.  147  (7  .So.  35);  Linton's  case,  lb.  216  (7  So.  261);  Huffman1! 
case,  89  Ala.  33  (8  So.  28);  Williams's  case,  91  Ala.  14  (8  So.  668);  Boston's 
case,  92  Ala.  76  (9  So.  357);  Beeves 's  case  95  Ala.  31  (11  So.  158);  Walker's 
case,  96  Ala.  53  (11  So.  401);  Leonard's  case,  96  Ala.  108  (11  So.  307);  Watt'i 
case,  97  Ala.  72  (11  So.  901);  Thompson's  case,  106  Ala.  67  (17  So.  512);  Be- 
palla's  case,  108  Ala.  38  (19  So.  82).  Indictment  charging  an  attempt  to  com- 
mit larceny,  not  stating  particular  acts,  is  sufficient. — Jackson's  case,  91  Ala. 
55  (8  So.  773).  .  And  so.  of  an  attempt  to  commit  crime  against  nature.— 
Bradford's  case,  104  Ala.  68  (16  So.  107).  Not  sufficient  to  pursue  form  in 
Code,  if  form  defective  in  description  of  the  offense. — Bryan's  case,  45  Ala. 
86.  Code  form  of  indictment  sufficient. — Johnson  v.  State,  142  Ala.  1  (37  So. 
937).  Confession  not  sufficient  to  support  conviction  without  proof  of  corpus 
delicti.— Johnson  v.  State,  142  Ala.  1  (37  So.  937).  Sufficiency  of  indictment 
that  overseer  of  road  failed  to  discharge  his  duties. — Ward  v.  State,  39  So.  923. 
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CHAPTER  235. 

INQUESTS.    7ie&-7174a. 


Section. 
7102.  Process  of  holding  coroner's 
inquest;     jury     of    inquest 
summoned  by.  coroner. 

7163.  Oath  of  jury. 

7164.  Witnesses  and  surgeons  sum- 

moned. 
7166.  Service    of    subpoenas;    pro- 
ceedings against  defaulting 
witnesses. 

7166.  Witness  refusing  to   answer, 

misdemeanor. 

7167.  Coroner  may  administer  oaths. 

7168.  Verdict  of  jury. 

7169.  Inquest    returned    to    court; 

witnesses  recognized,  etc 


Section. 

7170.  Warrant    of    arrest    against 

supposed    criminal;     arrest, 
commitment,  etc. 

7171.  Money,  etc,  of  deceased  paid 

into  county  treasury;   pen- 
alty. 

7172.  Same;  how  disposed  of. 

7173.  Same;  paid  to  the  legal  repre- 

sentative of  deceased. 

7174.  Compensation  of  surgeons  and 

physicians. 
7174a  When  inquest  held  by  justice 
of  the  peace;  fees. 


7162.  (4924)  (4801)  (3991)  (4363)  (812)  Process  of  hold- 
ing  coroner's  inquest;  jury  of  inquest  summoned  by  coroner.— 
When  a  coroner  has  been  informed  that  a  person  hfes  been 
killed,  or  suddenly  died  tinder  such  circumstances  as  to  afford 
a  reasonable  ground  for  belief  that  such  death  has  been  occa- 
sioned by  the  act  of  another  by  unlawful  me^ns,  he  must  forth- 
with make  inquiry  of  the  facts  and  circumstances  of  such 
death,  by  taking  the  sworn  statement,  in  writing,  of  the  wit- 
nesses having  personal  knowledge  thereof  and  submit  the  same 
to  a  judge  of  a  court  of  record  or  a  solicitor;  and  if,  upon  such 
preliminary  inquiry,  the  judge  or  solicitor  is  satisfied  from  the 
evidence  that  there  is  reasonable  ground  for  believing  that 
such  death  has  been  occasioned  by  the  act  of  another,  by  un- 
lawful means,  he  must  direct  the  coroner  to  forthwith  summon 
a  jury  of  six  discreet  householders  of  the  county  to  appear 
before  him  forthwith  at  a  specified  place,  and  inquire  into  the 
cause  of  such  death. 

(Feb.  19,  1876,  p.  175,  f  1.) 

7163.  (4925)  (4802)  (3992)  (4364)  (813)  Oath  of  jury.— 
When  five  or  more  of  the  jurors  appear,  they  must  be  sworn 
to  inquire  who  the  person  was,  and  when,  where,  and  by  what 
means  he  came  to  his  death;  and  to  render  a  true  verdict 
thereon,  according  to  the  evidence  offered  them,  or  arising 
from  the  inspection  of  the  body.. 

7164.  (4926)  (4803)  (3993)  (4365)  (814)  Witnesses  and 
surgeons  summoned. — The  coroner  may  issue  subpoenas  for 
witnesses,  returnable  forthwith,  or  at  such  time  and  place  as 
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he  may  appoint;  he  must  summon  and  examine  as  a  witness 
any  person  who,  in  his  opinion,  or  that  of  any  of  the  jury,  has 
any  knowledge  of  the  facts;  and  he  may  also  summon  as  a 
witness  a  surgeon  or  physician  who  must,  in  the  presence  of 
the  jury,  inspect  the  body,  and  give  a  professional  opinion  as 
to  the  cause  of  the  death. 

The  attendance  of  witnesses  may  be  compelled;  a  witness  refusing  to 
answer  legitimate  question  may  i>e  subjected  to  fine  and  imprisonment. — Wilson 
v.  State,  110  Ala.  1  (20  So.  415). 

7166.  (4927)  (4804)  (3994)  (4366)  (815)  Service  of  sub- 
poenas; proceedings  against  defaulting  witnesses. — The  sheriff 
or  any  constable  must  serve  the  subpoenas,  or  they  may  be 
served  by  the  coroner;  and  if  any  witness,  being  subpoenaed, 
fails  to  attend,  the  coroner  must  indorse  on  the  subpoena  his 
default,  sign  his  name  thereto,  and  return  the  same  to  the 
clerk  of  the  circuit  or  city  court  of  the  county,  within  five  days 
thereafter;  and  such  witness  must  be  proceeded  against  in 
such  court,  in  the  name  of  the  state,  as  if  he  was  a  defaulter 
therein;  the  indorsement  of  the  coroner  being  presumptive 
evidence  of  the  default. 

7166.  (4928)  (4805)  (3995)  (4367)  (816)  Witness  refusing 
to  answer,  misdemeanor. — Any  witness  who  refuses  to  answer 
any  question  in  relation  to  the  cause  of  such  death,  except  on 
Hie  ground  that  it  may  criminate  himself,  is  guilty  of  a  mis- 
demeanor, and  must  be  committed  to  jail  by  the  coroner, 
unless  he  gives  bpil  in  the  sum  of  five  hundred  dollars,  to 
appear  at  the  circuit  or  city  court  and  answer  such  offense; 
and,  on  conviction  thereof,  must  be  fined  not  lees  than  two 
hundred  nor  more  than  five  hundred  dollars,  and  may  be 
imprisoned  not  exceeding  three  months. 

7167.  (4929)  (4806)  (4004)  Coroner  may  administer  oaths. 
— Coroners  shall  have  the  right  to  administer  oaths  to  persons 
on  preliminary  examinations  provided  for  by  this  chapter. 

(Feb.  19,  1876,  p.  175,  §  4.) 

7168.  (4930)  (4807)  (3996)  (4368)  (817)  Verdict  of  jury- 
After  inspecting  the  body  and  hearing  the  evidence,  the  jury 
must  render  their  verdict,  and  certify  it  by  an  inquisition  in 
writing  signed  by  them,  setting  forth  who  the  person  is,  and 
when,  where,  and  by  what  means  he  came  to  his  death;  and, 
if  the  death  was  occasioned  by  the  act  of  another,  by  unlawful 
means,  who  is  guilty  thereof;  and  if  the  person,  means,  or 
manner  of  his  death,  or  the  person  by  whose  act  he  came  to 
his  death,  are  not  discovered  by  the  evidence,  the  inquisition 
must  so  state,  and  if  there  is  no  evidence  tending  to  show  that 
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the  deceased  came  to  his  death  by  the  unlawful  act  of  another, 
the  inquisition  must  also  state  that  fact. 

(Fab.  19, 1876,  p.  175,  §  2.) 

7169.  (4931)  (4808)  (3997)  (4369)  (818)  Inquest  returned 
to  court;  witnesses  recognized!  etc. — The  inquisition  thus 
taken  must  be  returned  by  the  coroner  forthwith,  together 
with  the  written  statement  under  oath  taken  by  him  on  the 
preliminary  investigation,  to  the  clerk  of  the  circuit  or  city 
court  of  the  county;  and  the  coroner  must  also  require  all  the 
material  witnesses  to  enter  into  an  undertaking  to  appear  at 
the  circuit,  criminal,  or  city  court,  if  in  session,  and  if  not, 
at  the  next  term  thereof,  and  may  require  surety  to  such  under- 
taking; and,  on  the  failure  of  a  witness  to  enter  therein,  may 
commit  him  until  he  enters  into  the  same. 

7170.  (4932)  (4809)  (3998)  (4370)  (819)  Warrant  of  arrest 
against  supposed  criminal;  arrest,  commitment,  etc. — If  the 
jury  find  that  the  deceased  came  to  his  death  by  the  act  of 
another,  by  unlawful  means,  the  coroner  may  issue  a  warrant 
of  arrest  for  such  person,  which  may  be  executed  in  the  same 
maimer  as  provided  in  chapter  275  (178)  and  the  person,  when 
arrested,  must  be  brought  before  a  magistrate  of  the  county 
in  which  the  inquest  was  held,  who  must  proceed  to  examine 
the  charge,  and  commit,  bail,  or  discharge  the  defendant,  as 
upon  a  warrant  of  arrest  under  the  provisions  of  such  chapter. 

An  order  of  magistrate  discharging  prisoner  on  preliminary  hearing  does 
not  eonclnde  another  warrant  issued  upon  the  finding  of  a  coroner's  inquest. — 
Ex  parte  Bobinson,  108  Ala.  161  (18  So.  729).  Warrant  of  arrest  may  be 
founded  on  coroner's  inquest  held  by  justice  of  peace. — Boynton's  case,  77 
Ala.  29. 

7171.  (4933)  (4810)  (3999)  (4371)  (820)  Money,  etc.,  of 
deceased  paid  into  county  treasury;  penalty. — The  coroner 
must,  within  thirty  days  after  an  inquest  on  a  dead  body, 
deliver  to  the  county  treasurer  any  money  or  other  property 
which  may  be  found  on  the  body,  unless  claimed  in  the  mean- 
time by  the  legal  representatives  of  the  deceased;  if  he  fails 
to  do  so,  the  treasurer  may  proceed  against  him  for  the  amount 
or  value  thereof,  on  ten  days'  notice  to  him  a$d  his  sureties, 
or  against  any  of  them  served  therewith,  and  recover  the  same, 
with  twenty  per  cent  damages  on  the  amount  or  value  thereof. 

7172.  (4934)  (4811)  (4000)  (4372)  (821)  Same;  how  dis- 
posed of. — Upon  the  receipt  of  the  money  by  the  treasurer, 
he  must  place  it  to  the  credit  of  the  county.  If  it  is  other 
property,  he  must,  within  three  months,  sell  it  at  the  court- 
house of  the  county,  at  public  auction,  upon  reasonable  public 
notice,  and  must,  in  like  manner,  place  the  proceeds  to  the 
credit  of  the  county. 


684  INQUESTS— INSANE  HOSPITALS.  * 

7173.  (4935)  (4812)  (4001)  (4373)  (822)  Same;  paid  to  the 
legal  representative  of  deceased— If  such  money  in  the  treas- 
ury is  demanded  in  six  years  by  the  legal  representatives  of 
the  deceased,  the  treasurer  must  pay  it  to  them,  after  deduct- 
ing the  fees-of  the  coroner,  expenses  of  sale,  and  five  per  cent 
on  the  balance  for  the  treasurer;  or  it  may  be  paid  at  any  time 
thereafter  upon  the  order  of  the  county  commissioners. 

7174.  (4936)  (4813)  (4002)  (4374)  (823)  Compensation  of 
surgeons  and  physicians. — Any  surgeon  or  physician  who, 
being  duly  subpoenaed,  attends  a  coroner's  inquest,  examines 
the  body,  and  gives  a  professional  opinion  thereon,  is  entitled 
to  receive  five  dollars,  with  one  dollar  additional  for  each  mile 
he  may  be  compelled  to  travel  in  attending  such  inquest;  to 
be  collected  out  of  the  estate  of  the  deceased,  if  solvent;  and 
if  insolvent,  to  be  paid  out  of  the  county  treasury. 

Only  one  fee  allowed  physicians  or  surgeons  for  attending  coroner's  inquest 
and  giving  professional  opinion  after  an  autopsy. — Naftel  v.  Montgomery  Co., 
127  Ala.  563  (29  So.  29). 

7174a.  (4937)  (4814)  (4003)  (4375)  (824)  When  inquest 
held  by  justice  of  the  peace;  fees.— If  the  coroner  is  absent 
from  the  county,  or  is  unable  to  act,  any  justice  of  the  peace 
may  hold  an  inquest  on  the  body  of  any  deceased  person,  under 
the  rules  and  regulations  in  this  chapter  prescribed;  and  is 
entitled  to  the  same  compensation  for  his  services  that  is  by 
law  allowed  to  the  coroner. 

Boynton's  ease,  77  Ala.  29. 
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CHAPTER  236. 

INSANITY.    717&-7188. 

ARTICLE  1.    lie SAiaTY  as  a  Detocbi  fo»  Crime  ;  How  Pubadkd  and  Tried. 

7175-7177. 
ARTICLE  2.    lie QuiBmoif  and  Procbedinqs  nr  Regard  to  Iwbahe  Prisoners. 

7178-7188. 


ARTICLE  1. 

Insanity  as  a  Defense  fob  Crime  ;  How  Pleaded  and  Tried.    7175-7177. 


Section. 
7175.  Presumption  in  favor  of  san- 
ity; burden  and  measure  of 
proof  of  insanity. 


Section. 

7178.  Insanity  must  be  specially 
pleaded  as  a  defense  for 
crime. 

7177.  Verdict  when  special  plea  in- 
terposed. 


7175.  (4938)  Presumption  in  favor  of  sanity;  burden  and 
measure  of  proof  of  insanity.— Every  person  over  fourteen 
years  of  age  charged  with  crime  is  presumed  to  be  responsible 
for  his  acts,  and  the  burden  of  proving  that  he  is  irresponsible 
is  cast  upon  the  accused.  The  defense  of  insanity  in  all  crim- 
inal prosecutions  shall  be  clearly  proved  to  the  reasonable 
satisfaction  of  the  jury. 

(Feb.  27, 1889,  p.  742,  f  1.)  Presumption  as  to  insanity.— Parrish  ▼.  State, 
139  Ala.  16  (36  So.  1012);  Braham  ▼.  State,  143  Ala.  28  (38  So.  919);  Kroell's 
ease,  139  Ala.  1  (36  So.  1025).  Every  person  charged  with  crime  is  pre- 
sumed to  be  sane  and  responsible,  and  the  burden  of  proving  his  insanity  and 
irresponsibility  is  upon  accused,  which  must  be  done  to  the  reasonable  satis- 
faction of  the  jury.'— Porter  ▼.  State,  135  Ala.  51  (33  So.  694);  Gunter  v.  State, 
33  Ala.  96  (3  So.  .600);  Parrish  v.  State,  139  Ala.  16  (36  So.  1012);  Martin  v. 
8tate,  119  Ala.  1  (25  So.  255),  Coleman,  J.,  dissenting;  Ford  v.  State,  71  Ala. 
385,  Brickell,  C.  J.,  dissenting.  Proof  of  insanity;  witnesses,  experts  or  non- 
experts, may  express  their  opinion  as  to  the  .sanity  or  insanity  of  the  defend- 
ant, but  in  either  case  the  witness  must  be  shown  to  be  competent  and  qualified 
to  give  an  opinion.  Experts  may  give  opinions  upon  hypothetical  questions; 
nonexperts  must  first  state  facts  upon  which  their  opinion  is  based  to  testify 
that  he  was  insane,  but  not  so  in  order  to  testify  that  he  was  sane. — Parrish 
v.  8tate,  189  Ala.  16  (36  So.  1012).  What  hypothetical  question  should  and 
should  not  contain;  opinions  of  experts  not  conclusive  on  question  of  sanity 
or  insanity.— Parrish  v.  State,  139  Ala.  16  (36  So.  1012).  Court  passes  upon 
qualification  of  witnesses  to  testify  as  experts. — Kroell  v.  8tate,  139  Ala.  1 
(36*  So.  1025).  What  sufficient  qualification  to  allow  witness  to  testify  as 
expert,  considered—Porter  v.  State,  140  Ala.  87  (37  So.  81);  Parrish  v.  State, 
139  Ala.  16  (36  So.  1012);  Bagland  ▼.  State,  125  Ala.  12  (27  So.  983).  Insanity 
as  a  defense  must  be  specially  pleaded  and  is  not  available  under  the  general 
plea  of  not  guilty.— Perry's  case,  87  Ala.  30  (6  So.  425);  Maxwell's  case,  89 
Ala.  150  (7  So.  824);  Walker's  case,  91  Ala.  76  (9  So.  87);  Ward's  case,  96 
Ala.  100  (11  So.  217).  Presumption  of  sanity;  burden  and  measure  of  proof 
as  to  insanity.— Parsons 's  case,  81  Ala.  577  (2  So.  854);  Gunter 's  case,  83 
Ala.  96  (8  So.  600);  Maxwell's  case,  89  Ala.  150  (7  So.  824). 
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7176.  (4939)  Insanity  must  be  specially  pleaded  as  a  defense 
for  crime. — When  the  defense  of  insanity  is  set  up  in  any 
criminal  prosecution  it  must  be  by  special  plea,  interposed  at 
the  time  of  arraignment  and  entered  of  record  upon  the  docket 
of  the  court,  which  in  substance  shall  be,  "not  guilty  by  rea- 
son of  insanity. "  Such  plea  shall  not  preclude  the  usual  plea 
of  the  general  issue,  which  shall  not,  however,  put  in  issue 
the  question  of  the  irresponsibility  of  the  accused  by  reason 
of  this  alleged  insanity,  this  question  being  triable  only  under 
the  special  plea. 

(Feb.  27, 1889,  p.  742,  §  4.)  Defendant's  right  to  defend  on  ground  of  in- 
sanity may  be  lost  by  failure  to  plead  to  that  end  when  arraigned;  it  is  dis 
eretionary  to  allow  it  filed  after. — Morrell  v.  State,  136  Ala.  44  (34  So.  208). 
In  the  absence  of  such  special  plea,  evidence  as  to  sanity  or  insanity  not 
admissible. — Ward's  case,  96  Ala.  100  (11  So.  217).  Nor  argument  based  on 
insanity. — Walker's  case,  91  Ala.  76  (9  So.  87).  When  special  and  general 
pleas  submitted  at  same  time,  charges  based  on  special  plea,  but  requiring 
verdict  of  not  guilty,  are  properly  refused. — Maxwell's  case,  89  Ala.  150  (7 
So.  824). 

7177.  (4940)  Verdict  when  special  plea  interposed— If  it 
shall  appear  from  the  evidence  that  the  defendant  did  the  act 
charged  as  constituting  the  offense,  but  at  the  time  of  commit- 
ting the  act  he  was  insane,  the  jury  shall  render  a  special 
verdict  to  the  effect  that  the  defendant  is  not  guilty  by  reason 
of  insanity;  if  the  jury  do  not  believe  from  the  evidence  that 
the  defendant  committed  the  act,  or  if  they  believe  from  the 
evidence  that  he  is  not  guilty  upon  any  other  ground  than  his 
alleged  insanity,  they  must  return  9  general  verdict  of  not 
guilty;  otherwise,  they  must  return  a  verdict  of  conviction. 

(Feb.  27, 1889,  p.  742,  §  5.)  Maxwell's  case,  89  Ala.  150  (7  So.  824); 
Walker's  case,  91  Ala.  76  (9  So.  87). 


(r.co.) 


ARTICLE  2. 

Inquisition  and  Proceedings  in*  Regard  to  Insane  Prisoners.    7178-T183L 


Section. 

7178.  Inquisition    in    certain    cases 

of  felony;  proceedings. 

7179.  Suspending  execution  of  sen- 

tence after  conviction  on  ac- 
count of  insanity  of  convict. 

7180.  Inquisition    upon    alleged    in- 

sane prisoner;   further  pro- 
ceedings. 


Section. 

7181.  Court  orders  to  hospital  de- 

fendant   acquitted    on    ac- 
count of  insanity. 

7182.  Powers  of  county  courts  tnd 

justices  in  misdemeanors. 

7183.  Expenses  to  be  paid  by  the 

state;  when  and  how  state 
reimbursed. 


7178.  (4941)  Inquisition  in  certain  cases  of  felony;  pro- 
ceedings.— If  any  person  charged  with  any  felony  be  held  in 
confinement  tinder  indictment,  and  the  trial  court  shall  have 
reasonable  ground  to  doubt  his  sanity,  the  trial  of  such  person 
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for  such  offense  shall  be  suspended  until  the  jury  shall  inquire 
into  the  fact  of  such  sanity,  such  jury  to  be  impaneled  from 
the  regular  jurors  in  attendance  for  the  week  or  from  a  special 
venire,  as  the  court  may  direct.  If  the  jury  shall  find  the 
accused  sane  at  the  time  of  their  verdict,  they  shall  make  no 
other  inquiry,  and  the  trial  in  chief  shall  proceed.  If  they 
find  that  he  is  insane  at  that  time,  the  court  shall  make  an 
order  committing  him  to  an  insane  hospital,  where  he  must 
remain  until  he  is  restored  to  his  right  mind.  When  the  super- 
intendent of  the  hospital  shall  be  of  opinion  that  such  person 
is  so  restored  he  shall  forthwith,  in  writing,  inform  the  judge 
and  sheriff  of  such  court  of  the  fact,  whereupon  such  person 
must  be  remanded  to  prison  on  an  order  of  such  judge,  and 
the  criminal  proceedings  resumed.  In  no  event  shall  such 
person  be  set  at  large  so  long  as  such  prosecution  is  pending, 
or  so  long  as  he  continues  to  be  insane. 

(Feb.  2r,1889,p.  742,  §  §  2,3.) 

7179.  Suspending  execution  of  sentence  after  conviction  on 
account  of  insanity  of  convict. — If  after  conviction  and  sen- 
tence to  death,  at  any  time  before  the  execution  of  the  sen- 
tence, it  be  made  to  appear  to  the  satisfaction  of  the  trial  court 
or  the  judge  of  such  court,  that  the  convict  is  then  insane,  such 
trial  court  or  judge  of  such  court  shall  forthwith  enter  an  order 
in  the  trial  court  suspending  the  execution  of  the  sentence  to 
the  time  fixed  in  the  order;  and  if  it  subsequently  be  made  to 
appear  to  the  court  that  such  convict,  the  execution  of  the 
sentence  of  whom  has  thus  been  suspended,  is  restored  to 
sanity,  the  trial  court  or  judge  of  such  court  shall  forthwith 
have  another  order  entered  ordering  and  commanding  the 
execution  of  the  judgment  and  sentence  originally  awarded  in 
said  court  at  a  time  fixed  in  such  order.  This  mode  of  sus- 
pending the  execution  of  sentence  after  conviction  on  account 
of  the  insanity  of  the  convict  shall  be  exclusive  and  final,  and 
shall  not  be  reviewed  or  revised  by  or  renewed  before  any 
other  court  or  judge.  No  court  or  judge  in  this  state  shall 
have  the  power  or  right  to  suspend  the  execution  of  sentence 
of  any  other  court  of  record  on  account  of  the  insanity  of  the 
convict.  This  procedure  shall  not  prevent  the  judge  or  court 
from  impanelling  a  jury  to  try  the  question  of  insanity,  or 
from  examining  such  witnesses  as  he  may  deem  proper  for 
guidance. 

7180.  (4942)  (4816)  (1488)  (1060)  Inquisition  upon  alleged 
insane  prisoner;  further  proceedings.— If  any  person  in  con- 
finement, under  indictment,  or  for  want  of  bail  for  good  be- 
havior, or  for  keeping  the  peace,  or  appearing  as  a  witness, 
or  in  consequence  of  any  summary  conviction,  or  by  an  order 
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of  any  justice,  appears  to  be  insane,  the  judge  of  any  court  of 
record  of  the  county  where  he  is  confined  must  institute  a 
careful  investigation,  call  a  respectable  physician  and  other 
credible  witnesses,  and,  if  he  deems  it  necessary,  may  call  a 
jury,  and  for  that  purpose  he  is  empowered  to  compel  attend- 
ance of  witnesses  and  jurors;  and  if  it  be  satisfactorily  proved 
that  the  person  is  insane,  the  judge  may  discharge  him  from 
imprisonment  and  order  his  safe  custody  and  removal  to  the 
hospital,  where  he  must  remain  until  restored  to  his  jight 
mind;  and  then,  if  the  judge  shall  have  so  directed,  the  super- 
intendent must  inform  the  judge  and  sheriff,  whereupon  the 
person  must  be  remanded  to  prison,  and  criminal  proceedings 
be  resumed,  or  he  be  otherwise  discharged. 

(Jan.  28,  1867,  p.  238,  f  6.)  One  indicted  and  enlarged  on  bail  not  "in  coi 
flnement,"  as  meant  by  statute. — Ex  parte  Trice,  53  Ala.  546.  Jurisdiction 
vests  in  judge,  not  in  court;  notice  to  person  affected  indispensable;  record 
must  recite  every  fact,  else  judgment  a  nullity. — lb.  Fact  of  mental  unsound- 
ness of  person  on  bail,  endangering  neighborhood  property,  gives  judge  no 
authority  to  confine  prisoner  in  asylum. — lb.  Effect  of  insanity  occurring  after 
commission  of  offense. — Bee  Jones's  case,  13  Ala.  153;  Marler's  case,  67  Ala. 
56.  'Admissibility  of  former  evidence  of  witness  who  has  since  become  Insane. 
— Marler's  case,  67  Ala.  55.  Admissibility  of  record  of  proceedings  under 
the  statute. — lb. 

7181.  (4943)  (4815)  (1487)  (1059)  Court  orders  to  hospital 
defendant  acquitted  on  account  of  insanity.— When  a  person 
has  escaped  indictment,  or  been  acquitted  of  a  criminal  charge 
on  the  ground  of  insanity,  the  court,  being  informed  by  the 
jury,  or  otherwise,  of  the  fact,  must  carefully  inquire  and 
ascertain  whether  his  insanity  in  any  degree  continues,  and, 
if  it  does,  shall  order  him  in  safe  custody,  and  to  be  sent  to  the 
hospital. 

(Jan.  28, 1867,  p.  288,9  5.) 

7182.  (4944)  (4817)  (1489)  (1061)  Powers  of  county  courts 
and  justices  in  misdemeanors.— -Persons  charged  with  misde- 
meanors, and  acquitted  on  the  ground  of  insanity,  may  be  kept 
in  custody  and  sent  to  the  hospital  in  the  same  way  as  persons 
charged  with  crimes;  arid  the  county  courts  and  justices  of  the 
peace  shall  have  the  same  power  in  reference  to  persons 
charged  before  them  with  misdemeanors,  as  is  bestowed  upon 
the  circuit  courts  in  the  two  preceding  sections. 

(Jan.  28, 1867,  p.  280,1  7.) 

7183.  (4945)  Expenses  to  be  paid  by  the  state;  when  and 
how  state  reimbursed. — The  cost  of  removing  an  insane  pris- 
oner to  and  from  the  hospital  under  any  of  the  provisions  of 
this  chapter  must  be  defrayed  by  the  state  as  in  case  of  re- 
moval of  prisoners  from  one  county  to  another;  and  such 
cost,  together  with  the  expenses  of  such  patient  in  the  hospital. 


INSANITY— INSUBANCB. 


689 


may  be  recovered  by  the  state  from  such  person,  or  his  estate, 
or  any  relative  who  would  have  been  bound  to  provide  for  and 
maintain  him  elsewhere. 


CROSS    REFERENCES. 


INSANITY  A8  A  DEFENSE  FOB  CBIME  (Criminal  Code) 7175-7183 

INSOLVENT  CORPORATIONS  (Civil  Code) 3509 

INSOLVENT  ESTATES  (Civil  Code) 2755-2796 

IN8PECTOB8  OF  ALMHOTJSB8,  JAILS,  ETC.  (Criminal  Code)  . . .  .7212-7222 

INSPECTOR?  OF  ELECTION  (Political  Code) 347-  445 

nraPBOTOBS  OF  MINES  (Political  Code) 999  et  seq. 

INSTALLATION  (Political  Code) 1461 

INSTITUTES,    FARMERS'    (Political  Code) 70-    72 

INSTITUTE  FOB  THE  DEAF,  DUMB,  AND  BUND  (Political  Code) 

1933-1942 
INSULTING  LANGUAGE  (Criminal  Code) 6217 


CHAPTER  237. 

INSURANCE.     7184r-7190. 


Section. 

7184.  Owners  of  buildings  ox  prem- 

ises failing  to  comply  with 
orders  of  sheriff  or  insurance 
commissioner  as  to  cause  oi 
fire. 

7185.  Officer  neglecting  or  refusing 

to  comply  with  the  orders  of 
sheriff  or  insurance  commis- 
sioner or  other  officer  au- 
thorized by  law  to  give  or 
make  orders  as  to  the  inves- 
tigation of  the  causes  of 
fire. 

7186.  Making  false  statement;  pen- 

alty for. 


Section. 

7187.  Neglecting  to  appear  and  tes- 

tify before,  or  obstructing 
insurance  commissioner,  dep- 
uties, etc. 

7188.  Rebates,  special  privileges  al- 

lowed certain  policy  holders, 
penalty  for. 

7189.  Who    are    agents    of    foreign 

companies;  penalty  for  act- 
ing without  license. 

7190.  Inquisitorial  power  vested  in 

grand  jury,  who  must  be 
specially  charged,  etc. 


7184.  (2610)  Owners  of  buildings  or  premises  failing  to  Feb.  is, 
comply  with  orders  of  sheriff  or  insurance  commissioner  as  to  i™\Px>. 
cause  of  fire. — Any  owner  of  buildings  or  premises  failing  to 
comply  with  the  orders  of  the  sheriff  or  insurance  commis- 
sioner as  to  the  investigation  as  to  the  cause  of  fires  as  pro- 
vided for  in  the  insurance  laws  of  this  state  within  one  week 
after  notice,  shall  be  guilty  of  a  misdemeanor,  and  punished 

44-AO-VOL.  Ill 
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by  a  fine  of  not  less  than  ten  dollars  nor  more  than  fifty  dollars 
for  each  day's  neglect. 

(Feb.  18, 1897,  p.  1377,  5  35.) 

Feb.  is,  7185.  (2610)  Officer  neglecting  or  refusing  to  comply  with 
\m\  $  W  the  orders  of  sheriff  or  insurance  commissioner  or  other  officer 
authorized  by  law  to  give  or  make  orders  as  to  the  investiga- 
tion of  the  causes  of  fire. — Any  officer  of  any  municipality  or 
fire  department,  sheriff,  or  insurance  commissioner,  or  any 
person  of  whom  duties  are  required  under  the  insurance  laws 
of  this  state  in  connection  with  the  investigation  of  fires,  who 
neglects  or  refuses  to  perform  any  such  duties  so  required  of 
him,  shall  be  guilty  of  a  misdemeanor  and  punished  by  a  fine 
of  not  less  than  twenty-five  dollars  nor  more  than  five  hundred 
dollars  for  such  offense. 

(Feb.  18, 1897,  p.  1377,  5  35.) 
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JJJ'^'  company  willfully  making  a  false  annual  or  other  statement 
lwr,  p!  required  of  it  by  law,  and  persons  making  oath  to  and  sub- 
2841  *  *  scribing  the  same,  shall  be  punished  by  a  fine  of  not  less  than 
five  hundred  dollars  nor  exceeding  one  thousand  dollars,  and 
any  person  making  oath  to  such  false  statement  shall  be  guilty 
of  the  crime  of  perjury,  and  punished  for  such  under  the 
criminal  laws  of  this  state. 

(Feb.  18, 1897,  p.  1377,  §  9.) 

Feb.  is,  7187.  (2578)  Neglecting  to  appear  and  testify  before,  or 
\m£i  obstructing  insurance  commissioner,  deputies,  etc. — Any  per- 
son who  neglects,  upon  due  summons,  to  appear  and  testify 
before  the  insurance  commissioner  or  his  deputies  or  any  per- 
son appointed  by  him,  without  just  cause  or  legal  excuse,  or 
who  obstructs  the  insurance  commissioner,  his  deputy  or  ex- 
aminer in  the  examination  of  insurance  companies,  shall  be 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  pun- 
ished by  a  fine  of  not  less  than  one  hundred  nor  more  than 
five  hundred  dollars. 

(Feb.  18, 1897,  p.  1377,  §  4.) 

ib. $27.  7188.  (2602)  Rebates,  special  privileges  allowed  certain 
policyholders,  penalty  for. — Any  company  or  agent  who  shall 
directly  or  indirecly  make  a  contract  of  insurance  or  agree- 
ment as  to  policy  contracts  other  than  that  expressed  in  the 
policy  issued  thereon,  or  who  shall  pay,  allow,  or  offer  so  to 
do  any  rebate  or  premium  or  any  advantage  to  any  particular 
policyholder  over  others  of  the  same  class,  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction,  shall  be  fined  not  less  than 
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one  hundred  dollars  nor  more  than  five  hundred  dollars  for 
the  first  offense,  and  shall  be  fined  not  less  than  two  hundred 
and  fifty  dollars  for  each  subsequent  offense. 

(Feb.  18, 1897,  p.  1377,  §  27.) 

7189.  (2603)  Who  are  agents  of  foreign  companies;  penalty  Feb.  is, 
for  acting  without  license.— Any  person  who  solicits  insurance  J|J£  ^ 
on  behalf  of  any  insurance  company,  not  organized  under  or 
incorporated  by  the  laws  of  this  state,  until  such  company 

has  fully  complied  with  all  the  requirements  of  article  1  of 
chapter  99  of  this  Code,  and  until  such  company  has  received 
from  the  insurance  commissioner  the  certificate  of  authority 
to  transact  business  of  insurance  in  this  state,  or  takes  or 
transmits,  other  than  for  himself,  any  application  for  insur- 
ance, or  any  policy  for  insurance,  to  or  from  such  company, 
or  in  any  way  gives  notice  that  he  will  receive  or  transmit 
the  same,  or  receives  or  delivers  a  policy  of  insurance  of  any 
such  company,  or  examines  or  inspects  a  risk,  or  receives, 
collects,  or  transmits  any  premium  of  insurance,  or  makes  of 
forwards  any  diagram  of  any  building  or  buildings,  or  does 
or  performs  any  other  act  or  thing  in  the  making  or  consum- 
mating of  any  contract  of  insurance  with  or  for  any  insurance 
company,  other  than  for  himself,  or  examines  or  adjusts,  or 
aids  in  adjusting  any  loss  for  or  on  behalf  of  any  such  insur- 
ance company,  whether  any  such  acts  shall  be  done  at  the 
request  or  instance  or  by  the  employment  of  such  insurance 
company,  or  of  or  by  any  other  person,  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction,  shall  be  fined  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred  dollars, 
or  may  be  imprisoned  in  the  county  jail  not  more  than  thirty 
days,  or  both,  at  the  discretion  of  the  court. 

(Feb.  18, 1897,  p.  1377,  $  28.) 

7190.  (2612)  Inquisitorial  power  vested  in  grand  jury,  who  n>.,  $37. 
must  be  specially  charged,  etc. — Inquisitorial  power  is  given 

to  the  grand  juries  of  this  state,  to  inquire  into  any  violation 
of  the  insurance  laws  of  this  state  and  present  or  indict  such 
person  or  persons  violating  the  same,  and  the  judges  of  the 
courts  of  this  state  having  proper  jurisdiction  shall  give  this 
in  charge  to  the  grand  juries  of  their  respective  courts. 

(Feb.  18, 1897,  p.  1377,  9  37.) 
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7191.  (4946)  (4535)  (4486)  (3784)  (236)  Legal  custody 
and  charge  of  jail. — The  sheriff  has  the  legal  custody  and 
charge  of  the  jail  in  his  county,  and  all  prisoners  committed 
thereto  (except  in  cases  otherwise  provided  by  law),  and  may 
appoint  a  jailer,  for  whose  acts  he  is  civilly  responsible. 

(Aikin's  Digest,  pp.  343-350;  Clay's  Digest,  pp.  495-498.)  Liability  of 
county  for  medical  attention  to  prisoner  confined  in  jail. — Malone  v.  Escambia 
Co.,  116  Ala.  214  (22  So.  503).  Jailer  becomes  sheriff's  deputy.— Shields  'a 
case,  104  Ala.  38  (16  So.  85). 
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7192.  (4947)  (4536)  (4487)  (3785)  (237)  Who  may  be  con- 
fined  in  jail. — In  addition  to  convicts  sentenced  to  imprison- 
ment in  the  county  jail,  the  jail  is  used  as  a  prison  for  the 
safe  keeping  or  confinement  of  the  following  persons:  (1)  Per- 
sons committed  for  trial  for  public  offenses;  (2)  convicts  sen- 
tenced to  imprisonment  in  the  penitentiary,  until  their  removal 
thereto;  (3)  persons  committed  for  contempt,  or  on  civil  pro- 
cess; (4)  persons  committed  on  failure  to  give  security  for 
their  appearance  as  witnesses  in  any  criminal  case;  (5)  persons 
charged  with  or  convicted  of  a  criminal  offense  against  the 
United  States;  and  (6)  all  other  persons  committed  thereto 
by  authority  of  law. 

Illegal  Imprisonment,  what  is;  prisoner  sentenced  until  payment  of  fine 
and  costs. — Kirby  v.  State,  62  Ala.  51. 

7193.  (4948)  (4537)  (4495)  (3795)  (247)  Commencement 
of  subsequent  imprisonment  on  two  or  more  convictions. — 
When  a  convict  is  sentenced  to  confinement  in  the  county  jail 
on  two  or  more  convictions,  the  imprisonment  on  the  second, 
and  on  each  subsequent  conviction,  must  commence  at  the 
termination  of  the  imprisonment  on  the  preceding  sentence. 

7194.  (4949)  (4538)  (4488)  (3786)  (238)  Commitments  and 
discharges  filed  and  preserved.— It  is  the  duty  of  the  sheriff, 
or  of  the  jailer  under  his  direction,  to  file  in  regular  order, 
and  safely  preserve  the  process  or  order  by  which  any  pris- 
oner is  committed  to  jail,  or  discharged  therefrom,  or  an 
attested  copy  of  such  process  or  order. 

(Aikin's  Digest,. p.  343,  §  1;  Clay's  Digest, p.  495,  §  1.)  Order  of  judge 
from  the  bench  acts  as  mittimus. — State  v.  McFarland,  121  Ala.  45  (25  So. 


7195.  (4950)  (4539)  (4489)  (3787)  (239)  Jail,  prisoners, 
etc.,  delivered  to  successor.— On  the  death,  resignation,  or 
removal  from  office,  or  expiration  of  term  of  office,  of  any 
sheriff,  or  of  any  coroner  acting  as  sheriff,  the  jail  must  be 
delivered  over  to  his  successor,  or  to  the  person  authorized 
by  law  to  take  charge  of  it,  together  with  the  prisoners  therein, 
the  files  of  commitments  and  discharges,  and  everything  be- 
longing or  appertaining  to  the  jail. 

(Aikin's  Digest,  p.  343,  |  1.)  . 

7196.  (4951)  (4540)  (4491)  (3789)  (241)  What  prisoners 
kept  separate. — Men  and  women,  except  husband  and  wife, 
must  not  be  kept  in  the  same  room;  and  white  and  colored 
prisoners,  before  conviction,  must  also  be  kept  separate  and 
apart,  if  there  be  a  sufficient  number  of  apartments  for  that 
purpose. 

(Aikin's  Digest,  p.  344,  §  §  2  and  3;  Clay's  Digest,  p.  495,  §  §  2  and  3;  Feb. 
12,  1876,  p.  285.) 
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7197.  (4952)  (4541)  (4492)  (3790)  (242)  Support  of  pris- 
oner furnished  by  himself  or  jailer. — Any  person  committed 
to  jail  may  furnish  his  own  support,  under  such  precautions 
as  may  be  adopted  by  the  jailer  to  prevent  escapes;  and  the 
jailer  must  furnish  a  support  to  those  prisoners  who  do  not 
provide  it  for  themselves. 

7198.  (4953)  (4542)  (4493)  (3791)  (243)  Necessary  cloth- 
ing,  medicines,  etc.,  to  insolvent  prisoners. — Necessary  cloth- 
ing and  bedding  must  be  furnished  by  the  sheriff  or  jailer, 
at  the  expense  of  the  county,  to  those  prisoners  who  are  unable 
to  provide  them  for  themselves;  and  also  necessary  medicines 
and  medical  attention  to  those  who  are  sick,  when  they  are 
unable  to  provide  them  for  themselves. 

Liability  of  county  for  medical  attention  to  prisoner  confined  in  jail.— 
Malone  v.  Escambia  Co.,  116  Ala.  214  (22  So.  503). 

<r.c.o.)  7199.  (4954)  (4543)  (4494)  (3792)  (244)  Prisoners  not 
allowed  to  receive  spirituous  liquors. — No  person  confined  in 
jail  must,  on  any  pretext  whatever,  be  furnished  with  or 
allowed  to  receive  aijy  spirituous,  malt,-  or  vinous  liquors, 
except  on  the  written  order  of  a  physician,  stating  that  such 
liquor  is  necessary  for  his  health;  and  any  jailer  or  sheriff 
or  deputy  or  other  person  who  violates  this  section  shall  be 
guilty  of  a  misdemeanor. 

(Aikin's  Digest, p.  344,$  4;  Clay's  Digest,  p.  496,  §  4.) 

7200.  (4955)  (4544)  (4496)  (3796)  (248)  Removal 
of  prisoners  on  account  of  fire. — When  the  county  jail,  or  any 
building  contiguous  thereto,  is  on  fire,  and  there  is  reason  to 
apprehend  that  the  prisoners  may  be  thereby  injured  or  en- 
dangered, the  sheriff  or  jailer  may  remove  them  to  a  safe  and 
convenient  place,  and  confine  them  there  so  long  as  may  be 
necessary  to  avoid  the  danger. 

7201.  (4956)  (4545)  (4497)  (3797)  (249)  Removal  of  pris- 
oners in  ill  health.— 'When  the  life  or  health  of  any  prisoner, 
who  is  not  confined  under  process  from  any  court  of  the 
United  States,  may  be  seriously  endangered  by  longer  confine- 
ment in  jail,  and  that  fact  is  made  to  appear  clearly  to  any 
circuit  judge,  or  to  the  judge  of  the  city  or  county  court  of 
the  county,  such  judge  must,  by  an  order  in  writing,  direct 
the  sheriff -or  jailer  to  remove  him  to  some  suitable  place  or 
hospital,  as  near  as  may  be  to  the  jail,  and  there  safely  keep 
him  until  his  health  is  sufficiently  restored  to  authorize  his 
recommitment  to  jail. 

7202.  (4957)  (4546)  (4498)  (3798)  (250)  Same;  guards 
summoned. — When  prisoners  are  removed  from  the  jail  under 
the  provisions  of  either  of  the  two  preceding  sections,  the 
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sheriff  or  jailer  has  authority,  and  it  is  his  duty,  to  summon 
such  guards  as  may  be  necessary  to  insure  their  safe  keeping. 

7203.  (4958)  (4547)  (4499)  (3799)  (251)  When  jail  unsafe, 
guards  summoned  to  prevent  escapes. — When  the  county  jail 
is  insufficient,  and  there  is  reason  to  apprehend  an  escape,  the 
sheriff  has  authority,  and  it  is  his  duty,  to  summon  as  many 
guards  as  may  "be  necessary  to  prevent  an  escape. 

(Aikin's  Digest,  p.  344,  §  5;  Clay's  Digest,  p.  496,  §  5.) 

7204.  (4959)  (4548)  (4500)  (3800)  (252)  Same;  commit- 
ment  to  nearest  sufficient  jail. — In  all  criminal  cases,  either 
before  or  after  conviction,  and  in  cases  of  contempt,  if  it  is 
shown  to  the  court,  judge,  or  committing  magistrate  that  the 
jail  of  the  proper  county  is  insufficient  for  the  safe  keeping 
of  the  prisoner,  or  that  there  is  no  jail  in  the  county,  the 
commitment  must  be  to  the  nearest  sufficient  jail;  and  the 
reason  of  such  change  must  be  entered  on  the  minutes  of  the 
court,  or  stated  in  the  warrant,  or  indorsed  thereon,  and 
signed  by  the  magistrate;  and  the  jailer  of  the  county  to  which 
the  commitment  is  made  must  receive  and  confine  the  prisoner 
on  such  commitment,  or  a  certified  copy  of  such  order. 

7205.  (4960)  (4549)  Notice  of  confinement  of  prisoner  in 
another  county. — When  any  person  charged  with  the  commis- 
sion of  any  crime  is  arrested  and  confined  in  any  county  other 
than  that  in  which  he  is  triable,  the  sheriff  having  such  person 
in  custody  shall  at  once  notify  the  sheriff  of  the  county  in 
which  such  person  is  triable  of  the  fact  of  such  arrest  and 
confinement;  and  upon  the  receipt  of  such  notice,  the  sheriff 
of  the  county  last  named  shall  apply  to  the  proper  authority 
for  an  order  for  th#  removal  of  such  person  to  the  jail  of  such 
county. 

(Mar.  1, 1881,  p.  11.) 

7206.  (4961)  (4550)  (4501)  (3801)  (253)  Removal  of  pris- 
oners from  one  jail  to  another. — If  the  jail  of  any  county  is 
destroyed,  or  becomes  insufficient  or  unsafe,  or  any  epidemic 
dangerous  to  life  is  prevalent  in  the  vicinity,  or  there  be  dan- 
ger of  rescue  or  lawless  violence  to  any  prisoner,  any  circuit 
judge,  or  the  judge  of  the  city  or  county  court  of  the  county 
may,  od  the  application  of  the  sheriff,  and  proof  of  the  fact, 
direct  the  removal  of  any  prisoner  or  prisoners  to  the  nearest 
sufficient  jail  in. any  other  county;  and  it  is  the  duty  of  such 
judge,  in  such  case,  to  make  an  indorsement  on  the  order  of 
process  of  commitment,  stating  the  reason  why  such  removal 
is  ordered,  and  to  date  and  sign  such  indorsement. 

(Aikin's  Digest,  p.  345,  §  7;  Clay's  Digest,  p.  496,  §  7.) 
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7207.  (4962)  (4551)  (4502)  (3802)  (254)  Guards  sum- 
moned; escape  of  such  prisoners. — When  it  becomes  necessary 
to  remove  any  prisoner  from  the  jail  of  one  county  to  another, 
in  any  case  by  law  provided,  the  sheriff,  or  other  officer  having 
charge  of  such  prisoner,  has  authority,  and  it  is  his  duty,  to 
summon  such  guards  as  may  be  necessary  to  prevent  an 
escape. 

7208.  (4963)  (4552)  (4503)  (3803)  (255)  List  of  prisoners 
certified  by  sheriff  to  judge. — It  is  the  duty  of  the  sheriff,  on 
the  first  day  of  each  term  of  the  circuit  or  city  court  of  his 
county,  to  make  out  and  deliver  to  the  presiding  judge  a  certi- 
fied list  of  the  names  of  all  the  prisoners  confined  in  the  jail, 
and  of  the  offenses  witb  which  they  are  charged,  or  of  which 
they  have  been  convicted,  and  on  failure  to  do  so,  is  guilty 
of  a  misdemeanor. 

(Aikin'8  Digest,  p.  346,  §  13;  Clay's  Digest,  p.  497,  §  13.)  Miller's  ease. 
110  Ala.  69  (20  So.  392). 

7209.  (4964)  (4553)  (4504)  (3804)  (256)  United  States 
prisoners. — The  sheriff  or  jailer  must,  if  the  jail  of  the  county 
is  sufficient,  receive  into  his  custody  any  person  committed 
under  any  criminal  charge  or  offense  against  the  United 
States,  and  safely  keep  such  prisoner,  according  to  the  order 
or  process  of  commitment,  until  duly  discharged  by  law;  and 
he  is  liable  to  the  same  penalties  for  the  escape  of  such  pris- 
oner as  for  the  escape  of  a  prisoner  committed  under  the 
authority  of  this  state. 

(Aikin's  Digest,  p.  346,  §  15;  Clay's  Digest,  p.  498,9  15.) 

7210.  (4965)  (4554)  (4505)  (3805)  (257)  Same;  marshal 
liable  for  fees. — The  United  States  marshal  must  become  indi- 
vidually responsible  to  the  jailer  for  all  the  jail  fees  of  any 
prisoner  committed  under  the  authority  of  the  United  States, 
as  well  as  the  fifty  cents  per  month  for  the  use  of  the  jail  for 
each  prisoner,  according  to  the  provisions  of  the  resolution  of 
the  Congress  of  the  United  States,  adopted  on  the  twenty- 
second  day  of  September,  A.D.  1789. 

(Aikin's  Digest,  p.  346,  §  16;  Clay's  Digest,  p.  498,  §  16.) 

7211.  (4966)  (4555)  Sheriff  to  report  prisoners  committed 
and  discharged. — When  a  prisoner  is  committed  to  the  county 
jail,  it  is  the  duty  of  the  sheriff  of  such  county,  in  person  or 
by  deputy,  to  report  in  writing  to  the  clerk  of  the  city  or  cir- 
cuit court  of  such  county,  within  ten  days  next  succeeding  the 
commitment,  the  name  of  such  prisoner,  the  day  of  his  enter- 
ing such  jail,  and  by  what  authority,  and  upon  what  charge 
committed;  and  when  a  prisoner  is  discharged  from,  or  other- 
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wise  leaves  such  jail,  the  sheriff  shall  report  to  such  clerk,, 
within  two  days  next  succeeding^  the  name  of  such  prisoner 
and  by  what  authority  and  when  he  so  left  or  was  discharged. 

(Feb.  22,  1881,  p.  9.)  Proceedings  before  justice  of  the  peace  as  to  final 
and  preliminary  jurisdiction. — Boynton  v.  State,  77  Ala.  29;  Ezparte  Davis,. 
95  Ala.  9  (11  So.  308).  Change  of  venue,  what  records  must  show  to  confer 
jurisdiction. — Goodloe  v.  State,  60  Ala.  93. 


CROSS   REFERENCES.. 


JAIL  (Political  Code) 128-  145 

••    (Criminal    Code) , 7191-7311 


CHAPTER  239. 

JAILS,  ALMSHOUSES,  COTTON  MILLS  OR  FACTORIES,   INSPECTION 

OF.     7212-7222. 


Section. 

7212.  Office   of  inspector,   qualifica- 

tions of  officer. 

7213.  Inspectors,    appointment    and 

term  of  office. 

7214.  Salary  and   compensation   of 

inspectors. 

7215.  Duties  of  inspector.  • 

7216.  Power  of  inspector  to  obtain 

and  require  information,  and 
to  summons  and  examine 
witnesses. 

7217.  Failure  to  give  information  to 

attend  or  testify  before  in- 
spector, when  summoned; 
penalty. 


Section. 

7218.  County  commissioners,  duties 

of. 

7219.  Transfer  of  inmates  of  jails, 

•  almshouses,    etc.,   from    one 
county  to  another. 

7220.  Failure  to  obey  orders  of  in- 

spector; penalty. 

7221.  Recommendation    and    report 

of  inspector,  publication  and 
placing  before  grand  jury  of 
such  report. 

7222.  Stationery  and  office  supplies 

furnished. 


7212.  Office  of  inspector,  qualifications  of  officer. — There  is  Mar.  4, 
created  the  office  of  inspector  of  jails,  almshouses,  cotton  mills,  iWr*  p- 
or  factories;  the  officer  or  inspector  shall  be  a  practicing  phy-  HSd?1 
sician  in  good  standing,  learned  in  the  science  of  sanitation 

and  hygiene,  and  shall  reside  at  Montgomery  and  have  an 
office  in  the  capitol. 

7213.  Inspectors,  appointment  and  term  of  office. — The  in-  Ib.^,. 
spector  shall  be  appointed  by  the  governor  and  shall  hold 
office  for  a  term  of  four  years  from  the  date  of  his  appoint- 
ment, and  until  his  successor  is  appointed  and  qualified. 

7214.  Salary  and  compensation  of  inspectors.— The  salary  ib.,*2. 
of  the  inspector  shall  be  twenty-four  hundred  dollars  annu- 
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ally,  and  in  addition  to  his  salary  he  shall  be  paid  his  necessary 
traveling  expenses,  to  be  paid  as  the  salaries  of  the  state 
officers  are  paid. 

M«.4,         7215.  Duties  of  inspector. — The  following  are  the  general 

J5^*3    duties  of  the  inspector: 

^d  10.  (i)  rp0  vjg^  aj.  jgggj.  twice  a  year,  and  oftener  if  he  can, 
every  county  jail  and  almshouse  in  the  state,  and  to  aid  in 
securing  the  just,  humane,  and  economic  management  of  all 
such  institutions. 

(2)  To  aid  in  securing  the  erection  of  sanitary  buildings 
for  the  accommodation  of  the  inmates  of  such  institutions,  to 
investigate  the  management  of  all  such  institutions,  and  the 
conduct  and  efficiency  of  the  officers  or  persons  charged  with 
their  management. 

(3)  To  secure  the  best  sanitary  conditions  of  the  buildings 
and  grounds  of  all  such  institutions. 

(4)  To  make  a  detailed  report  to  the  governor  after  each 
visit  of  the  number  of  inmates  in  each  such  jail  and  alms- 
house, their  condition  as  to  health,  the  condition  in  which 
buildings  are  kept,  the  sanitary  arrangements  for  the  sanita- 
tion of  buildings  and  grounds,  the  cost  of  managing  such 
institutions  and  keeping  the  inmates,  and  whether  the  money 
appropriated  for  such  purposes  is  properly  expended  therefor, 
and  he  shall  at  the  same  time  give  a  copy  of  his  report  to  the 
court  of  county  commissioners  or  boards  of  revenue  of  the 
county  in  which  such  jails  and  almshouses  are  situated,  to- 
gether with  such  recommendation  for  the  betterment  of  the 
conditions  of  the  jails  and  almshouses  as  he  shall  append  to 
his  report  to  the  governor. 

(5)  To  visit  at  least  four  times  each  year,  and  oftener  when 
ordered  by  the  governor  so  to  do,  each  and  every  cotton  mill 
or  factory  in  this  state,  and  to  thoroughly  inspect  the  same  for 
the  purpose  of  ascertaining  their  sanitary  condition,  the  ages 
and  condition  of  the  children  employed  therein,  and  all  other 
matters  concerning  the  operation  and  condition  of  said  mills 
or  factories  as  to  which  the  laws  of  this  state  prescribe  any 
rules  or  regulations. 

(6)  To  make  reports  to  the  governor  of  the  result  of  each 
such  inspection. 

(7)  To  institute  prosecutions  against  the  owners  and  oper- 
ators of  such  mills  or  factories  for  the  violation  of  any  of 
the  rules  or  regulations  prescribed  by  iany  law  of  this  state 
relating  to  the  conditions  or  operations  of  such  mills  or  fac- 
tories or  the  employment  of  children  therein. 

ib.,  *  4.        7216.  Power  of  inspector  to  obtain  and  require  information, 
and  to  summons  and  examine  witnesses. — For  the  purpose 
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of  ascertaining  the  condition  of  such  institutions  and  their 
inmates  and  in  making  the  reports  required  to  be  made  under 
this  chapter  and  his  recommendations  for  the  improvements 
of  the  condition  of  the  institutions,  he  may  call  upon  the 
sheriff  or  other  keepers  of  the  jails  or  commissioners  courts 
or  board  of  revenue,  and  all  persons  charged  with  the  man- 
agement of  the  almshouses,  for  information  upon  all  such 
matters  as  he  is  required  to  report  upon,  and  may  also  sum- 
mon before  him  any  witness  and  may  administer  oath  to  them 
and  examine  them  touching  all  such  matters. 

7217.  Failure  to  give  information,  to  attend  or  testify  before  Mar.  4, 
inspector,  when  summoned;  penalty. — Any  sheriff  or  other £%*• 
keeper  of  jails  or  members  of  commissioners  court  or  board 

of  revenue,  or  keeper  or  manager  of  any  almshouse,  cotton 
mill,  or  factory,  or  any  person  or  persons  charged  with  the 
management  of  any  almshouse,  cotton  mill,  or  factory  who 
shall  willfully  refuse  or  fail  to  give  the  inspector  the  infor- 
mation called  for  by  him,  and  any  such  officer  or  other  person 
who,  when  summoned  by  the  inspector  to  come  before  hifti 
and  testify  concerning  any  matter  upon  which  the  inspector 
is  required  to  report,  shall  willfully  refuse  or  fail  to  attend 
and  testify,  shall  be  deemed  guilty  of  ai  misdemeanor,  and, 
npon  conviction,  shall  be  fined  not  less  than  twenty-five  nor 
more  than  one  hundred  dollars. 

7218.  County  commissioners,  duties  of. — Whenever  suchib.,*6. 
inspector  shall  make  written  report  to  the  court  of  county 
commissiQners  or  board  of  revenue,  that  certain  conditions 

in  jails  or  almshouses  should  be  remedied,  they  shall  have 
the  matter  attended  to  within  thirty  days,  and  shall  make 
written  report  to  the  inspector  that  such  orders  have  been 
carried  out. 

7219.  Transfer  of  inmates  of  jails,  almshouses,  etc.,  from  1U 
one  county  to  another. — In  event  such  instructions  prescribed 
in  the  preceding  section  are  not  carried  out,  the  said  inspector 
shall  order  all  persons  confined  in  such  jails  or  almshouses 
transferred  to  the  jails  and  almshouses  of  some  other  county, 
and  such  removal  shall  be  made  by  the  sheriff  of  the  county 
from  which  they  are  ordered  to  be  removed,  the  expense  of 
the  removal  of  the  prisoners  and  the  poor,  and  of  the  mainte- 
nance of  removed  paupers  to  be  borne  by  the  county  from 
which  such  parties  are  removed.  Upon  the  restoration  of  any 
jail  or  almshouse  to  a  proper  sanitary  condition,  the  inspector 
shall  be  notified  in  writing  by  the  presiding  officer  of  the  court 
of  comity  commissioners  or  board  of  revenue,  whereupon  the 
said  inspector  shall  issue  a  written  order  for  the  return  of 
said  inmates,  and  they  shall  be  returned  at  the  expense  of  the 
county  from  which  they  have  been  removed. 
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Mar.  4,         7220.  Failure  to  obey  orders  of  inspector;  penalty.— If  any 

l^\v>:     sheriff  or  commissioners J  court  or  board  of  revenue  willfully 

2T7,  $  7.  " 

fail  or  refuse  without  good  excuse  to  obey  such  orders,  such 
sheriff  or  the  members  of  the  commissioners J  court  or  board 
of  revenue  shall  be  fined  not  less  than  twenty-five  nor  more 
than  five  hundred  dollars  for  each  and  every  offense. 
ib.,  $8.  7221.  Recommendation  and  report  of  inspector,  publication 
and  placing  before  grand  jury  of  such  report. — The  courts  of 
county  commissioners  and  board  of  revenue  shall  cause  the 
reports  and  recommendations  of  the  inspector  upon  the  jails 
and  almshouses  in  their  respective  counties  to  be  published 
not  later  than  thirty  days  after  the  receipt  of  a  copy  of  such 
reports  and  recommendations  in  some  newspaper  published 
in  said  counties,  and  the  probate  judge  shall  lay  such  report 
and  recommendations  before  the  grand  juries  in  their  re- 
spective counties  at  the  next  meeting  of  such  grand  juries 
after  a  receipt  of  a  copy  of  such  reports.  The  cost  of  the 
publication  of  such  report  shall  be  paid  out  of  the  general 
fund  of  the  county  in  which  it  is  published  upon  the  order  of 
the  court  of  county  commissioners  or  board  of  revenue  of  such 
counties. 
Aug.  is,  7222.  Stationery  and  office  supplies  furnished.— All  sta- 
mu  ti°nery>  furniture,  and  other  office  supplies  shall  be  furnished 
to  the  office  of  the  inspector,  as  such  supplies  are  now  fur- 
nished to  other  officers  in  the  capitol. 
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JAILS,  ALMSHOUSES,  COTTON  MILLS,  OB  FACTORIES;   INSPEC- 
TION OP  (Criminal  Code) 7212-7222 

JAILS  AND  JATLEBS  (Political  Code) 134-  144 

JENNT-LIND  TABLE  (Political  Code) 2361 

JETSAM  AND  FLOTSAM  (Civil  Code) 5844-585T 


JOHNSON  GRASS  SEED,  SALE  OF  IN  OATS.  7Q1 


CHAPTER  240. 

JOHNSON  GRASS  SEED,  SALE  OF  IN  OATS.    7223. 

7223.  (5566)  Selling  oats  mixed  with  seed  of  Johnson  grass. 
—Any  person  who  knowingly  sells  oats  or  seed  for  seed  pur- 
poses which  are  mixed  with  the  seed  of  Johnson  grass,  or 
sorghum  halepense,  or  Means  grass,  without  making  known 
to  the  purchaser  the  fact  of  such  mixture,  must,  on  conviction, 
be  fined  not  less  than  ten  nor  more  than  one  hundred  dollars. 

(Dec.  14,  1894,  p.  160.) 

CROSS   REFERENCES. 


JOHNSON  GRASS  SEED;  SALE  OF  IN  OATS  (Criminal  Code) 7223 

JOINDER   OF  ACTIONS    (Civil  Code) 5328,  5329,  4738,  4787 

JOINT   TENANCY    (Civil  Code) 5203-5231 

JUDGE-ADVOCATE  (Political  Code) 930,  934,.  .979 

JUDGE-ADVOCATE  GENERAL  (Political  Code) 930,    931 

JUDGES,  COMPETENCY  OF  (Civil  Code) 4626-4628 

JUDGES,  CIRCUIT  (Civil  Code) 3255-3268 

JUDGE  OF  CITY  COURT  (Political  Code) 336 

(Civil   Code) 3296 

JUDGE  OF  COUNTY  COURT  (Political  Code) 1535-1548 

(Criminal    Code) 6696-6732 

JUDGE  OF  PROBATE  (Political  Code) 1535-1548,  541  et  seq. 

(Civil  Code) 5410-5442 

JUDGES  (Civil  Code) 3066-3069,  3267,  3268,  5953,  5439,  5440 

JUDGES,   SUPREME  (Civil  Code) 504&-5967 

JUDGMENT  AND  SENTENCE  IN  CRIMINAL  CASES  (Criminal  Code) 

7316,  7620-7654 

JUDGMENT,  ARRESTED  (Criminal  Code) 7159,  7160 

JUDGMENTS  AND  DECREES  (Civil  Code) 2819-2822,  4139  et  seq. 

4077  et  seq. 

JUDGMENTS   AND    EXECUTIONS  (Civil  Code) 4077-4159 

JUDGMENTS,  RECORDING  AND  REGISTRATION  (Civil  Code).  .4156-4159 

JUDGMENTS,  SUMMARY  (Civil  Code) 5899-5947 

JUDICIAL  CIRCUITS  (Civil  Code) 3229-3278 

JUDICIAL  DEPARTMENT  (Civil  Code) 3229-3278,  3042-3085,  5948-6005 

JUDICIAL   POWER  OF  COURTS  AND  JUDGES  (Civil  Code). ..  .4629-4632 
JURISDICTION  (Political  Code) 2427,  2428 

(Civil  Code) 3052,  3255,  3296,  3312 

(Criminal  Code)   6692,  6694,  6695,  6700,  6733 

JURISDICTION   OF  CRIMINAL  CASES  (Criminal  Code) 6692-6745 
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JURISDICTION  OF  PERSONS  AND  OFFENSES. 


CHAPTER  241. 

JURISDICTION  OF  PERSONS  AND  OFFENSES.     7224-7232. 


Suction. 

7224.  All  persons  amenable  except 
for  offenses  exclusively  cog- 
nizable in  United  States 
courts. 

7226.  Generally,  in  county  where 
committed. 

7226.  Offenses    commenced    else- 

where,     but      consummated 
here. 

7227.  Offense  commenced  here,  but 

consummated  elsewhere. 


Section. 

7228.  Offense    committed   partly  in 

different  counties. 

7229.  Offense  committed  on  or  near 

county  boundary. 

7230.  Forcible    marriage,    decoying 

child,  kidnapping,  etc 

7231.  Bringing  stolen  property  into 

this  state. 

7232.  Carrying  stolen  property  into 

another  county. 


7224.  (4967)  (3703)  (4631)  (3940)  (392)  All  persons 
amenable,  except  for  offenses  exclusively  cognizable  in  United 
States  courts. — Every  person,  whether  an  inhabitant  of  this 
state,  or  of  any  other  state  or  country,  is  liable  to  punishment 
by  the  laws  of  this  state  for  an  offense  committed  therein, 
except  when  it  is  by  law  exclusively  cognizable  in  the  United 
States  courts. 

7225.  (4968)  (3716)  (4632)  (3941)  (393)  Generally  in 
county  where  committed. — The  local  jurisdiction  of  all  public 
offenses,  unless  it  is  otherwise  provided  by  law,  is  in  the 
county  in  which  the  offense  was  committed. 

7226.  (4969)  (3717)  (4633)  (3942)  (394)  Offenses  com- 
menced elsewhere,  but  consummated  here. — When  the  com- 
mission of  an  offense,  commenced  elsewhere,  is  consummated 
within  the  boundaries  of  this  state,  the  offender  is  liable  to 
punishment  here,  although  he  was  out  of  the  state  at  the 
commission  of  the  offense  charged,  if  he  consummated  it  in 
this  state  through  the  intervention  of  an  innocent  or  guilt}* 
agent,  or  by  any  other  means  proceeding  directly  from  him- 
self; and  the  jurisdiction  in  such  case,  unless  otherwise  pro- 
vided by  law,  is  in  the  county  in  which  the  offense  was  con- 
summated. 

Crow  'a  case,  18  Ala.  545. 

7227.  (4970)  (3718)  (4634)  (3943)  (395)  Offense  com- 
menced  here,  but  consummated  elsewhere. — When  the  com- 
mission of  an  offense,  commenced  here,  is  consummated  with- 
out the  boundaries  of  this  state,  the  offender  is  liable  to  pun- 
ishment therefor;  and  the  jurisdiction  in  such  case,  unless 
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otherwise  provided  by  law,  is  in  the  county  in  which  the 
offense  was  commenced. 

Prosecution  for  homicide  may  be  maintained  here,  in  the  county  where  the 
fatal  blow  was  struck,  although  the  death,  ensuing  within  a  year  and  a  day, 
occurred  in  another  state. — Green's  case,  68  Ala.  40. 

7228.  (4971)  (3719)  (4635)  (3944)  (396)  Offense  com- 
mitted partly  in  different  counties.— When  an  offense  is  com- 
mitted partly  in  one  county  and  partly  in  another,  or  the  acts, 
or  effects  thereof,  constituting,  or  requisite  to  the  consum- 
mation of  the  offense,  occur  in  two  or  more  counties,  the 
jurisdiction  is  in  either  county. 

Enticing  away  laborer,  where  master  lives  in  one  county  and  servant  in  an- 
other.— Prestwood's  case,  87  Ala.  14/7  (6  So.  392).  Does  not  apply  to  county 
in  which  parties  agree  to  live  in  adultery,  when  committed  in  another. — Brown 's 
case,  108  Ala.  18  (18  So.  811). 

7229.  (4972)  (372Q)  (4636)  (3945)  (397)  Offense  committed 
<m  or  near  county  boundary. — When  an  offense  is  committed 
on  the  boundary  of  two  or  more  counties,  or  within  a  quarter 
of  a  mile  thereof,  or  when  it  is  committed  so  near  the  boundary 
of  two  counties  as  to  render  it  doubtful  in  which  the  offense 
was  committed,  the  jurisdiction  is  in  either  county. 

(Feb.  8, 1877,  p.  106.)  Are  criminal  cases  subject  to  the  rule  of  civil 
eases  as  to  the  court  first  acquiring  jurisdiction,  where  the  jurisdiction  is 
concurrent,  quere?  Taylor  v.  State,  131  Ala.  36  (31  So.  371);  Moore  v.  State, 
71  Ala.  307;  Humphrey  v.  State,  125  Ala.  110  (27  So.  967).  Where  the  act 
charged  is  a  crime  under  the  law  in  both  counties;  and  occurs  within  a  quarter 
of  a  mile  of  the  boundary  line,  both  counties  have  jurisdiction  and  prosecution 
may  be  had  in  either  county.— Taylor  v.  State,  131  Ala.  36  (31  So.  371).  If 
there  ever  was  a  doubt  about  the  constitutionality  of  this  statute,  it  is  now 
settled^- Taylor  v.  State,  131  Ala.  36  (31  So.  371).  Where  statutes  in  adjoin- 
ing counties  as  to  given  offenses  differ  as  to  definitions  and  punishments. — 
McKay  v.  State,  110  Ala.  19  (20  So.  455).  Confined  to  offenses  common  to 
each  of  ihe  adjoining  counties  in  all  their  ingredients  and  penalties. — McKay  'a 
case,  110  Ala.  19  (20  So.  455).  Does  not  limit  jurisdiction  over  navigable 
ttreams  between  counties,  conferred  by  §128  (1400). — Jackson's  case,  90 
Ala.  590  (8  So.  862);  Dickey's  case,  68  Ala.  508. 

7230.  (4973)  (3721)  (4637)  (3946)  (398)  Forcible  marriage, 
decoying  child,  kidnapping,  etc. — For  the  offenses  specified 
in  sections  6210  (4301),  6211  (4302),  6212  (4303),  and  6213 
(4304)  of  this  Code,  the  jurisdiction  is  in  the  county  in  which 
the  offense  was  committed,  or  in  any  other  county  into  or 
through  which,  in  the  commission  of  the  offense,  the  person 
upon  whom  it  was  committed  may  have  been  carried. 

7231.  (4974)  (3722)  (4638)  (3947)  (399)  Bringing  stolen 
property  into  this  state. — When  property  is  stolen  elsewhere 
and  brought  into  this  state,  the  jurisdiction  is  in  any  county 
into  which  the  property  is  brought. 

7232.  (4975)  (3723)  (4639)  (3948)  (400)  Carrying  stolen 
Property  into  another  county. — When  property  is  stolen  in  one 
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county  and  carried  into  another,  the  jurisdiction  is  in  either 
county. 

Goods  stolen  in  one  county  and  carried  into  another,  defendant  may  be 
prosecuted  in  either  county;  statute  is  a  mere  affirmation  of  the  common-Uw 
role*— Bryant  v.  State,  116  Ala.  445  (23  So.  40);  Smith  v.  State,  55  Ala.  59; 
Thomas  v.  State,  114  Ala.  31  (21  So.  784);  Aaron's  case,  39  Ala.  684;  Whim- 
ant's  case,  71  Ala.  383.  The  statute  only  an  affirmation,  not  an  enlargement 
of  the  common  law. — Smith 's  case,  55  Ala.  59;  Crow's  case,  18  Ala.  545.  Hence, 
statutory  offense  of  stealing  from  a  store  or  dwelling  cannot  be  prosecuted  in 
county  where  goods  carried,  though  offense  may  be  there  prosecuted  ai  a 
simple  larceny.— Smith's  case,  55  Ala.  59;  Kidd's  case,  83  Ala.  58  (3  So.  442). 
To  authorize  conviction  in  county  where  goods  carried,  thief  must  have  had 
control  of  property  in  such  county.— Lucas's  case,  62  Ala.  26;  Whizenant'i 
case,  supra. 
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ARTICLE  1. 

The  Jury  Commission;   How   Constituted  and  Paid.     7233-7238. 


Section. 

7233.  Members  of  court  of  county 

commissioners  or  board  of 
revenue  constituted  jury 
commission. 

7234.  Special  oath  to  be  taken  by 

commissioners. 


Section. 

7235.  Place  of  meeting;  sessions  to 

be  secret. 

7236.  Quorum. 

7237.  President     elected     at     each 

meeting. 

7238.  Compensation;  how  paid. 


7233.    (4976)   Members  of  court  of  county  commissioners 
or  board  of  revenue  constituted  jury  commission. — The  county 
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commissioners  of  each  county,  or  members  of  the  board  of 
revenue  in  such  counties  as  have  such  boards,  not  including 
the  judge  of  probate,  are  constituted  a  board  of  jury  commis- 
sioners for  the  selection  and  drawing  of  grand  and  petit  juries. 

(Aikin's  Digest,  pp.  295-299;  Clay's  Digest,  pp.  450-460;  Feb.  28, 1887,  p. 
151,  §  1.)  This  article  is  a  public  law  of  a  general  and  permanent  nature  and 
is  not  within  the  saving  clause  of  5  10  (10)  of  the  Code. — Baker  v.  State, 
122  Ala.  1  (26  So.  194).  This  article  is  applicable  to  the  counties  which  were 
originally  excluded  from  its  operation  when  originally  enacted;  the  codifica- 
tion made  it  a  general  law. — Mitchell  v.  State,  129  Ala.  23  (30  So.  348) ;  Baker 
v.  State,  122  Ala.  1  (26  So.  194). 

7234.  (4977)  Special  oath  to  be  taken  by  commissioners.— 
Such  commissioners  shall,  in  addition  to  their  official  oath 
as  members  of  the  court  of  county  commissioners  or  board 
of  revenue,  take  an  oath  faithfully  to  discharge  the  duties 
required  of  them  by  law  as  jury  commissioners,  to  keep  secret 
the  counsel  of  themselves  and  their  associates  and  not  to  dis- 
close the  name  of  any  juror  drawn  until  the  venire  shall  have 
been  issued  for  such  juror;  which  oath  shall  be  in  writing  and 
subscribed  by  them  respectively  as  a  part  of  their  official  oath. 

(Feb.  28, 1887,  p.  151,  $  1.)  In  the  absence  of  proof,  it  will  be  presumed 
that  the  commissioners  took  the  oath  required. — Linnehan  v.  State,  116  Ala. 
471  (22  So.  662).    See  ft  7572  (5269). 

7235.  (4978)  Place  of  meeting;  sessions  to  be  secret. — Such 
commissioners  shall  hold  their  meetings  at  the  courthouse  or 
other  place  provided  by  law  for  the  sitting  of  the  court  of 
county  commissioners  or  board  of  revenue;  and  when  sitting 
for  the  transaction  of  business  no  other  person  than  the  com- 
missioners must  be  present. 

(Feb.  28, 1887,  p.  151,8  2.) 

7236.  (4979)  Quorum. — A  majority  of  such  commissioners 
shall  constitute  a  quorum. 

(Feb.  28, 1887,  p.  151,  §  7.) 

7237.  (4980)  President  elected  at  each  meeting.— Such  com- 
missioners shall,  at  each  meeting,  select  one  of  their  number 
president  of  the  board  to  preside  at  such  meeting,  and  he  shall 
continue  in  such  office  until  the  next  meeting  of  the  board. 

7238.  (4981)  Compensation;  how  paid.— Each  jury  com- 
missioner while  engaged  in  the  discharge  of  his  duties  as  such 
shall  receive,  as  compensation  for  his  services,  the  same  pay 
as  a  county  commissioner  or  member  of  the  board  of  revenue, 
which  shall  be  paid  by  the  county  treasurer  on  the  certified 
statement  of  the  president  of  the  board  showing  the  amount 
due  such  commissioner. 

(Feb.  28, 1887,  p.  151,|  1.) 
45-AO-VOL.  Ill 


706 


JURORS  AND  JURIES 
Qualification,  Selection  and  Exemption  of  Jurors. 


AETICLE  2. 

Qualification,  Selection  and  Exemption  of  Jurors.    7235K7247. 


Section. 

7239.  List  of  competent  and  quali- 

fied persons  selected  from 
county;  certified  copy  depos- 
ited with  judge  of  probate. 

7240.  Name,  residence,  and  occupa- 

tion written  on  separate 
slips,  folded  and  put  in  a 
box. 

7241.  Commissioners    must    not    se- 

lect persons  exempt  or  in- 
competent. 

7242.  When  new  lists  made  and  box 

refilled. 


Section. 

7243.  Jury  box  refilled  when,  illegal 

or  irregular. 

7244.  Notice    to    commissioners  to 

assemble. 

7245.  Persons    exempt    from    jury 

duty. 

7246.  Exemptions  on  account  of  age 

made  known  by  affidavit. 

7247.  Incompetency    of    jurors    to 

serve  more  than  one  week 
in  each  year;  exceptions. 


7239.  (4982)  List  of  competent  and  qualified  persons  se- 
lected from  county;  certified  copy  deposited  with  judge  of 
probate. — The  commissioners  must,  as  often  as  may  be  neces- 
sary in  order  to  carry  out  the  purposes  of  this  chapter,  select 
from  the  male  residents  of  the  county,  over  twenty-one  and 
under  sixty  years  of  age,  the  names  of  all  such  persons  as  are 
not  exempt  from  jury  duty,  as  in  their  opinion  are  fit  and 
competent  to  discharge  the  duties  of  grand  and  petit  jurors 
with  honesty,  impartiality,  and  intelligence,  and  are  esteemed 
in  the  community  for  their  integrity,  good  character,  and 
sound  judgment;  the  commissioners  shall  prepare  a  list  of 
names  so  selected,  stating  thereon  the  place  of  residence  and 
occupation  of  each  person,  if  known  to  them,  and  shall  file 
a  certified  copy  of  such  list,  in  a  sealed  envelope,  in  the  office 
of  the  judge  of  probate  within  five  days  after  making  such 
selection;  and  the  judge  of  probate  shall  keep  such  list  securely 
and  not  allow  the  seal  of  the  envelope  to  be  broken,  or  such 
list  to  be  inspected  by  any  one,  save  the  jury  commissioners, 
unless  under  an  order  of  the  judge  of  the  circuit,  city,  or 
criminal  court  of  the  county. 

(See  Toulmin's  Digest, p.  495;  Aikin's  Digest, p.  296,  §  4;  Clay's  Digest, p. 
450,  S  §  2-4;  Feb.  28,  1887,  p.  151,  $  3;  Feb.  28,  1889,  p.  77,  §  1.)  Until  codified, 
this  chapter  and  article  did  not  apply  to  the  counties  expressly  exempt  from 
its  operation  in  the  original  statute,  but  since  its  codification  it  does. — Oilmore 
v.  State,  126  Ala.  20  (28  So.  595).  How  this  chapter  applies  to  criminal  cases 
in  city  court  of  Talladega.— Ragland  v.  State,  125  Ala.  12  (27  So.  983).  No 
provision  is  made  for  summoning  special  venire  where  jury  box  is  exhausted 
before  entering  upon  the  drawing  of  the  special  venire. — Sample  v.  State, 
138  Ala.  259  (36  So.  367).  Court  no  power7  to  fill  jury  box. — lb.  Immaterial 
that  commission  acted  under  invalid  order  of  court. — West  v.  State,  118  Ala. 
100  (24  So.  48).  Signing  list  as  county  commissioners  and  not  as  jury  com- 
missioners does  not  vitiate  return. — Linnehan  v.  State,  116  Ala.  471  (22  So, 
662).  Jury  box  must  be  exhausted  before  commissioners  have  any  power  or 
authority  to  fill  another  box. — Steele  v.  State,  111  Ala.  32  (20  So.  648).    The 
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policy  of  the  law  is  that  grand  and  petit  jurors  should  be  a  selected  class, 
not  an  indifferently  summoned  number  from  the  whole  body  of  electors;  this 
discretion  the  statute  confides  to  the  officers  of  the  county  to  be  exercised 
according  to  their  opinion  or  judgment. — Green  v.  State,  73  Ala.  26.  Our 
statutes  on  the  organization  of  grand  juries  do  not  violate  the  fourteenth 
amendment  to  the  federal  constitution  as  a  discrimination  against  negroes; 
if  they  are  denied  a  right  or  a  privilege,  it  is  done  by  the  officers  in  executing 
the  law  and  not  by  the  law  itself. — Green  v.  State,  73  Ala.  26.  What  a  mere 
immaterial  irregularity. — Cross's  case,  63  Ala.  40.  A  man  must  be  a  citizen, 
not  a  foreigner  or  alien. — Tudson  v.  Eslava,  Minor,  2;' Primrose's  case,  3  Ala. 
546;  Boyington's  case,  2  Port,  100.  Citizen  must  not  be  left  off  jury  because 
of  race  or  color. — Green's  case,  73  Ala.  26. 

7240.  (4983)  Name,  residence,  and  occupation  written  on 
separate  slips,  folded  and  put  in  a  box. — When  such  list  is 
completed  the  commissioners  must  write  the  name  of  each 
person  therein  contained,  with  his  place  of  residence  and 
occupation,  if  shown  by  the  list,  on  a  separate  piece  of  paper, 
and  must  fold  or  roll  up  such  pieces  of  paper  as  near  as  may 
be  in  the  same  manner,  so  that  the  name  may  not  be  visible, 
and  deposit  the  same  in  a  box,  which  must  be  secured  by  suffi- 
cient lock  and  seal. 

(Feb.  28, 1887,  p.  151,  §  4.) 

7241.  (4984)  Commissioners  must  not  select  persons  ex- 
empt or  incompetent. — The  commissioners  must,  as  far  as 
possible,  guard  against  selecting  any  person  exempt  by  law 
from  jury  duty,  or  who  is  incompetent,  or  who  is  an  habitual 
drunkard,  or  who  is  afflicted  with  a  permanent  disease,  or 
who,  from  any  other  cause,  is  not  a  fit  and  proper  person  to 
serve  as  a  juror. 

(Feb.  28, 1887,  p.  151,  §  16.) 

7242.  (4985)  When  new  lists  made  and  box  refilled.— When- 
ever the  names  in  the  box  are  exhausted  or  so  far  depleted 
that  they  will  probably  be  exhausted  at  the  next  drawing  of 
jurors,  the  commissioners  must  proceed  to  make  and  certify 
a  new  list  and  deposit  the  names  in  the  box,  in  all  respects  as 
provided  in  this  article;  and  if  at  any  time  when  the  com- 
missioners meet  to  draw  juries  the  names  in  the  box  shall  be 
exhausted,  they  may  suspend  the  drawing  and  provide  the 
necessary  list  of  names  and  place  the  same  in  the  box  and 
proceed  to  complete  the  drawing. 

(Feb.  28, 1887,  p.  151,  §  12.)  Jury  box  must  be  exhausted  before  commis 
©oners  have  any  power  or  authority  to  fill  another  box. — Steele  v.  State,  111 
Ala.  32  (20  So.  648). 

7243.  Jury  box  refilled  when  illegal  or  irregular.-^-When-  Feb.*. 
ever  in  the  opinion  of  the  presiding  judge  of  the  circuit,  city,  JJJ^  *• 
or  criminal  court  in  any  county  the  jury  of  such  county  has 

for  any  reason  become  illegal  or  irregular,  he  may  enter  an 


(r.&o.) 
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order  on  the  minutes  of  the  court  in  term  time,  declaring  the 
jury  box  of  the  county  illegal  and  irregular  and  requiring  the 
jury  commissioners  of  the  county  to  assemble  on  a  day  and 
place,  to  be  named  in  the  order,  to  destroy  the  names  which 
may  be  in  the  box,  and  refill  the  box  in  the  manner  required 
by  law  applicable  to  filling  jury  boxes  in  the  respective  coun- 
ties. The  commissioners,  in  the  performance  of  their  duties 
under  the  order,  must  proceed  in  all  things  according  to  the 
provisions  of  the  jury  law  applicable  to  the  respective  coun- 
ties for  which  the  box  is  to  be  refilled. 
ret>.v,  7244.  Notice  to  commissioners  to  assemble.— When  said 
«8^p,  order  is  made  the  clerk  of  the  court  shall  issue  a  writ  to  the 
sheriff  commanding  him  to  notify  the  jury  commissioners  of 
the  county  of  the  order  made  by  the  presiding  judge  and 
commanding  them  to  assemble  at  once  and  refill  the  jury  box. 
The  box,  when  refilled  under  the  order,  shall  be  the  legal  jury 
box  of  the  county. 
^■j*.  7245.  (4986)  (4301)  (4734)  (4064)  (514)  Persons  exempt 
ism,  p.'  from  jury  duty. — The  following  persons  are  exempt  from  jury 
IflVx  duty,  unless  by  their  own  consent:  Judges  of  the  several 
courts;  attorneys  at  law  during  the  time  they  practice  their 
profession;  officers  of  the  United  States;  officers  of  the  execu- 
tive department  of  the  state  government;  sheriffs  and  their 
deputies;  clerks  of  the  courts  and  county  commissioners;  reg- 
ularly licensed  and  practicing  physicians  or  pharmacists; 
teachers  while  actually  engaged  in  teaching;  officers  and  regu- 
larly licensed  engineers  of  any  boat  plying  the  waters  of  this 
state;  train  despatchers,  railroad  station  agents,  and  telegraph 
operators,  when  actually  in  sole  charge  of  an  office. 

(Clay's  Digest,  p.  451,  §  5;  Feb.  7, 1879,  p.  117,  §  44;  Mar.  1,1881,  p.  114,1 
30;  Feb.  26, 1887,  p.  67;  Feb.  10, 1891,  p.  715;  Mar.  6, 1876,  p.  164;  Feb.  25, 
1871,  p.  54;  Feb.  18, 1867,  p.  582;  Nov.  11, 1861,  p.  180.)  That  persons  draws 
as  jurors  were  exempt  or  that  they  were  absent  from  the  state,  that  they  were 
over  the  age  of  seventy,  or  that  they  had  served  during  the  preceding  week, 
no  ground  for  quashing  the  venire. — Arp  v.  State,  97  Ala.  5  (12  So.  301).  Ex- 
emption from  jury  service  subject  to  legislative  regulation  or  repeal — Dun- 
lap '8  case,  76  Ala.  460.  Exemption  (in  this  case  of  over-age)  is  a  personal 
privilege,  which  juror  may  waive,  and  not  a  disqualification. — Spigener's  case, 
62  Ala.  383;  Williams's  case,  67  Ala.  183.  Coroner  is  competent  juror,  though 
may  claim  privilege  not  to  serve. — Jackson's  case,  74  Ala.  26.  Court  not 
authorized  to  discharge  person  regularly  summoned  on  his  simple  statement 
that  he  "is  a  fireman,"  without  other  proof  of  his  right  to  claim  benefit  of 
statutory  exemption  of  " members  of  incorporated  fire  companies." — Phillips's 
case,  68  Ala.  469.  Party  claiming  exemption  must  prove  it. — lb.  The  claim 
of  exemption  is  addressed  to  the  court,  and  may  be  shown  on  voir  dire  of 
juror. — King's  case,  90  Ala.  612  (8  So.  856).  Member  of  state  troops  exempt.— 
lb.;  Simon's  case,  108  Ala.  27  (18  So.  731). 

7246.  (4987)  (4302)  (4735)  Exemptions  on  account  of  age 
made  known  by  affidavit. — Any  person  selected  as  a  grand 
or  petit  juror  who  is  exempt  on  account  of  age,  may  make 
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known  his  exemption  by  affidavit,  setting  forth  the  facts  con- 
stituting such  exemption,  which  he  may  forward  to  the  sheriff, 
who  shall  file  it  in  the  court. 

(Jan.  30, 1871,  p.  43.) 

7247.  (4988)  (4303)  (4741)  Incompetency  of  jurors  to  serve 
more  than  one  week  in  each  year;  exceptions. — No  person  shall 
be  competent  to  serve  on  a  petit  jury  in  any  county  in  this 
state  for  more  than  one  week  in  any  year,  unless  actually 
engaged  in  the  trial  of  a  case  submitted  to  them  before  the 
expiration  of  their  week  of  service,  in  which  case  it  shall  be 
lawful  for  them  to  continue  its  consideration  until  they  render 
a  verdict  or  are  discharged  by  the  court;  but  in  those  counties 
in  which  there  is  a  city  court,  persons  may  serve  one  week 
in  each  year  in  the  city  court,  in  addition  to  the  week  in  the 
circuit  court;  nor  shall  any  person  serve  as  a  grand  juror  for 
more  than  one  term  consecutively  in  any  county  in  this  state 
during  any  one  year,  whether  in  the  city,  circuit,  or  criminal 
court  of  such  county;  and  it  is  hereby  made  the  duty  of  the 
court  to  see,  before  any  person  is  sworn  as  a  juror,  that  he 
is  not  incompetent  under  the  provisions  of  this  section;  but 
this  section  shall  not  apply  to  such  persons  as  may  be  specially 
summoned  to  serve  as  jurors  in  a  capital  case,  or  to  jurors 
summoned  to  attend  the  coroner  on  his  inquest,  but  shall  be 
held  to  apply  to  all  talesmen  in  civil  and  criminal  cases,  as 
well  as  to  the  regular  panel  of  jurors,  and  to  all  juries  which 
may  be  summoned  to  pass  upon  issues  of  fact  in  proceedings 
in  the  courts  of  probate  and  courts  of  chancery. 

(Mar.  15, 1875,  p.  186,  §  §  1  and  2;  amended  Jan.  10, 1877,  p.  141.)  Service 
rendered  as  a  juror  within  twelve  months  does  not  disqualify. — Harrison  v. 
State,  144  Ala.  20  (40  So.  568).  Excusing  jurors  not  ground  for  quashing 
venire. — White  v.  State,  133  Ala.  122  (32  So.  139).  It  is  no  ground  for  quash- 
ing venire  that  some  of  the  jurors  have  served  on  juries  within  twelve  months. — 
Jones's  case,  104  Ala.  30  (16  So.  135);  Arp's  case,  97  Ala.  5  (12  So.  301). 
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AKTICLE  3. 

DBA  WING    AND    SUMMONING    J  U  BOBS    IN    GENERAL.      7248-725*1 


Section. 

7248.  Jurors     drawn     for     ensuing 

year;  slips  destroyed. 

7249.  Sealed     lists    deposited    with 

clerk. 

7250.  Copy  of  each  list  to  be  depos- 

ited in  the  jury  box. 

7251.  Box    locked    and    sealed    and 

deposited  with  judge  of  pro- 
bate; key  with  county  treas- 
urer. 


Section. 

7252.  Venire    for    grand    and    petit 

jurors  issued  by  clerk. 

7253.  Executed  and  returned;  when 

and  how. 

7254.  Sheriff  negligently  failing  to 

summon  juror  guilty  of  con- 
tempt; punishment. 

7255.  Substitutes  prohibited. 

7256.  What      provisions      directory 

merely. 


7248.  (4989)  Jurors  drawn  for  ensuing  year;  slips  destroyed 
—On  the  next  day  after  the  adjournment  of  the  last  regular 


710  JUBOBS  AND  JUBIES. 

Drawing  and  Summoning  Jurors  in  General. 

term  of  the  court  of  county  commissioners  or  session  of  the 
board  of  revenue  held  in  each  year,  or  as  soon  thereafter  as 
practicable,  the  commissioners  must  proceed  to  draw  from  the 
jury  box  a  grand  jury  for  each  regular  term  of  any  court  to  be 
held  during  the  next  ensuing  year  in  the  county  for  which 
a  grand  jury  is  required  by  law,  not  less  than  fifteen  nor  more 
than  twenty-one  persons  for  each  grand  jury,  to  be  composed 
of  persons  duly  qualified  to  serve  as  grand  jurors;  and  next, 
the  names  of  the  requisite  number  of  persons  to  serve  as  petit 
jurors  for  each  of  such  courts,  allowing  not  more  than  thirty- 
six  nor  less  than  thirty  persons  for  each  week  of  the  term 
prescribed  by  law,  or,  if  the  term  is  unlimited,  for  each  week 
during  which,  in  the  opinion  of  the  clerk  of  the  court,  a  jury 
will  be  required;  and  the  juries  for  each  week  shall  be  drawn 
separately  and  successively,  and  every  piece  of  paper,  on 
which  is  written  the  name  of  the  person  so  drawn,  must  be 
destroyed. 

First  act  of  Dec.  7, 1811.—- Toulmin  's  Digest,  p.  496.  (Aikin's  Digest,  p. 
298;  Feb.  28, 1887,  p.  151,  $  4.)  While  it  is  the  intention  to  nave  the  residence 
and  occupation  of  jurors  set  out  on  the  list,  it  is  not  mandatory,  but  it  is  well 
for  it  to  be  observed  if  practicable. — Cook  v.  State,  134  Ala.  137  (32  So.  696). 
The  provisions  for  drawing  petit  juries  by  the  jury  commission  are  not  direc- 
tory but  mandatory,  and  if  the  juries  drawn  are  illegal,  they  should  be 
quashed  upon  proper  motion. — Tohnson  v.  State,  102  Ala.  1  (16  So.  99);  8teele 
v.  State,  111  Ala.  32  (20  So.  648);  Wells  v.  State,  94  Ala.  1  (10  So.  656).  The 
rule  is  different  as  to  the  drawing  and  empaneling  of  grand  juries.  8ee  Lin 
nehan  v.  State,  113  Ala.  70  (21  So.  497).  (This  rule" was  changed  by  the  addi 
tion  of  last  clause  to  §  4997  of  the  Code  of  1896.) 

7249.  (4990)  Sealed  lists  deposited  with  clerk.— The?  com- 
missioners shall  prepare  a  list  of  the  names  of  the  persons 
drawn  as  grand  jurors,  and  a  list  of  the  persons  drawn  as 
petit  jurors  for  each  week  of  each  term  separately,  and  envel- 
ope and  seal  the  same  with  an  indorsement  on  the  outside 
of  the  package  showing  the  contents  thereof,  and  deliver  the 
same  to  the  clerk  of  such  court,  who  shall  retain  such  package 
in  his  possession,  without  breaking  the  seal  or  opening  the 
same,  until  thirty  days  before  the  term  of  the  court  for  which 
such  jurors  are  drawn. 

(Feb.  28, 1887,  p.  151,  f  5.) 

7250.  (4991)  Copy  of  each  list  to  be  deposited  in  the  jury 
box. — When  the  drawing  has  been  completed  and  the  lists  of 
grand  and  petit  jurors  made  out  as  provided  in  the  preceding 
section,  the  commissioners  must  make  a  copy  of  each  of  such 
lists  and  deposit  such  copies  in  the  box  from  which  the  names 
are  drawn. 

(Feb.  28, 1887,  p.  151,  §  6;  Feb.  28, 1889,  p.  77,  5  4.) 

7251.  (4992)  Box  locked  and  sealed  and  deposited  with 
judge  of  probate;  key  with  county  treasurer. — When  the 
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copies  of  the  lists  have  been  deposited  in  the  jury  box  as 
provided  in  the  preceding  section,  such  box  must  be  securely 
locked  and  sealed  and  deposited  in  the  office  of  the  judge  of 
probate,  and  the  president  of  the  board  shall  deposit  the  key 
to  such  box  with  the  county  treasurer,  who  shall  keep  the 
same;  but  the  judge  of  the  circuit,  city,  or  criminal  court  shall 
have  access  to  such  box  and  key  in  order  to  compare  the  venire 
issued  by  the  clerk  with  a  copy  of  the  list  furnished  to  the 
clerk. 

(Feb.  28, 1889,  p.  77,  §  4.) 

7252.  (4993)  Venire  for  grand  and  petit  jurors  issued  by 
clerk- — At  least  twenty  days  and  not  more  than  thirty  days 
before  the  term  of  the  court  for  which  such  lists  are  drawn, 
the  clerk  of  the  court  shall  open  the  package  containing  such 
lists  and  issue  an  order  in  writing  to  the  sheriff  commanding 
him  to  summon  the  persons  drawn  as  grand  jurors  to  appear 
and  serve  in  that  capacity,  and  a  similar  order  for  the  persons 
drawn  as  petit  jurors,  specifying  in  the  order  the  full  name, 
place  of  residence,  and  occupation  of  each  person,  where 
known,  and  the  particular  week  for  which  each  petit  juror  is 
to  serve. 

(Feb.  28, 1889,  p.  77,  5  5.)  While  it  is  the  intention  to  have  the  residence 
and  occupation  of  jurors  set  out  on  the  list,  it  is  not  mandatory,  but  it  is  well 
for  it  to  be  observed  if  practicable. — Cook  v.  State,  134  Ala.  137  (32  So.  696). 
Seal  of  clerk  not  required. — Maher  's  case,  1  Port.  265. 

7263.  (4994)  (4311)  (4745)  (4073)  (523)  Executed  and 
returned;  when  and  how. — The  orders  for  the  summons  of 
jurors,  provided  for  in  the  preceding  section,  must  be  executed 
by  the  sheriff,  or  other  person  acting  in  his  place,  by  giving 
personal  notice  to  each  person,  or  by  leaving  a  written  notice 
at  the  place  of  his  residence  with  some  member  of  his  family, 
or  some  person  residing  in  the  same  house,  three  days  before 
the  day  appointed  for  the  commencement  of  the  court;  and 
must  be  returned  to  the  clerk  of  the  court  from  which  it  issued, 
with  the  proper  return  thereon,  by  the  day  appointed  for  the 
meeting  of  the  court. 

(Aikin's  Digest, p.  296,*  5;  Clay's  Digest, p.  452,$  11.)  It  is  not  material 
whether  the  writ  of  venire  facias  be  directed  to  "any  sheriff  of  the  State  of 
Alabama"  or  to  the  sheriff  of  the  particular  county,  the  writ  being  executed 
and  returned  by  the  proper  officer. — Steadman's  case,  7  Port.  495;  Phillips's 
ease,  2  Ala.  297.'  Presumptions  after  plea  and  verdict  that  law  was  complied 
with,  etc. — Williams 's  case,  3  Stew.  454. 

7254.   (4995)   Sheriff  negligently  failing  to  summon  juror 
gnilty  of  contempt;  punishment. — Any  sheriff  who  negligently 
fails  to  summon  any  person  whom  he  is  commanded  to  sum-    - 
raon  as  a  juror,  is  guilty  of  a  contempt  of  court  and  must  be, 
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by  the  court,  fined  not  more  than  one  hundred  dollars  for  each 
person  not  summoned,  and  may  also  be  imprisoned  for  not 
more  than  ten  days.  The  return  of  any  such  person  not  found 
is  prima  facie  evidence  of  such  negligence  on  the  part  of  the 
sheriff,  and  he  shall  be  so  punished  by  the  court  unless  he 
shows  good  cause  to  the  contrary. 

(Feb.  28,  1887,  p.  151.) 

7255.  (4996)  (4312)  (4746)  Substitutes  prohibited-No 
sheriff,  deputy  sheriff,  bailiff,  or  other  officer  charged  with 
the  summoning  of  any  jury,  must  accept  or  receive  any  sub- 
stitute for  any  person  who  may  be  drawn  to  serve,  or  whom 
he  may  be  directed  to  summon  as  a  juror,  but  he  must  serve 
the  person  drawn  or  directed. 

(Mar.  15, 1875,  p.  186,  §  2.) 

7256.  (4997)  (4314)  (4759)  (4086)  (536)  What  provisions 
directory  merely. — The  provisions  of  this  chapter  in  relation 
to  the  selection,  drawing,  and  summoning  of  jurors  are  merely 
directory;  and  juries  selected,  drawn,  and  summoned,  whether 
at  an  earlier  or  later  day,  must  be  deemed  legal,  and  possess 
the  power  to  perform  all  the  duties  belonging  to  grand  and 
petit  juries  respectively;  and  no  objection  can  be  taken  to 
any  venire  facias  for  a  petit  jury,  except  for  fraud  in  drawing 
or  summoning  the  jurors. 

(Clay's  Digest,  p.  456,  §  36.)  Our  statutes  on  the  organization  of  grand 
juries  do  not  violate  the  fourteenth  amendment  to  the  federal  constitution 
as  a  discrimination  against  negroes;  if  they  are  denied  a  right  or  a  privilege, 
it  is  done  by  the  officers  in  executing  the  law  and  not  by  the  law  itself.— 
Green  v.  State,  73  Ala.  26.  The  provisions  for  drawing  petit  juries  by  the 
jury  commission  are  not  directory  but  mandatory  and  if  the  juries  drawn  are 
illegal,  they  should  be  quashed  upon  proper  motion. — Johnson  v.  State,  102 
Ala.  1  (16  So.  99);  Steele  v.  State,  111  Ala.  32  (20  So.  648);  Wells  v.  States 
94  Ala.  1  (10  So.  656).  The  rule  is  different  as  to  the  drawing  and  empaneling 
of  grand  juries.  See  Linnehan  v.  State,  113  Ala.  70  (21  So.  497).  (This  role 
was  changed  by  the  addition  of  last  clause  to  §  4997  of  the  Code  of  1896.) 
The  provision  of  the  statute  that  the  residence  and  occupation  of  jurors  be 
placed  on  list  or  slips  is  directory  merely. — White  v.  State,  136  Ala.  58  (34 
So.  177);  Childress  v.  State,  122  Ala.  21  (26  So.  162).  Effect  of  this  section.— 
Childress  v.  State,  122  Ala.  21  (26  So.  162);  Baker  v.  State,  122  Ala.  1  (26 
So.  194).  Mistake  in  names  no  ground  for  quashing  venire. — Stewart  v.  State. 
137  Ala.  33  (34  So.  818).  No  ground  to  quash  venire  because  residence  and 
occupation  of  jurors  not  set  out  on  list. — Cook  v.  State,  134  Ala.  137  (32  So. 
696).  No  objection  will  be  sustained  to  a  venire  except  for  fraud  in  drawing 
and  summoning. — Thompson  v.  State,  122  Ala.  12  (26  So.  141).  The  policy  of 
the  law  is  that  grand  and  petit  juries  should  be  a  selected  class,  not  an  in- 
differently  summoned  number  from  the  whole  body  of  electors;  this  discretion 
the  statute  confides  to  the  officers  of  the  county  to  be  exercised  according  to 
their  opinion  or  judgment. — Green  v.  State,  73  Ala.  26.  Where  there  is  no 
fraud,  either  in  drawing  or  summoning  jurors,  and  certainly  where  the  defend- 
ant is  not  prejudiced,  venire  should  not  be  quashed. — Baker  v.  State,  122  Ala. 
1  (26  So.  194).  Section  (prior  to  addition  of  last  clause)  construed. — Bales'* 
case,  63  Ala.  30.  Failure  to  record  organisation  of  grand  Jury;  defects  in 
copy  of  venire  served  on  defendant. — Carlisle  v.  State,  39  So.  220. 


JUBOBS  AND  JURIES.  713 

Special  Juries,  and  Regular  Juries  at  Special  Terms. 

ARTICLE  4. 
Special  Jubies,  and  Regulab  Juries  at  Special  Terms.    7257-7261. 


Section. 

7257.  Special  juries  organized  in  de- 

fault of  regular. 

7258.  Same;    when   venire    quashed 

or  regular  jury  discharged. 


Section. 

7259.  Special  grand  jury  at  regular 

term. 

7260.  Grand  jury  at  special  term. 

7261.  Grand    and    petit    jurors   for 

special  or  adjourned  term. 


7257.  (4998)   (4316)   (4761)   (4088)   (538)    Special  juries  ^o 
organized  in  default  of  regular.— If,  in  consequence  of  any 
neglect  on  the  part  of  the  jury  commissioners,  or  from  any 
other  cause,  no  grand  or  petit  jury  is  returned  to  serve  at 

any  term  of  the  court,  or  no  petit  jury  summoned  for  any 
week  thereof,  the  court  must  draw  from  the  regular  jury  box 
and,  by  an  order  entered  on  the  minutes,  direct  the  sheriff 
forthwith  to  summon  eighteen  persons  qualified  to  serve  as 
grand  jurors,  and  such  number  as  the  court  may  direct  to 
serve  as  petit  jurors;  and  the  persons  so  summoned,  failing 
to  attend,  are  subject  ta  the  same  penalties  as  if  they  had 
been  regularly  drawn  and  summoned,  to  be  recovered  in  the 
same  manner;  the  court  may  supply  any  deficiency,  as  in  other 
cases,  and  a  jury  thus  organized  is  in  all  respects  legal. 

Pint  act  of  Dec.  7,1811. — Toulmin's  Digest, p.  496.  (Clay's  Digest,  p. 
454,5  26.)  This  statute  authorizes  special  juries  to  be  organized  in  default 
of  regular  juries,  it  does  not  provide  for  talesmen  or  to  organize  parts  of 
venires. — Linnehan  v.  State,  113  Ala.  70  (21  So.  497).  Where  commissioners 
failed  to  draw  grand  jury  court  supplies  omission  by  ordering  sheriff  to  sum- 
mon eighteen  persons;  and  irregularity  in  executing  the  order  does  not  render 
the  organization  void. — Pickens  v.  State,  115  Ala.  42  (22  So.  551).  Organiza- 
tion of  special  jury  in  absence  of  regular  juries  in  the  city  court  of  Talladega. — 
Curry  v.  State,  120  Ala.  366  (25  So.  237).  Prior  to  Feb.  28,  1887,  a  judge  had 
oo  power  to  organize  more  than  two  juries  of  twelve  men  each  for  each  week. — 
Evans  v.  State,  109  Ala.  11  (19  So.  535).  Ordering  twenty-four  instead  of 
thirty  is  irregular  but  does  not  render  the  organization  void. — Evans  v.  State, 
109  Ala.  11  (19  So.  535).  Indictment  found  by  grand  jury  summonded  and 
organized  without  authority  is  void. — O 'Byrnes  v.  State,  51  Ala.  25.  Power  to 
organize  another  grand  jury  after  venire  has  been  quashed. — O 'Byrnes  v. 
State,  51  Ala.  25.  Special  act  as  to  ninth  judicial  circuit  construed  authorizing 
judge  to  organize  special  grand  jury. — Daughdrill  v.  State,  113  Ala.  7  (21  So. 
378).  How  this  chapter  applies  to  criminal  cases  in  city  court  of  Talladega. — 
Bagland  v.  State,  125  Ala.  12  (27  So.  983).  Power  of  city  court  to  hold 
ipeeial  term;  jurors  for  special  terms  how  drawn  for  the  city  court  of  Mobile 
under  acts  of  1857-8.— Levy  v.  State,  48  Ala.  171;  Wilson  v.  State,  52  Ala.  299. 
On  failure  of  legal  Juries,  for  any  cause,  court  may  organize  juries  under  this 
•action.— Kemp's  case,  89  Ala.  52  (7  So.  413);  Stewart's  case,  100  Ala.  1  (13 
So.  943);  Hester's  case,  103  Ala.  83  (15  So.  857);  Wilkins's  case,  112  Ala.  55 
(21  So.  56).     What  sufficient  order.— Battle 's  case,  54  Ala.  93. 

7258.  (4999)  Same;  when  venire  quashed  or  regular  jury 
discharged. — If  for  any  cause  a  challenge  to  the  array  or  a 
motion  to  quash  the  venire  is  sustained,  the  court  must  draw 


714  JUBOBS  AND  JUBIES. 

Special  Juries,  and  Regular  Juries  at  Special  Terms. 

and  order  the  summoning  of  a  grand  or  petit  jury,  or  both, 
as  provided  in  the  preceding  section;  and  if,  by  reason  of  the 
discharge  of  the  regular  juries  for  the  week,  or  any  other 
cause,  the  services  of  a  jury  are  required  to  expedite  the  busi- 
ness of  the  court,  such  jury  may  be  supplied  as  provided  in 
the  preceding  section. 

See  note  to  preceding  section. 

(r.o.c.)  7259.  (5C00)  (4317)  (4757)  (4084)  (534)  Special  grand 
jury  at  regular  term. — When  any  indictable  offense  is  com- 
mitted during  the  session  of  the  court,  and  after  the  grand 
jury  has  been  discharged,  the  court  may,  in  its  discretion, 
draw  from  the  jury  box  and  cause  an  order  to  be  entered  on 
the  minutes  commanding  the  sheriff  forthwith  to  summon 
eighteen  persons  thus  drawn  to  serve  as  grand  jurors;  which 
order  the  sheriff  must  immediately  execute,  and  the  persons 
summoned  by  him  must  attend,  and,  if  required,  serve  as 
grand  jurors  under  the  same  penalties  as  are  by  law  prescribed 
for  persons  regularly  drawn  and  summoned  as  grand  jurors; 
and  from  the  persons  so  attending,  with  such  others  as  may 
be  necessary  to  supply  any  deficiency  (to  be  summoned  and 
drawn  as  in  other  cases),  a  special  grand  jury  must  be  organ- 
ized, sworn,  and  charged,  as  in  other  cases;  and  it  is  the  duty 
of  such  special  jury  to  investigate  the  offense,  and  to  proceed 
thereon  as  a  regular  grand  jury. 

(Clay's  Digest,  p.  454,  §  24.)  Except  as  here  provided,  the  court  has  no 
authority  to  organize  two  grand  juries  at  same  term. — O 'Bryan's  case,  91 
Ala.  16  (8  So.  559);  O'Bryne's  case,  51  Ala.  25.  Special  grand  juries  organised 
by  the  city  court  of  Montgomery. — L'de  v.  State,  133  Ala.  43  (31  So.  953). 
Organization  of  special  grand  juries  for  the  city  court  of  Walker  county.— 
Oakley  v.  State,  135  Ala.  15  (33  So.  23) ;  s.  c,  135  Ala.  29  (33  So.  693).  Mistake 
in  name  of  juror,  when  objection  comes  too  lata. — Longmire  v.  State,  130  Ala. 
63  (30  So.  413);  Kimbrell  v.  State,  130  Ala.  40  (30  So.  454). 

Amended.         7260'      (5001)     (4318)     (4758)     (4085)     (535>      Grftnd   J"?  * 

auk.  •,  special  term. — A  grand  jury  may  be  organized  at  any  special 
1™\P\.  or  adjourned  term  of  the  circuit  or  city  court  whenever,  in 
the  opinion  of  the  presiding  judge,  the  public  good  requires 
it;  such  grand  jury  to  be  organized  in  the  same  manner  and 
its  proceedings  to  be  governed  in  all  respects  by  the  same 
rules  as  by  law  provided  for  a  grand  jury  organized  at  a  regu- 
lar term  of  the  court. 

Power  to  organize  grand  jury  at  special  term. — Floyd's  case,  55  Ala.  61. 
See,  also,  as  to  how  jurors  for  special  term  (of  city  court)  may  be  drawn.— 
Levy's  ease,  48  Ala.  171;  Taylor's  case,  lb.  180.  And  when  motion  to  quash 
venire  properly  overruled  in  such  case. — Levy 's  case,  supra.  Indictment  found 
at  special  term  and  proceedings. — Harrington's  case,  36  Ala.  236;  Aaron's  cast, 
39  Ala.  684.  Power  to  hold  special  term  for  the  city  court  of  Mobile. — Wilsoa 
v.  State,  52  Ala.  299. 


JTJBOBS  AND  JTJEIBS. 
Special  and  Petit  Juries  in  Capital  Cases. 

7261.  (5002)  Grand  and  petit  jurors  for  special  or  ad- 
journed term. — When  a  special  or  adjourned  term  of  any 
court  in  which  a  jury  is  required  is  ordered,  the  clerk  of  the 
court  shall  forthwith  notify  the  jury  commissioners,  who  shall 
meet  and  draw  the  grand  and  petit  juries,  one  or  both,  as  may 
be  ordered  by  the  judge  of  such  court,  who  may  direct  the 
number  of  petit  jurors  to  be  drawn;  and  the  commissioners 
shall  furnish  a  list  of  the  names  so  drawn  to  the  clerk  of  the 
court  at  least  twenty  days  before  the  term,  in  the  same  manner 
as  for  a  regular  term;  and  the  clerk  shall  issue  to  the  sheriff 
the  order  summoning  such  grand  and  petit  jurors  as  for  a 
regular  term,  and  the  sheriff  is  subject  to  the  same  penalties 
for  failing  to  summon  such  jurors  as  for  failing  to  summon 
jurors  to  a  regular  term. 

(Feb.  28, 1887,  p.  151,  $  6;  Feb.  28, 1889,  p.  77,  §  4.) 
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ARTICLE  5. 
Special  and  Petit  Juries  in  Capital  Cases.    7202-7209. 


Section. 

7262.  Court  may  fix  trial  of  capital 

case  for  any  subsequent  day 
of  term. 

7263.  Special  jury  in  capital  case; 

how  drawn  and  summoned. 

7264.  Waiver  of   special   venire   in 

capital  cases. 

7265.  What    constitutes   venire    for 

the    trial   of   capital    case. 


Section. 

7266.  Penalty  on  defaulting  juror. 

7267.  Mistake  in  juror's  name   no 

cause  to  quash  or  continue; 
others  substituted. 

7268.  Substitutes  peremptorily  chal- 

lenged, but  no  list  served. 

7269.  Manner     of     drawing     jury; 

talesmen.  - 


7262.  (5003)  Court  may  fix  trial  of  capital  case  for  any 
subsequent  day  of  term. — The  court  may,  on  any  day  of  the 
term,  fix  the  time  for  the  trial  of  any  capital  case  or  cases  for 
any  subsequent  day  of  the  term. 

(Feb.  28, 1887,  p.  151,  $  11.)  The  record  need  not  show  service  of  the  venire 
ob  the  defendant,  yet  the  order  for  the  same  must  appear  of  record  and  it 
must  appear  that  the  defendant  was  personally  in  court;  recitals  in  bills  of 
exceptions  cannot  cure  defects  in  record  proper. — Lo  mi  neck  v.  State,  39  So. 
676.  Defendant  may  be  arraigned  during  first  or  civil  week  of  the  term. — 
Hall  v.  State,  130  Ala.  45  (30  So.  422);*Gpley  v.  State,  87  Ala.  57  (6  So.  287). 
Record  must  affirmatively  show  order  fixing  time  for  trial. — Spieer's  case,  69 
Ala.  159.  Also  personal  presence  of  prisoner  at  such  time. — Sylvester's  case, 
Tl  Ala.  17. 


7263.  (5004)  Special  jury  in  capital  case;  how  drawn  and 
summoned. — When  any  capital  case  or  cases  stand  for  trial, 
the  court  shall,  at  least  one  entire  day  before  the  same  are 
set  for  trial,  cause  the  box  containing  the  names  of  the  jurors 
to  be  brought  into  the  courtroom,  and  after  having  the  same 
well  shaken,  the  presiding  judge  shall  then  and  there  publicly 
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draw  therefrom  not  less  than  twenty-five  nor  more  than  fifty 
of  such  names  for  each  capital  case,  a  list  of  which  shall  be 
immediately  made  out  by  the  clerk  of  the  court  and  an  order 
issued  to  the  sheriff  to  summon  the  persons  so  drawn  to 
appear  upon  the  day  set  for  trial,  in  like  manner  and  under 
like  penalties  as  he  is  required  to  summon  grand  and  petit 
jurors.  If  the  names  in  the  jury  box  should  be  exhausted 
before  the  completion  of  the  drawing  of  such  special  jurors, 
the  court  shall  direct  the  sheriff  to  summon  from  the  qualified 
citizens  of  the  county,  the  specified  number  of  persons  neces- 
sary to  complete  the  number  of  special  jurors  ordered  by  the 
court. 

(Clay's  Digest,  p.  459,  §  54;  Feb.  28,  1887,  p.  151,5  10.)  An  entry  is  the 
record  that  "the  court  in  open  court  and  in  accordance  with  the  law  drew 
from  the  box,  etc.,"  excludes  the  inference  that  any  one  but  the  judge  drew 
the  names. — Gray  v.  State,  39  So.  621,  distinguished  from  Scott's  case,  37  So. 
366.  While  it  is  the  intention  to  have  the  residence  and  occupation  of  jurors 
set  out  on  the  list,  it  Is  not  mandatory,  but  it  is  well  for  it  to  be  observed  if 
practicable. — Cook  v.  State,  134  Ala.  137  (32  So.  696).  That  persons  drawn 
as  jurors  were  exempt  or  that  they  were  absent  from  the  state;  that  they 
were  over  the  age  of  seventy;  or  that  they  had  served  during  the  preceding 
week,  no  ground  for  Quashing  venire. — Arp  v.  State,  97  Ala.  5  (12  So.  301). 
Directing  sheriff  to  summon  citizens  of  the  county  as  jurors. — Welsh  v.  State, 
96  Ala.  92  (11  So.  450).  Where  the  record  shows  that  the  "court"  drew  the 
names  of  the  special  jurors  it  does  not  show  that  the  "presiding  judge"  drew 
them.— Scott  v.  State,  141  Ala.  39  (37  So.  366),  Tyson,  J.,  dissenting.  The 
statute  is  mandatory  and  the  record  must  affirmatively  show  a  compliance.— 
Scott  v.  State,  141  Ala.  39  (37  So.  366).  Jury  box  must  be  exhausted  before 
commissioners  have  any  power  or  authority  to  fill  another  box. — Steele  v. 
State,  111  Ala.  32  (20  So.  648).  If  the  names  of  persons  are  drawn  who  are 
then  serving  for  regular  petit  jurors,  court  should  on  motion  of  the  solicitor 
quash  the  venire  and  proceed  to  draw  another,  but 'it  is  error  for  the  court  to 
put  the  names  back  in  the  box  and  proceed  to  draw  another. — Cawley  v.  State, 
133  Ala.  128  (32  So.  227).  The  fact  that  the  list  served  on  defendant  does 
not  designate  which  are  the  special  jurors  and  which  are  the  regular  ones  no 
ground  for  quashing  the  venire. — Cawley  v.  State,  133  Ala.  128  (32  So.  227). 
One  of  the  special  venire  men  serving  on  another  jury. — Cole  v.  State,  105  Ala. 
76  (16  So.  762).  Special  statutes  authorizing  one  venire  for  two  or  more 
cases.— -Cole  v.  State,  105  Ala.  76  (16  So.  762).  The  fact  that  a  part  of  the 
special  venire  are  engaged  in  the  trial  of  another  cause  when  the  jury  is 
being  selected,  no  ground  for  quashing  the  venire. — Simmons  v.  State,  129  Ala. 
41  (29  So.  929).  The  service  of  the  copy  of  venire  on  defendant  are  minis- 
terial duties  of  which  the  silence  of  the  record  raises  no  presumption. — Wash- 
ington v.  State,  81  Ala.  35  (1  So.  18).  Orders  showing  defendant  was  present 
in  court  when  the  day  was  appointed  for  trial,  and  the  number  of  special 
jurors  fixed.— Milton  v.  State,  134  Ala.  42  (32  So.  653);  Cawley  v.  State,  133 
Ala.  128  (32  So.  227).  The  record  must  affirmatively  show  that  the  day  was 
set  for  the  trial  and  that  a  special  jury  was  drawn. — Kinnebrew  v.  State,  132 
Ala.  8  (31  So.  567).  These  facts  cannot  be  omitted  from  the  record  under 
§  6256  (4325)  of  the  Code  of  1896.— Kinnebrew  v.  State,  132  Ala.  8  (31  So. 
567).  Record  must  show  presence  of  defendant  when  the  day  was  set  for 
trial  and  that  there  was  a  drawing  of  special  jurors. — Burton  v.  8tate,  Hi 
Ala.  1  (22  So.  585).  What  record  must  affirmatively  show  to  support  con- 
viction for  capital  punishment. — Burton  v.  State,  115  Ala.  1  (22  So.  585).  No 
provision  is  made  for  summoning  special  venire  where  jury  box  is  exhausted 
before  entering  upon  the  drawing  of  the  special  venire.— Sample  v.  State,  138 
Ala.  259   (36  So.  367).     Court  no  power  to  fill  jury  box. — lb.    One  special 


JURORS  AND  JUB1ES.  717 

Special  and  Petit  Juries  in  Capital  Cases, 
venire  cannot  be  ordered  for  the  trial  of  two  or  more  capital  aases. — Bambo 
?.  State,  134  Ala.  71  (32  So.  650);  Adams  v.  State,  133  Ala.  166  (31  So.  851), 
distinguishing  Chamblee's  case,  78  Ala.  466.  See  Qreen  v.  State,  143  Ala.  2 
(39  So.  362)  as  to  local  statute  for  Tuscaloosa  county.  It  is  error  to  draw 
one  special  venire  for  two  or  more  cases. — Adams  v.  State,  133  Ala.  166  (31 
So.  851).  Defendant  has  right  to  have  juries  selected  from  all  persons  sum- 
moned as  special  jurors  who  are  in  attendance. — Adams  v.  State,  133  Ala.  166 
(31  So.  851).  If  the  list  served  upon  the  defendant  does  not  contain  the 
names  of  all  jurors  constituting  the  special  venire,  it  is  ground  for  quashing 
the  venire. — Brown  v.  State,  128  Ala.  12  (29  So.  200).  List  of  jurors  served 
upon  defendant  criticized  but  held  not  to  justify  quashing  the  venire;  direc- 
tions to  clerks  for  making  out  list. — Cole  v.  State,  105  Ala.  76  (16  So.  762). 
Where  venires  are  quashed  court  cannot  restore  the  names  of  the  venire  men 
to  the  jury  box,  but  if  it  should  be  done  and  it  affirmatively  appears  that  none 
of  those  are  drawn  on  a  subsequent  venire,  it  would  affirmatively  appear 
there  was  no  error. — Jimmerson  v.  State,  133  Ala.  18  (32  So.  141); 
Wilkins  v.  State,  112  Ala.  55  .  (21  So.  56).  Court  has  the  right 
to  correct  a  mistaken  entry  on  the  docket  as  to  quashing  venire. — 
Stewart  v.  State,  137  Ala.  33  (34  So.  818).  Statute  for  special  venires  are 
intended  to  favor  accused  so  far  as  the  due  administration  of  the  law  will 
permit,  but  not  to  the  extent  to  delay  or  continue  the  trial  or  to  obstruct  the 
business  of  the  court. — Kimbrough  v.  State,  62  Ala.  248.  Authority  of  court  to 
continue  regular  juries  over  to  another  week  of  the  same  term  as  a  part  of 
the  special  venire. — Gerald  v.  State,  128  Ala.  6  (29  So.  614).  Special  venire 
not  dispensed  with  by  the  solicitor  waiving  capital  punishment. — lJankhead 
v.  State,  124  Ala.  14  (26  So.  979).  Judgment  entry  need  not  disclose  order  of 
the  court  to  the  sheriff  to  summon  special  jurors. — Parnell  v.  State,  129  Ala. 
6  (29  bo.  860).  How  this  chapter  applies  to  criminal  cases  in  city  court  of 
Talladega. — Bagland  v.  State,  125  Ala.  12  (27  So.  983).  It  will  be  presumed 
that  the  sheriff  did  his  duty  as  to  summoning  venire  and  serving  copy  on 
defendant. — Hughes  v.  State,  117  Ala.  25  (23  So.  677).  Can  a  defendant  con- 
sent to  be  tried  by  the  regular  jury  or  one  selected  in  a  mode  different  from 
that  prescribed t— Bankhead  v.  State,  124  Ala.  14  (26  So.  979).  A  conviction 
of  murder  in  the  second  degree  operates  an  acquittal  of  the  higher  offense, 
and,  if  pleaded,  dispenses  with  the  necessity  of  a  special  jury  for  a  subs- 
qnent  trial. — De  Annan's  case,  77  Ala.  10;  Jackson's  case,  78  Ala.  471.  But 
if  not  so  pleaded,  special  venire  necessary. — Jordan's  case,  81  Ala.  20  (1  So. 
577).  (See  circuit  court  rule  30,  and  citations  thereto,  vol.  2,  p.  1525  of  this 
Code.)  It  is  the  province  of  the  court  to  determine,  within  the  limits,  the 
number  of  jurors. — Blevins's  case,  68  Ala.  92;  Hubbard's  case,  72  Ala.  164; 
Clark '8  case,  87  Ala.  71  (6  So.  368).  When  venire  properly  provided  and 
served,  defendant  not  entitled  to  a  new  venire  because  of  continuance  to  a 
subsequent  day  or  week  of  the  term. — Thomas's  case,  94  Ala.  74  (10  So.  432). 
When  two  or  more  capital  cases  are  set  for  trial  on  same  day,  statute  contem- 
plates but  one  special  venire  for  all. — Chamblee's  case,  78  Ala.  466.  Excusing 
jurors  before  day  set  for  trial. — Farias's  case,  85  Ala.  1  (4  So.  679);  Maxwell's 
case,  89  Ala.  150  (7  So.  824);  Moseley's  case,  107  Ala.  74  (17  So.  932);  Dor- 
sey's  case,  107  Ala.  157  (18  So.  199).  When  juror  becomes  ill  before  indict- 
ment read. — Yarbrough's  case,  105  Ala.  43  (16  So.  758).  When,  after  trial 
entered  upon,  juror  becomes  ill. — Webb's  case,  100  Ala.  47  (14  So.  865).  When 
juror's  wife  becomes  ill. — Hawes's  case,  88  Ala.  37  (7  So.  302).  Special  venire 
at  special  or  adjourned  term. — Martin's  case,  77  Ala.  1;  Ward's  case,  78  Ala. 
441;  Daughdrill's  case,  113  Ala.  7  (21  So.  378).  Provisions  of  section  are 
mandatory  and  compliance  must  affirmatively  appear. — Allen  .v.  State,  145 
Ala.  11  (40  So.  660). 

7264.  Waiver  of  special  venire  in  capital  cases.— At  any^a, 
time  before  a  special  venire  has  been  drawn  for  the  trial  of  jj*  * 
any  capital  case,  if  the  defendant  enters  a  plea  of  guilty  or  <r.«A> 
in  writing  waives  the  right  of  a  special  venire,  such  plea  of 
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guilty  or  such  waiver  of  special  venire  sHall  be  entered  of 
record,  and,  in  either  event,  no  special  jury  or  venire  shall  be 
necessary  for  the  trial  of  such  cause;  but  the  trial  of  the 
cause  shall  be  had  and  the  question  of  the  degree  of  guilt 
must  be  ascertained  and  the  punishment  fixed  by  a  jury  to  be 
selected  from  the  panel  of  regular  petit  jurors  organized  by 
the  court  during  the  week  such  case  is  set  for  trial,  in  the 
same  manner  as  juries  are  organized  for  the  trial  of  felonies 
not  capital;  and  the  state  and  the  defendant  shall  be  allowed 
the  same  number  of  peremptory  challenges  as  they  are  re- 
spectively allowed  in  the  trial  of  felonies  not  capital. 

7265.  (5005)  What  constitutes  venire  for  the  trial  of  capi- 
tal case. — When  the  day  set  for  trial  of  a  capital  case  or  cases 
is  a  day  of  the  same  week  in  which  the  special  jurors  are 
drawn  as  provided  in  the  second  preceding  section,  the  special 
jurors  so  drawn,  together  with  the  panel  of  petit  jurors  organ- 
ized for  the  week,  shall  constitute  the  venire  from  which  the 
jury  or  juries  to  try  such  case  or  cases  shall  be  selected;  and 
when  the  day  set  for  the  trial  is  a  day  of  a  Subsequent  week 
of  the  term,  the  special  jurors  so  drawn,  together  with  the 
jurors  drawn  for  such  subsequent  week,  shall  constitute  such 
venire. 

(Feb.  28, 1887,  p.  151,  §  9  10,  11.)  That  name  of  juror  was  drawn  but 
not  summoned  no  ground  for  quashing  indictment. — Harris  v.  State,  144  Ala. 
61  (40  So.  571).  The  provision  of  the  statute  that  the  residence  and  occupa 
tion  of  jurors  be  placed  on  list  or  slips  is  directory  merely. — White  v.  State, 
136  Ala.  58  (34  So.  177);  Childress  v.  State/ 122  Ala,  21  (22  So.  162).  The 
fact  that  the  occupation  and  precincts  of  the  jurors  are  indicated  by  ditto 
marks,  or  the  fact  that  the  christian  names  of  jurors  were  not  written  in 
full  but  indicated  by  initial  letters,  or  that  some  of  the  names  were  erased, 
etc.,  no  ground  for  quashing.— Cole  v.  State,  105  Ala.  76  (16  So.  762).  Variance 
between  name  of  deceased  in  copy  of  indictment  served  on  defendant  and  the 
original.— White  v.  State,  136  Ala.  58  (34  So.  177).  Section  7840  (5273)  as 
to  service  of  copy  of  indictment  and  list  of  jurors  on  defendant  does  not 
conflict  with  this  section. — Burton  v.  State,  107  Ala.  108  (18  So.  284).  Cor 
respondence  between  indictment  and  copy  served  on .  defendant. — Brown  v. 
State,  109  Ala.  70  (20  So.  103).  Talesmen;  mistake  of  names. — Smith  v.  State, 
145  Ala.  17  (40  So.  957).  Names  of  jurors  not  summoned  properly  omitted  from 
list  served  on  defendant. — Collins  v.  State,  137  Ala.  50  (34  So.  403) ;  Burton  v. 
State,  107  Ala.  108  (18  So.  284).  Persons  summoned  at  time  juries  were  being 
organized  to  fill  places  of  persons  who  had  been  excused,  placed  upon  list. — 
Smith  v.  State,  136  Ala.  1  (34  So.  168).  When  the  word  "drawn"  is  used 
in  the  sense  of  selected. — Smith  v.  State,  136  Ala.  1  (34  So.  168).  Jurors  drawn 
for  the  second  week  but  not  summoned  will  not  be  placed  on  list. — Smith  v. 
State,  133  Ala.  73  (31  So.  942).  Jurors  not  summoned  under  venire  facias  for 
regular  jurors,  but  who  were  talesmen,  need  not  be  placed  on  list  served  on 
defendant.— Mitchell  v.  State,  129  Ala.  23  (30  So.  348).  Failure  to  summon 
all  jurors  drawn  no  ground  for  quashing  indictment;  the  fact  that  juror  sum 
moned  was  excused  by  the  court  no  ground  for  quashing  venire. — Plant  v. 
State,  140  Ala.  52  (37  So.  159).  Where  some  of  the  jurors  drawn  for  th«» 
week  appear  but  are  excused  and  others  are  substituted  for  them,  the  names 
of  those  substituted  must  be  placed  upon  the  list  of  special  venire  to  be 
served  upon  the  defendant.— Brown  v.  State,  128  Ala.  12  (29  So.  200).  That 
one  of  the  jurors  on  the  venire  was  a  member  of  the  grand  jury  that  found 
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the  bill  no  ground  for  quashing  indictment. — Birdsong  v.  State,  47  Ala.  68. 
Defendant  not  entitled  to  list  of  persons  summoned  to  supply  the  place  of  the* 
regular  veniremen  who  failed  to  appear. — Kimbrough  v.  State,  62  Ala.  248. 
No  ground  of  objection  that  some  of  the  special  jurors  are  not  summoned. — 
Parsons '8  case,  81  Ala.  577  (2  So.  854);  Webb's  case,  100  Ala.  47  (14  So.  865). 
As  to  regular  jurors,  venire  served  on  defendant  should  contain  only  the 
n*mes  of  those  drawn  and  summoned;  or,  when  the  order  for  special  jury  made 
same  week  of  day  set  for  trial,  only  the  names  of  those  in  attendance. — 
Lee's  case,  55  Ala.  259;  Floyd's  case,  55  Ala.  61;  Jackson's  case,  77  Ala.  18; 
Morrison's  case,  84  Ala.  405  (4  So.  402);  Goley's  case,  87  Ala.  57  (6  So.  287); 
Thomas's  case,  94  Ala.  74  (10 -So.  432);  Ryan's  case,  100  Ala.  105  (14  So. 
766);  Burton's  case,  107  Ala.  108,  133  (18  So.  284)  (head  note  misleading). 
Motion  to  quash  venire  must  be  made  before  trial  entered  upon. — Thomas's 
ease,  94  Ala.  74  (10  So.  432);  Ryan's  case,  100  Ala.  105  (14  So.  766).  When 
venire  quashed  on  motion  of  solicitor,  made  before  service. — Wilkins's  case, 
112  Ala.  55  (21  So.  56).    See  §  7840  (5273). 

7266.  (5006)  (4321)  (4875)  (4174)  (622)  Penalty  on  de- 
faulting juror. — Any  person  summoned  as  a  juror  under  the 
provisions  of  the  last  section,  who  fails  to  attend,  or  refuses 
to  serve,  must  be  fined  not  less  than  fifty  dollars,  which  may 
be  reduced  by  the  court,  if  the  circumstances  justify  reduc- 
tion; such  fine  must  be  collected  and  applied  in  the  same 
manner  as  fines  imposed  on  jurors  in  other  cases. 

7267.  (5007)  (4322)  (4876)  (4175)  (623)  Mistake  in  juror's 
name  no  cause  to  quash  or  continue;  others  substituted. — A 
mistake  in  the  name  of  any  person  summoned  as  a  juror  for 
the  trial  of  a  capital  offense,  either  in  the  venire  or  in  the 
list  of  jurors  delivered  to  the  defendant,  is  not  sufficient  cause 
to  quash  the  venire,  or  to  delay  or  continue  the  trial,  unless 
the  court,  in  its  discretion,  is  of  opinion  that  the  ends  of  jus- 
tice so  require;  but  the  court  must  in  such  case  direct  the 
names  of  such  persons  to  be  discarded,  and  others  to  be  forth- 
with summoned  by  the  sheriff  from  the  qualified  citizens  of 
the  county,  to  supply  their  places;  and  the  persons  so  sum- 
moned shall  be  disposed  of  in  the  same  manner  as  if  they  had 
been  summoned  in  the  first  instance. 

Where  mistake  in  names  occurs,  court  may  discard  them  and  supply  their 
plaees  with  other  persons  summoned  by  the  sheriff. — Collins  v.  State,  137  Ala. 
50  (34  So.  403).  Court  has  power  to  correct  mistake  by  discarding  the  name 
of  person  drawn  and  ordering  another  forthwith  summoned. — Cawley  v.  State,  . 
133  Ala.  128  (32  So.  227).  An  alleged  mistake  in  the  names  of  jurors,  either 
in  the  venire  or  the  copy  served  on  defendant  is  not  sufficient  to  quash  the 
venire.— Kimbrell  v.  State,  130  Ala.  40  (30  So.  454).  Discrepancies  between 
names  on  copy  of  list  served  on  defendant  and  the  original  venire,  no  ground 
for  quashing. — Bell  v.  State,  115  Ala.  25  (22  So.  526).  When  presumption  in- 
dulged that  name  on  list  was  name  drawn. — Goodwin  v.  State,  102  Ala.  87  (15 
So.  571).  No  objections  to  venire  on  account  of  disqualification  of  jurors 
summoned. — Roberts's  case,  68  Ala.  515;  Field's  case,  52  Ala.  348.  Summoning 
leas  number  than  named  in  venire;  effect  of  duplicating  name  in  the  list. — 
Roberts's  case,  68  Ala.  515.  Mistake  in  names  of  jurors  not  sufficient  ground 
to  quash  venire. — Roberts's  case,  68  Ala.  156;  Floyd's  case,  55  Ala.  61;  Rash's 
€aae,  61  Ala.  89;  Fields's  case,  52  Ala.  348;  Hall's  case,  51  Ala.  9;  Johnson's 
eaae,  47  Ala.  10;  Hubbard's  case,  72  Ala.  164;  Jackson's  case,  76  Ala.  26; 
Williams's  case,  81  Ala.  1  (1  So.  179);  McKee's  case,  82  Ala.  32  (2  So.  451); 
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Gibson's  case,  89  Ala.  121  (8  So.  98);  Jones's  case,  104  Ala.  30  (16  So.  135).  A 
Juror  drawn  as  H.  Dudley  P.  whose  real  name  is  Hiram  W.  P.,  cannot  be  pat 
upon  defendant.— Martin  v.  State,  144  Ala.  8  (40  So.  275).  Mistake  in  name  of 
juror  or  act  of  court  in  discarding  name  held  no  ground  for  quashing  venire.— 
Skipper  v.  State,  144  Ala.  100  (42  So.  43).  Mistake  or  change  in  name,  is 
being  classified  as  regular  or  special  in  the  absence  of  fraud,  will  not  work  a 
reversal.— Coleman  v.  State,  145  Ala.  13  (40  So.  977). 

7268.  (5008)  (4323)  (4877)  (4176)  (624)  Substitutes  per- 
emptorily  challenged,  but  no  list  served.— The  defendant  is 
not  entitled  to  a  list  of  the  persons  summoned  under  the  pro- 
visions of  the  last  section,  but  may  peremptorily  challenge 
any  of  them,  if  drawn  on  the  jury  for  his  trial,  in  addition 
to  the  other  peremptory  challenges  allowed  him  by  law. 

7269,  (5009)  (4324)  (4878)  (4177)  (625)  Manner  of  draw- 
ing  jury;  talesmen. — On  the  trial  of  a  person  charged  with  a 
capital  offense,  the  names  of  the  jurors  summoned  for  his 
trial,  as  well  as  the  names  of  the  regular  jurors  in  attendance, 
must  be  written  on  slips  of  paper,  folded  or  rolled  up,  placed 
in  a  box,  or  some  substitute  therefor,  and  shaken  together; 

.  and  such  officer  as  may  be  designated  by  the  court  must,  in 
his  presence,  draw  out  such  slips,  one  by  one,  until  the  jury 
is  completed;  if  all  such  slips  are  drawn,  and  the  jury  is  not 
made  up,  the  court  must  direct  the  sheriff  to  summon,  from 
the  qualified  citizens  of  the  county,  twice  the  number  of  per- 
sons required  to  complete  the  jury,  whose  names  are  also  to 
be  written  on  slips  of  paper,  deposited  and  drawn  as  herein 
prescribed;  and  if  such  number  is  exhausted,  the  same  pro- 
ceedings must  be  had  until  the  jury  is  complete. 

(Clay's  Digest,  p.  459,  §  54;  Feb.  28, 1887,  p.  151,  f  10.)  Court  need  not  can 
aloud  the  names  of  persons  as  they  are  drawn  from  the  jury  box,  if  the  de- 
fendant and  his  attorneys  are  allowed  to  see  the  names  and  the  slips  drawn. — 
Parnell  v.  State,  129  Ala.  6  (29  So.  860).  Only  the  names  of  the  special 
jurors  summoned  and  the  names  of  the  regular  jurors  in  attendance  should  be 
written  on  slips  or  placed  in  the  box. — Kimbrell  v.  State,  130  Ala.  40  (30  So. 
454).  Discretionary  with  court  to  have  names  of  jurors  called  from  clerk's 
desk  or  outside. — Hall's  case,  51  Ala.  9;  Waller's  case,  40  Ala.  325.  Court  not 
obliged  to  send  for  absent  juror  at  defendant's  request;  but  otherwise,  if  such 
juror  in  jail. — Johnson's  case,  47  Ala.  10.  Where  name  of  a  juror  inadvertently 
left  out  of  box,  court  may  on  discovering  fact  have  the  slip  containing  his 
name  put  in  the  box  and  have  it  drawn,  therefrom. — Stone  v.  State,  137  Ala.  1 
(34  So.  629);  Morrison  v.  State,  84  Ala.  405  (4  So.  402).  Court  cannot  have 
the  name  of  such  juror  put  into  the  box  with  the  names  of  other  jurors  who 
returned  into  court  having  been  engaged  in  the  trial  of  another  cause,  until 
his  name  is  called  and  passed  upon  the  venire  has  not  been  exhausted.— Stone 
v.  State,  137  Ala.  1  (34  So.  629).  What  not  error,  where  four  of  jurors  ia 
the  venire  were  engaged  as  jurors  in  the  trial  of  another  cause  at  the  time  eopy 
was  served  on  prisoner. — Bedd's  case,  69  Ala.  255.  Name  omitted  from  boa 
by  mistake  may  be  replaced  and  drawn  before  talesmen  are  summoned. — 
Morrison's  case,  84  Ala,  405  (4  So.  402).  Order  for  talesmen  need  not  appear 
of  record;  may  be  given  orally. — Morrison's  case,  84  Ala.  405  (4  So.  402). 
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AETIOLE  6. 
Dutt  ov  Ooubt  to  Ascertain  Qualifications  Befobjd  Sweabino  Jubobs.  7270. 

7270.  (5010)  (4325)  (4760)  (4087)  (537)  Duty  prescribed  <*.«■•.> 
—It  is  the  duty  of  the  court,  before  administering  the  oath 
prescribed  by  law  to  any  grand,  petit,  or  tales  juror,  to  ascer- 
tain that  such  juror  possesses  the  qualifications  required  by 
law;  and  the  duty  required  of  the  court  by  this  section  shall 
be  considered  imperative. 

See  Toulmin's  Digest,  p.  495.  (Mar.  17,  1875,  p.  261.)  Until  one  la  sworn 
he  does  not  become  a  juryman;  allowing  a  juror  before  sworn  to  step  to  an- 
other part  of  courthouse  no  ground  for  discharge  of  jury. — Gerald  v.  State, 
128  Ala,  6  (29  So.  614).  Our  statutes  intend  to  secure  not  only  a  just  verdict 
but  a  just  mode  of  procedure  and  this  cannot  be  done  when  the  minds  of 
the  jury  are  influenced  by  a  prevailing  public  prejudice  against  the  prisoner. — 
Beams  v.  State,  84  Ala.  410  (4  So.  521).  When  objection  that  court  failed 
to  ascertain  qualifications  of  jurors  comes  too  late. — James's  case,  58  Ala.  881. 
See  Pinley's  case,  61  Ala.  201.  Not  essential  that  record  should  show  a  com- 
pliance with  this  section;  presumption  that  court  did  its  duty,  and  its  judgment 
upon  them  a  discretion  not  revisable. — James's  case,  supra.  Court  may  excuse 
juror  who  cannot  understand  the  English  language. — Long's  case,  86  Ala.  86 
(5  So.  443). 


AETIOLE  7. 

Petit  Jubt  and  Talesmen  ;  Abbanqing,  Swearing  and  Challenging. 

7271-7281. 


8BCTION. 

7271.  Petit  jurors  arranged  for  busi- 


7272.  Talesmen. 

7278.  Oath  of  petit  juror. 

7274.  When     defective      oath     no 

ground  for  reversal  of  crim- 
inal case  by  supreme  court. 

7275.  Peremptory  challenges;  num- 

ber  allowed   state  and  de- 
fendant. 


Section. 

7276.  Challenges  for  cause. 

7277.  Same;  how  proved. 

7278.  Additional    ground    of    chal- 

lenge   in    certain    cases    in 
favor  of  state. 

7279.  Court  may  excuse  unfit  person. 

7280.  Other     excuses    allowed    by 

court. 

7281.  Alien  not  entitled  to  jury  of 

aliens. 


7271.  (5011)  (4326)  (4763)  (4090)  (540)  Petit  jurors  ar- 
ranged for  business. — To  dispose  of  the  petit  jurors  for  the 
transaction  of  business,  the  clerk  must,  on  the  day  on  which 
they  are  summoned  to  attend,  prepare  by  lot  a  list  of  their 
names;  the  first  twelve  must  be  sworn  and  called  the  first 
jury;  the  next  twelve  must  then  be  sworn  and  called  the  second 
jury;  and  if  there  are  any  more  petit  jurors  in  attendance, 
they  may  be  placed  on  a  third  jury,  or  put  on  either  of  the 
other  juries,  or  excused  for  the  term,  as  the  court  may  direct. 
If  a  sufficient  number  of  the  persons  summoned  as  petit  jurors 
do  not  attend  to  constitute  two  juries,  or,  if  for  any  cause 
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the  number  is  reduced  below  twenty-four,  the  court  shall  order 
the  sheriff  to  summon  from  the  qualified  citizens  of  the  county 
a  sufficient  number  to  complete  the  two  juries;  and  the  jurors 
may  be  transferred  from  one  jury  to  another,  #as  the  con- 
venience of  the  court,  or  the  dispatch  of  business  requires. 

(Clay's  Digest,  p.  455,  §  31;  Feb.  28, 1887,  p.  151,5  9.)  Prior  to  February 
28,  1887,  a  judge  had  no  power  to  organize  more  than  two  juries  of  twelve 
men  each  for  each  week. — Evans  v.  State,  109  Ala.  11  (19  So.  535).  Order- 
ing twenty-four  instead  of  thirty  is  irregular  but  does  not  render  the  organiza- 
tion void. — Evans  v.  State,  109  Ala.  11  (19  So.  535).  This  statute  does  not 
apply  to  a  civil  term  for  the  trial  of  special  cases. — Ward  v.  State,  78  Ala.  441. 
When  a  motion  to  quash  venire  comes  too  late. — Peters  v.  State,  100  Ala.  10 
(14  So.  896). 

7272.  (5012)  (4327)  (4764)  (4091)  (541)  Talesmen.- 
When  by  reason  of  challenges  or  any  other  cause  it  is  rendered 
necessary,  the  court  may  cause  petit  jurors  to  be  summoned 
from  the  qualified  citizens  of  the  county  to  supply  any  defi- 
ciency on  a  regular  jury,  or  to  form  one  or  more  entire  juries, 
as  the  occasion  may  require;  such  jurors  are  called  talesmen, 
and  must  not  be  compelled  to  serve  longer  than  the  day  for 
which  they  were  respectively  summoned,  unless  detained 
longer  in  the  trial  of  an  issue,  or  the  execution  of  a  writ  of 
inquiry,  submitted  to  the  jury  of  which  they  are  respectively 
members,  or  unless  they  are  resummoned;  and  any  such  jurors, 
failing  to  attend,  or  withdrawing  without  leave  of  the  court 
before  the  expiration  of  his  term  of  service,  may  be  fined 
twenty  dollars  by  the  court,  for  which  a  conditional  judgment 
may  be  entered,  to  be  made  absolute  as  in  the  case  of  regular 
jurors. 

(Aikin's  Digest,  p.  295,  §  3;  Clay's  Digest, p.  457,  S  |  39,40,43.)  This 
section  by  its  terms  relates  to  such  jurors  as  are  authorized  by  statute  to  be 
supplied  from  bystanders  or  from  the  county  at  large;  they  may  be  summoned 
for  one  day  only  subject  to  remain  longer  under  conditions  named  by  the 
statute.— Linnehan  v.  State,  113  Ala.  70  (21  So.  497).  Defendant  not  entitled 
to  have  deficiency  made  up  by  drawing  from  jury  box. — Crittenden  v.  State, 
134  Ala.  145  (32  So.  273).  When  the  court  finds  itself  without  juries  it  may 
supply  the  places  under  this  section  of  the  Code. — Askew  v.  State,  94  Ala. 
4  (10  So.  657).  Lenth  of  time  required  to  serve.— Jackson  v.  State,  77  AU. 
18.  See  128  Ala.  16  (29  So.  200).  When  defendant  requests  court  to  order 
more  than  necessary  number  of  talesmen,  he  cannot  afterward  object  to  such 
order. — Allen's  case,  74  Ala.  557.  Order  for  talesmen  may  be  given  orally, 
and  need  not  appear  of  record. — Morrison's  case,  84  Ala.  405  (4  So.  402). 

7273.  (5013)  (4328)  (4765)  (4092)  (542)  Oath  of  petit 
juror. — The  following  oath  must  be  administered  by  the  clerk, 
in  the  presence  of  the  court,  to  each  of  the  petit  jurors:  "You 
do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  you 
will  well  and  truly  try  all  issues,  and  execute  all  writs  of 
inquiry,  which  may  be  submitted  to  you  during  the  present 
term  (or  week,  as  the  case  may  be),  and  true  verdicts  render 
according  to  the  evidence — so  help  you  God;"  and  the  same 
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oath  must  be  administered  to  the  talesmen,  substituting  the 
word  "day"  for  "term." 

(Aikin's  Digest,  p.  297,  §  12;  Clay's  Digest,  p.  458,  §  46.)  What  the  record 
most  and  what  it  must  not  affirmatively  show. — Washington  v.  State,  81  Ala. 
35  (1  So.  18).  Judgment  entry  that  "jury  was  sworn  according  to  law  to  try  , 
the  issue  joined"  is  not  a  compliance  with  the  statute. — Walker  v.  State, 
72  Ala.  218.  A  recital  that  the  jurors  "were  sworn  according  to  law  to  well 
and  truly  try  the  issue  joined"  negatives  the  idea  that  a  proper  oath  was 
administered. — Schamberger  v.  State,  68  Ala.  543.  On  the  trials  of  misde- 
meanors our  statutes  do  not  require  that  the  regular  jurors  be  sworn  for  each 
particular  case,  but  only  that  they  be  sworn  for  the  week;  the  general  oath 
at  the  commencement  of  the  week  is  sufficient  for  all  civil  and  criminal  cases, 
except  capital  felonies. — Spigener  v.  State,  62  Ala.  383.  An  oath  to  "well  and 
truly  try  and  true  deliverance  make  between  the  people  of  the  State  of  Ala- 
bama and  the  prisoner  at  the  bar"  is  not  substantially  the  oath  required. — 
Commander  v.  State,  60  Ala.  1;  Perkins  v.  State,  60  Ala.  7.  A  recital  that  the 
jury  "was  sworn  and  charged  well  and  truly  the  issue  joined  to  try  wherein 
the  State  of  Alabama  is  plaintiff  and  B.  W.,  prisoner  at  the  bar,  is  defendant, 
and  a  true  verdict  render  according  to  the  evidence,"  held  sufficient. — Wash- 
ington v.  State,  60  Ala.  10.  A  recital  "well  and  truly  to  try  the  issue,"  etc., 
held  sufficient. — Atkins  v.  State,  60  Ala.  45,  overruling  Murphy  v.  State,  54  Ala. 
178.  The  presumption  is  that  the  correct  oath  was  administered,  when  it  ap- 
pears from  the  recital  in  the  judgment-entry  that  the  jury  were  "duly  sworn," 
or  sworn  *  *  according  to  law, ' '  unless  it  also  appears  that  a  substantially  differ- 
ent or  defective  oath  was  administered. — See  Allen's  case,  71  Ala.  6;  Storey's 
ease,  lb.  335,  and  the  cases  therein  cited.  It  is  the  safer  practice  for  the 
judgment  entry  to  recite  simply  that  the  jury  "was  sworn  according  to  law" 
not  setting  out  the  oath. — Roberts's  case,  68  Ala.  515;  Allen's  case,  71  Ala.  6; 
Storey's  case,  lb.  335.  See,  also,  Cary's  case,  76  Ala.  78;  Peterson's  case,  74 
Ala.  34;  Johnson's  case,  lb.  537.  (But  the  succeeding  section  relieves  it  of 
error,  unless  record  shows  objection  was  made.)  Where  special  jury  is  im- 
paneled, better  practice  to  swear  juror  separately,  as  he  is  selected. — Allen's 
case,  60  Ala,  19. 

7274.  (5014)  (4329)  When  defective  oath  no  ground  for 
reversal  of  criminal  case  by  supreme  court. — No  criminal  case 
taken  by  appeal  to  the  supreme  court  shall  be  reversed  because 
of  any  defect  in  the  administration  of  the  oath  to  any  grand 
or  petit  jury,  unless  the  record  in  the  cause  discloses  the  fact 
that  some  objection  was  taken  in  the  court  below,  during  the 
progress  of  the  trial,  based  on  such  defect;  but  this  rule  shall 
not  apply  to  cases  where  it  appears  affirmatively  from  the 
record  that  the  appellant  did  not  have  the  benefit  of  counsel 
on  his  trial  in  the  court  from  which  the  appeal  was  taken. 

(Feb.  17, 1885,  p.  138.)  No  reversal  because  of  defective  oath  of  jury 
unless  record  shows  objection  made  in  the  court  below,  or  that  the  accused  was 
not  represented  by  counsel.— Baldwin  v.  State,  111  Ala.  11  (20  So.  528). 

7275.  (5015)  (4330)  (4879,  4880)  (4178,  4179)  (626,  627)  (^.) 
Peremptory  challenges;  number  allowed  state  and  defendant. 

— The  state  is  entitled  to  fourteen  peremptory  challenges  on 
the  trial  of  a  capital  offense,  to  four  on  the  trial  of  any  felony 
not  capital,  to  three  on  the  trial  of  any  misdemeanor,  and  to 
six  on  the  trial  of  bastardy  proceedings;  the  defendant  is 
entitled  to  twenty-one  peremptory  challenges,  when  on  trial 
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for  a  capital  offense,  to  eight  when  on  trial  for  any  felony 
not  capital,  to  five  when  on  trial  for  a  misdemeanor,  and  to 
six  when  on  trial  in  bastardy  proceedings.  When  two  or  more 
defendants  are  tried  jointly  for  a  capital  offense,  each  defend- 
•  ant  is  entitled  to  eleven  peremptory  challenges;  on  the  trial 
of  two  or  more  defendants  for  any  felony  not  capital,  each 
defendant  is  entitled  to  four  peremptory  challenges,  and  on 
the  trial  of  two  or  more  defendants  for  a  misdemeanor,  each 
defendant  is  entitled  to  three  peremptory  challenges.  This 
section  does  not  repeal  any  common  law  right  of  challenge. 

Note. — The  commissioner  rewrote  this  section  so  as  to  allow  state  only  eight 
challenges  in  capital  cases,  and  the  defendant  fourteen;  but  the  code  committee 
revised  it  by  restoring  the  statute  to  original  numbers. 

Genesis  of  statute. — Toulmin's  Digest,  p.  215,  f  48.  (Aikin's  Digest,  p.  128, 
8  8  51-53;  Clay's  Digest,  p.  459,8  55;  Feb.  17, 1885,  p.  137;  Feb.  27, 1887, p. 
151, 8  13;  Feb.  28, 1889,  p.  77,  8  2.)  Constitutional  provision  as  to  reviving  or 
changing  laws  with  regard  to  peremptory  challenges,  construed. — Todd  v. 
State,  85  Ala.  339  (5  So.  278).  Statute  changing  number  of  challenges,  con- 
strued.—Todd  v.  State,  85  Ala.  339  (5  So.  278);  Tatum  v.  State,  82  Ala.  5  (2 
So.  531).  Whether  a  juror  has  a  fixed  opinion  must  be  determined  by  the 
oath  of  the  juror  himself.— Jones  v.  State,  120  Ala.  303  (25  So.  204).  Discharg- 
ing a  juror  on  account  of  sickness  authorizes  commencement  of  trial  anew,  but 
does  not  enlarge  number  of  challenges. — Jackson  v.  State,  78  Ala.  471.  A  de- 
fendant allowed  four  challenges  in  bastardy  proceedings  cannot  complain.— 
Dorgan  v.  State,  72  Ala.  173.  State  must  pass  on  jurors  before  defense.— 
Spigener's  case,  62  Ala.  383.'  After  state  challenges,  court  may  require  de- 
fendant to  pass  on  remaining  jurors  before  filling  up  jury. — Wilson's  case,  31 
Ala.  371;  Crittenden  v.  State,  134  Ala.  145  (32  So.  273).  Juror,  if  inadvert- 
ently taken,  may  be  peremptorily  challenged  by  defendant  at  any  time  before 
he  is  sworn. — Murray's  case,  48  Ala.  675.  Unless  waived,  defendant's  right  of 
challenge  not  lost  until  the  oath  is  tendered  to  juror. — lb.;  Drake's  case, 
51  Ala.  30;  Spigener's  case,  62  Ala.  383.  But  too  late  after  juror  is  sworn.— 
Bash's  case,  61  Ala.  89;  Henry's  case,  77  Ala.  75.  Or  after  solicitor  and 
defendant  have  expressed  satisfaction  with  jury  as  organized. — Sparks 's  case, 
59  Ala.  82;  Spigener's  case,  62  Ala.  383.  Law  increasing  number  of  challenges 
for  state  and  defense;  trial  had  under  new  law. — Lore's  case,  4  Ala.  173.  Dis- 
cretionary with  court  to  allow  state  to  challenge  after  first  announcing  satis- 
fied.—Daniel 's  case,  88  Ala.  220  (7  So.  337).  Law  in  force  at  time  of  trial 
regulates  number  of  challenges,  and  not  that  at  time  of  commission  of  offense. — 
South 's  case,  86  Ala.  617  (6  So.  52). 

7276.  (5016)  (4331)  (4881,  4884)  (4180,  4183)  (628,  631) 
Challenges  for  cause. — It  is  a  good  ground  for  challenge  by 
either  party — 

(1)  That  the  person  has  not  been  a  resident  householder 
or  freeholder  of  the  county  for  the  last  preceding  year. 

(2)  That  he  is  not  a  citizen  of  Alabama. 

(3)  That  he  has  been  indicted  within  the  last  twelve  months 
for  felony  or  an  offense  of  the  same  character  as  that  with 
which  the  defendant  is  charged. 

(4)  That  he  is  connected  by  consanguinity  within  the  ninth 
degree,  or  by  affinity  within  the  fifth  degree  (computing  ac- 
cording to  the  rules  of  the  civil  law),  either  with  the  defend- 
ant or  with  the  prosecutor,  or  the  person  alleged  to  be  injured. 


JTJB0B8  AND  JTJBIES.  725 

Petit  Jury  and  Talesmen;  Arranging,  Swearing  and  Challenging. 

(5)  That  he  has  been  convicted  of  a  felony. 

(6)  That  he  has  an  interest  in  the  conviction  or  acquittal 
of  the  defendant,  or  has  made  any  promise,  or  given  any 
assurance  that  he  will  convict  or  acquit  the  defendant. 

(7)  That  he  has  a  fixed  opinion  as  to  the  guilt  or  innocence 
of  the  defendant,  which  would  bias  his  verdict. 

(8)  That  he  is  under  twenty-one,  or  over  seventy  years 
of  age. 

(9)  That  he  is  of  unsound  mind. 

(10)  That  he  is  a  witness  for  the  other  party. 

(11)  In  any  civil  case,  that  the  juror  is  plaintiff  or  defend- 
ant in  a  case  which  stands  for  trial  during  the  week  he  is 
challenged;  or  is  related  by  consanguinity  within  the  ninth 
degree,  or  by  affinity  within  the  fifth  degree  (computed  ac- 
cording to  the  rules  of  the  civil  law),  to  any  attorney  in  the 
cause  to  be  tried,  or  is  a  partner  in  business  with  any  party 
to  such  cause. 

(Feb.  28, 1889,  p.  77,8  2.)  If  court  ascertains  that  juror  is  disqualified, 
challenge  for  cause  should  be  sustained. — Sanford  v.  State,  143  Ala.  78  (39  So. 
370).  This  statute  not  repealed  by  8  7239  (4982).— Iverson's  case,  52  Ala.  170; 
Bsell's  case,  102  Ala.  101  (15  So.  810),  dissenting  opinion,  adopted  in  Parker's 
case,  102  Ala.  128  (15  So.  819).  Jurors  must  have  been  householders  or  free- 
holders for  the  last  preceding  year,  previous  years  not  sufficient. — Williams 
v.  State,  109  Ala.  64  (19  So.  530).  The  juror  must  be  a  resident  of  the 
county  in  which  he  is  summoned;  the  mere  fact  that  the  juror  says  he  lives 
Dear  the  county  line  does  not  show  him  to  be  a  nonresident. — Amos  v.  State, 
96  Ala.  120  (11  So.  424).  Nonresidence  in  county  cause  for  challenge. — Hall's 
case,  51  Ala.  9;  Gray's  case,  55  Ala.  86;  Hall's  case,  40  Ala.  698.  Term 
" householder"  implies  more  than  mere  occupant  of  room  or  house. — Aaron's 
case,  37  Ala.  106.  One  who  has  merely  "rented  lands  for  last  twelve  months," 
is  not  a  "freeholder"  or  "householder." — Iverson's  case,  52  Ala.  170.  Yearly 
tenant  not  a  freeholder. — Aaron's  case,  37  Ala.  106.  "Householders9'  and 
"freeholders"  include  man  living  with  his  family  in  wife's  house  belonging 
to  separate  estate. — Sylvester's  case,  72  Ala.  201.  An  unmarried  man  who 
rents  and  occupies  a  room  as  a  sleeping  apartment,  taking  his  meals  elsewhere, 
is  not  a  householder. — Katzenburg  v.  Lehman,  80  Ala.  512.  It  is  the  proper 
practice  for  the  court  to  make  the  necessary  inquiry  as  to  the  competency  of 
jurors;  if  the  court  should  decline  to  do  it  upon  request,  it  would  be  error. — 
K.  C.  M.  &  B.  B.  B.  Co.  v.  Ferguson,  143  Ala.  512  (39  So.  348).  A  juror  who 
is  under  indictment  for  assault  with  intent  to  murder  is  not  a  competent  juror  in 
murder  trial. — Charleston  v.  State,  133  Ala.  118  (32  So.  259).  Crockett's  case, 
38  Ala.  387.  That  juror  is  on  appearance  bond  of  defendant  is  cause  for 
challenge  by  state. — Brazelton's  case,  66  Ala.  96.  As  to  relations  of  lawyer 
and  client,  master  and  servant,  etc.,  as  causes  of  challenge,  see  lb.  98.  How 
to  count  degrees  of  relationship:  Begin  at  one  of  the  persons  in  question, 
proceed  up  to  the  common  ancestor,  and  then  down  to  the  other  person  in 
question,  calling  it  a  degree  for  each  person  ascending  and  descending;  this 
gives  the  degree  of  relationship. — Danzey  v.  State,  126  Ala.  15  (28  So.  697). 
A  juror  who  is  a  second  cousin  to  persons  indicted  for  the  same  offense  for 
which  defendant  is  indicted,  held  subject  to  challenge  for  cause. — Thomas  v. 
State,  133  Ala.  139  (32  So.  250).  The  fact  that  the  grandmother  of  the  juror 
it  first  cousin  to  the  mother  of  defendant's  wife,  does  not  render  the  juror 
incompetent.  Danzey  v.  State,  126  Ala.  15  (28  So.  697).  That  juror  is  first 
cousin  to  prosecuting  attorney, is  not  cause  for  challenge. — Washington's  case, 
58  Ala.  355.    Nor  first  cousin  of  stepfather  of  deceased. — Kirby's  case,  89  Ala. 
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6a  (8  So.  110).  A  juror  who  states  he  will  try  the  case  on  the  evidence  is 
competent  though  he  states  he  has  formed  and  expressed  an  opinion  based  on 
rumor.— Funderburk  v.  State,  39  So.  672;  Jarvis  v.  State,  138  Ala.  17  (34  So. 
1025).  Though  a  juror  first  answers  that  he  has  a  fixed  opinion  that  would 
bias  his  verdict,  if  he  subsequently  answer  that  he  would  be  governed  entirely 
by  the  evidence,  and  that  what  he  had  heard  would  not  affect  him,  held  com- 
petent.— Bagsdale  v.  State,  134  Ala.  24  (32  So.  674).  A  juror  having  answered, 
((I  have  an  opinion  but  don't  know  whether  it  would  bias  my  verdict  or  not; 
I  cannot  say  it  would  bias  my  verdict;  well,  I  answer  no,"  is  properly  ex- 
cused.— Hammil  v.  State,  90  Ala.  577  (8  So.  380).  A  juror  is  subject  to  chal- 
lenge for  cause  who  says  he  would  not  hang  a  man  who  had  killed  another  in 
a  fight.— Thayer  v.  State,  138  Ala.  38  (35  So.  406).  While  the  statute  applies 
only  to  criminal  cases,  a  juror  in  a  civil  case  having  a  fixed  opinion  at  common 
law  was  disqualified. — Coghill  v.  Kennedy,  119  Ala.  641  (24  So.  459).  Though 
a  juror  has  heard  the  testimony  on  a  former  trial,  if  on  his  voir  dire  he  states 
he  had  no  fixed  opinion,  held  competent. — Jones  v.  State,  120  Ala.  303  (25  So. 
204).  Oath  is  the  sole  method  of  determining  whether  or  not  he  has  a  fixed 
opinion.— Jones  v.  State,  120  Ala.  303  (25  So.  204).  To  disqualify  juror  he 
must  have  more  than  a  bias  or  a  fixed  opinion,  it  must  be  such  that  it  would 
bias  his  verdict  to  disqualify.— Hammil  v.  State,  90  Ala.  577  (8  So.  380). 
Where  a  juror  states  that  the  evidence  would  have  to  be  very  strong  to  change 
his  opinion,  but  he  had  not  made  up  his  mind  as  to  the  classification  of  killing, 
held  incompetent. — King  v.  State,  89  Ala.  146  (7  So.  750).  A  person  who  on 
his  voir  dire  states,  "I  know  nothing  about  the  case  but  what  I  have  read  in 
the  papers,"  etc.,  held  not  disqualified  as  a  juror. — Long  v.  State,  86  Ala.  36 
(5  So.  443).  An  opinion  founded  merely  on  rumor,  or  formed  on  the  hypothesis 
of  the  truth  of  facts  which  he  has  heard,  and  without  the  hearnig  of  other 
facts  which  may  contradict  them  or  lessen  their  weight,  is  not  cause  for 
challenge. — Bales 's  case,  63  Ala.  30.  But  see  Jackson's  case,  77  Ala.  18.  Nor 
is  a  juror  subject  to  challenge  merely  because  he  has  formed  an  opinion  as  to 
the  guilt  or  innocence  of  the  accused,  which  may  be  changed  by  the  evidence.— 
Beason's  case,  72  Ala.  191;  Carson's  case,  50  Ala.  134;  Williams's  case,  3 
Stew.  454;  Morea's  case,  2  Ala.  275;  Hall's  case,  51  Ala.  9;  Long's  case,  86 
Ala.  36  (5  So.  443);  Hammil 's  case,  90  Ala.  577  (8  So.  380).  When  held  good 
cause  of  challenge. — Crockett's  case,  38  Ala.  387;  Ned's  case,  7  Port.  187; 
Quesenberry's  case,  3  Stew.  &  Port.  308;  Henry's  case,  77  Ala.  75;  King's  case, 
89  Ala.  146  (7  So.  750).  The  enumerated  causes  of  challenge  are  not  exclusive 
of  others. — Barden  v.  State,  145  Ala.  1  (40  So.  948).  Juror  over  the  age 
may  be  challenged  for  cause;  statute  directs  how  age  of  juror  may  be  proven.— 
Henderson  v.  State,  98  Ala.  35  (13  So.  146).  Age  does  not  disqualify,  and  not 
cause  for  challenge,  unless  juror  is  under  twenty-one  or  over  seventy  years 
of  age;  but  may  be  claimed  as  exemption. — Williams's  case,  67  Ala.  183; 
Spigener's  case,  62  Ala.  383.  But  if  over  seventy,  juror  disqualified. — Arp's 
case,  97  Ala.  5  (12  So.  301).  Challenges  for  cause  not  confined  to  causes 
enumerated  in  Code. — Smith's  case,  55  Ala.  1  (overruling,  on  this  point,  Ley- 
man's  case,  45  Ala.  72;  Boggs's  case,  lb.  30);  Can's  case,  104  Ala.  4  (16  So. 
150);  Carr's  case,  lb.  43  (16  So.  155);  Wickard's  case,  109  Ala.  45  (19  So.  491). 
Held  cause  for  challenge,  that  juror  served  on  trial  of  another  person  charged 
with  selling  liquor  to  same  intemperate  person. — Smith 's  case,  55  Ala.  1.  Also, 
that  juror  served  on  previous  trial  of  same  case,  or  has  been  summoned  as  a  wit- 
ness for  state. — Commander's  case,  60  Ala.  1;  Atkfn's  case,  lb.  45;  Baldwin's 
case,  111  Ala.  11  (20  So.  528).  Also,  that  juror  sat  on  trial  of  another  person,  con 
victed  at  same  term,  of  like  offense,  at  same  time  and  place. — Wickard's  esse, 
109  Ala.  45  (19  So.  491).  Also,  that  juror  is  witness  and  interested  in  a  similar 
prosecution  against  defendant. — Carr's  case,  104  Ala.  4  (16  So.  150) ;  Carr's  case, 
lb.  43  (16  So.  155).  Also,  that  juror  was  on  the  grand  jury  which  found  the 
indictment. — Birdsong's  case,  47  Ala.  68;  Pinch's  case,  81  Ala.  41  (1  So.  565); 
Williams's  case,  109  Ala.  64  (19  So.  530).  But  challenge  comes  too  late,  if 
prisoner  has  accepted  him. — Battle's  case,  54  Ala.  93.  Also,  in  capital  case, 
where  juror  on  regular  jury  for  the  week  had  previously  convicted  prisoner's 
co-defendant,  as  to  whom  there  had  been  a  severance. — Wesley's  case,  61  Ala. 
282.    Juror  is  not  incompetent  because  he  is  a  witness  in  the  case. — Bell's 
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case,  44  Ala.  393.  (Although,  under  the  statute,  he  may  be  challenged  for 
cause.)  A  juror  who  will  not  inflict  death  penalty  on  circumstantial  evidence 
is  not  a  competent  juror. — Griffin  v.  State,  90  Ala.  596  (8  So.  670).  Coroner 
not  subject  to  challenge  for  cause. — Jackson  v.  State,  74  Ala.  26.  That  the 
juror  is  a  witness  subjects  him  to  challenge  by  either  party,  but  it  is  error  for 
the  court  of  its  own  motion  to  have  him  to  stand  aside;  the  parties  could  waive 
it. — Bell  v.  State,  115  Ala.  25  (22  So.  526).  Challenge  for  cause  may  be  per- 
mitted after  solicitor  and  defendant  expressed  satisfaction  with  jury,  if  cause 
existed  and  was  not  sooner  discovered. — Spark's  case,  59  Ala.  82;  Roberts 's 
case,  68  Ala.  515.  But  too  late  after  juror  sworn. — lb.  See  Drake's  case,  51 
Ala.  30;  Stalls 's  case,  28  Ala.  25;  Williams's  case,  3  Stew.  454.  To  knowingly 
accept  disqualified  juror,  estops  right  to  complain. — Brown's  case,  52  Ala.  345. 
Presumption  that  party  knew,  unless  contrary  appears. — lb.  Also  presumed 
that  juror  was  qualified,  if  record  is  silent  on  the  subject. — Bash's  case,  61 
Ala.  89.  Error  in  disallowing  challenge  for  cause;  when  not  cured  by  allowing 
extra  number  of  peremptory  challenges. — Iverson's  case,  52  Ala.  170.  Not 
error  for  court,  after  examining  juror,-  to  disallow  examination  by  prisoner's 
counsel  for  purpose  of  ascertaining  cause  of  challenge. — Bales 's  case,  63  Ala. 
30;  Hawes's  case,  88  Ala.  37  (7  So.  302).  Not  error  for  court  to  refuse  to 
exclude  disqualified  juror,  unless  challenged  for  cause. — Jackson's  case,  94 
Ala.  85  (10  So.  509).  Kight  of  challenge  for  existing  cause  lost  if  not  claimed 
before  entering  upon  ceremony  of  administering  oath  to  jury. — Smith's  case, 
55  Ala.  1;  Henry's  case,  77  Ala.  75.  ' 

7277.  (5017)  (4332)  (4882,  4884)  (4181,  4183)  (629,  631) 
Same;  how  proved — Of  the  causes  of  challenge  specified  in 
the  last  preceding  section,  the  first  four  may  be  proved  by  the 
oath  of  the  person  summoned,  or  by  other  evidence;  the  fifth 
and  sixth  by  other  testimony  only;  the  seventh  by  the  oath 
of  the  person  alone;  and  the  others  as  the  court  may  direct. 

Court  need  not  examine  juror  on  his  voir  dire  as  to  whether  he  had  interest 
in  the  conviction  or  acquittal,  as  to  whether  he  had  made  any  promise  or 
given  any  assurance,  this  may  be  established  by  other  testimony  alone. — 
Bridges  v.  State,  110  Ala.  15  (20  So.  348).  Though  the  juror  has  heard  the 
testimony  on  a  former  trial,  if  on  his  voir  dire  he  states  he  had  no  fixed  opinion, 
held  competent. — Jones  v.  State,  120  Ala.  303  (25  So.  204).  Relationship  of 
juror  to  parties  may  be  obtained  by  interrogating  him. — K.  C.  M.  &  B.  B.  B. 
Co.  v.  Ferguson,  143  Ala.  512  (39  So.  348). 

7278.  (5018)  (4333)  (4883)  (4182)  (630)  Additional  ground 
of  challenge  in  certain  cases  in  favor  of  state.— On  the  trial 
for  any  offense  which  may  be  punished  capitally,  or  by  im- 
prisonment in  the  penitentiary,  it  is  a  good  cause  of  challenge 
by  the  state  that  the  person  has  a  fixed  opinion  against  capital 
or  penitentiary  punishments,  or  thinks  that  a  conviction 
should  not  be  had  on  circumstantial  evidence;  which  cause 
of  challenge  may  be  proved  by  the  oath  of  the  person,  or  by 
other  evidence. 

Excusing  juror  no  ground  for  quashing  venire. — White  v.  State,  133  Ala.  122 
(32  So.  139).  State  may  challenge  for  fixed  opinion  against  capital  or  peniten- 
tiary punishment,  or  waive  or  forbear  to  exercise  such  right. — Murphy's  case) 
37  Ala.  142;  Lyman's  case,  45  Ala.  78.  But  it  is  not  ground  for  challenge  by 
defense,  nor  can  defendant  complain  of  state  for  waiving  such  cause  of  chal- 
lenge.— Wesley 's  case,  61  Ala.  282;  Harrison's  case,  79  Ala.  29.  It  is  a  good 
cause  of  challenge  by  the  state,  in  felonies  or  misdemeanors,  that  a  juror  will 
not  convict  on  circumstantial  evidence  alone. — Smith's  case,  55  Ala.  1.    And 
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also,  when  indictment  charges  capital  offense,  to  a  juror  who  says  that  he  is 
not  opposed  to  conviction  on  circumstantial  evidence,  but  is  opposed  to  pun- 
ishing capitally  on  such  evidence. — Jackson's  case,  74  Ala.  26;  Garrett's  case, 
76  Ala.  18;  Tatum's  case,  82  Ala.  5  (2  So.  531);  Griffin's  case,  90  Ala.  596  (8 
So.  670).  When  error  for  court  to  exclude  juror,  after  being  accepted  by 
both  sides  because  of  juror's  contradictory  statements,  under  oath,  as  to  his 
qualifications. — Lyman's  case,  45  Ala.  78.  That  party  will  not  convict  on 
circumstantial  evidence  ground  for  challenge. — Whatley  v.  State,  144  Ala.  68 
(89  So.  1014).  Peremptory  challenges  as  to  jurors  convicting  upon  circum- 
stantial evidence. — Calhoun  v.  State,  143  Ala.  11  (39  So.  378).  Competency 
of  jurors  not  determinable  by  character  of  evidence  in  particular  trial — Cal- 
houn v.  State,  143  Ala.  11  (39  So.  378). 

7279.  (5019)  (4334)  (4885)  (4184)  (632)  Court  may  excose 
unfit  person. — Any  person  who  appears  to  the  court  to  be 
unfit  to  serve  on  the  jury,  may  be  excused  on  his  own  motion, 
or  at  the  instance  of  either  party. 

Court  may  ex  mero  motu  excuse  two  jurors  who  had  tried  defendant  on 
a  former  trial. — Curtis  v.  State,  118  Ala.  125  (24  So.  111).  This  statute  not 
intended  to  add  to  number  of  causes  of  challenge,  but  to  allow  juror  to  he 
excused,  when  physically  unable  or  unfit  to  sit  on  jury  until  trial  is  ended.— 
Lyman's  case,  45  Ala.  72;  Marshall's  case,  8  Ala.  302.  Power  of  court  to 
excuse  jurors,  who,  for  reasons  personal  to  themselves,  should  be  exempt  from 
serving;  also  may  reject  juror  who  admits  cause  of  challenge. — Marshall's  case, 
supra.  Where  a  juror  is  sick,  court  may  excuse  him  and  supply  his  place.— 
Sanford  v.  State,  143  Ala.  78  (39  So.  370). 

7280.  (5020)  (4335)  (4751)  (4078)  (528)  Other  excuse* 
allowed  by  court. — The  court  may  excuse  from  service  any 
person  summoned  as  a  juror  if  he  is  disqualified  or  exempt, 
or  for  any  other  reasonable  or  proper  cause,  to  be  determined 
by  the  court. 

(Clay's  Digest,  p.  458,  f  50.)  Court  may  discharge  juror  if  he  becomes  sick 
or  for  other  cause,  if  it  is  necessary  in  the  opinion  of  the  court  to  discharge 
him. — Powell  v.  State,  48  Ala.  154.  But  a  juror  excusing  himself  against 
the  protest  of  the  court  is  error  for  which  judgment  will  be  reversed. — Powell 
v.  State,  48  Ala.  154.  Where  court  excuses  juror  for  the  week  upon  an  excuse, 
it  will  be  held  reasonable  or  for  proper  cause,  where  the  excuse  is  not  set 
out.— Plant  v.  State,  140  Ala.  52  (37  So.  159);  Thomas  v.  State,  124  Ala.  48 
(27  So.  315);  Webb  v.  State,  100  Ala.  47  (14  So.  865).  Court  may  excuse  t 
juror  against  the  objection  of  defendant  where  juror  swears  that  he  is  under 
twenty-one  years  of  age. — Stewart  v.  State,  137  Ala.  33  (34  So.  818).  Juror 
excused  "for  reasons  deemed  sufficient  by  the  court,"  the  reasons  not  being 
set  out,  not  revisable  on  appeal. — Moseley's  case,  107  Ala.  74  (17  So.  932). 
Error  to  excuse  juror  without  cause,  against  defendant's  objection. — Simon's 
case,  108  Ala.  27  (18  So.  781).  Juror  who  cannot  understand  the  English 
language  may  be  excused.— Long's  case,  86  Ala.  36  (5  So.  443).  Power  of 
court  to  excuse  jurors  for  causes  incapacitating  them  from  continued  service— 
Hawes's  case,  88  Ala.  37  (7  So.  302);  Webb's  case,  100  Ala.  47  (14  So.  865); 
Yarbrough's  case,  105  Ala.  43  (16  So.  758).  For  other  causes.— Farias's  case, 
85  Ala.  1  (4  So.  679);  Biley's  case,  88  Ala.  193  (7  So.  149);  Maxwell's  case, 
89  Ala.  150  (7  So.  824);  Cole's  case,  105  Ala.  76  (16  So.  762);  Dorsey's  case, 
107  Ala.  157  (18  So.  199).  Policeman  on  active  duty. — Pierson's  case,  99  Ala. 
148  (13  So.  550).  Court  may  excuse  juror  for  good  and  sufficient  cause.-' 
.Williams  v.  State,  144  Ala.  14  (40  So.  405).  Excusing  juror,  if  for  good  per* 
pose,  and  not  arbitrarily,  will  not  work  a  reversal. — Barden  v.  State,  145  Ala. 
1  (40  So.  948);  Williamson  v.  Mayer,  117  Ala.  258  (23  So.  3). 
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7281.  (5021)  (4336)  (4886)  (4185)  (633)  Alien  not  entitled 
to  jury  of  aliens. — An  alien  is  not  entitled  to  a  jury  composed, 
in  part  or  wholly,  of  aliens  or  strangers. 
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7282-7306. 


Section. 

7282.  Grand  jury;  number;  foreman. 

7283.  If  fifteen  do  not  appear,   or 

number  reduced,  how  sup- 
plied 

7284.  Oath  of  foreman. 

7286.  Oath  of  grand  jurors. 

7280.  Special  charges  to  the  grand 
jury. 

7287.  Duty    of    grand    jury    as    to 

county  jail. 

7288.  To  examine  condition  of  treas- 

ury and  official  bonds;  to  in- 
quire of  indictable  offenses, 
etc. 

7289.  To  inquire  into  sheriff's  ac- 

counts with  state  for  feed- 
ing prisoners. 

7290.  To    inquire    whether    county 

court  has  been  held  as  re- 
quired by  law. 

7291.  To  examine  fee  book  of  pro- 

bate judge. 

7292.  To  examine  books  and  papers 

of  county  superintendent  of 
education. 

7293.  Entitled  to  free  access  to  jail 

and  county  offices. 


Section. 

7294.  Witnesses  and  evidence;  issue 

of    subpoenas;     proceedings 
against  defaulters. 

7295.  Solicitor   authorised    to   sum- 

mon witnesses. 
7298.  Witnesses,   by   whom   sworn; 
certificates    of    attendance; 
list  and  book  kept  and  re- 
turned. 

7297.  Legal  evidence  only  received 

before  grand  jury. 

7298.  When  juror  may  be  required 

to  disclose  testimony. 

7299.  Indictment    discretionary    in 

misdemeanors,  etc. 

7300.  Indictment;     concurrence     of 

twelve     jurors     necessary; 
how  indorsed. 

7301.  Indorsement    of    prosecutor's 

name,  etc. 

7302.  Liability  of  prosecutor  for 

costs. 

7303.  Juror   must   disclose   offenses 

known  to  him. 

7304.  Juror  must  withdraw  when  in- 

terested. 
7306.  Deficiency  in  such  case;  how 

supplied. 
7308.  Attendance  of  solicitor. 


7282.  (5022)  (4337)  (4753)  (4080)  (530)  Grand  jury;  num- 
ber; foreman. — At  least  fifteen  persons  must  be  sworn  on  the 
grand  jury,  one  of  whom  must  be  appointed  as  foreman  by 
the  court;  and  if  he  is  discharged  or  excused  for  any  cause 
after  the  jury  is  sworn  or  charged,  the  court  may  appoint 
another  in  his  place. 

(Clay's  Digest,  p.  458,  $  15.)  An  order  directing  the  drawing  of  additional 
jurors  to  fill  the  place  of  those  excused  after  organization,  without  an  order 
first  discharging  those  absent  from  the  original  panel,  is  Illegal. — Peters  v. 
State,  98  Ala.  38  (13  So.  334).  What  is  sufficient  judgment  entry  to  show  that 
indictments  were  properly  returned  and  presented  to  the  court. — Parnell  v. 
State,  129  Ala.  6  (29  So.  860).  Challenge  of  grand  jurors  by  the  party  about 
to  be  indicted,  not  allowed. — Hughes's  case,  1  Ala.  665.  Instruction  of  court 
to  grand  jury  can  neither  be  excepted  to  nor  assigned  as  error. — Perkins's  case, 
66  Ala.  457.  Objection  to  indictment  because  record  does  not  show  appoint- 
ment of  foreman  should  be  made  by  motion  to  quash,  or  to  strike  from  file, 
before  trial  entered  upon.— Dotson 's  case,  88  Ala.  208  (7  So.  259).    Failure  of 
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minute  entry  to  show  formation  and  showing  that  grand  jurors  reduced  to  four- 
teen and  that  8  7283  (5023)  was  not  complied  with  in  weiring  up  deficiency 
is  within  the  curative  power  of  8  7886  (5289). — Shirley  v.  State,  144  Ala.  35 
(40  So.  269). 

7283.  (5023)  (4338)  (4754)  (4081)  (531)  If  fifteen  do  not 
appear,  or  number  reduced,  how  supplied — If  fifteen  persons, ' 
duly  qualified  to  serve  as  grand  jurors,  do  not  appear,  or  if 
the  number  of  those  who  appear  is  reduced  below  fifteen  by 
reason  of  discharges,  or  excuses  allowed  by  the  court,  or  by 
any  other  cause,  the  court  must  cause  an  order  to  be  entered 
on  the  minutes,  commanding  the  sheriff  to  summon  from  the 
qualified  citizens  of  the  county  twice  the  number  of  persons 
required  to  complete  the  grand  jury,  which  order  the  sheriff 
must  forthwith  execute,  and  in  any  event  the  court  may  in  its 
discretion  order  a  sufficient  number  of  qualified  jurors  sum- 
moned to  increase  the  number  of  grand  jurors  to  eighteen, 
and  the  persons  summoned  by  him  are  bound  to  appear  pres- 
ently, and,  if  necessary,  to  serve* as  grand  jurors,  under  the 
same  penalties  as  if  they  had  been  regularly  drawn  and 
summoned  on  the  original  list  of  grand  jurors  for  the  term; 
and  of  the  persons  so  summoned,  if  a  greater  number  appear 
than  is  necessary  to  complete  the  grand  jury,  the  names  must 
be  written  on  separate  slips  of  paper,  which  must  be  folded 
or  rolled  up,  so  that  the  name  may  not  be  visible,  placed  in 
a  box,  or  some  substitute  therefor,  and  from  them  must  be 
drawn,  under  the  direction  of  the  court,  a  sufficient  number 
of  names  to  complete  the  grand  jury. 

(Aikin's  Digest,  p.  296,  §  6;  Clay's  Digest,  p.  453,  f  5  16-18.)  Court  order- 
ing sheriff  to  summon  from  qualified  citizens  twice  the  number  to  complete 
grand  jury  in  supplying  the  places  of  jurors  summoned  but  excused,  held  sum- 
dent. — Sanders  v.  State,  129  Ala.  69  (29  So.  841).  Where  only  fourteen  appear 
and  are  qualified  and  the  court  orders  sheriff  to  summon  six  others  and  three 
appear  and  jury  organized  therefrom,  held  properly  organized. — Hall  v.  State, 
134  Ala.  90  (32  So.  750).  Where  there  is  a  deficiency  of  two  in  the  panel 
and  the  court  ordered  only  two  persons  summoned  and  required  that  they  be 
householders  and  freeholders,  organization  illegal. — Fowler  v.  State,  100  Ala. 
96  (14  So.  860).  It  may  be  if  the  records  are  silent  as  to  the  organization 
of  the  grand  jury,  regularity  will  be  presumed,  but  if  it  affirmatively  appears 
that  the  organization  was  not  in  accordance  with  the  statute,  it  is  illegal. — 
Finley  v.  State,  61  Ala.  201.  Where  thirteen  appear  and  three  others  are 
added  as  the  statute  directs,  a  recital  in  the  record  that  a  foreman  and  thir- 
teen others,  held  to  be  clerical  misprision  and  cured  by  statute. — Tanner  v. 
State,  92  Ala.  1  (9  So.  613).  No  summoning  of  additional  persons  unless  panel 
reduced  below  fifteen. — Blevins  v.  State,  68  Ala.  92.  Sheriff  summoning  less 
than  required  number,  error  which  is  cured  by  statute.  To  invalidate  indict- 
ment on  ground  of  organization  of  grand  jury,  the  jury  must  be  drawn  in  the 
presence  of  persons  not  authorized  by  law  or  there  must  be  some  erroneous 
judicial  order  as  distinguished  from  a  clerical  or  ministerial. — BilKngalea  v. 
State,  68  Ala.  486,  Extraneous  evidence  to  impeach  the  record  not  allowable.— 
Hall  v.  State,  134  Ala.  90  (32  So.  750).  Plea  to  the  organization  of  grand 
jury  not  available  on  motion  in  arrest  of  judgment. — Harrington  v.  State,  83 
Ala.  9  (3  So.  425).  As  to  formation  of  grand  jury,  see  Welsh  v.  State,  96 
Ala.  92  (11  So.  450).    If  fifteen  appear,  court  has  no  power  to  add  any  more; 
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and  if  more  are  added,  their  acts  are  invalid. — Cross's  case,  63  Ala.  40;  Berry's 
case,  lb.  126.  Court  may  order  twice  as  many  to  be  summoned  as  needed  to 
complete  number  to  eighteen  (now  twenty-one),  or  fifteen,  or  any  intermediate 
number. — Kilgore's  case,  74  Ala.  1.  See  Yancy's  case,  63  Ala.  141;  Couch's 
case,  lb.  163;  Scott's  case,  lb.  59.  Grand  jury  ordered  to  be  completed  "from 
the  bystanders"  is  invalid. — Finley's  case,  61  Ala.  201;  Benson's  case,  68  Ala. 
513;  Couch's  case,  63  Ala.  163.  The  exact,  words  ''qualified  citizens  of  the 
county"  need  not  be  used,  if  words  used  have  same  meaning. — Yancy's  case, 
63  Ala.  141;  Stewart's  case,  98  Ala.  70  (13  So.  319).  If,  after  organization, 
grand  jury  reduced  below  fifteen  by  reason  of  sickness,  court  must  make  an 
order  of  record  discharging  those  incapacitated,  before  supplying  their  places. — 
Peters 's  case,  98  Ala.  38  (13  So.  334);  Scott's  case,  63  Ala.  59.  Order  of  dis- 
charge not  necessary  as  to  persons  summoned  but  who  do  not  appear. — Ger- 
molgez's  ease,  99  Ala.  216  (13  So.  517).  Failure  of  minute  entry  to  show  for- 
mation and  showing  that  grand  jurors  reduced  to  fourteen  and  that  5  7283 
was  not  complied  with  in  making  up  the  deficiency  is  within  the  curative 
power  of  5  7886  (5289).— Shirley  v.  State,  144  Ala.  35  (40  So.  269). 

7284.  (5024)  (4339)  (4755)  (4082)  (532)  Oath  of  foreman. 
— The  following  oath  must  be  administered  to  the  foreman 
of  the  grand  jury:   "You,  as  foreman  of  the  grand  jury  of 

county,  do  solemnly  swear  (or  affirm,  as  the  case 

may  be)  that  you  will  diligently  inquire,  and  true  present- 
ment make,  of  all  indictable  offenses  given  you  in  charge,  as 
well  as  those  brought  to  your  knowledge,  committed  or  triable 
within  the  county;  the  stated  counsel,  your  fellows',  and 
your  own,  you  shall  keep  secret;  you  shall  present  no  person 
from  envy,  hatred,  or  malice,  nor  leave  any  one  unpresented 
from  fear,  affection,  reward,  or  the  hope  thereof;  but  you  shall 
present  all  things  truly  as  they  come  to  your  knowledge,  to 
the  best  of  your  understanding.    So  help  you  God." 

(Clay's  Digest,  p.  453,  §  19.)  If  the  record  shows  that  jury  not  duly  sworn 
as  required  by  statute,  it  is  fatal.  Objection  to  grand  jury  too  late  after 
plea  to  the  merits. — Horton  v.  State,  47  Ala.  58.  Sufficient  recital  in  record 
that  jury  were  legally  sworn. — Lumpkin's  case,  68  Ala.  56;  Battle's  case,  54 
Ala.  93.  Presumption  that  jury  were  properly  sworn. — Battle's  case,  supra; 
Tanner's  case,  92  Ala.  1  (9  So.  613);  Herrington's  case,  83  Ala.  9  (3  So.  429). 
Objection  that  foreman  was  not  sworn  cannot  be  raised  for  first  time  on  appeal. 
— Roe's  case,  82  Ala.  68  (3  So.  2).  Objection  must  be  raised  by  motion  to 
quash  or  to  strike  from  file. — Dotson's  case,  88  Ala.  208  (7  So.  259). 

7285.  (5025)  (4340)  (4756)  (4083)  (533)  Oath  of  grand 
jurors. — After  the  oath  above  prescribed  has  been  admin- 
istered to  the  foreman,  the  following  oath  must  be  adminis- 
tered to  the  other  grand  jurors:  "The  same  oath  which  your 
foreman  has  taken,  on  his  part,  you  and  each  of  you,  on  your 
respective  parts,  shall  well  and  truly  observe  and  keep.  So 
help  you  God." 

(Clay's  Digest,  p.  453,  §  19.) 

7286.  Special  charges  to  the  grand  jury.— The  judges  of  the  <r.co.> 
several  courts  in  this  state  in  which  grand  juries  are  organized 
and  impaneled  shall  give  in  special  charges  to  the  grand  jury 
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relative  to  the  criminal  laws  of  this  state  against  the  follow- 
ing offenses:  Laws  regulating  the  use  of  automobiles,  carry- 
ing concealed  weapons,  dealing  in  county  claims  by  county 
officers,  failure  of  tax  assessor  to  administer  oath  to  taxpayer, 
forming  pools  to  regulate  quantity  or  price  of  product,  com- 
bination to  control  corporation  with  such  intent,  violations 
of  election  laws,  laws  relating  to  convicts  and  prisoners, 
adulterating  and  selling  candies,  gaming,  selling  liquors  in 
violation  of  law,  betting  on  any  election,  violating  the  game 
and  fish  law,  anti-free  pass  law,  or  violating  the  law  prohibit- 
ing corporations  from  contributing  to  campaign  funds;  and  to 
instruct  the  grand  juries  that  it  is  their  duty  to  indict  for  such 
offenses  if,  in  the  opinion  of  the  grand  jury,  the  evidence 
justifies  the  indictment. 

7287.  (5026)  (4341)  (825,4767)  (906,4094)  (772,544)  Duty 
of  grand  jury  as  to  county  jail. — It  is  the  duty  of  the  grand 
jury  to  make  a  personal  inspection  of  the  condition  of  the 
county  jail,  in  regard  to  its  sufficiency  for  the  safe  keeping 
of  prisoners,  their  accommodation  and  health,  and  to  inquire 
into  the  manner  in  which  the  same  has  been  kept  since  the 
last  term  of  the  court;  and  if  it  be  found  that  such  jail  is  not 
constructed  in  the  manner  prescribed  by  law,  and  so  strongly 
and  securely  built  as  to  prevent  the  escape  of  prisoners  con- 
fined therein,  and  properly  ventilated,  they  must,  as  often  as 
may  be  necessary,  cause  the  persons  composing  the  court  of 
county  commissioners,  at  the  time  such  jail  was  insufficient, 
to  be  indicted. 

7288.  (5027)  (4342)  (4767)  (4094)  (544)  To  examine  con- 
dition  of  treasury,  and  official  bonds;  to  inquire  of  indictable 
offenses,  etc. — It  is  the  duty  of  the  grand  jury  to  examine  into 
the  condition  of  the  county  treasury,  and  the  bonds  of  all 
county  officers,  with  regard  to  their  correctness  and  sufficiency, 
and  to  report  upon  the  same;  to  inquire  into  all  indictable 
offenses  committed  or  triable  within  the  county,  which,  as 
they  may  be  advised  by  the  court,  are  not  barred  by  the  lapse 
of  time,  or  some  other  cause;  and  to  perform  such  other  duties 
as  are,  or  may  be  by  law  required  of  them. 

Who  determines  amount  of  penalty  of  official  bond. — Ex  parte  Plowman,  53 
Ala.  440. 

7289.  (5028)  (4343)  To  inquire  into  sheriff's  accounts  with 
state  for  feeding  prisoners. — It  is  the  duty  of  the  sheriff  to 
deliver  the  book  in  which  he  enters  his  accounts  with  the  state 
for  feeding  prisoners  to  the  foreman  of  the  grand  jury  of  the 
circuit  or  city  court  of  such  county,  upon  the  first  day  of  each 
term  thereof;  and  it  shall  be  the  duty  of  the  grand  jury  to 
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inquire  into,  the  correctness  of  such  accounts  as  may  have  heen 
so  made  out  since  the  preceding  term. 

(Feb.  22,  1881,  p.  11,  §  4;  Dec.  11,  1882,  p.  14,  8  2.) 

7290.  (5029)  To  inquire  whether  county  court  has  been 
held  as  required  by  law. — It  is  the  duty  of  the  grand  jury  to 
inquire  whether  the  county  court  has  been  held  as  required 
by  law,  and  if  they  find  that  it  has  not  been  so  held,  to  report 
that  fact  to  the  court. 

(Feb.  6,  1895,  p.  402, 8  3.)  What  is  sufficient  judgment  entry  to  show  that 
indictments  were  properly  returned  and  presented  to  the  court. — Parnell  v. 
State,  129  Ala.  6  (29  So.  860). 

7291.  (5030)  (4344)  (5022)  (3539)  (3068)  To  examine  fee 
book  of  probate  judge.— It  is  the  duty  of  the  solicitor  and 
grand  jury,  at  every  term  of  the  circuit  or  city  court,  to  ex- 
amine the  fee  book  of  the  probate  judge,  and  ascertain  if 
illegal  fees  have  been  received. 

7292.  (5031)  (4345)  To  examine  books  and  papers  of  county 
superintendent  of  education. — It  is  the  duty  of  the  solicitor 
and  the  grand  jury,  at  every  term  of  the  circuit  or  city  court, 
to  examine  the  books  and  papers  of  the  county  superintendent 
of  education. 

(Feb.  7, 1879,  p.  140,  *  66.) 

7293.  (5032)  (4346)  (4768)  (4095)  (545)  Entitled  to  free 
access  to  jail  and  county  offices.— They  are  entitled  to  free 
access,  at  all  proper  hours,  to  the  county  jail,  and  to  the  office 
of  the  county  treasury,  and  to  examination,  without  charge, 
of  all  records  and  other  papers  in  any  of  the  county  offices 
connected  in  any  way  with  their  duties. 

7294.  (5033)  (4347)  (4774)  (4101)  (551)    Witnesses  and  (roo.) 
evidence;  issue  of  subpoenas;  proceedings  against  defaulters. 
—The  solicitor,  or  the  foreman  of  the  grand  jury,  or  the  clerk 

of  the  court,  on  the  application  of  the  grand  jury,  must  issue 
subpoenas  for  any  witnesses  whom  they  may  require  to  give 
evidence  before  them;  and  if  witnesses  so  summoned  fail  to 
attend,  the  subpoenas  must  be  returned  to  the  court,  with  the 
default  thereon  indorsed,  signed  by  the  foreman  and  the  same 
proceedings  may  thereupon  be  had  against  them  as  against 
defaulting  witnesses,  the  indorsement  of  the  foreman  being 
presumptive  evidence  of  the  default. 

(Clay's  Digest,  p.  454,  $  21.)  Sufficiency  of  scire  facias  against  such  wit- 
ness; what  will  not  support  final  judgment. — Burden's  case,  82  Ala.  579.  Con- 
tempt by  refractory  witness. — Newsum's  case,  78  Ala.  408. 

7295.  (5034)  (4348)  (4215)  (3627)  (85)  Solicitor  author- 
ised to  summon  witnesses. — Solicitors  have  authority,  and  it  is 
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their  duty,  in  term  time  or  in  vacation,  to  issue  a  subpoena  for 
any  person  whom  they  may  desire  to  appear  before  the  grand 
jury,  to  give  evidence  of  any  violation  of  the  law. 

(Mar.  1, 1881,  p.  36.) 

7296.  (5035)  (4349)  (4773)  (4100)  (550)  Witnesses,  by 
whom  sworn;  certificates  of  attendance;  list  and  book  kept 
and  returned. — Witnesses  before  the  grand  jury  may  be  sworn 
by  the  solicitor  or  foreman,  and  a  list  of  all  witnesses  sum- 
moned, and  in  attendance  before  such  jury  during  each  term, 
must  be  kept  by  the  foreman;  and  he  shall  give  to  each  of 
such  witnesses  a  certificate,  stating  the  number  of  the  case  in 
which  such  witness  attended,  the  number  of  days  of  his  actual 
attendance,  the  number  of  miles  traveled  by  him,  and  the 
amount  due  him;  and  each  of  such  items  the  foreman  shall 
enter  in  a  book  kept  for  that  purpose;  and  such  book  and 
list,  certified  by  the  foreman  to  be  correct,  must  be  by  him 
returned  into  court,  and  by  the  clerk  filed  and  kept  as  a  part 
of  the  records  of  such  court. 

(Clay's  Digest,  p.  453,  §  20;  Feb.  23, 1883,  p.  158.)  Witness  certificates,  by 
whom  certified  as  to  fine  and  forfeiture  fund  of  Tuscaloosa  county. — Alston 
v.  Yerby,  108  Ala.  480  (18  So.  559).  Jury  ticket  claim  against  county.— 
Scruggs  v.  State,  111  Ala.  60  (20  So.  642);  Newsum's  case,  78  Ala.  408;  Banks's 
case,  78  Ala.  14;  Joyner's  case,  78  Ala.  448. 

(r.o.c.)  7297.  (5036)  (4350)  (4776)  (4103)  (553)  Legal  evidence 
only  received  before  grand  jury.— In  the  investigation  of  a 
charge  for  any  indictable  offense,  the  grand  jury  can  receive 
no  other  evidence  than  is  given  by  witnesses  before  them,  or 
furnished  by  legal  documentary  evidence;  and  any  witness 
may  be  examined  and  compelled  to  testify  as  to  any  offense 
within  his  knowledge,  without  being  specially  interrogated 
as  to  any  particular  person,  time,  or  place. 

Can  receive  no  other  evidence  than  is  given  by  witnesses  or  legal  docu- 
mentary evidence. — Sparrenberger  v.  State,  53  Ala.  481.  The  grand  jury  is 
the  great  inquest  between  the  government  and  its  citizens. — Sparrenberger  v. 
State,  53  Ala.  481.  Indictments  have  solemn  sanction  thrown  around  then 
and  it  is  not  allowable  to  prove  by  other  persons  how  a  grand  jury  or  any 
member  voted  on  any  particular  finding. — Spigener  v.  State,  62  Ala.  383.  In- 
dictment found  for  seduction  on  the  uncorroborated  testimony  of  prosecutrix 
wiU  be  quashed.— Hart  v.  State,  117  Ala.  183  (23  So.  43).  How  the  report  of 
the  grand  jury  as  to  impeachment  proceedings  is  assailable. — State  v.  Savage, 
89  Ala.  1  (7  So.  7,  183).  Whether  accused  will  be  permitted  to  go  behind 
the  report  and  show  it  was  not  found  by  the  requisite  number  of  jurors  or 
without  legal  evidence,  quere? — State  v.  Savage,  89  Ala.  1  (7  So.  7,  183).  Ob- 
jection to  indictment  found  without  proper  evidence  and  returned  by  less  than 
twelve  jurors,  available  by  motion  to  quash  or  strike  from  files,  not  by  plea.— 
Sparrenberger 's  case,  53  Ala.  481;  Perkins's  case,  66  Ala.  457.  See  Washing- 
ton's case,  63  Ala.  189.  What  not  legal  documentary  evidence;  no  inquiry 
allowed  as  to  sufficiency  of  legal  evidence. — Sparrenberger 's  case,  supra.  If 
competent  witness  examined  before  grand  jury,  such  motion  cannot  be  enter- 
tained.— Washington's  case,  63  Ala.  189. 
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7298.  (5037)  (4351)  (4780)  (4107)  (557)  When  juror  may 
be  required  to  disclose  testimony. — A  grand  juror  may  be 
required  by  any  court  to  disclose  the  testimony  of  any  witness 
examined  before  the  grand  jury  for  the  purpose  of  ascertain- 
ing whether  it  is  consistent  with  the  testimony  given  by  the 
witness  before  the  court,  or  on  a  charge  of  perjury  against 
him. 

Grand  juror  may  be  examined  to  disclose  testimony  of  witness  examined 
before  grand  jury. — Burton  v.  State,  115  Ala.  1  (22  So.  585);  Pellum's  case, 
89  Ala.  28  (8  So.  83). 

7299.  (5038)  (4352)  (4769)  (4096)  (546)  Indictment  dis- 
cretionary in  misdemeanors,  etc. — The  grand  jury  are  not 
bound  to  find  an  indictment  for  any  misdemeanor,  where  no 
prosecutor  appears,  unless  twelve  of  their  number  think  it 
necessary  for  the  public  good. 

(Clay's  Digest,  p.  480,8  22.)  What  is  meant  by  " prosecutor. ' ' — Black- 
man's  case,  98  Ala.  77  (13  So.  316). 

7300.  (5039)  (4353)  (4777)  (4104)  (554)  Indictment;  con- 
currence of  twelve  jurors  necessary;  how  indorsed. — The  con- 
currence of  at  least  twelve  grand  jurors  is  necessary  to  find 
an  indictment;  and  when  so  found  it  must  be  indorsed  "a 
true  bill,"  and  the  indorsement  signed  by  the  foreman. 

( Aikin  's  Digest,  p.  121,  §  35.)  Variance  between  original  indictment  and 
copy  served  on  defendant,  bow  shown, — Wilson  v.  State,  128  Ala.  17  (29  So. 
569).  Necessity  of  indorsement  of  true  bilL — Wilson  v.  State,  128  Ala.  17 
(29  So.  569);  Mose's  case,  35  Ala.  421.  Before  accused  can  be  arraigned,  the 
record  must  disclose  an  indictment,  the  finding  of  the  grand  jury  organized 
as  required  by  law,  signed  and  indorsed. — Bradford  v.  State,  54  Ala.  230. 
Effect  of  dismissing  prosecution  because  indictment  not  signed  or  indorsed 
as  required  by  statute. — Smith  v.  State,  79  Ala.  21.  When  parol  evidence  not 
admissible  to  show  twelve  grand  jurors  did  not  concur. — Spigener  v.  State,  6£ 
Ala.  383;  Hall  v.  State,  134  Ala.  90  (32  So.  750).  Immaterial  variance  between 
name  (Hutcheson)  of  foreman,  and  name  (Hutchinson)  indorsed. — Steadman's 
ease,  7  Port.  496.  Variance  immaterial,  if  idem  sonans. — Jackson  'a  case,  74  Ala. 
26.  Also  where  it  is  J.  H.  Karter  on  indictment,  and  John  H.  Carter  in  minute 
entry. — McDaniel's  case,  76  Ala.  1.  Name  of  foreman  signed  by  clerk  of  jury 
to  indorsement  "true  bill"  in  presence,  and  by  direction  of  foreman,  repre- 
hensible, but  does  not  invalidate  indictment. — Benson's  case,  68  Ala.  544. 
Indorsement  by  foreman  and  filing  by  clerk  sufficient  evidence  of  validity 
of  indictment. — Hubbard's  case,  72  Ala.  164.  Court  takes  judicial  notice  of 
term  at  which  indictment  returned  and  filed. — Overton 's  case,  60  Ala.  73.  What 
shown  to  be  sufficient  compliance  with  statute  as  to  indorsement,  presentation,, 
and  filing  of  indictment. — Wesley's  case,  52  Ala.  182;  McCuller's  case,  49  Ala. 
39;  McKee's  case,  82  Ala.  32  (2  So.  451).  Examination  and  refusal  to  find 
bill  cannot  affect  power  and  action  of  succeeding  grand  jury. — Nicholson 'a 
case,  72  Ala.  178.  Clerk's  indorsement  not  necessary  to  validity  of  indict- 
ment.—Stanley 's  case,  88  Ala.  154  (7  So.  273).  What  sufficient  to  show  that 
twelve  jurors  concurred. — Smith  v.  State,  142  Ala.  15  (39  So.  329). 

7801.  (5040)  (4354)  (4778)  (4105)  (555)  Indorsement  of 
prosecutor's  name,  etc. — If  a  prosecutor  appears,  his  name 
must  be  indorsed  by  the  foreman  on  the  indictment;  and  if 
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no  prosecutor  appears  the  words  "no  prosecutor"  must  be 
indorsed  thereon. 

(Aikin's  Digest, p.  123,5  55;  Clay's  Digest,  p.  482,  ft  37.)  Authenticity  of 
the  indictment  consists  of  an  indorsement  by  the  foreman  and  by  the  clerk, 
and  this  may  be  made  at  any  time  while  the  cause  is  in  fieri. — Hubbard  t. 
State,  72  Ala.  164.  These  indorsements  merely  directory,  and  their  omissioi 
will  not  invalidate  the  indictment— Hughes's  ease,  1  Ala.  655.  See  Ash  wood's 
case,  63  Ala.  120.  What  is  meant  by  ' '  prosecutor. "-— Blackman  's  ease,  98 
Ala.  77  (13  So.  816). 

<rc.c)  7302.  (5041)  (4355)  (4779)  (4106)  (556)  Liability  of  prose- 
cutor  for  costs. — When  the  indictment  is  for  a  misdemeanor, 
and  the  court  is  of  opinion  that  the  prosecution  is  frivolous 
or  malicious,  the  prosecutor  is  liable  for  the  costs. 

(Aikin's  Digest,  p.  123,  ft  55.)  Statutes  directing  how  fees  are  taxed.— 
Hawkins  v.  State,  124  Ala.  102  (27  So.  215).  The  state,  by  the  common  law, 
i  pays  no  costs,  hence  it  must  be  authorized.  The  common-law  maxim  was  "the 
king  shall  neither  pay  nor  receive  costs." — State  v.  Brewer,  59  Ala.  ISO. 
Prosecutor  can  be  taxed  for  costs  only  in  misdemeanors;  and  record  most  show 
that  prosecution  appeared  frivolous  or  malicious. — Burns 's  ease,  5  Ala.  227; 
Tuck's  ease,  8  Ala.  664. 

7303.  (5042)  (4356)  (4770)  (4097)  (547)  Juror  must  dis- 
close offenses  known  to  him. — If  any  grand  juror  knows,  or 
has  reason  to  believe  that  a  public  offense  has  been  committed, 
which  may  be  indicted  and  tried  in  that  county,  it  is  his  duty 
to  disclose  the  same  to  his  fellow  jurors,  who  must  thereupon 
investigate  it. 

7304.  (5043)  (4357)  (4771)  (4098)  (548)  Juror  must  with, 
draw  when  interested. — A  grand  juror  must  not  be  present 
at,  or  take  any  part  in  the  deliberations  of  his  fellow  jurors 
respecting  any  public  offense  with  which  he  is  charged,  or 
which  was  committed  against  his  person  or  property,  or  when 
he  is  a  prosecutor,  or  when  he  is  connected  by  blood  or  mar- 
riage with  the  person  charged. 

Grand  jury  cannot  be  called,  and  required  to  expurgate  themselves  of  any 
supposed  interest  or  bias,  at  the  instance  of  one  in  jail,  and  expecting  an  in- 
dictment to  be  preferred  against  him. — Clarissa's  case,  11  Ala.  57.  Objection 
made  by  plea. — lb.  57. 

7305.  (5044)  (4358)  (4772)  (4099)  (549)  Deficiency  in  such 
case;  how  supplied — If  by  reason  of  the  provisions  of  the 
preceding  section  the  number  of  grand  jurors  is  reduced  below 
thirteen  in  the  investigation  of  any  matter,  the  court  must 
supply  the  deficiency  from  the  qualified  jurors  of  the  county; 
and  the  persons  so  placed  on  the  grand  jury  must  serve  only 
during  such  investigation. 

7306.  (5045)  (4359)  (4775)  (4102)  (552)  Attendance  of 
solicitor. — The  solicitor  must  attend  before  the  grand  jury 
when  required  by  them,  and  he  may  do  so  whenever  he  sees 
fit,  for  the  purpose  of  examining  witnesses  in  their  presence, 
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or  giving  them  legal  advice  as  to  any  matter  connected  with 
their  duties,  and  he  may  appear  before  them  at  any  time  to 
give  information  as  to  any  matter  cognizable  by  them;  but 
he  must  not  be  present  at  the  expression  of  their  opinions,  or 
the  giving  of  their  votes  on  any  matter  before  them. 

(Clay's  Digest,  p.  454,5  §  22,  23.)  Solicitor's  authority  to  consult  and 
advise  the  grand  jury.— Hall  v.  State,  134  Ala.  90  (32  So.  750).  An  attorney  is 
not  authorized  to  go  before  the  grand  jury  at  request  of  the  solicitor  and 
perform  his  duties;  yet  indictment,  so  found,  should  not  be  quashed  because  of 
such  unauthorized  appearance  of  the  attorney. — Ble vine's  case,  68  Ala.  92. 
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7307.  (5046)  Defaulting  juror  punished  for  contempt;  pro-  (r.co 
oeedings. — If  any  person  summoned  as  a  grand  or  petit  juror 
shall  fail  to  obey  such  summons  without  good  excuse,  to  be 
determined  by  the  court,  he  shall  be  deemed  guilty  of  a  con- 
tempt of  court;  and  if  no  sufficient  excuse  be  rendered  for  him 
at  the  time  of  his  default,  a  rule  shall  issue  to  him  to  show 
cause  why  he  shall  not  be  adjudged  guilty  of  such  contempt 
and  punished  accordingly;  and  if  he  shall  fail  at  the  next  term 
after  the  service  of  such  notice  to  render  such  excuse,  he  shall 
be  fined  by  the  court  not  more  than  one  hundred  dollars,  and 
may  be  imprisoned  in  the  county  jail  for  not  more  than  ten 
days.  In  courts  holding  terms  longer  than  thirty  days  the 
rule  shall  be  made  returnable  twenty  days  after  it  issues,  and 
the  person  in  default  shall  have  ten  days  after  service  in 
which  to  appear  and  render  his  excuse. 

(Aikin's  Digest,  p.  297,  §  14;  Clay's  Digest,  p.  460,  §  460;  Feb.  28, 1887,  p. 
151,5  8.)  As  to  proceedings  on  scire  facias,  see  Pomeroy's  case,  40  Ala.  63; 
Grand's  case,  lb.  709;  Hatch's  case,  lb.  718;  Hall's  case,  15  Ala.  431;  Craig's 
case,  12  Ala.  363;  Ellison's  case,  8  Ala.  273;  Hinson's  case,  4  Ala.  671;  Hay* 
ter's  case,  7  Port.  156;  Lloyd's  case,  Minor,  34. 
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7308,  7309. 


8BCTION. 

7308.  Disclosure    of   indictment   by 
officer  or  grand  juror. 


Section. 
7309.  Disclosure  of  testimony  before 
grand  jury  by  witness. 


7308.  (5047)  (3969)  (4134)  (3577)  (36)  Disclosure  of  in- 
dictment by  officer  or  grand  juror. — Any  judge,  solicitor, 
clerk,  or  other  officer  of  court,  or  grand  juror,  who  discloses 
the  fact  that  an  indictment  has  been  found,  before  the  def end- 
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ant  has  been  arrested,  or  has  given  bail  for  his  appearance 
to  answer  thereto,  mnst,  on  conviction,  be  fined  not  less  than 
two  hundred  dollars,  and  may  also  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county  for  not  more 
than  six  months.     (Form  43  [36].) 

Indictments  have  solemn  sanction  thrown  around  them  and  it  is  not  allow- 
able to  prove  by  other  persons  how  a  grand  jury  or  any  member  thereof  voted 
on  any  particular  finding. — Spigener  v.  State,  62  Ala.  383;  White's  case,  44 
Ala.  409. 

7309.  (5048)  (3970)  (4135)  (3578)  (37)  Disclosure  of  testi- 
mony before  grand  jury  by  witness. — Any  person  who,  having 
been  a  witness  before  the  grand  jury,  discloses  the  name  of 
the  person  about  whom  he  testified,  or  any  of  the  facts  to 
which  he  testified,  before  the  arrest  of  the  person  against 
whom  he  testified,  or  before  such  person  has  given  bail  for 
his  appearance  to  answer  the  indictment  or  indictments  found 
against  him,  must,  on  conviction,  be  fined  not  less  than  one 
hundred  dollars,  and  may  also  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county  for  not  more 
than  six  months. 


ARTICLE  11. 

Keeping  Together  and  Discharging  the  Jury.    7310-7314. 


Section. 

7310.  When  kept  together,  jury  pro- 

vided with  lodging  and  re- 
freshments. 

7311.  Discharge  of  sick  juror  before 

retirement. 


8ECTION. 

7312.  Discharge  of  sick  juror,  etc., 
after  retirement. 

7313.  Discharge  by  adjournment 

7314.  Discharge    of    jury;    mistrial 

entered. 


7310.  (5276)  (4452)  (4887)  When  kept  together,  jury  pro- 
vided  with  lodging  and  refreshments. — Whenever  a  jury  is, 
by  order  of  the  court,  kept  together  without  separation  during 
any  night,  or  for  an  unusual  length  of  time,  it  is  the  duty  of 
the  sheriff,  with  the  approval  of  the  court,  at  the  expense  of 
the  county,  to  provide  for  the  jurors  suitable  lodging  and 
refreshments. 

7311.  (5277)  (4453)  (4906)  (4201)  (649)  Discharge  of  sick 
juror  before  retirement. — If  before  the  jury  retires  one  of 
them  becomes  so  sick  ae  to  incapacitate  him  for  the  perform- 
ance of  his  duty,  or  any  other  cause  renders  it  necessary,  in 
the  opinion  of  the  court,  to  discharge  a  juror,  such  juror  may 
be  discharged,  another  summoned  in  his  place,  and  the  trial 
commenced  anew. 

Discharge  of  jury  on  account  of  sickness  of  one  does  not  authorize  acquittal, 

•ven  if  court  refuses  to  summon  another  jury  and  commence  anew;  defendant 

in  jeopardy. — Mixon  's  case,  55  Ala.  129.    What  the  record  should  show. — 
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Robinson's  case,  52  Ala.  587.  Sudden  illness  of  juror  or  prisoner  may  author- 
ize discharge. — Ned's  case,  7  Port.  187  j  Hawes's  case,  88  Ala.  37  (7  So.  302). 
Also  sickness  of  juror's  family. — lb.;  Parson's  case,  22  Ala.  50.  Court  should 
be  cautiouB  about  discharging  jury. — Barrett's  case,  35  Ala.  406.  Judge  may 
exercise  a  discretion,  if  necessities  arise  and  reasonable  time  allowed  jury  for 
deliberation. — lb.  406;  Powell's  case,  19  Ala.  577.  Unauthorized  discharge  of  a 
jury  is  equivalent  to  an  acquittal,  and  is  available  on  plea  of  former  acquittal. — 
What  amounts  to  illegal  discharge. — McCauley's  case,  26  Ala.  135;  Bell's  case, 
44  Ala.  393;  Ex  parte  Clements,  50  Ala.  459;  Bell's  case,  48  Ala.  684;  Cook's  . 
case,  60  Ala.  39.  Court  has  no  discretionary  power  in  a  capital  case  to  dis- 
charge a  jury  for  not  agreeing. — Ned's  case,  7  Port.  187;  Parson's  case,  22  Ala. 
50.  Where  a  juror  discharged  himself,  after  being  declared  competent,  and 
court  supplied  his  place,  held  error. — Powell's  case,  48  Ala.  154.  Separation 
and  misconduct  of  jury;  effect  of  as  ground  for  new  trial. — Williams's  case,  48 
Ala.  85;  s.  c,  45  Ala.  58;  Crocker's  case,  47  Ala.  53;  Bobinson's  case,  49  Ala. 
394;  Butler's  case,  72  Ala.  179.  Court  recommends  that  separation  of  jury 
in  all,  as  in  capital  felonies,  be  forbidden. — Williams's  case,  45  Ala.  58.  Ex- 
cusing a  sick  juror  does  not  enlarge  defendant's  peremptory  challenges. — Jack- 
son's case,  78  Ala.  471.    Before  trial  entered  upon. — See  note  to  9  7263  (5004). 

7312.  (5278)  (4454)  (4907)  (4202)  (650)  Discharge  of 
sick  juror,  etc.,  after  retirement.— If  after  the  jury  retire  one 
of  them  becomes  so  sick  as  to  prevent  the  discharge  of  his 
duty,  or  any  other  cause  or  accident  occurs  to  prevent  their 
being  kept  together  for  deliberation,  they  may  be  discharged. 

See  note  to  §  7311  (5277).     See  citations  to  preceding  sections. 

7313.  (5279)  (4455)  (4908)  (4203)  (651)  Discharge  by 
adjournment. — A  final  adjournment  of  the  court  discharges 
the  jury. 

See  note  to  9  7311  (5277). 

7314.  Discharge  of  jury;  mistrial  entered. — The  courts  or  <r.c.c> 
presiding  judges  in  all  cases  of  jury  trial  may  discharge  the 
jury  without  giving  a  verdict,  with  the  consent  of  all  parties 

to  the  trial,  or  without  the  consent  of  the  parties,  when  in  the 
opinion  of  the  court  or  judge  there  is  a  manifest  necessity 
for  the  discharge,  or  when  the  ends  of  justice  would  otherwise 
be  defeated.  In  all  cases  in  which  the  jury  is  discharged 
without  a  verdict,  a  mistrial  shall  be  entered  upon  the  min- 
utes of  the  court,  assigning  the  reason  or  cause  for  the  mis- 
trial; and  no  person  shall  gain  any  advantage  by  reason  of 
such  discharge  of  the  jury. 
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AETICLE  12. 


Vebdicts  and  Polling  of  the  Jubt.    7315-7317. 


Section. 
7315.  Verdict  may  be  of  leee  offense 
than  charged,  etc. 


Section. 

7316.  Verdict  and  judgment  as  to 

several  of  joint  defendants. 

7317.  Polling  jury. 


7315.  (5306)  (4482)  (4904)  (4199)  (647)  Verdict  may  be 
of  less  offense '  than  charged,  etc. — When  the  indictment 
charges  an  offense  of  which  there  are  different  degrees,  the 
jury  may  find  the  defendant  not  guilty  of  the  degree  charged, 
and  guilty  of  any  degree  inferior  thereto,  or  of  an  attempt  to 
commit  the  offense  charged;  and  the  defendant  may  also  be 
found  guilty  of  any  offense  which  is  necessarily  included  in 
that  with  which  he  is  charged,  whether  it  be  a  felony  or  a 
misdemeanor. 

(Clay's  Digest,  p.  439,  §  12.)  Statute  does  not  apply  to  offenses  created  bj 
statute  which  were  made  single  and  indivisable,  as  to  which  there  is  involved 
no  lower  grade  than  the  one  charged,  such  as  larceny  from  the  person. — Stone 
v.  State,  115  Ala.  121  (22  So.  275).  Conviction  may  be  had  for  manslaughter 
in  the  second  degree  under  an  indictment  charging  murder. — T/'""e**"  t. 
State,  120  Ala.  293  (25  So.  6).  While  there  may  be  a  conviction  for  any 
degree  of  homicide  under  indictment  charging  murder,  it  is  not  error  for 
the  court  to  refuse  to  charge  upon  the  degrees  of  homicide  as  to  which  there 
is  no  proof.— Stoball  v.  State,  116  Ala.  454  (23  So.  162).  See  White  v.  State, 
103  Ala.  72  (16  So.  63).  Under  the  statute  as  it  now  exists  as  to  larceny, 
there  may  be  a  conviction  of  petit  larceny  under  an  indictment  ohargmf 
larceny  from  dwelling,  storehouse,  etc.,  but  it  was  not  true  prior  to  the 
amendment  of  the  statute.— Storrs  v.  State,  129  Ala.  101  (29  So.  778).  Under 
an  indictment  charging  robbery,  a  conviction  may  be  had  for  larceny,  for 
attempt  to  rob,  for  an  assault,  and  for  assault  and  battery. — Bambo  v.  State, 
134  Ala.  71  (32  So.  650);  Cook  v.  State,  134  Ala.  137  (32  So.  696).  Defend- 
ants may  be  convicted  of  an  assault  with  intent  to  murder  under  an  indictment 
charging  murder. — Thomas  v.  State,  125  Ala.  45  (27  So.  920);  Daughdrill  t. 
State,  113  Ala.  7  (21  So.  378).  Conviction  allowed  of  assault,  or  assault  and 
battery,  under  indictment  for  assault  to  murder. — TurbeviUe's  case,  40  Ala. 
715;  Mooney's  case,  33  Ala.  419;  Sankey  v.  State,  128  Ala.  51  (29  So.  578). 
Of  assault  to  rape,  or  of  an  assault  and  battery,  under  indictment  for  rape.— 
Bichardson's  case,  54  Ala.  158;  Lewis's  case,  80  Ala.  54.  Of  petit  larceny 
under  indictment  for  grand  larceny. — Cohen's  case,  50  Ala.  109;  Boiling's  case, 
98  Ala.  80  (12  So.  782);  Carl  v.  State,  125  Ala.  89  (28  So.  505).  Of  assault 
and  battery  under  indictment  for  affray. — MeLellan's  case,  53  Ala.  640.  8ame 
under  indictment  for  maltreatment  of  convict. — Sanders's  case,  55  Ala.  43.  Of 
larceny  under  indictment  for  robbery. — Allen's  case,  58  Ala.  98;  Morris's  case, 
97  Ala.  82  (12  So.  276).  "Of  attempt  to  commit  larceny  under  indictment  for 
larceny. — Wolf's  case,  41  Ala.  412;  Edmond's  case,  70  Ala.  8.  See  Burke's 
case,  74  Ala.  399. 

7316.  (5307)  (4483)  (4909)  (4204)  (652)  Verdict  and  judg- 
ment as  to  several  of  joint  defendants. — When  several  persons 
are  indicted  and  tried  jointly,  if  the  jury  cannot  agree  upon 
a  verdict  as  to  all,  they  may  render  a  verdict  as  to  those  in 
regard  to  whom  they  agree,  on  which  a  judgment  must  be 
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entered  accordingly;  and  the  case,  as  to  the  other  defendants, 
may  be  tried  by  another  jury. 

Where  two  jointly  Indicted  and  proof  shows  offense  committed  severally, 
ean  be  no  conviction  of  either  or  both. — Johnson's  case,  44  Ala.  414.  Nor  if 
each  committed  offense  at  different  times. — McGehee's  case,  58  Ala.  360.  Nor 
conviction  of  one  on  proof  of  other's  guilt. — Rowland's  case,  55  Ala.  210.  See, 
also,  Finch  Si  case,  81  Ala.  41  (1  So.  565);  South 's  case,  86  Ala.  617  (6  So.  52). 

7317.  (5308)  (4484)  (4910)  (4205)  (653)  Polling  jury.— 
When  a  verdict  is  rendered,  and  before  it  is  recorded,  the  jury 
may  be  polled,  on  the  requirement  of  either  party;  in  which 
case,  they  must  be  severally  asked  if  it  is  their  verdict;  and 
if  any  answer  in  the  negative,  the  jury  must  be  sent  out  for 
further  deliberation. 

State  or  defendant  has  right  to  poll  jury;  accused  should  be  present. — 
Hughes's  case,  2  Ala.  102;  Blister's  case,  26  Ala.  107.  Cannot  be  exercised 
until  verdict  read  alound  in  court. — Blister's  case,  supra.  Inquiry  cannot  be 
made  into  reasons  or  motives  for  assenting  to  verdict. — Winslow's  case,  76 
Ala.  42;  Prior's  case,  77  Ala.  56.  Bight  waived  or  lost  by  prisoner  failing  to 
assert  it  at  proper  time,  or  by  consenting  for  clerk  to  receive  verdict,  etc. — 
Brown's  case,  63  Ala.  97. 


CROSS   REFERENCES. 


JUBOBS  AND  JUBIES  (Civil  Code) 4633-4636,  4584  et  seq.;  5359-5365 

"       (Criminal  Code)  7233-7317 

JUBT  COMMISSIONEBS  (Criminal  Code) 7233-7238,  7478-7480 

JUET  TBIAL   IN  OHANOBBT  (Civil  Code) 3201-3205 

JUSTICE  OF  THE  PEAOB  (Political  Code) 1469-1471 

(Civil  Code)    4637-4730 

(Criminal  Code)  6733-6744,  7584-7615 

JUSTICES  OF  SUPBEME  OOUBT  (Civil  Code) 5948-5967 

JUVENILE  DELINQUENTS  (Criminal  Code) .6450-6465 

KEGS  (Criminal  Code) 7318-7321 

KBBPEB  OF   CAPITOL  (Political  Code) 558-  560 

KEEPING  ESTATES  TOGETHEB  (Civil  Code) 2743-2754 

KIDNAPPING  (Criminal  Code) 6213 

KINDRED   (Civil  Code)    3757 

KNIGHTS  OF  PYTHIAS  (Civil  Code) 4562,  3571 
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CHAPTER  243. 

LABELS,  STAMPS,  MARKS  OR  BRANDS  OF  GOODS,  WARES  OR  MER 
CHANDISE.    7318-7323. 


Section. 

7318.  Marks  or  devices  for  bottles, 

boxes,  kegs,  etc.,  may  be 
registered. 

7319.  Refilling,    dealing    in,    or    re- 

moving marks  upon  bottles, 
boxes,  kegs,  etc.,  which  have 
been    registered. 


Section. 

7320.  Possession  or  use  of  bottles. 

boxes,  etc.,  presumptive  evi- 
dence of  guilt. 

7321.  When   search   warrant  issued 

for  discovery  of  bottles,  etc 

7322.  Labor  union  labels  shall  not 

be  counterfeited. 

7323.  Copy  to  be  filed. 


7318.  (5567)  Marks  or  devices  for  bottles,  boxes,  kegs,  etc, 
may  be  registered. — Any  person  or  corporation,  engaged  in 
manufacturing,  bottling,  or  selling  soda  water,  mineral  or 
aerated  waters,  porter,  ale,  beer,  cider,  ginger  ale,  milk,  cream, 
small  beer,  lager  beer,  weiss  beer,  white  beer,  or  other  bev- 
erages in  bottles,  siphons,  fountains,  or  kegs,  with  his  or  its 
name  or  other  mark  or  device  branded,  stamped,  engraved, 
etched,  blown,  impressed,  or  otherwise  produced  upon  such 
bottles,  siphons,  fountains,  or  kegs,  or  on  the  boxes  used  in 
such  business,  may  file  in  the  office  of  the  judge  of  probate  of 
the  county  in  which  his.  or  its  principal  place  of  business  is 
situated,  and  also  in  the  office  of  the  secretary  of  state,  a 
description  of  the  name,  mark,  or  device  so  used,  and  cause 
such  description  and  a  notice  of  its  filing  to  be  printed  once  a 
week  for  three  successive  weeks  in  a  newspaper  published  in 
the  county  in  which  such  notice  is  filed. 

(Feb.  14, 1891,  p.  700,  9  1.) 

7319.  (5568)  Refilling,  dealing  in,  or  removing  marks  upon 
bottles,  boxes,  kegs,  etc.,  which  have  been  registered. — Any 
person  or  corporation  who  fills  with  soda  water,  mineral  or 
aerated  waters,  porter,  ale,  cider,  ginger  ale,  milk,  cream, 
beer,  small  beer,  lager  beer,  weiss  beer,  white  beer,  or  other 
beverages,  or  with  medicines,  compounds,  or  mixtures,  any 
bottle,  box,  siphon,  fountain,  or  keg,  marked  or  distinguished 
by  any  name,  mark,  or  device,  of  which  a  description  shall 
have  been  filed  and  published  as  provided  in  the  preceding 
section,  or  who  defaces,  erases,  obliterates,  covers  up,  or  other- 
wise removes  or  conceals  any  such  name,  mark,  or  device, 
or  who  sells,  buys,  gives,  or  receives,  or  otherwise  disposes 
of  or  traffics  in  the  same  without  the  written  consent  of,  or 
unless  the  same  shall  have  been  purchased  from,  the  person 
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or  corporation  whose  mark  or  device  shall  be  upon  the  bottle, 
box,  siphon,  fountain,  or  keg  so  filled,  trafficked  in,  used,  or 
dealt  with,  must,  on  conviction,  be  punished  for  the  first 
offense  by  imprisonment  in  the  county  jail,  or  at  hard  labor 
for  the  county,  for  not  less  than  ten  days  nor  more  than  one 
year,  or  by  a  fine  of  fifty  cents  for  each  such  bottle,  box, 
siphon,  fountain,  or  keg  so  filled,  sold,  used,  disposed  of, 
bought,  or  trafficked  in,  or  by  both  such  fine  and  imprison- 
ment; and  for  each  subsequent  offense,  by  imprisonment  for 
not  less  than  twenty  days  nor  more  than  one  year,  or  by  a  fine 
of  not  less  than  one  nor  more  than  five  dollars  for  each  such 
bottle,  box,  siphon,  fountain,  or  keg  so  filled,  sold,  used,  dis- 
posed of,  bought,  or  trafficked  in,  or  by  both  such  fine  and 
imprisonment,  at  the  discretion  of  the  jury. 

7320.  (5569)  Possession  or  use  of  bottles,  boxes,  etc.,  pre- 
sumptive evidence  of  guilt. — The  use  by  any  person  or  corpo- 
ration, other  than  the  person  or  corporation  whose  name, 
mark,  or  device  may  be,  or  may  have  been  upon  the  same, 
without  the  written  consent  of,  or  purchased  from  the  owner, 
of  any  bottle,  box,  siphon,  fountain,  or  keg,  a  description  of 
the  name,  mark,  or  device  whereon  shall  have  been  filed  and 
published  as  provided  in  this  article,  for  the  sale  of  soda 
water,  mineral  or  aerated  water,  porter,  ale,  cider,  ginger  ale, 
milk,  cream,  beer,  small  beer,  lager  beer,  weiss  beer,  white 
beer,  or  other  beverages,  or  any  article  of  merchandise,  medi- 
cines, compounds,  or  preparations,  or  for  the  furnishing  of 
such  similar  beverages  to  customers;  or  the  buying,  selling, 
using,  disposing  of,  or  trafficking  in  any  such  bottles,  boxes, 
siphons,  fountains,  or  kegs,  by  any  person  or  corporation  other 
than  the  person  or  corporation  owning  the  name,  mark,  or 
device  thereon  of  such  owner,  without  his  written  consent; 
or  the  having  by  any  junk  dealer,  or  dealer  in  second-hand 
articles,  possession  of  any  such  bottles,  boxes,  siphons,  foun- 
tains, or  kegs,  without  the  written  consent  of  the  owner,  shall 
be  presumptive  evidence  of  the  unlawful  use  or  purchase  of, 
or  traffic  in  such  bottles,  boxes,  siphons,  fountains,  or  kegs. 

7321.  (5570)  When  search  warrant  issued  for  discovery  of 
bottles,  etc. — Whenever  any  person  or  corporation,  or  his 
agent,  shall  make  oath  before  any  justice  of  the  peace  that 
he  has  reason  to  believe  and  does  believe  that  any  of  his  bot- 
tles, boxes,  siphons,  fountains,  or  kegs,  a  description  of  the 
name,  marks,  or  devices  whereon  has  been  filed  and  published 
as  provided  in  this  chapter,  are  being  unlawfully  used  or 
filled,  or  had  by  any  person  or  corporation  manufacturing  or 
selling  soda,  mineral,  or  aerated  waters,  porter,  ale,  cider, 
ginger  ale,  milk,  cream,  small  beer,  lager  beer,  weiss  beer, 
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white  beer,  or  other  beverages,  or  that  any  junk  dealer  or 
dealer  in  second-hand  articles,  vender  of  bottles,  or  that  any 
person  or  corporation  has  any  such  bottles,  boxes,  siphons, 
fountains,  or  kegs  in  his  possession,  or  secreted  in  any  place, 
such  justice  of  the  peace  must  issue  a  search  warrant  to  dis- 
cover and  seize  such  property,  and  thereupon  such  proceed- 
ings must  be  had  as  in  other  cases  in  which  search  warrants 
have  issued. 
Mar.  i.  7322.  Labor  union  labels  shall  not  be  counterfeited.— When- 
llaYi  ever  any  un^on  or  association  of  workingmen  shall  adopt  and 
use,  and  shall  file  in  the  office  of  the  secretary  of  state,  as 
hereinafter  provided,  any  label  or  device  for  the  purpose  of 
designating  or  distinguishing  any  goods,  wares,  or  merchan- 
dise or  other  product  of  labor  as  having  been  made,  manu- 
factured, produced,  or  prepared  by  such  association  or  union 
of  workingmen,  or  by  a  member  or  members  of  such  associ- 
ation or  union,  it  shall  be  unlawful  for  any  person  to  counter- 
feit or  imitate  such  label  or  device,  or  to  alter  such  counter- 
feit or  imitation,  or  to  attach  such  label  or  device,  or  any 
counterfeit  or  imitation  thereof,  to  any  goods,  wares,  mer- 
chandise, or  other  product  of  labor,  without  the  consent  of 
such  association  or  union,  and  any  person  who  counterfeits 
or  imitates  such  label  or  device,  or  alters  such  counterfeit 
or  attaches  such  label  or  device  or  any  counterfeit  or  imitation 
thereof  to  any  goods,  wares,  or  merchandise  or  other  product 
of  labor,  without  the  consent  of  such  association  or  union, 
shall  be  guilty  of  a  misdemeanor,  and  may  be  punished  by  a 
fine  not  exceeding  one  hundred  dollars, 
ib, $2.  7323.  Copy  to  be  filed.— Before  such  label  or  device  shall 
be  entitled  to  the  protection  afforded  in  the  preceding  section, 
such  association  or  union  of  workingmen  shall  file  a  copy  or 
fac  simile  of  such  label  or  device  in  the  office  of  the  secretary 
of  state,  and  shall  pay  a  fee  of  one  dollar  for  such  filing. 


CROSS    REFERENCES. 


LABELS,  STAMPS,  MARKS,  OB  BRANDS  OF  GOODS,  WARES,  OB 

MERCHANDISE  (Criminal  Code)   7318-7323 

LABORERS  (Civil  Code) 3910-3912,  4794-4805 

44         (Criminal  Code) 6850,  6851,  6856 

LABORERS'    LIEN  (Civil  Code) 4794-4805 

LAGER  BEBB  (Political  Code) 2361 

LANDLORD   AND   TENANT  (Civil  Code) 3844,  4731-4753 

LANGUAGE,  ABUSIVE  OB  INSULTING  (Criminal  Code) 6217 

LANDS  OP  SCHOOLS  (Political  Code) 1781  et  seq. 

LANDS,  QUIETING  TITLE  (Civil  Code)    5443-5449 

LANDS  OEDBDBT  STATE  TO  UNITED  STATES  (PoL  Code).  ...898,    899 


LARCENY  AND  LIKE  OFFENSES. 
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LANDS,  OVERFLOWED  (Political  Code) 879-  882 

LANDS  PATENTED  BT  THE  STATE  (Political  Code) 888-  891 

LAND    WABEANT8  (Civil  Code) 2606 


CHAPTER  244. 

LARCENY  AND  LIKE  OFFENSES.     7324-7337. 


Section. 

7324.  Grand  larceny. 

7325.  Petit  larceny. 

7326.  Description  of  animal  stolen. 

7327.  Judgment  for  value  of  stolen 

property    on    conviction    of 
larceny  and  like  offenses. 
7828.  Bringing  stolen  property  into 
this  state. 

7329.  Buying,  receiving,  concealing, 

etc.,  stolen  property. 

7330.  Taking  or  using  temporarily 

any  animal  or  vehicle  of  an- 
other without  authority. 

7331.  Cutting  loose  or  floating  off 

logs  or  timber  without  au- 
thority. 


Section. 

7332.  Selling  or  disposing  of  float- 

ing logs  or  timber  taken  up 
unlawfully. 

7333.  Concealing,      etc.,      property 

taken  up  adrift. 

7334.  Taking  fish  without  owner's 

consent,  from  artificial  pond, 
lake,  or  trap. 

7335.  Taking    and    carrying    away 

oysters  without  consent  of 
owner  of  bed. 

7336.  'Disposing    of,     or    retaining 

without  right,  military  prop- 
erty belonging  to  state. 

7337.  Driving  animal   from   lawful 

into  unlawful  district,  to  be 
impounded. 


7324.  (5049)  (3789)  (4358,  4359,  4360)  (3706,  3707)  (160, 
161)  Grand  larceny. — Any  person  who  steals  any  horse,  mare, 
gelding,  colt,  filly,  mule,  jack,  jennet,  cow,  or  animal  of  the 
cow  kind,  or  any  part  of  any  outstanding  crop  of  corn  or  cot- 
ton of  the  value  of  five  dollars  or  more;  and  any  person  who 
steals  any  personal  property  of  the  value  of  five  dollars  or 
more  from  the  person  of  another,  or  from  or  in  any  building 
on  fire,  or  which  was  removed  in  consequence  of  an  alarm 
of  fire,  or  from  or  in  any  dwelling  house,  or  from  or  in  any 
storehouse,  warehouse,  shop,  railroad  car,  steamboat,  ship, 
vessel,  or  boat  used  for  carrying  freight  or  passengers;  and 
any  person  who  steals  any  personal  property,  other  than  here- 
inbefore enumerated,  of  the  value  of  twenty-five  dollars  or 
more;  and  any  person  who  knowingly,  willfully,  and  without 
the  consent  of  the  owner  thereof,  enters  upon  the  land  of 
another  and  cuts  fend  carries  oiT  any  timber  or  rails  of  the 
value  of  twenty-five  dollars  or  more,  with  the  intent  to  convert 
the  same  to  his  own  use,  is  guilty  of  grand  larceny,  and,  on 
conviction,  must  be  imprisoned  in  the  penitentiary  for  not  less 
than  one  nor  more  than  ten  years,    (Form  64  [52].) 

Stealing  of  slaves  once  punishable  by  death;  stealing  of  horses  and  mules 
once  punishable  by  thirty-nine  lashes  on  bare  back,  well  laid  on,  branded 
on  the  face  or  in  the  right  hand  with  the  letter  "T,"  or  imprisonment  not 
to    exceed    twelve    months.— Toulmin  's    Digest,    p.     208,     §918    and     19. 
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Once  punishable  by  thirty-nine  lashes  on  bare  back  and  by  standing  in 
the  pillory  two  hours  every  day  for  three  days. — Toulmin's  Digest,  p.  207,  8 14. 
(Aikin's  Digest,  p.  103,  §  20;  p.  104,  §  23;  Clay's  Digest,  p.  425,  §  §  55-57,  62; 
Jan.  28,  1867,  p.  243;  Feb.  8,  1875,  p.  237;  Feb.  10,  1875,  p.  259.)  It 
is  not  essential  to  constitute  larceny  that  the  property  should  have 
been  forcibly  or  Becretly  taken  from  the  person. — Higgs  v.  State,  113 
Ala.  36  (21  So.  353).  Larceny  is  a  felonious  taking  and  carrying 
away  of  personal  property  of  another  with  the  fraudulent  intent  to 
convert  it  to  the  use  of  the  taker  or  to  deprive  the  owner  thereof. — Higgs  v. 
State,  113  Ala.  36  (21  So.  353).  A  secret  taking  may  be  evidence  of  larceny, 
but  not  a  requisite  thereof. — Higgs  v.  State,  113  Ala.  36  (21  So.  353).  If  the 
taking  of  property  is  tortious,  and  if  after  acquiring  the  property  the  taker 
conceive  and  execute  the  purpose  to  convert  to  his  own  or  to  the  use  of 
another,  it  would  constitute  larceny. — Dozier  v.  State,  130  Ala.  57  (30  So. 
396).  But  if  the  original  taking  be  not  tortious,  then  a  subsequent  felonious 
conversion  might  be  embezzlement,  but  not  larceny. — Dozier  v.  State,  130  Ala. 
57  (30  So.  396);  Beckham  v.  State,  100  Ala.  15  (14  So.  859);  Holbrook  v. 
State,  107  Ala.  154  (18  So.  109).  That  the  property  stolen  was  sold  by  the 
defendant  not  an  ingredient  of  larceny. — WaterB  v.  State,  117  Ala.  108  (22 
So.  490).  Larceny  and  illegally  marking  or  branding  animals  belong  to  the 
same  family  of  crimes. — Howard  v.  State,  108  Ala.  571  (18  So.  813).  To  con 
stitute  larceny,  there  must  be  a  severance  of  the  possession  of  the  owner  and 
the  actual  possession  by  the  wrongdoer,  though  but  for  a  moment. — Molton 
v.  State,  105  Ala.  18  (16  So.  795).  To  constitute  larceny  there  must  be  a 
felonious  taking  and  carrying  away;  accused  must  acquire  dominion  over  the 
property  followed  by  an  asportation. — Molton  v.  State,  105  Ala.  18  (16  So. 
795).  An  indispensible  ingredient  of  larceny  at  common  law  was  that  it 
must  be  of  goods  personal  and  not  of  chattels  real;  statutes  of  this  state  do 
not  define  larceny. — Holly  v.  State,  54  Ala.  238.  Larceny  of  erode  turpentine; 
when  felonious  intent  question  for  jury. — Dickens  v.  State,  142  Ala.  49  (39 
So.  14).  Indictment  charging  larceny  of  a  bill  of  currency  of  the  United 
States  of  America  of  the  denomination  of  fifty  dollars,  held  sufficient. — 
Knight  v.  State,  39  So.  592.  Larceny  of  outstanding  crop;  purpose  of  the 
statute. — Newsom's  case,  107  Ala.  133  (18  So.  206).  When  crop  becomes 
the  subject  of  larceny. — Sullins's  case,  53  Ala.  474.  Unknown  to  the  common 
law. — Greggs's  case,  55  Ala.  116.  Not  the  subject  of  petit  larceny. — Johnson's 
case,  100  Ala.  55  (14  So.  627);  Smitherman's  case,  63  Ala.  24;  Pinckard's  case, 
62  Ala.  167.  Statute  punishes  what  were  mere  trespasses  at  common  law  so 
far  as  outstanding  crops  are  concerned. — Newsom's  case,  107  Ala.  133  (18 
So.  206).  Significance  of  publicity. — lb.  Larceny  of  fifteen  ears  of  corn, 
part  of  outstanding  crop. — Holly  v.  State,  54  Ala.  238.  Larceny  of  fifty  ears 
of  corn,  part  of  outstanding  crop. — Schamberger  v.  State,  68  Ala.  543.  To 
constitute  larceny  of  outstanding  crop,  the  severance  and  asportation  must 
be  a  continuing  act. — Holly  v.  State,  54  Ala.  238.  Larceny  of  animals;  stealing 
carcass  under  twenty-five  dollars  in  value,  is  petit  larceny. — Hunt's  case,  55 
Ala.  138.  A  "steer"  is  "an  animal  of  the  cow  kind,"  within  the  statute.— 
Watson's  case,  55  Ala.  150.  •  A  "heifer"  is  a  "cow." — Parker's  case,  39  Ala. 
365.  Formerly  the  stealing  of  a  hog  was  grand  larceny,  no  matter  what  its 
value;  now  its  value  must  be  $25  or  more  to  constitute  grand  larceny. — Hoeka- 
bee  v.  State,  123  Ala.  20  (26  So.  523).  The  larceny  of  a  cow  was  a  felony 
at  common  law. — Brown  v.  State,  120  Ala.  378  (25  So.  203).  Larceny  from  or 
in  a  dwelling  house,  storehouse,  etc.;  dwelling  house  must  be  such  wherein 
burglary  may  be  committed;  larceny  from  piazza  not  from  a  dwelling. — Henry's 
case,  39  Ala.  679.  See  Moore's  case,  40  Ala.  49.  Immaterial  that  thief  was 
in  house  by  invitation  of  the  owner. — Point's  case,  37  Ala.  148.  Or  that  he 
was  a  servant. — Case's  case,  26  Ala.  17.  What  constitutes  a  storehouse.— Jef- 
ferson's case,  100  Ala.  59  (14  So.  627).  As  to  local  jurisdiction,  see  Smith's 
case,  55  Ala.  59.  A  "warehouse"  signifies  an  apartment  or  building  for  the 
temporary  reception  or  storage  of  goods  and  merchandise. — Andrews  v.  State, 
123  Ala.  42  (26  So.  522);  Lynch 's  case,  89  Ala.  18  (7  So.  829).  A  room  in  * 
depot  used  for  storing  freight  can  be  a  warehouse  in  the  sense  of  the  statute. 
Ownership,  proof  of. — Andrews  v.  State,  123  Ala.  42  (26  So.  522).    A  covered 


LABCENY  AND  LIKE  OFFENSES.  747 

structure  used  for  storing  of  cotton,  planked  up  in  part  and  enclosed  by  a  fence 
is  i  warehouse  within  the  meaning  of  the  statute. — Hagan  v.  State,  52  Ala.  373. 
Larceny  from  a  tug  boat. — Moulton  v.  State,  88  Ala.  116  (6  So.  758).  Larceny 
from  a  storehouse.— Boiling  v.  State,  98  Ala.  80  (12  So.  782);  overruled,  115 
Ala.  121  (22  So.  275).  Ownership  of  bed  clothing  may  be  laid  in  the  husband, 
though  the  clothing  was  made  by  the  wife. — Kirby  v.  State,  139  Ala.  87  (36  So. 
721).  Ownership  may  be  laid  in  the  bailee,  even  of  money. — Viberg  v.  State,  138 
Ala.  100  (35  So.  53).  Ownership  of  property  may  be  alleged  in  different 
persons  in  different  counts. — Lowe  v.  State,  134  Ala.  154  (32  So.  273);  Critten- 
den v.  State,  134  Ala.  145  (32  So.  273).  Ownership  may  be  laid  in  a  railway 
company,  though  its  possession  be  only  that  of  a  carrier  or  warehouseman. — 
Allen  v.  State,  134  Ala.  159  (32  So.  318).  Ownership  of  property  may  be  laid 
in  any  one  of  several  joint  owners. — Smith  v.  State,  133  Ala.  145  (31  So.  806). 
Ownership  of  part  of  outstanding  crop. — Harris  v.  State,  60  Ala.  50.  Owner- 
ship of  domestic  animals  alleged  in  the  name  of  the  husband,  where  they 
belong  to  the  wife. — Lavender  v.  State,  60  Ala.  60.  Ownership  must  be  proved 
as  alleged. — Parmer's  case,  41  Ala.  416;  Thompson's  case,  48  Ala.  165;  Under- 
wood's case,  72  Ala.  220.  Not  necessary  to  produce  title  deeds  to  land. — 
Morningstar's  case,  52  Ala.  405.  When  proof  of  possession  sufficient. — lb.; 
Morris's  case,  84  Ala.  446  (4  So.  912);  Patterson  v.  Kicker,  72  Ala.  406; 
Miller '8  case,  40  Ala.  54.  Ownership  of  outstanding  crop  laid  in  personal  rep- 
resentative.—Walker 's  case,  111  Ala.  29  (20  So.  612).  When  grown  by  hus- 
band on  wife's  land. — Johnson's  case,  100  Ala.  55  (14  So.  627).  Separate 
estate  of  wif e.— Rollins 's  case,  98  Ala.  79  (13  So.  280).  Asportavit;  the  re- 
moval may  be  slight;  mere  power  to  remove  not  sufficient. — Mol ton's  case,  105 
Ala.  18  (16  So.  795);  Thompson's  case,  94  Ala.  535  (10  So.  520);  Kemp's  case, 
89  Ala.  52  (7  So.  413);  Frazier's  case,  85  Ala.  17  (4  So.  691);  Groom's  case, 
71  Ala.  14;  Edmonds's  case,  70  Ala.  8;  Wolf's  case,  41  Ala.  412.  To  take 
an  animal  by  operating  on  its  volition,  assuming  dominion  over  it,  is  enough. — 
Wisdom's  case,  8  Port.  511.  Tolling  a  hog. — Edmonds's  case,  70  Ala.  8.  In 
ease  of  outstanding  crop. — Lyons 's  case,  61  Ala.  224;  Sullins's  case,  53  Ala. 
474.  Servant  having  bare  custody  of  property  may  commit  larceny. — Hoi- 
brook's  case,  107  Ala.  154  (18  So.  109);  Oxford's  case,  33  Ala.  416;  Spivey's 
case,  26  Ala.  90;  Grocheron's  case,  86  Ala.  64  (5  So.  649);  Washington's  case, 
106  Ala.  58  (17  So.  546).  Obtaining  possession  by  fraud  with  intent  ab  initio  to 
steal — Wilson's  case,  1  Port.  118;  Case's  case,  26  Ala.  17;  Frazier's  case,  85  Ala. 
17  (4  So.  691).  Taking  by  joint  tenants,  tenants  in  common,  or  partners. — Bon- 
ham's  case,  65  Ala.  456;  McGall's  case,  69  Ala.  227;  Holcombe's  case,  lb.  218; 
Jones's  case,  76  Ala.  8.  Taking  one's  own  goods  to  charge  bailee. — Kirksey 
v.  Fike,  29  Ala.  206;  Holcombe's  case,  69  Ala.  218.  Knocking  money  out  of 
owner's  hand,  but  not  getting  it,  is  not.  larceny. — Thompson's  case,  94  Ala. 
535  (10  So.  520).  Money  paid  by  mistake. — Bailey's  case,  58  Ala.  414;  Levy's 
case,  79  Ala.  259.  Larceny  by  finding. — Bountree's  case,  58  Ala.  381;  Grigg's 
case,  lb.  425;  Weaver's  case,  77  Ala.  26;  Allen's  case,  91  Ala.  19  (8  So.  665); 
Smith's  case,  103  Ala.  40  (16  So.  12).  Of  lost  goods  when  there  are  marks 
of  identification,  etc.,  pointing  to  owner. — Allen's  case,  supra;  Smith's  case, 
103  Ala.  40  (16  So.  12).  Of  goods  merely  mislaid. — Griggs's  case,  58  Ala.  425; 
Allen's  case,  supra.  Of  a  stray  horse. — Burger's  case,  83  Ala.  36  (3  So.  319). 
Animus  furandi,  the  intent  to  steal  at  the  time  of  taking  necessary  ingredient 
of  larceny. — Beckham's  case,  100  Ala.  15  (14  So.  859);  Grocheron's  case,  86 
Ala,  64  (5  So.  649); Weaver's  case,  77  Ala.  26;  Griggs's  case,  58  Ala.  425; 
Bountree's  case,  lb.  381;  McMullen's  case,  53  Ala.  531;  Williams's  case,  44  Ala. 
396;  Spivey's  case,  26  Ala.  90;  Hawkins's  case,  8  Port.  461.  Hence,  not  lar: 
ceny  to  take  property  of  another  under  honest  belief  of  ownership. — Barnes's 
case,  103  Ala.  44  (15  So.  901);  Bonham's  case,  65  Ala.  456;  Handle's  case,  49 
Alav.  14.  Nor  under  bona  fide  claim  of  right. — Morningstar's  case,  55  Ala.  148. 
Need  not  be  for  sake  of  gain. — Williams's  case,  52  Ala.  411.  Taking  with 
intent  to  fasten  a  fraudulent  lien  on  property  would  be  larcenous. — Fort's  case, 
82  Ala.  50  (2  So.  477).  As  to  intent  necessary  where  charge  is  larceny  of  out- 
standing crop. — Newsom's  case,  107  Ala.  133  (18  So.  206).  Felonious  intent  as 
affected  by  drunkenness. — Chatham's  case,  92  Ala.  47  (9  So.  607).  The  intent 
to  constitute  larceny  is  a  question  for  the  jury,  if,  taken  otherwise  than  by 
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burglary;  there  is  no  presumption  of  law  on  the  question  of  intent. — Talbert  v. 
State,  121  Ala.  33  (25  So.  690).  Significance  of  open  taking.— Barnes's  ease, 
108  Ala.  44  (15  So.  901);  Johnson's  case,  73  Ala.  523;  Newsom's  case,  107  Ala. 
133  (18  So.  206);  McMullen's  case,  53  Ala.  531;  Black's  case,  83  Ala.  81  (3 
So.  814).  Larceny  may  be  committed  when  goods  are  openly  taken. — Talbert 
v.  State,  121  Ala.  33  (25  So.  690).  If  possession  is  acquired  by  the  consent 
of  the  owner  and  the  animo  furandi  is  formed  after  the  caption  is  completed, 
it  is  not  larceny  but  may  be  embezzlement. — Talbert  v.  State,  121  Ala.  33  (25 
So.  690).  A  recent  unexplained  possession  of  goods,  without  proof  of  corpus 
delicti  will  not  support  a  conviction. — Bryant  v.  State,  116  Ala.  445  (23  8o. 
40).  Unexplained  possession  of  goods  does  not  raise  the  presumption  of 
larceny  or  the  guilt  of  the  possessor. — Smith  v.  State,  133  Ala.  145  (31  So. 
806).  A  recent  unexplained  possession  of  stolen  property  alone  was  formerly 
evidence  of  guilt;  this  doctrine  is  now  overruled. — See  Maynard  v.  State,- 46 
Ala.  85,  overruled,  70  Ala.  23;  72  Ala.  195.  Becent  unexplained  possession.— 
Cooper's  case,  87  Ala.  135  (6  So.  303);  White's  case,  72  Ala.  195;  Underwood's 
case,  lb.  220;  Henderson's  case,  70  Ala.  23;  Fuller's  case,  48  Ala.  273;  Mar- 
tin's case,  104  Ala.  71  (16  So.  82);  Malachi's  case,  89  Ala.  134  (8  So.  104); 
Murray's  case,  48  Ala.  675.  Jury  must  say  what  weight  is  to  be  attached  to 
fact  of  recent  possession. — Orr's  case,  107  Ala.  35  (18  So.  142).  Underwood's 
case,  72  Ala.  220.  Possession  of  articles  not  named  in  indictment. — Grant's 
case,  55  Ala.  201.  Question  of  being  recent  is  generally  for  the  jury. — White's 
case,  72  Ala.  195.  Declarations  of  defendant  explanatory  of  possession  admis- 
sible when  of  the  res  gestae. — Williams's  case,  105  Ala.  96  (17  So.  86);  Hen- 
derson's case,  70  Ala.  23;  Crawford's  case,  44  Ala.  45;  Allen's  case,  71  Ala. 
5;  Allen's  case,  73  Ala.  23;  Cooper's  case,  63  Ala.  80.  Contradictory  declara- 
tions.— Harrison's  case,  55  Ala.  239.  There  must  be  other  evidence  of  the 
corpus  delicti  before  proof  made  of  recent  possession. — Orr's  case,  107  Ala.  35 
(18  So.  142);  Fuller's  case,  48  Ala.  273.  But  this  may  be  shown  circumstan- 
tially.— Colquitt's  case,  61  Ala.  48;  Roberts's  case,  lb.  401.  Jurisdiction,  where 
it  clearly  appears  that  the  justice  of  the  peace  has  no  jurisdiction  because  the 
undisputed  value  of  the  property  exceeds  $10,  he  cannot  allow  defendant  to 
plead  guilty  to  a  lesser  offense,  so  as  to  make  a  near  cut  to  evade  prosecution 
for  grand  larceny. — Courts  cannot  lend  their  sanction  to  the  validity  of  such 
proceedings.— Thomas  v.  State,  114  Ala.  31  (21  So.  784).  At  common  law 
larceny  was  considered  as  committed  in  every  county  and  every  jurisdiction 
into  which  the  goods  were  carried  by  the  thief,  consequently  our  statute  is 
an  affirmation  and  not  an  enlargement  of  the  common-law  rule. — Bryant  ▼. 
State,  116  Ala.  445  (23  So.  40).  Confession,  does  not  render  confession,  inad- 
missible to  tell  defendant  that  it  would  be  better  to  tell  the  truth  if  he  was 
guilty. — Huffman  v.  State,  130  Ala.  89  (30  So.  394).  Question  is  always,  as  to 
confessions,  whether  they  were  voluntarily  made,  without  hope  or  fear.— Huff- 
man v.  State,  130  Ala.  89  (30  So.  394). 

Evidence. — Testimony  of  accomplice,  when  admissible  and  when  sufficient- 
Davis  v.  State,  141  Ala.  62  (37  So.  676).  Evidence  of  declarations  of  defend- 
ant as  to  stolen  property. — Bryant  v.  State,  116  Ala.  445  (23  So.  40).  The 
degree  of  proof  necessary  for  conviction  of  larceny  is  not  that  the  jury  must 
believe  beyond  a  reasonable  doubt  every  part  of  the  testimony  or  the  testimony 
as  to  every  fact  introduced  in  evidence,  but  that  they  must  believe  from  all 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant  is  guilty  of  the 
crime  charged.— Barker  v.  State,  126  Ala.  69  (28  So.  685).  Evidence  that 
defendant  was  seen  with  property  similar  to  that  stolen,  held  admissible,— 
Leonard  v.  State,  115  Ala.  80  (22  So.  564).  Circumstantial  evidence  may  sup- 
port a  conviction,  provided  it  produce  a  moral  conviction  of  guilt  to  the 
exclusion  of  every  reasonable  doubt. — Mitchell  v.  State,  114  Ala.  1  (22  So. 
71).  Proof  of  the  crime  necessarily  involves  two  distinct  propositions;  first, 
that  the  crime  was  commited;  second,  and  by  the  person  charged;  that  is, 
first,  the  corpus  delicti,  and  second,  the  identity  of  the  party. — Smith  v.  State, 
133  Ala.  145  (31  So.  806).  Evidence  as  to  conspiracy;  sufficiency  of  evidence 
to  authorize  conviction. — Crittenden  v.  State,  134  Ala.  145  (32  So.  273).  Evi- 
dence that  accused  tried  to  borrow  money  held  admissible,  but  that  his  father 
tried  to  borrow  it  is  not  admissible;  the  fact  that  fortune  teller  told  prosecutor 
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that  defendant  has  his  money  not  admissible. — Childress  v.  State,  123  Ala. 
21  (26  So.  162).  Evidence,  sufficiency  of;  the  possession  of  money  charged  to 
have  been  stolen,  together  with  an  accusation  against  defendant  which  he 
denied,  without  proof  of  corpus  delicti,  will  not  support  a  conviction. — Stringer 
v.  State,  135  Ala.  60  (33  So.  685);  Smith  v.  State,  133  Ala.  145  (31  So.  806). 
Witness  cannot  testify  that  property  was  not  concealed  or  under  suspicious 
circumstances  when  found,  being  the  opinion  of  the  witness.  Defendant  can- 
not be  sentenced  to  hard  labor  to  pay  costs  where  the  only  punishment  is 
imprisonment  in  the  county  jail.— Hollis  v.  State,  123  Ala.  74  (26  So.  231). 
Jeopardy  or  former  conviction;  a  conviction  by  a  justice  of  the  peace,  re- 
corder or  mayor's  court  which  it  will  be  presumed  had  jurisdiction  is  a  bar 
to  further  prosecution  unless  procured  by  the  prisoner  or  shown  to  be  collusive. 
Powell  v.  State,  89  Ala.  172  (8  So.  109);  Moore  v.  State,  71  Ala.  307;  Nicholson 
v.  State,  72  Ala.  176.  Evidence  of  former  conviction  for  larceny  may  be  ad- 
missible in  a  subsequent  trial. — Viberg  v.  State,  138  Ala.  100  (35  So.  53). 
An  acquittal  or  conviction  of  petit  larceny,  though  the  court  has  no  jurisdic- 
tion of  grand  larceny,  an  acquittal  of  grand  larceny  under  the  same  state  of 
facts.— Storrs  v.  State,  129  Ala.  101  (29  So.  778) ;  Moore  v.  State,  71  Ala.  387. 
A  conviction  of  petit  larceny  is  an  acquittal  of  grand  larceny  for  the  same 
state  of  facts.— State  v.  McFarland,  121  Ala.  45  (25  So.  625).  After  larceny 
is  completed,  coming  to  the  conclusion  by  the  thief  that  the  property  stolen 
was  his  own  or  his  wife's  does  not  justify  his  acquittal. — Jackson  v.  State, 
137  Ala.  96  (34  So.  609).  Indictment  for  statutory  grand  larceny  will  not 
support  a  conviction  for  petit  larceny. — Stone's  case,  115  Ala.  121  (22  So.  275), 
overruling  Boiling's  case,  98  Ala.  80  (12  So.  782).  Charge  of  larceny  from 
a  warehouse  not  supported  by  proof  that  it  was  from  an  open  shed. — Lynch 's 
case,  89  Ala.  18  (7  So.  829).  Nor  is  larceny  from  a  piazza  larceny  from  a 
dwelling-house. — Henry's  case,  39  Ala.  679.  Indictment  in  code  form  charging 
larceny  "from"  a  storehouse  supported  by  proof  of  larceny  "in." — Bailey 7s 
case,  99*  Ala.  143  (13  So.  566).  Indictment  for  larceny  of  part  of  outstanding 
crop. — Smitherman's  case,  63  Ala.  24;  Harris's  case,  100  Ala.  129  (14  So.  538); 
Newsom's  case,  107  Ala.  133  (18  So.  206).  Code  forms.— Bailey's  case,  99 
Ala.  143  (13  So.  566);  Boiling's  case,  98  Ala.  80  (12  So.  782).  Description  of 
pioyeity  must  be  proved  as  charged. — Morris's  case,  97  Ala.  82  (12  So.  276). 
"One  gold  watch"  a  sufficient  description. — Pflster's  case,  84  Ala.  432  (4  So. 
395).  Property  described  as  "one  trunk  of  the  value  of  two  dollars"  suffi- 
cient.—Churchwell  v.  State,  117  Ala.  124  (23  So.  72).  What  a  sufficient  de- 
scription of  money. — Owens 's  case,  104  Ala.  18  (16  So.  575);  Carden's  case, 
89  Ala.  130  (7  So.  801);  Seed's  case,  88  Ala.  36  (6  So.  840);  Burney's  case, 
87  Ala.  80  (6  So.  391);  Gady's  case,  83  Ala.  51  (3  So.  429);  Levy's  case,  79 
Ala.  259;  Grant's  case,  55  Ala.  201;  DuBois's  case,  50  Ala.  139;  Croker's  case, 
47  Ala.  53;  Chisolm's  case,  45  Ala.  66;  Sallie's  case,  39  Ala.  691;  Williams's 
case,  19  Ala.  15;  Murphy's  case,  6  Ala.  845.  A  description  of  property  stolen 
as  "one  ten  dollar  bill,  one  two  dollar  bill,  and  a  one  dollar  bill,  all  of  said 
bills  being  paper  money  of  the  currency  of  the  United  States  of  America," 
sufficient.— Thomas  v.  State,  117  Ala.  84  (23  So.  659).  The  term  "paper 
currency  of  the  United  States  of  America,  commonly  called  greenbacks, " 
denotes  bills,  circulating  by  authority  of  the  government  as  money,  it  includes 
state 's  treasury  notes  and  those  of  national  banks. — Turner  v.  State,  124  Ala. 
59  (27  So.  272).  Property  described  as  "sixty  dollars  in  United  States  cur- 
rency, the  exact  denomination  of  which  is  unknown,"  held  sufficient. — Leonard 
v.  State,  115  Ala.  80  (22  So.  564).  If  the  value  of  the  property  stolen  does 
not  exceed  $10.00,  justice  of  the  peace  has  jurisdiction  of  the  larceny. — 
Brown  v.  State,  120  Ala.  378  (25  So.  203).  Under  the  code  of  1886  to  steal 
goods  from  a  storehouse  was  a  felony,  regardless  of  their  value,  but  under 
the  eode  of  1896,  the  value  of  the  property  must  be  $5.00  or  more  to  make  it 
a  felony.— Broughton  v.  State,  105  Ala.  103  (16  So.  912).  Under  the  code  of 
1896  larceny  from  a  dwelling,  storehouse,  warehouse,  etc.,  may  be  grand  or 
petit  larceny,  according  to  the  value  of  the  property,  if  less  than  $5.00,  petit; 
if  more  than  $5.00,  grand.  Storrs  v.  State,  129  Ala.  101  (29  So.  778).  Allega- 
tion of  value  is  necessary. — Grant's  case,  55  Ala.  201;  Williams's  case,  44  Ala. 
396;  Wilson's  case,  1  Port.  118.    But  not  of  United  States  coin  and  notes. — 
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Duvall's  case,  63  Ala.  12;  Grant's  case,  55  Ala.  201.  Nor  where  statute  fixes 
offense  without  reference  to  value. — Adam's  case,  60  Ala.  52;  Sheppaid's  case, 
42  Ala.  531.  But  in  such  case  there  must  be  evidence  of  some  value. — Lucas's 
case,  96  Ala.  51  (11  So.  216).  Averment  of  aggregate  value  of  several  articles, 
sufficient. — Grant's  case,  55  Ala.  201.  A  "heifer"  is  a  "cow." — Parker's 
case,  39  Ala.  365.  A  "steer"  is  an  "animal  of  the  cow  kind." — Watson's 
case,  55  Ala.  150.  A  "pig"  is  a  "hog." — Washington's  case,  58  Ala.  355. 
A  "yearling"  not  a  sufficient  description. — Stallenwerk 's  case,  55  Ala.  142. 
An  indictment  for  larceny  of  timber  from  lands  need  not  aver  that  timber 
was  cut  and  carried  off  with  intent  to  convert. — Carl  v.  State,  125  Ala.  89 
(28  So.  505).  A  complaint  or  affidavit  sufficiently  charges  larceny  when  it 
names  the  offender,  avers  the  property  taken,  and  its  ownership,  and'  desig- 
nates the  offense  with  reasonable  certainty  by  words  and  phrases  of  common 
parlance. — Bell  v.  State,  75  Ala.  25.  Burglary  and  grand  larceny  may  be 
joined  in  the  same  indictment. — Rose  v.  State,  117  Ala.  77  (23  So.  638).  An 
indictment  for  larceny  where  the  property  1b  stolen  in  one  county  and  carried 
into  another,  the  larceny  may  be  charged  as  having  occurred  in  either  county, 
omitting  all  reference  to  the  commission  in  the  other  county. — Bryant  v. 
State,  116  Ala.  445  (23  So.  40).  Where  an  indictment  charges  larceny  from 
the  person  or  larceny  from  a  particular  place,  it  is  not  supported  by  proof  of 
a  taking  from  another  or  different  place  or  different  manner  than  that  de- 
scribed.—Stone  v.  State,  115  Ala.  121  (22  So.  275).  Indictment  most  allege 
name  of  owner,  or  that  it  is  unknown. — Underwood's  case,  72  Ala.  220.  Suffi- 
cient to  allege  ownership  in  railroad  company  leaving  goods  for  transporta- 
tion.— Boun tree's  case,  58  Ala.  381.  Ownership  property  laid  in  person  having 
possession  under  claim  of  right. — Morningstar 's  case,  52  Ala.  405.  But  corn 
raised  on  plantation  not  properly  laid  as  property  of  overseer. — Heygood's 
case,  59  Ala.  49.  May  be  joined  in  different  counts  with  burglary,  embezzle- 
ment, receiving  stolen  property,  and  offenses  of  like  character. — Orr's  case, 
107  Ala.  35  (18  So.  142).  And  in  same  count  with  burglary. — lb.;  Bowen's 
case,  106  Ala.  178  (17  So.  335);  Gordon's  case,  71  Ala.  315.  Joinder  with 
burglary,  see  note  to  9  6415  (4417).  With  receiving  stolen  goods,  see  note  to 
§  7329  (5054).  With  false  pretenses,  see  note  to  $  6920  (4729).  When 
election  necessary. — Orr's  case,  107  Ala.  35  (18  So.  142);  Black's  case,  83  Ala. 
81  (3  So.  814);  Gordon's  case,  71  Ala.  315;  Bonham's  case,  65  Ala.  456;  Peach- 
er's  case,  61  Ala.  22.  This  section  is  modified  and  controlled  by  $  7620  (5412), 
so  that  if  sentence  be  for  one  year  only,  it  must  be  to  hard  labor  for  the 
county,  or  imprisonment  in  the  county  jail. — Ex  parte  Thomas,  113  Ala.  1  (21 
So.  369).  Punishment  for  grand  larceny  must  be  imprisonment  in  the  peni- 
tentiary, cannot  be  to  county  jail. — DeBardelaben  v.  State,  50  Ala.  179.  Judg- 
ment, when  defendant  may  be  sentenced  to  hard  labor  for  the  county. — Ex 
parte  Thomas,  113  Ala.  1  (21  So.  369).  Judgment,  sufficiency  of. — Boberson 
v.  State,  123  Ala.  55  (26  So.  645).  Judgment  in  criminal  cases  which  fails 
to  show  that  the  court  pronounced  judgment  on  the  verdict,  is  not  sufficient. — 
Campbell  v.  State,  123  Ala.  72  (26  So.  224). 

7325.  (5050)  (3790)  (4360,  4361)  (3708)  (162)  Petit  lar- 
ceny.— Any  person  who  steals  any  part  of  any  outstanding 
crop  of  corn  or  cotton,  or  any  personal  property  under  any 
other  circumstances  than  are  specified  in  the  preceding  sec- 
tion, if  the  value  of  the  property  is  less  than  twenty-five  dol- 
lars; and  any  person  who  knowingly,  willfully,  and  without 
consent  of  the  owner  thereof,  enters  upon  the  land  of  another, 
and  cuts  and  carries  off  any  timber  or  rails,  with  intent  to 
convert  the  same  to  his  own  use,  if  the  value  of  the  property 
is  less  than  twenty-five  dollars;  or  any  person  who  steals  a 
dog,  is  guilty  of  petit  larceny,  and,  on  conviction,  must  be 
imprisoned  in  the  county  jail,  or  sentenced  to  hard  labor  for 
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the  county,  for  not  more  than  twelve  months,  and  may  also 
be  fined  not  more  than  five  hundred  dollars,  at  the  discretion 
of  the  jury. 

Once  punishable  by  any  number  of  lashes  not  exceeding  thirty-nine. — Toul- 
min'g  Digest,  p.  207,  §15.  (Aikin's  Digest,  p.  103,516;  Clay's  Digest,  p.  425, 
$  58.)  Crude  turpentine  in  the  boxes  on  the  trees  iB  subject  of  larceny. — Dickens 
v.  State,  142  Ala.  49  (39  So.  14).  Larceny  of  timber  from  lands  of  another.  To 
constitute  larceny  of  timber  or  rails,  it  must  appear  that  the  defendant  know- 
ingly and  willfully  and  without  the  consent  of  the  owner  entered  upon  the  lands 
and  carried  away  the  timber,  etc. — Carl  v.  State,  125  Ala.  89  (28  So.  505).  Evi- 
dence as  to  conviction  of  other  crimes. — Wells  v.  State,  131  Ala.  48  (31  So.  572). 
Where  property  is  described  as  "two  dollars  and  a  half,  money  of  the  United 
States,  a  further  description  unknown,"  sufficient.  Intent  of  taking  a  ques- 
tion for  the  jury. — Verberg  v.  State,  137  Ala.  73  (34  So.  848).  Intention  to 
appropriate  money  in  making  change  of  large  coin  may  be  sufficient*  to  consti- 
tute larceny. — Verberg  v.  State,  137  Ala.  73  (34  So.  848) ;  Eggleston  v.  State, 
129  Ala.  80  (30  So.  582);  Levy  v.  State,  79  Ala.  259.  The  question  of  intent 
is  usually  for  the  jury. — Verberg  v.  State,  137  Ala.  73  (34  So.  848).  Indictment 
charging  larceny  of  part  of  outstanding  crop,  alleging  it  to  be  personal  property, 
is  self  -contradictory. — Smitherman  v.  State,  63  Ala.  24.  A  dog  not  the  subject 
of  larceny;  there  is  no  such  property  in  dogs  as  make  them  the  subject  of 
larceny,  but  a  civil  action  for  damages  for  injury  to  or  loss  of  them 
will  lie  (now  changed  by  statute  so  they  are  the  subject  of  larceny). — 
Ward  v.  8tate,  48  Ala.  161;  L.  &  N.  E.  B.  Co.  v.  Fitzpatrick,  129  Ala.  322 
(29  So.  859).  (Now  changed  by  statute.)  The  specific  intent  is  a  material 
ingredient  of  the  offense  which  converts  trespass  to  land  into  larceny. — Mc- 
Cord  v.  State,  79  Ala.  269.  Larceny  from  a  dwelling  may  now  be  either  grand 
or  petit  larceny,  depending  upon  whether  or  not  the  property  is  worth  $5 
or  less.— Storrs  v.  State,  129  Ala.  101  (29  So.  778).  Corpus  delicti,  when 
sufficiently  shown  by  circumstantial  evidence. — Martin  v.  State,  125  Ala.  64 
(28  So.  92).  The  offense  as  to  trespass  to  lands  is  grand  or  petit  larceny, 
according  to  the  value'  of  property  cut  and  carried  away. — Carl  v.  State,  125 
Ala.  89  (28  So.  505).  Can  a  defendant  be  convicted  of  petit  larceny  under  an 
indietment  charging  larceny  from  a  storehouse  f  See  Boiling  v.  State,  98  Ala. 
80  (12  So.  782);  Morris  v.  State,  97  Ala.  82  (12  So.  276);  Stone  v.  State, 
115  Ala.  121  (22  So.  275).  A  general  verdict  of  guilty,  without  any  fine  only 
authorizes  court  to  impose  imprisonment  in  the  county  jail  or  hard  labor. — 
Hollis  v.  State,  123  Ala.  74  (26  So.  231).  Punishment  by  imprisonment  in 
county  jail  alone  will  not  authorize  hard  labor  to  pay  costs. — Hollis  v.  State, 
123  Ala.  74  (26  So.  231).  Indictment  may  charge  larceny  in  one  count  and 
receiving  stolen  goods  in  another. — Burrage  v.  State,  113  Ala.  108  (21  So.  213). 
Larceny  of  two  sacks  of  twine  not  supported  by  evidence  of  twine  placed 
in  sacks  after  caption. — McClellan  v.  State,  121  Ala.  18  (25  So.  725).  Corpus 
delicti  may  be  proven  by  circumstantial  evidence. — Martin  v.  State,  125  Ala. 
64  (28  So.  92).  Proof  need  not  correspond  with  allegation  as  to  exact  num- 
ber of  pounds  of  article  stolen. — Martin  v.  State,  125  Ala.  64  (28  So.  92). 
Jury  has  no  authority  to  impose  imprisonment,  that  part  of  the  verdict  doing 
so  may  be  treated  as  surplusage. — Genie  v.  State,  39  So.  573.  Indictment  for 
carrying  off  timber  in  Code  form  sufficient,  and  need  not  allege  intent  to  con- 
vert.—Brown's  case,  100  Ala.  92  (14  So.  761).  "Timber"  includes  "wood."— 
lb.  See,  also,  note  to  preceding  section.  A  jury  finding  one  guilty  of  receiv- 
ing stolen  property  of  less  value  than  five  dollars  cannot  fix  punishment  at 
imprisonment  or  hard  labor. — Moss  v.  State,  39  So.  830. 

7326.  (5051)  (3791)  (4812)  (4138)  (588)  Description  of 
animal  stolen. — In  an  indictment  for  the  larceny  of  any  ani- 
mal, it  is  sufficient  to  describe  the  animal  by  such  name  as 
in  the  common  understanding  embraces  it,  without  designat- 
ing its  sex.    (Form  64  [52].) 
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7327.  (5052)  (3792)  (4362)  (3709)  (163)  Judgment  for  . 
value  of  stolen  property  on  conviction  of  larceny  and  like 
offenses. — When  the  defendant  is  found  guilty  of  larceny, 
obtaining  property  under  false  pretenses,  embezzlement,  and 
all  offenses  punishable  like  larceny,  the  court,  justice,  or  jury 
trying  the  issue,  unless  the  property  has  been  returned  or 
the  value  thereof  paid  to  the  owner,  must  assess  the  value  of 
each  article,  and  such  assessed  value  shall  be  made  an  item 
of  costs  in  the  case,  and  shall  be  paid  in  like  manner  as  the 
other  costs  taxed  against  the  defendant,  and  the  clerk  of  the 
court  shall  issue  a  certificate  to  the  owner  of  the  properly 
for  the  value  of  such  property  as  assessed  by  the  court  or  jury. 
The  amount  of  such  assessed  value  must  not  be  included  in 
any  bill  of  costs  paid  by  the  state,  or  for  which  a  defendant 
is  sentenced  to  hard  labor. 

(Clay's  Digest,  p.  425,  f  59;  Mar.  19,1875,  p.  237;  Feb.  28, 1887,  p.  148; 
Feb.  7, 1889,  p.  30.)  Judgment  in  favor  of  owner  for  value  of  property  on 
the  finding  of  the  verdict. — Moss  v.  State,  39  So.  830.  Assessed  value  of 
stolen  property  as  part  of  costs  under  conviction  of  larceny. — Skinner  v. 
Dawson,  87  Ala.  348  (6  So.  428).  History  of  statutes  requiring  judgment  to 
be  rendered  against  defendant  on  conviction  of  larceny  for  the  value  of  the 
property  stolen.— Hall  v.  State,  53  Ala.  463. 

(r.o.c.)  7328.  (5053)  (3793)  (4368)  (3713)  (167)  Bringing  stolen 
property  into  this  state.— Any  person  who  fraudulently  brings 
into  this  state  any  personal  property  which  he  knew  was 
stolen  elsewhere,  must,  on  conviction,  be  punished  as  if  he 
had  stolen  it  in  this  state.     (Form  25  [20].) 

(Aikin's  Digest,  p.  120,  f  30;  Clay's  Digest,  p.  420, 5  25.)  Statute  does 
not  propose  to  punish  for  larceny  in  another  state,  but  for  bringing  such 
property  into  this  state. — Adam's  case,  14  Ala.  490;  Seay's  case,  3  Stew.  123. 
Taking  must  be  such  as  to  constitute  larceny  here;  immaterial  whether  larceny 
or  not  in  other  state. — Spencer's  case,  20  Ala.  24;  Murray's  case,  18  Ala.  727; 
Ham's  case,  17  Ala.  188.  And  the  larceny  must  be  charged  as  if  committed 
nere. — Ham's  case,  17  Ala.  188.  Sufficiency  of  indictment. — Alsey's  case,  39 
Ala.  664.  Must  be  framed  under  the  statute  creating  this  offense,  and  not  in 
form  for  larceny. — La  Vaul's  case,  40  Ala.  44. 

7329.  (5054)  (3794)  (4365,  4367)  (3710,  3712)  (164,  166) 
Buying,  receiving,  concealing,  etc.,  stolen  property.— Any  per- 
son who  buys,  receives,  conceals,  or  aids  in  concealing  any 
personal  property  whatever,  knowing  that  it  has  been  stolen, 
and  not  having  the  intent  to  restore  it  to  the  owner,  must,  on 
conviction,  be  punished  as  if  he  had  stolen  it;  and  such 
offender  may  be  tried  and  convicted,  although  the  person  who 
stole  the  property  has  not  been  tried  and  convicted.  (Form 
90  [71].) 

Once  punishable  by  standing  in  the  pillory  two  hours. — Toulmin's  Digest,  p. 
208,  §  17.  (Aikin's  Digest,  p.  103,  ft  18;  Clay's  Digest,  p.  426,  f  §60,  61,  63.) 
Embezzlement  as  to  nontransferable  labor  tickets. — St.  Glair  v.  State,  100  Abu 
61  (14  So.  544).    Circumstances  constituting  the  offense,  and  from  which  jury 
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may  justly  infer  guilt. — Adam 's  case,  52  Ala.  379.  Election  not  required  as  to 
indictment  charging  larceny  in  one  count  and  receiving  stolen  property  in 
another. — Barrage  v.  State,  113  Ala.  108  (21  So.  213).  After  demurrer  sus- 
tained, solicitor  may  enter  nol.  pros,  as  to  one  count. — Gibbs  v.  State,  130 
Ala.  101  (30  So.  393).  An  indictment  which  omits  the  averment  that  defend- 
ant knew  the  property  was  stolen  and  had  no  intent  to  restore  it,  fatally 
defective. — Anderson  v.  State,  130  Ala.  126  (30  So.  375).  Indictment  may 
charge  conjunctively  "receive  and  conceal,"  as  well  as  disjunctively  "receive 
or  conceal" — Murphy's  case,  6  Ala.  845.  Must  allege  "not  having  the  intent 
to  restore"  the  goods,  etc. — Sellers 's  case,  49  Ala.  357;  Holt's  case,  86  Ala. 
•599  (5  So.  793).  Must  allege  name  of  owner  with  same  certainty  as  in  lar- 
ceny, but  need  not  allege  whether  thief  has  been  prosecuted,  or  his  name. — 
Murphy's  case,  6  Ala.  845.  Joinder  of  several  counts,  and  with  larceny.  See 
Oxford's  case,  33  Ala.  416;  Orr's  case,  107  Ala.  35  (18  So.  142);  Broughton's 
case,  105  Ala.  103  (16  So.  912).  A  sufficient  form  of  indictment  in  Sellers 's 
case,  49  Ala.  357.  Evidence  of  receiving  stolen  goods. — Adam's  case,  52  Ala. 
379.  The  owner  a  competent  witness. — Gassenheimer 's  case,  52  Ala.  313.  And 
may  testify  what  the  value  was  to  him. — Cohen's  case,  50  Ala.  108.  Proof  of 
guilty  knowledge. — Gassenheimer 's  case,  52  Ala.  313;  Collins 's  case,  33  Ala.* 
434.  Proper  charge  as  to  what  may  authorize  conviction. — lb.  Possession  of 
stolen  goods,  when  sunjcient  to  infer  guilt  of  receiving,  etc — Adam's  case,  52 
Ala.  379;  Martin's  case,  104  Ala.  71  (16  So.  82).  Punishment  according  to 
assessed  value  of  property. — Cohen's  case,  50  Ala.  109;  DeBardelaben 's  case, 
lb.  179.  Wbat  facts  necessary  to  support  conviction. — Hester's  case,  103  Ala. 
83  (15  So.  857).  Witness  may  testify  that  he  knew  that  the  goods  in  defend- 
ant's possession  were  the  stolen  goods  by  the  marks  on  them. — lb.  Indict- 
ment charging  receiving  $200  in  gold  coin  not  sufficient. — Burney's  case, 
87  Ala.  80  (6  So.  391).  If  the  larceny  of  the  property  concealed  under  the 
circumstances  alleged  would  be  a  felony,  the  concealing  it  is  also  a  felony. — 
Broughton's  case,  105  Ala.  103  (16  So.  912).  A  jury  finding  one  guilty  of 
receiving  stolen  property  of  less  value  than  five  dollars  cannot  fix  punishment 
at  imprisonment  or  hard  labor. — Moss  v.  State,  39  So.  830. 

7330.  (5055)  (3861)  Taking  or  using  temporarily  any  ani- 
mal or  vehicle  of  another  without  authority. — Any  person  who 
unlawfully  takes  for  temporary  use,  or  uses  temporarily,  any 
animal  or  vehicle,  without  the  consent  of  the  owner  or  person 
having  control  thereof,  and  without  a  bona  fide  claim  of  title 
thereto,  must,  on  conviction,  be  fined  not  more  than  one  hun- 
dred dollars,  and  may  also  be  imprisoned  in  the  county  jail, 
or  sentenced  to  hard  labor  for  the  county,  for  not  more  than 
six  months;  but  no  prosecution  shall  be  commenced,  or  indict- 
ment found  under  this  section,  except  upon  complaint  of  the 
owner  or  person  having  control  of  such  animal  or  vehicle. 

(Feb.  5, 1879,  p.  165.)  Indictment  must  allege  that  the  using  was  without 
the  consent  of  the  "person  having  control  thereof." — Blackman's  case,  98  Ala. 
77  (13  So.  316);  Bellinger's  case,  92  Ala.  86  (9  So.  399).  Want  of  criminal 
intent,  or  belief  that  owner  would  not  object,  no  defense. — Bellinger's  case, 
92  Ala.  86  (9  So.  399).  Prosecution  must  be  instituted  by  owner,  but  indict- 
ment need  not  show  it. — lb. 

7331.  (5056)  (3862)  Cutting  loose  or  floating  off  logs  or 
timber  without  authority. — Any  person  who,  without  author- 
ity of  the  owner,  cuts  loose  and  sets  adrift  any  log  or  timber 
fastened  to  the  bank  of  any  navigable  stream,  or  who  runs 
or  floats  any  log  or  timber  of  another  into  any  creek,  bayou, 
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lagoon,  or  lake,  with  the  intention  of  concealing  or  appropri- 
ating-the  same,  must,  on  conviction,  be  fined  not  less  than  one 
hundred  nor  more  than  two  hundred  dollars,  and  may  also  be 
imprisoned  in  the  county  jail,  or  sentenced  to  hard  labor  for 
the  county,  not  more  than  one  year. 

(Feb.  17, 1885,  p.  165,  §  1.) 

7332.  (5057)  (3863)  Selling  or  disposing  of  floating  logs 
or  timber  taken  up  unlawfully. — Any  person  who  takes  up  any 
floating  logs  or  timber  which  are  branded  or  marked,  and 
sells  or  disposes  of  the  same  without  the  consent  of  the  owner, 
or  his  agent,  and  without  a  compliance  with  the  law  touching 
the  salvage  of  property  taken  adrift,  must,  on  conviction,  be 
fined  not  less  than  one  hundred  nor  more  than  two  hundred 
dollars,  and  may  also  be  imprisoned  in  the  county  jail,  or 
sentenced  to  hard  labor  for  the  county  not  more  than  one  year. 

(Feb.  17, 1885,  p.  165,  §  2.) 

7333.  (5058)  (3864)  (4364)  (2479)  (2087)  Concealing,  etc., 
property  taken  up  adrift. — Any  person  who  conceals,  de- 
stroys, injures,  obliterates,  or  defaces  any  mark  upon,  or  sells, 
or  disposes  of,  or  carries  beyond  the  state,  any  property  taken 
up  adrift,  before  the  expiration  of  the  time  allowed  for  the 
owner  to  prove  his  property,  must,  on  conviction,  be  fined  not 
less  than  one  hundred  dollars. 

7334.  (5059)  (3865)  (4363)  Taking  fish,  without  owner's 
consent,  from  artificial  pond,  lake,  or  trap. — Any  person  who 

'  takes  or  catches  any  fish  from  a  private  artificial  fishpond  or 
lake,  or  fishtrap,  without  the  consent  of  the  owner,  must,  on 
conviction,  be  fined  not  less  than  five  nor  more  than  fifty 
dollars. 

(Jan.  23,  1877,  p.  136.) 

7335.  (5060)  (3866)  (4440)  Taking  and  carrying  away 
oysters  without  consent  of  owner  of  bed. — Any  person  who 
takes  or  carries  away  from  any  oyster  bed  any  oysters,  with- 
out the  written  consent  of  the  owner,  must,  on  conviction,  be 
fined  not  more  than  five  hundred  dollars,  and  imprisoned  in 
the  county  jail,  or  sentenced  to  hard  labor  for  the  county  for 
not  more  than  one  year;  one  or  both,  at  the  discretion  of  the 
jury. 

(Feb.  28, 1872,  p.  53,  §   3.) 

7336.  (5061)  (3867)  Disposing  of,  or  retaining  without 
right,  military  property  belonging  to  state. — Any  person  who 
sells,  purchases,  retains,  or  has  in  his  possession  or  custody, 
without  right,  any  military  property  belonging  to  this  state 
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or  any  regiment  or  company  of  Alabama  state  troops,  or  who, 
after  proper  demand,  refuses  to  deliver  the  same  to  any  officer 
entitled  to  take  possession  thereof,  is  guilty  of  a  misdemeanor; 
and  any  person  belonging  to  the  Alabama  state  troops  who, 
contrary  to  the  lawful  orders  of  the  proper  officer,  retains  in 
his  possession  or  control  any  military  property  of  the  state, 
is  guilty  of  a  misdemeanor  and  any  commanding  officer  may 
take  possession  of  such  military  property  mentioned  in  this 
section  wherever  the  same  may  be  found. 

(Mar.  1,  1881,  p.  112,  §  29.) 

7337.  (5062)  (3868)  Driving  animal  from  lawful  into  an 
unlawful  district,  to  be  impounded. — Any  person  who  know- 
ingly and  willfully  drives  or  carries  any  animal  running  at 
large  in  any  district  where  it  is  lawful  for  such  animal  to  run 
at  large,  into  any  other  district  where  it  is  not  lawful  for  such 
animal  to  run  at  large,  with  the  intention  that  such  animal 
shall  be  impounded,  must,  on  conviction,  be  fined  not  less  than 
ten  nor  more  than  one  hundred  dollars,  and  may  also  be 
imprisoned  in  the  county  jail,  or  sentenced  to  hard  labor  for 
the  county  for  not  more  than  six  months. 

(Feb.  13,  1879,  p.  168.)  Necessary  elements  of  offense. — Ghent's  case,  96 
Ala.  17  (11  So.  130). 


CROSS    REFERENCES. 


LARCENY   AND   LIKE   OFFENSES  (Criminal  Code) 7324-7337 

LAWMAKING  POWERS  (Political  Code) 900-  928 

LAWS   (Political  Code) 586 

LAWS;   WHEN  TAKE  EFFECT  (Criminal  Code) 7805 

LAWYERS,  LICENSE   AND  EXAMINATION  OF  (Civil  Code) ...  .2972-3011 

LAWYERS;    LIEN   FOR  FEES  (Civil  Code) 3010,  3011 

LEASE  (Political  Code) 1781  et  seq. 

"       (Civil  Code)    3418,  4756 

LEASEHOLD    ESTATE  (Civil  Code) 3418 

LEASES  OF  LAND  (Civil  Code) 4731-4753 

LEGACIES  (Civil  Code) 2710-2723,  6159-6162 

LEGACIES,  PAYMENT    OF  (Civil  Code) 2736-2742 

LEGAL  HOLIDAYS  (Civil  Code) 5144 

LEGERDEMAIN  (Political  Code) 2361 

LEGISLATURE    (Political   Code) 90O-  928 

LEGITIMATING   CHILDREN  (Civil  Code) 5199-5201 

LETTEBS,  THREATENING  (Criminal  Code) 6218 

LEVYING  ON  COUNTY  PROPERTY  (Criminal  Code) 6691 

LEVY  OF  ATTACHMENT  (Civil  Code) 2940-2954 

LEVY  OF  EXECUTION  (Civil  Code) 4097-4134 
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LIBEL  AND  DEFAMATION. 


CHAPTER  245. 

LIBEL  AND  DEFAMATION.     7888-7841. 


Section. 

7338.  Libel. 

7339.  Indictment  for  libel. 

7340.  Defamation. 


Section. 
7341.  Befusal  to  testify  by  printer 
of  libel  or  defamation. 


7338.  (5063)  (3771)  (4106)  (3553)  (13)  Libel.— Any  person 
who  publishes  a  libel  of  another  which  may  tend  to  provoke 
a  breach  of  the  peace,  must  be  punished,  on  conviction,  by  fine 
and  imprisonment  in  the  county  jail,  or  hard  labor  for  the 
county;  the  fine  not  to  exceed  in  any  case  five  hundred  dollars, 
and  the  imprisonment  or  hard  labor  not  to  exceed  six  months. 

(Tonlmin's  Digest,  p.  214,  §  46.)  A  libel  is  whatever  tends  to  injure 
character,  or  blacken  reputation,  or  impute  fraud,  dishonesty,  or  moral  turpi- 
tude, or  reflects  shame,  or  tends  to  put  one  without  pale  of  intercourse- 
Moody  's  case,  94  Ala.  42  (10  So.  670). 

7339.  (5064)  (3772)  (4805)  (4132)  (582)  Indictment  for 
libel. — An  indictment  for  a  libel  need  not  set  forth  any  extrin- 
sic facts  for  the  purpose  of  showing  the  application  to  the 
party  libeled  of  the  defamatory  matter  on  which  the  indict- 
ment is  founded;  it  is  sufficient  to  state  generally  that  the  same 
was  published  concerning  himy  and  the  fact  that  it  was  so 
published  must  be  proved  on  the  trial. 

The  indictment  for  libel  must  aver  that  it  had  a  tendency  to  provoke  a 
breach  of  the  peace. — Moody's  case,  94  Ala.  42  (10  So.  670);  Reid's  case,  53 
Ala.  402. 

7340.  (5065)  (3773)  (4107)  Defamation.— Any  person  who 
writes,  prints,  or  speaks  of  and  concerning  any  woman,  falsely 
imputing  to  her  a  want  of  chastity;  and  any  person  who 
speaks,  writes,  or  prints  of  and  concerning  another  any  accu- 
sation falsely  and  maliciously  importing  the  commission  by 
such  person  of  a  felony,  or  any  other  indictable  offense  involv- 
ing moral  turpitude,  must,  on  conviction,  be  punished  by  fine 
not  exceeding  five  hundred  dollars,  and  imprisonment  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county,  not 
exceeding  six  months;  one  or  both,  at  the  discretion  of  the 
jury.    (Form  40  [34].) 

(Feb.  15,  1871,  p.  51,  §  1.)  Communications  made  in  the  course  of  ecclesias- 
tical discipline  are  not  absolutely  privileged,  if  not  bona  fide  and  without 
malice.-— Grant  v.  State,  141  Ala.  96  (37  So.  420).  Evidence  of  prior  state- 
ments of  slanderous  words. — Grant  v.  State,  141  Ala.  96  (37  So.  420).  The 
offense  is  complete  if  at  the  time  laid  in  the  indictment  defendant  spoke 
the  words  charged  and  they  were  both  false  and  malicious,  and  it  is  not 
essential  that  the  utterance  should  have  been  intentionally  wrong  or  reckless,— 
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Riley  v.  State,  132  Ala.  13  (31  So.  731).  Malice  being  an  ingredient,  evi- 
dence of  repetitions  subsequent  to  indictment  admissible. — Riley  v.  State,  132 
Ala.  13  (31  So.  731).  That  "B.  M.  had  hired  witness  to  swear  lies  in  justice 
court"  is  indictable.— Booker's  case,  100  Ala.  30  (14  Qo.y  561).  Utterance  of 
slanderous  words  on  belief,  or  information  and  belief. — lb.  Affidavit  alleg- 
ing defendant  did  falsely. and  maliciously  speak  of  and  concerning  J.  W.  B. 
in  the  presence  of  S.  S.  imputing  the  commission  of  a  felony,  is  substantially 
defective,  and  will  not  support  a  conviction. — Miles 's  case,  94  Ala.  106  (11  So. 
403).  See,  also,  Haley's  case,  63  Ala.  83.  If  words  spoken  are  false,  naturally 
tend  to  the  injury  of  the  person  defamed  and  were  spoken  recklessly,  though 
without  special  ill  will,  a  conviction  may  be  had. — Haley's  case,  63  Ala.  83; 
BeaTs  case,  99  Ala.  234  (13  So.  783).  Indictment,  sufficiency  of;  elements  of 
offense. — Cornelius  v.  State,  145  Ala.  65  (40  So.  670). 

7341.  (5066)  (3774)  (4108)  (3554)  (14)  Refusal  to  testify 
by  printer  of  libel  or  defamation. — The  printer  or  proprietor 
of  any  newspaper,  handbill,  advertisement,  or^libel,  the  pub- 
lication of  which  is  punishable  under  the  preceding  sections, 
who  refuses,  when  summoned,  to  appear  and  testify  before 
either  the  grand  or  petit  jury,  respecting  the  publication  of 
such  newspaper,  handbill,  advertisement,  or  libel  (not  having 
a  good  excuse,  to  be  determined  by  the  court),  is  guilty  of  a 
contempt,  and  also  of  a  misdemeanor;  and,  on  conviction  of 
such  misdemeanor,  must  be  fined  not  less  than  twenty  nor 
more  than  three  hundred  dollars,  and  may  also  be  imprisoned 
in  the  county  jail,  or  sentenced  to  hard  labor  for  the  county 
for  not  more  than  six  months. 


CROSS    REFERENCES. 


LIBEL  AND   DEFAMATION  (Criminal  Code) 7338-7341 

LIBEL  AND   SLANDER  (Civil  Code) 3745-3753 

LIBRARIAN   OF  SUPREME   COURT  (Civil  Code) 5971-5982 

LICENSE   OF   FOREIGN   CORPORATIONS  (Political  Code) 2401-2412 

LICENSES  (Civil  Code) 2973  et  seq. 

LICENSE  TAX  (Political  Code) 2361,  2362 

LICENSE     TAX;    MUNICIPALITIES  (Political  Code) 1338-1347 

UBN  OF  ATTORNEYS   FOB  FEES  (Civil  Code) .3010, 3011 

LIEN  OF  LANDLORD  (Civil  Code) 4734-4752 

LIENS  (Civil  Code) : 4754-4829 
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LIENS  AND  EXECUTIONS,  FRAUDS  AS  TO. 


CHAPTER  246. 

LIENS  AND  EXECUTIONS,  FRAUDS  AS  TO.     7342,  7343. 


Section. 
7342.  Removing,   selling,   or  buying 
property    to     which     others 
have  claim. 


Section. 
7343.  Selling,   removing,   or  dispos- 
ing  of  property   subject  to 
execution,     or     withholding 
same  from  assignee. 


7342.    (4757)  (3835)  (4353)  (3705)  (159)    Removing,  sell- 
ing, or  buying  property  to  which  others  have  claim.— Any 

person  who  removes  or  sells  any  personal  property  for  the 
purpose  of  hindering,  delaying,  or  defrauding  any  person  who 
has  a  claim  thereto,  under  any  written  instrument,  lien  created 
by  law  for  rent  or  advances,  or  any  other  lawful  or  valid 
claim,  verbal  or  written,  with  a  knowledge  of  the  existence 
thereof;  or  who,  with  like  intent,  buys,  receives,  or  conceals 
any  such  property,  with  knowledge  of  the  existence  of  any 
such  claim,  must,  on  conviction,  be  punished  as  if  he  had  stolen 
the  same.    (Form  98  [78].) 

(Clay's  Digest,  p.  419,  §  20;  Feb.  13,  1875,  p.  259.)  Affidavit  charging  that 
affiant  has  reason  to  believe  and  does  believe  is  not  sufficient;  this  is  not  the 
equivalent  of  a  probable  cause  to  believe. — Monroe  v.  State,  137  Ala.  88  (34 
So.  382).  Selling  two  oxen  upon  which  defendant  had  given  a  mortgage.— 
Fountain  v.  State,  98  Ala.  40  (13  So.  492).  Mode  of  execution  of  mortgage* 
and  proof  of  such  execution. — Houston  v.  State,  114  Ala.  15  (21  So.  813). 
Sufficiency  of  indictment;  indictment  concluding  "against  the  peace  and  dig 
nity  of  the  state/ '  Constituents  of  offense  and  relevancy  of  evidence  in 
defense.— A twell  v.  State,  63  Ala.  61;  Glenn  v.  State,  60  Ala.  104;  Nixon  v. 
State,  55  Ala.  120.  Indictment  may  allege  in  the  alternative  that  the  defend- 
ant "did  sell,  remove,  or  sell;,,  indictment  need  not  contain  a  particular 
description  of  the  mortgage  or  other  written  instrument. — Nixon  v.  State. 
55  Ala.  120.  The  defendant  most  know  of  the  claim  or  lien  of  the  person 
to  the  property  alleged  to  have  been  removed. — Jones  v*.  State.  113  Ala.  95 
(21  So.  229).  The  venue  must  be  proven.— May  v.  State,  115  Ala.  14  (22 
So.  611).  Removal  with  knowledge  of  lien  may  raise  presumption  of  intent 
to  defraud. — May  v.  State,  115  Ala.  14  (22  So.  611).  Mortgagee  is  person  hav- 
ing a  lien  or  claim.  That  the  person  having  the  lien  justifies  the  act  of  sell- 
ing or  removing  no  justification. — May  v.  State,  115  Ala.  14  (22  So.  611).  In- 
dictment must  conclude  *  *  against  the  peace  and  dignity  of  the  state. ' '  Where 
the  property  was  sold,  and  proceeds  paid  over  to  mortgagee,  held  not  to  sup- 
port a  conviction. — Smith  v.  State,  139  Ala.  115  (36  So.  727);  Conner  v.  State, 
97  Ala.  83  (12  So.  413).  Evidence  examined  and  held  insufficient  to  support 
conviction. — Tallent  v.  State,  142  Ala.  47  (38  So.  841).  Code  form  of  indict 
ment  sufficient.— Tallent  v.  State,  142  Ala.  47  (38  So.  841).  The  removal  or 
sale  must  be  with  intent  to  hinder,  delay,  or  defraud  the  person  who  has  the 
claim  thereto.— Cobb 's  case,  100  Ala.  19  (14  So.  362).  The  offense  of  removing 
or  sale  with  intent  to  hinder,  etc..  may  be  joined  in  same  indictment  with 
embezzlement. — Upshur  'b  case,  100  Ala.  2  (14  So.  541).  In  such  case  no 
election  required,  if  both  offenses  grow  out  of  same  transaction. — lb.  Land- 
lord has  no  lien  for  advances  furnished  a  day  laborer  to  be  paid  for  in  labor.— 
Powell's  case,  84  Ala.  444  (4  So.  719).  An  equitable  mortgage  is  such  a  claim 
as  falls  within  the  statute. — Varnum's  case,  78  Ala.  28.     A  mortgage  of  an 
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implanted  crop  is  within  the  statute. — lb.  It  is  a  defense  that  property  was 
sold  to  discharge  a  prior  paramount  lien. — Conner  'b  case,  97  Ala.  83  (12  So. 
413).  Party  buying  property  without  knowledge  of  claim,  and  selling  same 
without  notice  thereof,  is  not  guilty,  though  he  refuse  to  disclose  as  to  the 
property  after  notice. — Thomas's  case,  92  Ala.  49  (9  So.  540).  Hauling  cotton 
to  the  gin,  if  with  intent  to  defraud,  is  sufficient. — Money's  case,  89  Ala.  110 
(7  So.  841).  A  mortgagee  who  has  transferred  his  mortgage,  is  guilty  if  he 
afterwards  sell  the  property  mortgaged. — Foster's  case,  88  Ala.  182  (7  So. 
18o).  If  the  lien  has  become  merged  into  perfect  title  before  removal  there 
can  be  no  conviction. — Smith's  case,  84  Ala.  438  (4  So.  683),  overruling  Eller- 
son's  case,  69  Ala.  1.  A  mortgage  on  entire  crop  to  be  raised  annually  until 
debt  is  paid  is  not  void,  but  may  be  explained  by  parol  evidence. — Varnum's 
ease,  78  Ala.  28.  Indictment  must  aver  name  of  party  who  holds  claim — not 
sufficient  to  aver  it  is  unknown. — Hill's  case,  78  Ala.  1.  Evidence  must  show 
knowledge.— Jones's  case,  113  Ala.  95  (21  So.  229). 

7343.  (4759)  Selling,  removing,  or  disposing  of  property 
subject  to  execution,  or  withholding  same  from  assignee. — 

Any  person  who  sells,  removes,  or  otherwise  disposes  of  prop- 
erty subject  to  execution  with  the  intent  to  hinder,  delay,  or 
defraud  his  creditors,  or  who  fraudulently  secretes,  or  with- 
holds any  such  property  from  his  assignee  in  any  general 
assignment,  must,  on  conviction,  be  punished  by  a  fine  of  not 
more  than  five  hundred  dollars,  and  may  also  be  imprisoned 
in  the  county  jail,  or  sentenced  to  hard  labor  for  the  county 
for  not  more  than  six  months. 

(Feb.  16, 1897,  p.  1089, 8  3.)  This  section  not  codified  in  the  Code  of 
1896,  or  adopted,  but  simply  inserted  by  the  commissioner,  which  did  not  cure  de- 
fects of  enactment. — Builders  &  Painters '  Supply  Co.  v.  Lucas,  119  Ala.  202 
(24  So.  416).  Parts  of  act  valid,  part  not.  Infirmity  of  legislative  procedure 
not  cured  as  to  this  section  of  the  Code  by  codification  under  the  Code  of 
1896.— Bluthenthal  v.  Trager,  131  Ala.  639  (31  So.  622).  Note. — These  decisions 
construed  Code  of  1896.     The  defect  cured  by  the  adoption  of  this  Code. 


CROSS    REFERENCES. 


LIENS   AND   EXECUTIONS,    FRAUDS    AS    TO  (Criminal  Code) 

7342,  7343,  7423,  7821 

UFB   INSURANCE   COMPANIES  (Civil  Code) 4543-4596 

LIFE  INSURANCE,   MUTUAL  (Civil  Code) 4597-4605 

LIGHTHOUSE   (Political  Code) 2427,  2428 

LIGHTNING  ROD  COMPANY  (Political  Code) 2361 

LIMITATION  OF    ACTIONS  (Civil  Code) 4830-4863 
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CHAPTER  247. 

LIMITATIONS   OF  PROSECUTIONS.     7344-7351. 


Section. 

7344.  Offenses  as  to  which  there  is 

no  limitation. 

7345.  Six    years    in    conversion    of 

state  or  county  revenue. 

7346.  Three  years  in  other  felonies. 

7347.  Twelve  months  in  misdemean- 

ors before  circuit  or  county 
court. 


Section. 

7348.  Sixty  days  in  prosecution  be- 

fore justice. 

7349.  Thirty  days  in  using  tempo- 

rarily personal  property  of 
another. 

7360.  Commencement     of     prosecu 

tion. 

7361.  Statute  suspended  in   certain 

cases. 


7344.  (5067)  (3707)  (4640)  (3949)  (401)  Offenses  as  to 
which  there  is  no  limitation.— There  is  no  limitation  of  time 
within  which  a  prosecution  mnst  be  commenced  for  any  public 
offense  which  may  be  punished  capitally,  or  for  murder  in 
the  second  degree,  manslaughter  in  the  first  degree,  arson, 
forgery,  counterfeiting,  or  any  offense  expressly  punishabler 
under  the  provisions  of  this  Code,  as  forgery  or  counterfeiting. 

One  year  was  at  one  time  the  limitation  of  all  prosecutions  for  all  offenses. — 
Toulmin's  Digest,  p.  215,8  49.  (Aikin's  Digest,  p.  122.)  Effect  of  holding 
defendant  to  answer  second  indictment  upon  the  statute  of  limitations,  see 
Cunningham  v.  State,  117  Ala.  59  (23  So.  693).  Under  the  Code  of  1876  there- 
was  no  limitation  of  time  within  which  a  prosecution  might  be  commenced 
for  grand  larceny. — Lyons  v.  State,  61  Ala.  224.  (The  word  " larceny' *  was- 
omitted  from  the  Codes  of  1886  and  1896.) 

7345.  (5068)  (3708)  (4641)  Six  years  in  conversion  of  state 
or  county  revenue. — A  prosecution  for  conversion  of  the  state 
or  county  revenue  must  be  commenced  within  six  years  next 
after  the  conversion. 

(Mar.  6, 1876,  p.  43,  ch.  10,  $  2.) 

7346.  (5070)  (3710)  (4643)  (3951)  (403)  Three  years  in 
other  felonies. — The  prosecution  of  all  felonies,  except  those 
specified  in  the  preceding  sections,  must  be  commenced  within 
three  years  next  after  the  commission  of  the  offense. 

(Clay's  Digest,  p.  444,  §  37.)     Applies  to  burglary. — Hurt's  case,  55  Ala.  214. 

7347.  (5071)  (3711)  (4644)  (3952)  (404)  Twelve  months  in 
misdemeanors  before  circuit  or  county  court. — The  prosecu- 
tion of  all  misdemeanors  before  the  circuit,  city,  or  county 
court,  unless  otherwise  provided,  must  be  commenced  within 
twelve  months  next  after  the  commission  of  the  offense. 

(Aikin's  Digest,  p.  122,  §  46;  Clay's  Digest,  p.  444,5  38, p.  481,  §  34.) 
Issuing  warrant  may  be  the  commencement  of  the  prosecution. — Bo&s  v.  State, 
55  Ala.  177.     The  finding  of  a  defective  indictment  may  be  the  commence- 
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raent  of  the  prosecution. — Foster  v.  State,  38  Ala.  425.  All  misdemeanors 
barred  within  a  year. — Giles  v.  State,  88  Ala.  230  (7  So.  271);  Martin  v. 
State,  79  Ala.  267.  If  prosecution  begun  by  indictment  it  must  be  found 
within  one  year. — Molett  v.  State,  33  Ala.  408.  Where  prosecution  is  begum 
by  affidavit  and  warrant  or  by  indictment  which  is  subsequently  quashed  and 
defendant  held  to  answer  second  charge,  the  pendency  of  the  proceedings- 
stops  the  statute  for  the  length  of  time  it  was  pending. — Weston  v.  State,  63- 
Ala.  155.  For  pending  prosecution  to  stop  statute,  it  must  appear  that  it 
was  for  the  same  offense. — Smith  v.  State,  62  Ala.  29.  A  warrant  for  ob- 
taining money  under  false  pretenses  does  not  stop  the  statute  for  the  offense 
of  violating  a  written  contract. — Jackson  v.  State,  106  Ala.  136  (17  So.  349). 
An  indictment  not  alleging  time,  in  legal  effect  charges  that  crime  was  com- 
mitted within  twelve  months.  If  the  statute  creates  a  new  offense,  indict- 
ment or  affidavit  must  charge  that  the  offense  was  committed  after  the  pas- 
sage of  the  statute. — Lyons  v.  State,  61  Ala.  224.  An  affidavit  before  justice* 
of  the  peace  returnable  to  county  court,  which  is  pending  when  the  indictment, 
is  found,  after  which  prosecution  under  affidavit  was  abandoned,  did. 
not  stop  the  running  of  the  statute,  there  being  no  connection 
between  the  two  prosecutions. — Greene  v.  State,  139  Ala.  157  (36; 
So.  773).  Bastardy  is  not  a  misdemeanor  within  this  section  of  the 
Code. — State  v.  Hunter,  67  Ala.  81.  A  misdemeanor  is  any  crime  less  than, 
a  felony,  but  it  must  be  an  indictable  offense. — State  v.  Hunter,  67  Ala.  81. 
The  limitation  of  prosecutions  for  misdemeanors  is  twelve  months  next  after 
the  commission  of  the  offense;  and  the  time  covered  by  the  affidavit  or  indict- 
ment is  twelve  months  next  before  its  date. — Espy  v.  State,  47  Ala.  533  Is- 
suing a  warrant  charging  false  pretense  does  not  stop  statute  for  offense  of 
defrauding  an  employer,  though  for  same  act. — Jackson's  case,  106  Ala.  136 
(17  So.  349).  Prosecution  for  escape  from  hard  labor  contract  not  barred 
until  twelve  months  from  escape. — Fuller's  case,  97  Ala.  27  (12  So.  392). 
Issuing  a  warrant  alone  does  not  stop  the  running  of  the  statute  of  limitations. 
—Giles's  case,  88  Ala.  230  (7  So.  271);  Martin's  case,  79  Ala.  267;  Bube's  case, 
76  Ala.  73. 

7348.  (5072)  (3712)  (4645)  (3953)  (405)  Sixty  days  in 
prosecution  before  justice. — Prosecutions  before  a  justice  of 
the  peace  for  offenses  within  his  jurisdiction,  unless  otherwise 
provided,  must  be  commenced  within  sixty  days  next  after 
the  commission  of  the  offense. 

When  a  person  is  brought  before  a  justice,  charged  with  a  misdemeanor 
of  which  he  has  jurisdiction,  it  is  the  duty  of  the  justice  to  proceed  to  final 
trial;  he  has  no  power  to  bind  the  defendant  over  to  answer  indictment  unless 
demanded  by  defendant. — Ex  parte  Pruitt  &  Harper,  99  Ala.  225  (13  So.  317). 

7349.  (5073)  (3713)  Thirty  days  in  using  temporarily  per- 
sonal property  of  another. — A  prosecution  for  unlawfully  tak- 
ing or  using  temporarily  the  property  of  another  must  be 
commenced  within  thirty  days  after  the  commission  of  the 
offense. 

(Feb.  5,  1879,  p.  165,  §  3.)  If  the  issuance  of  warrant  or  affidavit  is  relied 
cpon  to  save  the  bar  in  subsequent  prosecution,  both  must  charge  or  attempt 
to  charge  the  same  offense  and  a  subsequent  prosecution  must  be  a  contin- 
uance of  the  first;  if  they  are  distinctly  different,  or  distinctly  different  prose- 
cutions for  the  same  charge,  the  bar  is  not  saved;  there  must  be  continuity 
as  weU  as  sameness. — Jackson  v.  State  106  Ala.  136  (17  So.  349);  Green  v. 
State,  139  Ala.  157  (36  So.  773). 

7350.  (5074)  (3714)  (4646)  (3954)  (406)  Commencement 
of  prosecution. — A  prosecution  may  be  commenced,  within  the 


762  LIMITATIONS  OF  PROSECUTIONS— LIMITED  PARTNERSHIP. 

meaning  of  this  chapter,  by  finding  an  indictment,  the  issuing 
of  a  warrant,  or  by  binding  over  the  offender. 

(Clay's  Digest,  p. •  444,  §  39.)  The  issuance  of  a  warrant,  though  not 
served  because  of  flight  of  defendant,  suspends  the  statute  as  to  an  indictment 
subsequently  found. — Clayton  v.  State,  122  Ala.  91  (26  So.  118).  See  Green's 
case,  139  Ala.  157  (36  So.  773);  Ross's  case,  55  Ala.  177;  Molett's  case,  33  Alt. 
408;  Foster's  case,  38  Ala.  425;  Giles's  case,  88  Ala.  230  (7  So.  271);  Martin's 
case,  79  Ala.  267;  Bube's  case,  76  Ala.  73. 

7351.  (5075)  (3715)  (4820)  (4147)  (597)  Statute  suspended 
in  certain  cases. — When  an  indictment  is  lost,  mislaid,  or 
destroyed,  or  when  the  judgment  is  arrested,  or  the  indictment 
quashed  for  any  defect  therein,  or  for  the  reason  that  it  was 
not  found  by  a  grand  jury  regularly  organized,  or  because 
it  charged  no  offense,  or  for  any  other  cause,  or  when  the 
prosecution  is  dismissed  because  of  a  variance  between  the 
allegations  of  the  indictment  and  the  evidence,  and  a  new 
indictment  is  ordered  to  be  preferred,  the  time  elapsing  be- 
tween the  preferring  of  the  first  charge  or  indictment  and 
the  subsequent  indictment  must  be  deducted  from  the  time 
limited  for  the  prosecution  of  the  offense  last  charged. 

Facts  to  take  prosecution  out  of  bar  must  affirmatively  appear. — Bube  v. 
State,  76  Ala.  73.  The  statutory  exception  applies  only  in  such  case  when 
the  subsequent  indictmenc  is  preferred  under  the  provisions  of  the  preceding 
section. — Bube  v.  State,  76  Ala.  73.  Where  a  prosecution  is  adjudged  to  be 
void  in  the  county  court,  it  cannot  operate  as  a  foundation  for  the  further 
continuance  of  the  prosecution  by  subsequent  indictment. — Bube  v.  State,  76 
Ala.  73.  A  second  prosecution  cannot  be  sustained  after  judgment  of  ac- 
quittal rendered  on  verdict  of  jury.  Statutes  do  not  contemplate  a  second 
prosecution  in  any  other  cases  than  such  as  are  specified. — Berry  v.  State, 
65  Ala.  117.  Court  has  inherent  power  to  order  substitution  of  new  indict- 
ment after  loss  of  first,  and  the  time  elapsing  between  the  finding  of  the 
first  and  subsequent  indictments  is  not  to  be  computed  as  a  bar  to  the 
statute  of  limitations. — Bradford  v.  State,  54  Ala.  230.  Effect  of  holding 
defendant  to  answer  second  indictment  upon  the  statute  of  limitations.  See 
Cunningham  v.  State,  117  Ala.  59  (23  So.  693);  Molett's  case,  33  Ala.  408; 
Foster's  case,  38  Ala.  425;  Weston's  case,  63  Ala.  155;  Coleman's  case,  71 
Ala.  312;  Smith's  case,  79  Ala.  21;  Bazell's  case,  89  Ala.  14  (8  So.  22).  Limi- 
tation of  action;  motion  to  quash. — Davis  v.  State,  145  Ala.  69  (40  So.  663). 
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CHAPTER  248. 

LIQUORS.     7352-7385. 

ARTICLE  1.    Liquors,  Selling,  Giving,  Etc.,  Illegally.    7352-7370. 

ARTICLE  2.  Shipment,  Transportation,  Delivery,  or  Soliciting  Orders 
for  Intoxicating  Liquors,  Drinks,  Beverages,  Etc.  7371- 
7377. 

ARTICLE  3.  Saloons,  Liquor  Dealers'  Houses,  Opening  and  Closing  of. 
7378-7382. 

ARTICLE  4.,  Federal  Licenses  to  Sell  Liquors,  List  of  Procured  and  Pub- 
lished.   7383-7385. 


AETICLE  1. 

Liquors,  Selling,  Giving,  Etc.,  Illegally.    7352-7370. 


Section. 
7862.  Selling    vinous    or    spirituous 
liquors  without  license. 

7353.  Forms  of  indictment  for  sell- 

ing and  violating  special 
prohibitory  laws;  proof  of 
selling. 

7354.  Liquor  to  minor  or  person  of 

intemperate  habits;  false 
statement  as  to  age. 

7355.  Giving    or    selling    liquor    to 

person  of  unsound  mind. 

7356.  Prohibiting  disposition   of  li- 

quors near  place  of  religious 
worship,  etc. 

7357.  Evasion  of  prohibitory  liquor 

laws. 

7358.  Permitting  such  evasion. 

7359.  Same;    duty   of   justice,   etc.; 

warrant  for  arrest  of  all 
persons  on  premises;  issued 
when. 

7360.  Same;  forfeiture  of  lease,  etc. 


Section. 

7361.  United   States  license  compe- 

tent evidence  on  trial  of  in- 
dictment for  violation  of 
prohibition  laws. 

7362.  Taking  or  soliciting  orders  for 

liquors  to  be  shipped  into 
prohibition  district. 

7363.  Aiding  or   abetting  unlawful 

sale,  disposition,  etc.,  of  li- 
quor. 

7364.  Witnesses  before   grand   jury 

in  such  cases. 

7365.  Prescriptions  of  physicians  on 

Sunday. 

7366.  Prescriptions    of    physicians; 

contents  and  filling. 

7367.  Physician   himself   must    sign 

prescription;  false  prescrip- 
tion. 

7368.  Penalty  for  violation  of  three 

preceding  sections. 

7369.  Hop- jack,  malt  tonics,  bever- 

ages, etc.,  sale  of  prohibited. 

7370.  Employing  minor  or  woman  to 

sell  liquor. 


7352.  (5076)  (4036)  (4204)  (3618)  (76)  Selling  vinous  or  (ma) 
spirituous  liquors  without  license. — Any  person  who,  without 
a  license,  sells,  barters,  or  exchanges  spirituous,  vinous,  or 
malt  liquors,  in  any  quantity,  must,  on  conviction,  be  fined  not 
less  than  fifty  nor  more  than  five  hundred  dollars,  and  may 
also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county  for  not  more  than  six  months.  (Form 
100  [79].) 

(Feb.   18, 1891,  p.   1209;    Dec.   3, 1878,  p.   71.)     Defendant   has   no   constitu- 
tional right  to  bill  of  particulars,  showing  the  time,  place,  or  name  of  person 
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to  whom  Bale  was  made. — Jones  v.  State,  136  Ala.  118  (34  So.  236).  The 
understanding  of  the  witness  as  to  what  connection  certain  persons  had  with 
sale  not  admissible  in  evidence;  defendant  obtaining  liquor  at  request  of 
purchaser. — Wild  man  v.  State,  139  Ala.  125  (35  So.  995).  When  state  proves 
one  illegal  selling,  this  constitutes  an  election  and  limits  state  to  proof  of 
that  sale  alone.— Wilson  v.  State,  136  Ala.  114  (33  So.  831).  Defendant  may 
be  guilty  tnough  he  was  not  the  man  who  had  liquor  to  sell — Winter  v.  State. 
133  Ala.  176  (32  So.  125).  A  distiller  who  distills  brandy  from  apples  and 
peaches  upon  snares  is  not  guilty  of  violating  the  prohibition  law  as  to  sell- 
infr  giving  away,  etc.,  of  spirituous  liquors. — Maxwell  v.  State,  120  Ala.  375- 
(25  So.  235).  Blackberry  juice  after  fermentation  to  which  alcohol  is  added 
may  be  a  vinous  liquor  within  the  prohibition.  The  fact  that  a  judge  had 
advised  that  the  liquor  was  not  vinous  or  within  the  prohibition  no  excuse  — 
Hinton  v.  State,  132  Ala.  29  (31  So.  563).  Evidence  examined  and  held  suffi- 
cient to  justify  general  affirmative  charge  against  accused. — Winter  v.  State. 
132  Ala.  32  (31  So.  717).  Contracts  as  to  illegal  sales  of  liquors. — Sims  v.  Ala. 
Brewing  Co.,  132  Ala.  311  (31  So.  35).  Local  acts  as  to  solicitor's  fees  control 
in  prosecution  under  statute. — Bonds  v.  State,  130  Ala.  106  (30  So.  413).  One 
who  aids  or  abets  or  procures  another  to  make  sale,  guilty. — Bonds  v.  State, 
130  Ala.  117  (30  So.  427).  One  who  acts  as  a  mere  agent  or  friend  of  the 
purchaser  cannot  be  guilty  of  illegal  sale. — Bonds  v.  State,  130  Ala.  117  (30 
So.  427);  DuBois  v.  State,  87  Ala.  101  (6  So.  381);  Maples  v.  State,  130 
Ala.  121  (30  So.  428).  Legislature  may  prohibit  sale  of  malt  liquor  whether 
it  be  intoxicating  or  not. — Feibelman  v.  State,  130  Ala.  122  (30  So.  384). 
Sale  of  hopjack,  admissibility  of  evidence  to  show  quality  and  ingredient  of 
such  liquor. — Costello  v.  State,  130  Ala.  143  (30  So.  376).  Statute  prohibiting 
the  sale  of  liquors  not  embraced  within  title  of  the  act  is  void. — State  v. 
Davis,  130  Ala.  148  (30  So.  344).  As  to  constitutional  enactments  of  prohibi- 
tion laws,  see  Robertson  v.  State,  130  Ala.  164  (30  So.  494);  State  v.  Davis. 
130  Ala.  148  (30  So.  344);  Wilson  v.  State,  136  Ala.  114  (33  So.  831);  Lewis 
v.  State,  123  Ala.  84  (26  So.  516);  Morgan  v.  State,  81  Ala.  72  (1  So.  472). 
Evidence  that  defendant  assisted  and  procured  the  sale  of  the  whiskey  by 
another.— Wright  v.  State,  129  Ala.  123  (29  So.  864).  A  license  for  the  sale 
of  liquors  is  tax  for  the  purpose  of  revenue,  and  the  state  can  recover  the 
tax  in  a  civil  action  and  right  of  action  not  affected  by  criminal  statute  or 
prosecution.— State  v.  Fleming,  112  Ala.  179  (20  So.  846)  (54  Ala.  221;  see 
46  Ala.  116;  58  Ala.  371).  Evidence  examined  .  and  held  sufficient  to 
support  a  conviction. — Thomas  v.  State,  117  Ala.  134  (23  So.  636). 
Afendor  need  not  be  absolute  owner  of  liquor  in  order  to  be  guilty, 
it  is  the  sale  the  law  condemns. — Taylor  v.  State,  121  Ala.  24  (25  So.  689); 
s.  c,  121  Ala.  39  (25  So.  701).  Illegal  sale  within  three  miles  of  church  in 
Lamar  county  in  violation  of  local  prohibition  law. — Gilmore  v.  State,  125 
Ala.  59  (28  So.  382).  Municipal  charter  or  ordinance  prohibiting  sale  of 
liquor. — Lx  parte  Russell ville,  95  Ala.  19  (11  So.  18).  Imprisonment  until 
fine  and  costs  paid,  void. — Ex  parte  Bussellville,  95  Ala.  19  (11  So.  18). 
Proof  of  single  sale  of  three  pint  bottles  of  beer  or  whiskey  will  not  support 
a  conviction  for  sale  of  less  than  a  quart. — Olmstead  v.  State,  90  Ala.  634 
(8  So.  668);  Bryant  v.  State,  46  Ala.  302.  Court  cannot  presume  that 
"Busby  bitters"  are  within  meaning  of  statute. — Allred  v.  State,  89  Ala,  11? 
(8  So.  56).  Phrases  "intoxicating  bitters,"  "cane  beer,"  "hard  cider,"  etc.. 
considered. — Allred  v.  State,  89  Ala.  112  (8  So.  56).  When  incorporated 
social  club  is  defendant. — Jacobi  v.  State,  59  Ala.  71;  Manassas  Club  v.  Mobile. 
121  Ala.  561  (25  So.  628).  Sale  by  licensed  restaurant  keeper. — Nicrosi  v. 
State,  52  Ala.  336.  Sale  on  a  few  special  occasions  of  case  whiskey  in  quan- 
tity less  than  a  quart,  sufficient. — Lemons  &  Martin  v.  State,  50  Ala.  130. 
Partners,  liability  of  for  violating  revenue  law. — Lemons  6  Martin  v.  State. 
50  Ala.  130.  Evidence  that  witness  frequently  bought  beer  from  defendant 
and  drank  it  on  the  premises  will  support  a  conviction. — Olmstead  v.  State. 
92  Ala.  64  (9  So.  737).  Where  defendant  testified  that  he  acted  as  the  mere 
friend  of  the  purchaser  to  obtain  the  whiskey  from  the  negro,  he  may  be 
convicted.— Ledbetter  v.  State,  143  Ala.  52  (38  So.  836).  The  court  will  take 
judicial  notice  that  lager  beer  is  malt  liquor. — Adler's  case,  55  Ala.  16;  Wat- 
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son's  case,  lb.  158.    And  that  whiskey  is  a  spirituous  liquor. — Freiberg's  case, 

94  Ala.  91  (10  So.  703);  Wall's  case,  78  Ala.  417.  And  that  grape  wine  is  a 
vinous  liquor. — Adler's  case,  55  Ala.  16.  Statute  construed. — Ulmer's  case, 
41  Ala.  208.  This  offense  is  distinguished  from  engaging  in  or  carrying  on 
business;  is  not  a  revenue,  but  a  penal  law,  and  hence  not  repealed  by  a 
revenue  law. — Campbell's  case,  46  Ala.  116;  Lillensteine 's  case,  lb.  498;  Mc- 
pherson's case,  54  Ala.  221;  Sanders's  case,  58  Ala.  371.  (See  112  Ala.  179.)  It 
is  mere  police  regulation. — McPherson's  case,  54  Ala.  221.  One  act  of  sale  suffi- 
cient, of  which  prosecutor  must  elect. — Martin's  case,  59  Ala.  34;  McPherson's 
-case,  54  Ala.  221;  Sanders's  case,  58  Ala.  371;  Lawson's  case,  55  Ala.  118;  Cost's 
•case,  96  Ala.  60  (11  So.  435).  When  election  not  required.— Olmstead  's  case,  92 
Ala.  64  (9  So.  737) ;  Taylor 's  case,  100  Ala.  68  (14  So.  875).  What  is  and  what  is 
not  an  election  by  prosecutor. — Elam's  case,  26  Ala.  48;  Hughes's  case,  35  Ala. 
351;  Seibert's  case,  40  Ala.  60.  License  to  keep  a  tavern  does  not  confer  the 
right. — Page's  case,  11  Ala.  849.  License  to  one  partner  confers  no  authority  on 
firm  or  co-partners,  although  a  license  may  be  granted  to  a  partnership. — Long's 
case,  27  Ala.  32.  License  to  one  firm  confers  no  authority  on  another  com- 
posed in  part  of  same  members. — Wharton  v.  King,  69  Ala.  365.  Mere  re- 
moval to  another  county  does  not  abrogate  license,  or  make  clerk  indictable 
for  continuing  business. — Thompson's  case,  37  Ala.  151.  Agent  of  unlicensed 
corporation  indictable. — Martin's  case,  59  Ala.  34.  Conviction  of  husband 
for  sale  by  wife  in  his  presence. — Hensly's  case,  52  Ala.  10.  Statute  contains 
no  exception  of  sale  for  medicinal  purposes. — Thomason's  case,  70  Ala.  20. 
When  drinking  must  be  "on  or  about  the  premises." — Hafter's  case,  51  Ala. 
37.  8ee  Ulmer's  case,  61  Ala.  208.  What  constitutes  "on  or  about  the 
premises." — Swan's  case,  12  Ala.  594;  Dowman's  case,  14  Ala.  242;  Easter- 
ling's  case,  30  Ala.  46;  Brown's  case,  31  Ala.  353;  Pearce's  case,  40  Ala.  720; 
Christian's  case,  lb.  376;  Patterson's  case,  36  Ala.  297;  Powell's  case,  63  Ala. 
177;  Christian's  case,  40  Ala.  376;  Whaley's  case,  87  Ala.  83  (6  So.  380).  A 
sale  from  jug  in  a  field  one  mile  from  house,  sufficient. — Powell 's  case,  63  Ala. 
177;  Pearce's  case,  40  Ala.  720.  The  fact  "on  or  about  the  premises,"  some- 
times a  question  for  the  jury,  and  sometimes  for  the  court. — Brown's  case,  31 
Ala.  353;  Easterling's  case,  30  Ala.  46;  Daly's  case,  33  Ala.  431.  No  defense 
that  liquor' was  drunk  on  premises  without  the  knowledge  of  defendant  and 
against  his  caution. — Jones's  case,  96  Ala.  56  (11  So.  192).  Sale  or  gift  made 
under  a  shift  or  subterfuge  violates  statute. — Marcus's  case,  89  Ala.  23  (8 
So.  155);  Billingsley's  case,  96  Ala.  114  (11  So.  408);  Roberson's  case,  100 
Ala.  37  (14  So.  554).  Intoxicating  bitters  or  beverages. — Carson's  case,  69 
Ala.  235;  Wall's  case,  78  Ala.  417;  Carl's  case,  87  Ala.  17  (6  So.  118);  s.  c, 
S9  Ala.  93  (8  So.  156);  Brantley's  case, 91  Ala.  47  (8  So.  816);  Compton's  case, 

95  Ala.  25  (11  So.  69);  Koberson's  case,  100  Ala.  123  (14  So.  869).  "Brandy 
peaches"  and  "brandy  cherries." — Ryall's  case,  78  Ala.  410.  Fact  that  the 
decoction  was  classed  and  taxed  by  the  United  States  as  a  proprietary  medi- 
cine, Immaterial. — Wall's  case,  78  Ala.  417.  When  defendant  acted  as  the 
mere  agent  of  another  in  procuring  the  liquor. — Campbell's  case,  79  Ala.  271; 
Morgan's  case,  81  Ala.  72  (1  So.  472);  DuBois's  case,  87  Ala.  101  (6  So.  381). 
Sale  by  partner  or  clerk  in  scope  of  business  or  employment. — Segars's  case, 
88  Ala.  144  (7  So.  46).  Sale  by  seventeen-year-old  girl  under  direction  of 
parent. — Cagle's  case,  87  Ala.  93  (6  So.  300).  Sale  in  back  room  of  defendant's 
store,  without  knowledge  or  interest  on  his  part,  does  not  render  him  liable. — 
Perkins's  case,  92  Ala.  66  (9  So.  536).  Statute  not  intended  to  interfere  with 
bona  fide  sale  of  articles  used  for  medical,  toilet,  or  culinary  purposes  and 
which  contain  alcohol  as  a  necessary  ingredient.— -Carl 's  case,  87  Ala.  17  (6 
So.  118).  See  Compton's  case,  95  Ala.  25  (11  So.  69).  When  state  makes  out 
a  prima  facie  case,  burden  on  defendant  to  show  his  authority  to  sell. — Tinker's 
case,  96  Ala.  115  (11  So.  383);  Bogan's  case,  84  Ala.  449  (4  So.  355).  Void 
license  no  protection  and  may  be  collaterally  attacked. — Russell's  case,  77  Ala. 
89.  That  the  sale  was  in  original  imported  packages  is  no  defense  since 
the  act  of  congress  approved  August  8,  1890. — Tinker's  case,  90  Ala.  638  (8 
So.  814). 

7353.  (5077)  (4037)  (4806)  (4133)  (583)  Forms  of  indict- (r.oc.) 
merit  for  selling  and  violating  special  prohibitory  laws;  proof 
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of  selling. — In  an  indictment  for  selling  spirituous,  vinous,  or 
malt  liquors  without  license,  it  is  sufficient  to  charge  that  the 
defendant  sold  spirituous,  vinous,  or  malt  liquors  without  a 
license,  and  contrary  to  law;  and  on  trial,  any  act  of  selling  in 
violation  of  the  law  may  be  proved;  and  for  any  violation  of 
any  special  and  local  laws  regulating  or  prohibiting  the  sale 
of  spirituous,  vinous,  or  malt  liquors  within  the  place  speci- 
fied, such  form  shall  be  held  good  and  sufficient.  (Form  100 
[79].) 

(Feb.  16,  1867,  p.  510.)  Indictment  need  not  allege  name  of  person  to 
whom  liquor  was  solct — Jones  v.  State,  136  Ala.  118  (34  So.  236).  Defendant 
has  no  constitutional  right  to  bill  of  particulars,  showing  the  time  and  place 
or  name  of  person  to  whom  sale  was  made. — Jones  v.  State,  136  Ala.  118  (34 
So.  236).  An  indictment  in  the  alternative  need  not  allege  that  each  alterna 
tive  act  was  unlawfully  done;  when  indictment  need  not  negative  proviso  in 
statute. — Sims  v.  State,  135  Ala.  61  (33  So.  162).  Defendant  may  be  charged 
in  the  alternative  that  he  "sold,  gave  away,  or  otherwise  disposed  of." — Mc- 
Clellan  v.  State,  118  Ala.  122  (23  So.  732).  Indictment  should  allege  that  sale 
was  "contrary  to  law." — Carson  v.  State,  108  Ala.  35  (19  So.  32).  When 
necessary  to  aver  liquor  was  drunk  on  or  about  the  premises. — Ulmer  v.  State, 
61  Ala.  208.  The  indictment  must  conform  to  the  statute  creating  the  offense. 
— McPherson  v.  State,  54  Ala.  221.  When  state  not  required  to  elect  as  to 
one  of  several  counts. — Taylor  v.  State,  100  Ala.  68  (14  So.  875).  If  one  of 
the  alternatives  in  an  indictment  is  bad  it  renders  the  whole  count  bad. — Allred 
v.  State,  89  Ala.  112  (8  So.  56).  Indictment  for  violating  revenue  law  will 
support  a  conviction  for  retailing. — Lemons  &  Martin  v.  State,  50  Ala.  130. 
Sufficiency  of  evidence  to  support  conviction;  construction  of  dispensary  law 
for  Lauderdale  county.— Mitchell  v.  State,  141  Ala.  90  (37  So.  407).  An 
indictment  which  only  charges  more  than  the  law  requires  is  unobjectionable, 
provided  the  averments  are  sustained  by  the  proof. — McCreary  v.  State,  73 
Ala.  480.  Indictment  that  defendant  sold,  prepared,  or  permitted  to  be  taken, 
etc.,  is  bad. — Kaisler  v.  State,  55  Ala.  64.  Each  alternative  averment  most 
state  a  cause  of  action. — Baisler  v.  State,  55  Ala.  64;  Alfred's  case,  89  Ala. 
112  (8  So.  56).  Indictment  for  retailing,  etc.,  in  form  prescribed  by  the  Code, 
is  sufficient. — Bryan's  case,  45  Ala.  86;  Sills *s  case,  76  Ala.  92;  McCreary 's 
case,  73  Ala.  480.  When  defective. — Baisler's  case,  55  Ala.  64.  Indictment 
charging  that  defendant  "did  sell  vinous  or  spirituous  liquors  without  a 
license  and  contrary  to  law,"  sufficient  for  offense  of  violating  local  prohibi 
tory  laws. — Powell's  case,  69  Ala.  10;  Boon's  case,  lb.  226;  McCreary 's  case. 
73  Ala.  480;  Bogan's  case,  84  Ala.  449  (4  So.  355);  Olmstead's  case,  89  Ala. 
16  (7  So.  775);  Williams's  case,  91  Ala.  14  (8  So.  668);  Compton's  case,  95  Ala. 
25  (11  So.  69) ;  Cost's  case,  96  Ala.  60  (11  So.  435).  Does  not  cover  giving  away 
liquor  under  local  law. — Williams's  case,  91  Ala.  14  (8  So.  668).  Includes  in 
toxicating  bitters  when  shown  to  contain  spirituous,  vinous,  or  malt  liquors 
in  appreciable  quantity. — Brantley's  case,  91  Ala.  47  (8  So.  816). 

7354.  (5078)  (4038)  (4205)  Liquor  to  minor  or  person  of 
intemperate  habits;  false  statement  as  to  age. — Any  person 
who  sells,  barters,  lends,  exchanges,  or  gives  spirituous,  vin- 
ous, or  malt  liquors  to  a  minor,  without  the  consent  of  the 
parent  or  person  having  the  management  or  control  of  such 
minor,  unless  it  be  upon  the  prescription  of  a  physician;  or 
who  sells,  barters,  lends,  exchanges,  or  gives  spirituous,  vin- 
ous, or  malt  liquors  to  a  person  of  known  intemperate  habits, 
unless  it  be  upon  the  prescription  of  a  physician,  must,  on 
conviction,  be  fined  not  less  than  fifty  nor  more  than  five 
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hundred  dollars;  and  any  minor  who  obtains  any  such  liquor 
by  means  of  a  false  representation  as  to  his  age  must,  on 
conviction,  be  fined  not  more  than  fifty  dollars.     (Form  101 

[80].) 

(Mar.  18, 1875,  p.  280,  §  §  1  and  2;  Feb.  26,  1881,  p.  50;  Feb.  18, 1891,  p.  1209.) 
Consent  oi  parent  to  a  sale  to  minor  " whenever  he  wants  it"  is  a  general 
continuing  consent;  a  sale  by  a  clerk  to  a  minor  is  protected  by  the  consent  of 
parent  to  principal. — Smith  v.  State,  132  Ala.  38  (31  So.  552).  To  authorize 
a  conviction  for  sale  to  intemperate,  three  things  must  be  shown;  first,  that 
he  sold  the  prohibited  liquors  to  the  person  named;  second,  that  such  person 
was  of  intemperate  habits;  third,  that  defendant  had  knowledge  of  such 
habits,  and  the  burden  is  on  the  state  to  show  all  these  facts. — McCormack 
v.  State,  133  Ala.  202  (32  So.  268).  Evidence  to  show  knowledge  of  intem- 
perate habits.— McCormack  v.  State,  133  Ala.  202  (32  So.  268).  One  acting  as 
agent  of  the  minor  to  procure  whiskey  is  not  guilty  of  selling  whiskey  to  him. — 
Banks  v.  State,  136  Ala.  106  (34  So.  350).  Indictment  need  not  negative  con- 
sent of  parent  or  prescription  of  physician,  but  if  it  contains  them  it  is  the 
safer  practice  to  prove  them. — Heath  v.  State.  99  Ala.  179  (13  So.  689).  Pun- 
ishes sale  with  or  without  license. — Ulmer's  case,  61  Ala.  208.  The  actual 
seller,  whether  owner  of  saloon,  or  employe,  indictable. — Marshall's  case, 
49  Ala.  21.  The  requisition  must  be  a  verbal  or  written  application  or  request 
to  sell  by  the  physician  himself. — Bain's  case,  61  Ala.  75.  Proof  of  infancy, 
based  upon  recollection  of  witness  as  to  former  appearance  of  alleged  minor. — 
Weed's  case,  55  Ala.  13.  Defendant  permitted  to  prove  that  minor  was 
mature-looking  person;  but  witness  cannot  be  asked  if  he  would  not  take  him 
to  be  twenty-one  years  old. — Marshall's  case,  49  Ala.  21;  Freiberg's  case,  94 
Ala.  91  (10  So.  703).  Charge  asserting  fact  of  minority  is  conclusive  of  de- 
fendant's intention,  is  erroneous. — lb.  Immaterial  who  owns  liquor  given  to 
minor  or  intemperate  person. — Hill's  case,  62  Ala.  168.  Sale  made  under 
honest,  though  mistaken,  belief  that  minor  was  twenty-one  years  old,  is 
excusable;  but  whether  so  made  is  a  question  for  jury. — Adler's  case,  55  Ala. 
16;  Freiberg's  case,  94  Ala.  91  (10  So.  703).  Voluntary  drunkenness  of  de- 
fendant no  defense  or  excuse. — Hill's  case,  62  Ala.  168.  Specific  intent  not 
necessary;  gift  or  sale  is  evidence  of  intention. — Bain's  case,  61  Ala.  75.  To 
authorize  a  conviction  for  selling  to  a  person  of  intemperate  habits,  these 
facts  must  be  proved:  A  sale  or  gift  to  a  person  of  intemperate  habits,  and 
knowledge  in  the  seller  or  giver  of  such  intemperate  habits. — Jones's  case,  100 
Ala.  88  (14  So.  772);  Collins's  case,  83  Ala.  365  (3  So.  591);  Tatum 's  case, 
63  Ala.  147.  Barkeeper  selling  to  one  who  divides  with  or  treats  an  intemperate 
person  or  a  minor,  at  the  bar,  is  guilty  of  selling  to  such  intemperate  person 
or  minor. — Walton's  case,  62  Ala.  197;  Page's  case,  84  Ala.  446  (4  So.  697). 
Or  selling  to  a  third  person  to  whom,  on  suggestion  of  barkeeper,  minor  handed 
money  for  the  purpose. — Lile's  case,  88  Ala.  139  (7  So.  196).  What  does  not 
constitute  either  selling  or  giving. — Young's  case,  58  Ala.  358;  Bryant's  case, 
82  Ala.  51  (2  So.  670);  Coker's  case,  91  Ala.  92  (8  So.  874).  Sale  of  brandy 
peaches  or  brandy  cherries  preserved  in  spirituous  liquors  in  appreciable 
quantity,  within  statute. — Byall's  case,  78  Ala.  410.  That  minor  has  been 
relieved  of  disabilities  of  nonage  immaterial. — Coker's  case,  91  Ala.  92  (8 
So.  874).  Aiding  or  abetting  sale  is  sufficient. — Walton's  case,  62  Ala.  197. 
What  constitutes  intemperate  habits. — Tatum  's  case,  63  Ala.  147 ;  Smith 's  case, 
55  Ala.  1.  Knowledge  by  defendant  of  one's  intemperate  habits  necessary; 
but  may  be  inferred  by  the  jury  from  notoriety. — Smith's  case,  55  Ala.  1; 
Tatum 's  case,  63  Ala.  147;  Stalling 's  case,  33  Ala.  425.  Proof  of  fact  of  in- 
temperate habits. — Atkins's  case,  60  Ala.  45.  Is  a  collective  fact  to  which  a 
witness  may  testify. — Tatum 's  case,  63  Ala.  147;  Smith's  case,  55  Ala.  1. 
Whether  a  person  of  such  known  habits,  is  a  question  for  the  jury. — Elam'a 
ease,  25  Ala.  53;  Smith's  case,  55  Ala.  1.  Indictment  in  Code  form  sufficient; 
not  necessary  to  negative  either  the  consent  of  the  parent  or  guardian  or  the 
prescription  of  a  physician. — Heath's  case,  99  Ala.  179  (13  So.  689);  Freiberg's 
ease,  94  Ala.  91  (10  So.  703);  Tatum 's  case,  63  Ala.  147;  Spigener's  case,  62 
Ala.  383;  Atkins's  case,  60  Ala.  45.     Indictment  alleging  sale  without   pre- 
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ecription  from  "licensed  physician"  is  valid,  though  "physician"  alone  if 
sufficient. — Dean's  case,  100  Ala.  102  (14  So.  762).  Burden  on  defendant  to 
prove  such  consent  or  prescription. — Feiberg's  case,  94  Ala.  91  (10  8o.  703). 
Atkins's  case,  60  Ala.  45;  Farrairs  case,  32  Ala.  557.  Jury  need  not  find 
whether  liquor,  if  averred  in  the  alternative,  was  spirituous,  vinous,  or  malt— 
Adler's  case,  55  Ala.  16.  Court  may  charge  jury  as  to  evil  consequences  of 
this  offense. — Weed's  case,  55  Ala.  13.  For  selling  or  giving  liquor  to  intoxi- 
cated person,  resulting  in  death,  no  civil  action  lies. — King  v.  Henkie,  80  Ala. 
505.  Sale  to  a  minor  when  ordered  purchased  by  a  partnership  of  which  his 
father  was  a  member  is  in  violation  of  the  statute. — Tony  v.  State,  144  Alt. 
87  (40  So.  388).  What  constitutes  sale  to  a  minor.— Tony  v.  State,  144  Ala.  87 
(40  So.  388). 

7355.  (5079)  (4039)  (4206)  Giving  or  selling  liquor  to  per- 
son of  unsound  mind. — Any  person  who  sells,  barters,  ex- 
changes, or  gives  spirituous,  vinous,  or  malt  liquors  to  a 
person  known  or  reputed  to  be  of  unsound  mind,  unless  it  be 
upon  the  prescription  of  a  physician,  or  with  the  consent  of 
the  parent,  guardian,  husband,  or  wife  of  such  person,  must, 
on  conviction,  be  fined  not  less  than  fifty  nor  more  than  five 
hundred  dollars.    (Form  102  [81].) 

(April  8, 1873,  p.  137;  Feb.  18, 1891,  p.  1263.)  Contracts  for  sale  to  lonatfc 
void  and  opposed  to  public  policy  .—Kelly  v.  Burke,  132  Ala.  235  (31  So.  512). 

(r.co  7356.  (5081)  (4040)  (4202)  Prohibiting  disposition  of 
liquors  near  place  of  religious  worship,  etc. — Any  person  who 
sells,  gives  away,  or  otherwise  disposes  of  any  spirituous, 
vinou3,  or  malt  liquors,  within  one  mile  of  any  church,  or  other 
place  of  religious  worship,  not  in  any  incorporated  town  or 
city,  on  any  day  on  which  there  is  public  preaching  at  such 
place,  must,  on  conviction,  be  fined  not  less  than  twenty  nor 
more  than  fifty  dollars,  and  may  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county  for  not  more 
than  six  months. 

(Aikin's  Digest,  p.  356,  §  §  9,  10;  Clay's  Digest,  p.  505,  §  §  9  and  10.; 
Mar.  7,  1870,  p.  286;  April  15, 1873,  p.  81.)  Special  prohibitory  liquor  laws  not 
unconstitutional. — Barnes's  case,  49  Ala.  342;  Dorman's  case,  34  Ala.  216. 
Retail  license  not  operative  within  special  prohibited  limits. — Barnes's  case. 
49  Ala.  342;  Hudgin's  case,  46  Ala.  208.  Illegal  sale  of  liquor  within  three 
miles  of  church  in  Lamar  county  in  violation  of  local  prohibition. — Gilmore  v. 
State,  125  Ala.  59  (28  So.  382). 

7357.  (5082)  (4041)  Evasion  of  prohibitory  liquor  laws.— 

Any  person  who  conceals  himself  in  any  house,  room,  booth, 
inclosure,  or  other  place,  and  sells,  gives  away,  or  otherwise 
disposes  of  spirituous,  vinous,  or  malt  liquors,  or  intoxicating 
beverage,  in  violation  or  evasion  of  law,  or,  by  any  device  or 
subterfuge,  sells,  gives  away,  or  otherwise  disposes  of  any 
spirituous,  vinous,  or  malt  liquors,  or  intoxicating  beverage, 
in  violation  or  evasion  of  law,  must,  on  conviction,  be  fined 
not  less  than  two  hundred  and  fifty  nor  more  than  one  thou- 
sand dollars,  and  may  also  be  imprisoned  in  the  county  jail, 
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or  sentenced  to  hard  labor  for  the  county  for  not  more  than 
twelve  months. 

(Feb.  17, 1885,  p.  159,  |  1.)  Local  statutes  as  to  solicitor 's  fees  control. — 
Bonds  v.  State,  130  A*a.  106  (30  So.  413).  Elements  of  offense,  sufficiency  of 
indictment  and  evidence,  policy  of  statute. — Boggus's  case,  78  Ala.  26. 

7358.  (5083)  (4042)  Permitting  such  evasion. — Any  person, 
being  the  owner  or  proprietor,  or  having  the  control  or  posses- 
sion of  any  house,  room,  booth,  inclosnre,  or  other  place,  who 
knowingly  permits  any  person  to  conceal  himself  therein,  and 
to  sell,  give  away,  or  otherwise  dispose  of  spirituous,  vinous, 
or  malt  liquors,  or  intoxicating  beverage,  in  violation  or  eva- 
sion of  law,  or  knowingly  permits  any  person  to  use  therein 
any  device  or  subterfuge  in  selling,  giving  away,  or  otherwise 
disposing  of  such  liquors  or  beverage,  in  violation  or  evasion 
of  law,  must,  on  conviction,  be  fined  not  less  than  fifty  nor 
more  than  one  thousand  dollars,  and  may  also  be  imprisoned 
in  the  county  jail,  or  sentenced  to  hard  labor  for  the  county 
for  not  more  than  twelve  months. 

(Feb.  17,  1885,  p.  159, 9  2.) 

7359.  (5084)  (4043)  Same;  duty  of  justice,  etc.;  warrant 
for  arrest  of  all  persons  on  premises,  issued  when.— If  any 
person  violates  the  provisions  of  section  7357  (5082),  and  so 
conceals  himself  that  he  is  not  known,  upon  complaint  being 
made  on  oath  before  a  justice  of  the  peace,  or  judge  of  the 
county  court,  that  spirituous,  vinous,  or  malt  liquors,  or  intoxi- 
cating beverage,  have  been  sold,  given  away,  or  otherwise 
disposed  of,  in  violation  or  evasion  of  law,  and  that  the  person 
committing  such  offense  conceals  himself  in  a  house,  room, 
booth,  inclosure,  or  other  place,  or  is  using  therein  a  device 
or  subterfuge  in  selling,  giving  away,  or  otherwise  disposing 
of  such  liquors  or  beverage,  and  that  such  person  is  unknown 
to  the  person  making  the  complaint,  it  is  the  duty  of  such 
justice  or  judge  to  issue  forthwith  a  warrant  of  arrest  for  such 
unknown  person  for  the  offense  charged  in  the  complaint,  and 
immediately  place  such  warrant  in  the  hands  of  a  constable 
or  sheriff ,  who  shall  proceed  at  once  to  the  house,  room,  booth, 
inclosure,  or  other  place  in  which  such  violation  of  law  is 
alleged  to  have  occurred,  and  arrest  all  persons  therein;  and 
if  such  constable  or  sheriff  is  refused  admittance,  he  shall 
force  an  entrance  into  such  house,  room,  booth,  inclosure,  or 
other  place,  and,  if  necessary,  break  in  the  door,  or  other  part 
thereof,  and  arrest  all  persons  found  therein,  and  carry  them 
before  the  officer  before  whom  the  warrant  is  returnable;  and 
thereupon  such  proceedings  shall  be  had  as  if  such  warrant 
contained  the  name  of  each  person  so  arrested. 

(Feb.  17, 1885,  p.  159,  §  3.) 

49-AC-VOL.  Ill 
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7360.  (5085)  (4044)  Same;  forfeiture  of  lease,  etc.— Any 
lessee  of  any  house,  room,  booth,  iuclosure,  or  other  place,  who 
uses  or  permits  the  use  of  the  same  in  violation  of  sections  7357 
(5082)  and  7358  (5083),  thereby  forfeits  his  lease. 

(Feb.  17, 1885,  p.  159,  §  4.) 

7361.  (5086)  United  States  license  competent  evidence  on 
trial  of  indictment  for  violation  of  prohibition  laws.— Upon 
the  trial  of  any  person  indicted  for  the  violation  of  any  law 
which  prohibits  the  sale  of  vinous,  spirituous,  or  malt  liquors, 
or  of  alcoholic  bitters. or  beverages  of  any  kind,  it  shall  be 
competent  to  prove  that  the  defendant  has  obtained  a  license 
from  the  internal  revenue  department  of  the  United  States 
to  sell  such  liquors,  bitters,  or  beverages  at  the  places  named 
in  the  indictment  for  a  period  of  time  including  the  time 
charged  in  the  indictment;  and  parol  testimony  may  be  re- 
ceived of  the  existence  of  such  license. 

(Feb.  9,  1895,  p.  487).  Privileges  of  accused. — Davis  v.  State.  145  Ala.  6» 
(40  So.  663). 

7362.  (5087)  Taking  or  soliciting  orders  for  liquors  to  be 
shipped  into  prohibition  district. — Any  person  who,  within 
the  limits  of  any  district  in  which  the  sale  of  spirituous,  vin- 
ous, or  malt  liquors  is  prohibited  by  law,  solicits  or  receives 
any  order  for  spirituous,  vinous,  or  malt  liquors  in  any  quan- 
tity to  be  shipped  or  sent  into  such  district,  must,  on  convic- 
tion, be  fined  not  less  than  twenty  nor  more  than  one  hundred 
dollars;  and,  if  such  order  be  in  writing,  parol  evidence  thereof 
is  admissible.    (Form  105  [84].) 

An  actual  shipment  of  the  liquor  ordered  not  necessary  to  complete  offense. 
—Levy  v.  State,  133  Ala.  190  (31  So.  805).  Statute  held  not  to  apply  to  resi- 
dents of  other  states. — Moog  v.  State,  145  Ala.  75  (41  So.  167).  Note.— Since 
this  case  was  decided  the  supreme  court  of  the  United  States  has  decided  the 
question  the  other  way,  as  to  a  Kansas  statute,  consequently  this  court  wouM 
probably  follow  the  decision  of  the  supreme  court  of  the  United  States,  as  a  fed 
eral  question  is  involved. 

Mar.  i2,  7363.  Aiding  or  abetting  unlawful  sale,  disposition,  etc,  of 
jjj*.  p-  liquor. — Any  person  who  makes,  aids,  or  abets,  or  who  coun- 
sels or  procures  an  unlawful  sale  or  unlawful  purchase  or 
unlawful  gift  or  other  unlawful  disposition  of  spirituous,  vin- 
ous, or  malt  liquors  or  other  liquors  prohibited  by  law  from 
being  sold,  given  away,  or  otherwise  disposed  of;  or  any  per- 
son who  shall  act  as  agent  or  assisting  friend  of  the  seller  or 
purchaser  in  procuring  or  effecting  the  unlawful  sale  or  pur- 
chase of  any  such  liquors,  must,  on  conviction,  be  fined  not  less 
than  fifty  dollars  nor  more  than  five  hundred  dollars,  and  may 
also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county  for  not  more  than  six  months,  and  a  con- 
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viction  may  be  had  for  a  violation  of  this  section  under  an 
indictment  for  selling  spirituous,  vinous,  or  malt  liquors  with- 
out a  license  and  contrary  to  law. 

7364.  Witnesses  before  grand  juries  in  such  cases. — Wit-  Mar.  12, 
nesses  summoned  before  the  grand  jury  to  give  evidence  may  JJJ7'  * 
be  required  to  answer  generally  as  to  any  such  offense  within 
their  knowledge,  committed  within  the  twelve  months  next 
preceding,  without  being  first  specially  interrogated  as  to  any 
particular  offense;  but  must  not  be  prosecuted  for  any  offense 

as  to  which  he  testifies  before  the  grand  jury;  and  the  solicitor 
or  any  member  of  the  grand  jury  may  be  a  witness  to  prove 
the  fact. 

7365.  Prescriptions  of  physicians  on  Sunday.— No  licensed  Aug.  w, 
physician  or  other  person  shall  write  or  cause  to  be  written,  1907,  p- 
or  issue,  a  prescription  for  more  than  one-fourth  of  a  pint  of 

any  spirituous,  vinous,  malt,  or  other  intoxicating  liquors  on 
Sunday,  or  on  the  day  of  or  the  day  preceding  any  election 
held  under  the  laws  of  this  state. 

7366.  Prescriptions  of  physicians;  contents  and  filing.— All  „>m$2. 
prescriptions  issued  or  caused  to  be  issued  by  a  physician  or 
other  person  for  the  sale  of  any  spirituous,  vinous,  malt,  or 
other  intoxicating  liquors,  shall  give  the  name,  residence,  and 

the  disease  of  the  patient  for  whom  such  prescription  is  issued; 
which  prescription  must  be  kept  on  file  by  the  person,  firm, 
or  corporation  filling  the  same,  for  public  inspection;  and  all 
such  prescriptions  must  be  signed  by  a  regularly  licensed 
physician  of  the  county  in  which  such  prescriptions  are  filled. 

7367.  Physician  himself  must  sign  prescription;  false  pre-  ib..$3. 
scription. — No  person  shall  write  or  sign  the  name  of  any 
licensed  physician  to  a  prescription  for  the  sale  of  any  liquors 
mentioned  in  the  two  preceding  sections  except  the  physician 
himself,  and  no  person  shall  assume  the  name  of  a  licensed 
physician  for  the  purpose  of  signing  or  issuing  such  prescrip- 
tion. 

7368.  Penalty  for  violation  of  three  preceding  sections. —  it>.,vw. 

Any  druggist,  person,  firm,  or  corporation  filling  any  prescrip- 
tion in  violation  of  the  provisions  of  the  three  preceding  sec- 
tions or  any  person,  firm,  or  corporation  violating  any  of  the 
provisions  of  the  three  preceding  sections,  or  who  refuses  or 
fails  to  comply  with  said  provisions,  shall  be  guilty  of  a  mis- 
demeanor, and,  upon  conviction,  shall  be  fined  not  less  than 
fifty  nor  more  than  five  hundred  dollars. 

7369.  Hop-jack,  malt  tonics,  beverages,  etc.,  sale  of  pro- Aug.  13. 
hibitecL — Any  person,  firm,  or  corporation  who  shall  sell,  give  JJf'J; ', 
away,  or  otherwise  dispose  of  hop-jack,  hop-tea,  hop-weiss,  and  2. 
hop-ale,  malt  tonic,  or  any  other  beverage  which  is  the  product 
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of  maltace  or  gencase,  or  in  which  maltace  or  gencase  is  a  sub- 
stantial ingredient,  at  or  in  any  place  where  the  sale  of  spirit- 
uous, vinous,  or  malt  liquors  is  prohibited  by  law,  shall  be 
guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  fined  not 
less  than  fifty  nor  more  than  five  hundred  dollars,  and  may 
also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county  for  not  exceeding  six  months. 
<r.o.c.)  7370.  (5080)  Employing  minor  or  woman  to  sell  liquor.— 
Any  person  who  employs  any  minor  or  woman  to  sell  vinous, 
spirituous,  or  malt  liquors,  must,  on  conviction,  be  fined  not 
less  than  fifty  nor  more  than  five  hundred  dollars. 

(Dec.  4,  1886,  p.  121.) 


July  19, 
1907,  p. 
488,  $1. 


lb.,  $  2. 


lb.,  $6. 


ARTICLE  2. 

Shipment,  Transportation,  Delivery,  or  Soliciting  Orders  for  Intoxicating 
Liquors,  Drinks,  Beverages,  Etc.    7371-7377. 


Section. 
7S71.  Accepting  for  shipment,  trans- 
portation, etc. 

7372.  Delivering     intoxicating      li- 

quors, drinks,  etc. 

7373.  Soliciting    orders    for   intoxi- 

cating liquors,  etc. 


Section. 

7374.  Exceptions  from  provisions  of 

article. 

7375.  Prohibition  district  defined. 

7376.  Penalty   and    punishment  for 

violating  provisions  of  arti- 
cle. 

7377.  Rule  for  construction  of  arti 

cle. 


7371.  Accepting  for  shipment,  transportation,  etc. — It  shall 
be  unlawful  for  any  person,  firm,  or  corporation  to  accept  for 
shipment,  transportation,  or  delivery  any  spirituous,  vinous, 
or  malt  or  intoxicating  liquors,  beverages,  or  bitters,  to  any 
person,  firm,  or  corporation  in  any  prohibition  district  in  the 
State  of  Alabama,  or  at  any  point  or  place  in  said  state  where 
the  sale  of  spirituous,  vinous,  malt,  or  intoxicating  liquors, 
beverages,  or  bitters  are  prohibited  by  law. 

7372.  Delivering  intoxicating  liquors,  drinks,  etc. — It  shall 
be  unlawful  for  any  person,  firm,  or  corporation  to  deliver  any 
spirituous,  vinous,  malt,  or  intoxicating  liquors,  beverages, 
or  bitters,  the  sale  of  which  is  prohibited  by  law,  within  any 
prohibition  district  in  the  State  of  Alabama,  except  as  may 
be  authorized  by  this  article  or  the  interstate  laws  of  the 
United  States. 

7373.  Soliciting  orders  for  intoxicating  liquors,  etc. — It  shall 
be  unlawful  for  any  person,  firm,  or  corporation  to  go  into 
any  prohibition  district  and  there  solicit  orders  for  the  sale 
or  delivery  of  any  spirituous,  vinous,  malt,  or  intoxicating 
liquors,  beverages,  or  bitters,  the  sale  of  which  are  prohibited 
by  law,  whether  the  same  are  to  be  shipped  from  any  point 
within  or  without  the  State  of  Alabama. 
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7374.  Exceptions  from  provisions  of  article. — No  provision  jmy  i», 
of  this  article  is  intended  or  shall  be  construed  to  violate  or  ™'£ 
be  in  conflict  with  any  provision  of  the  interstate  laws  of  the 
United  States;  nor  is  it  intended  nor  shall  any  provision  of 

this  article  be  construed  so  as  to  prevent  or  prohibit  indi- 
viduals from  bringing  into  prohibition  districts  upon  their 
person,  or  as  their  personal  baggage,  for  their  private  use, 
such  liquors,  beverages,  or  bitters  included  within  this  article 
in  quantities  not  to  exceed  one  gallon,  nor  shall  the  provisions 
of  this  article  apply  to  licensed  physicians  or  druggists,  to 
whom  any  public  carrier  may  deliver  pure  grain  alcohol  in 
unbroken  packages  in  quantities  not  to  exceed  five  gallons  at 
any  one  time. 

7375.  Prohibition  district  defined. — A  prohibition  district  ib..^. 
within  the  meaning  of  this  article  is  any  district  or  territory 
within  the  State  of  Alabama  in  which  the  sale  of  spirituous, 
vinous,  malt,  or  intoxicating  liquors,  beverages,  or  bitters  is 
prohibited  by  law. 

7376.  Penalty  and  punishment  for  violating  provisions  of  ib.,** 
article. — Any  person,  firm,  or  corporation  violating  any  of  the 
provisions  of  this  article  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  punished  by  a  fine  of  not  less 
than  fifty  dollars  nor  more  than  five  hundred  dollars,  and  may 
also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county  for  not  more  than  six  months. 

7377.  Rule  for  construction  of  article. — If  any  section  om>,*8. 
provision  of  this  article  shall  be  held  to  be  void  or  unconsti- 
tutional, it  shall  not  affect  or  destroy  the  validity  or  consti- 
tutionality of  any  other  section  or  provision  of  such  article 
which  is  not,  of  itself,  void  or  unconstitutional. 


ARTICLE  3. 

Saloons,  Liquor  Dealers'  Houses,  Opening  and  Closing  of.    737&-7382. 


Section. 

7378.  Hours  of   opening  and   clos- 

ing; 

7379.  Penalty  for  violating  hours  of 

opening  and  closing. 

7380.  Conviction  certified  to  probate 

judge;    license   cancelled. 


Section. 

7381.  Form    and    sufficiency    of   in- 

dictment under  this  article. 

7382.  Inhabitants     determined     by 

last  census. 


7378.  Hours  of  opening  and  closing.— After  January  first,  Aog  2 
1908,  it  shall  be  unlawful  for  any  one  authorized  by  license  iw,i. 
from  the  state  to  sell  spirituous,  vinous,  or  malt  liquors,  or  51MI' 
the  employe,  agent,  or  servant  of  such  person,  to  have  open 
or  to  admit  any  one  or  more  persons  into  the  house  or  place 
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wherein  spirituous,  vinous,  or  malt  liquors  are  stored,  kept, 
or  sold,  under  such  license,  or  to  give  away  or  sell  any  spirit- 
uous, vinous,  or  malt  liquors  in  any  quantity  in  or  from  the 
house  or  place  where  such  liquors  are  stored,  kept,  or  sold, 
before  the  hour  of  six  o'clock  in  the  morning  in  any  place, 
town,  or  city;  or  after  the  hour  of  seven  o'clock  in  the  evening 
in  places,  towns,  or  cities  of  less  than  ten  thousand  inhabi- 
tants, or  after  the  hour  of  eight  o'clock  in  the  evening  in 
towns  or  cities  of  not  less  than  ten  thousand  nor  more  than 
fifteen  thousand  inhabitants;  or  after  the  hour  of  nine  o'clock 
in  the  evening  in  cities  of  more  than  fifteen  thousand  in- 
habitants. 

Aug.  2.        7379.  Penalty  for  violating  hours  of  opening  and  closing.— 

J™'^;  Any  person  or  persons  having  a  license  to  sell  spirituous, 
vinous,  or  malt  liquors,  or  the  agent,  employe,  or  servant  of 
such  person  or  persons,  who  directly  or  indirectly  sells  or 
gives  or  delivers  any  spirituous,  vinous,  or  malt  liquors  to 
any  person  in  or  from  such  house  or  place  in  which  such 
license  authorizes  the  doing  of  business  at  any  time  prohibited 
by  this  article,  shall  be  guilty  of  a  misdemeanor,  and,  on  con- 
viction, shall  be  fined  not  less  than  fifty  nor  more  than  five 
hundred  dollars,  and  may  also  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county  for  not  more 
than  six  months. 

ib..  *  a.  7380.  Conviction  certified  to  probate  judge;  license  canceled 
— When  any  person  is  convicted  for  a  violation  of  any  of  the 
provisions  of  this  article  a  copy  of  such  conviction  shall  be 
certified  by  the  clerk  of  the  court  wherein  such  conviction  is 
had  to  the  judge  of  probate  of  the  county,  and  on  it  being 
shown  to  the  probate  judge  that  the  person  or  persons  having 
such  license,  or  his  agent,  employe,  or  servant  has  been  con- 
victed for  two  violations  of  this  article,  the  probate  judge  shall 
cancel  such  license  to  sell  spirituous,  vinous,  or  malt  liquors. 

ib. $4.  7381.  Form  and  sufficiency  of  indictment  under  this  article. 
— An  indictment  for  a  violation  of  any  of  the  provisions  of 

this  article  shall  be  sufficient  if  it  charges  "that , 

having  a  license  to  sell  spirituous,  vinous,  or  malt  liquors,  or 
being  the  agent,  employe,  or  servant  of  one  having  such 
license,  did  keep  open  saloon,  or  sell  or  give  away  spirituous, 
vinous,  or  malt  liquors  in  or  from  a  house  or  place  where  such 
liquors  were  kept,  stored,  or  sold,  or  did  admit  persons  into 
such  house  or  place  at  an  unlawful  hour  and  contrary  to  law, 
and  so  forth." 

ib..$5.  7382.  Inhabitants  determined  by  last  census. — The  number 
of  inhabitants  in  any  city  or  town  or  place  shall  be  determined 
by  the  last  legally  authorized  census. 
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ARTICLE  4. 

Federal  Licenses  to  Sell  Liquors,  List  op  Pbocubed  and  Published. 

7383-7385. 

Section.  .  Section. 

7383.  Sheriff  shall  procure  names  or  •       7384.  Compensation    of    sheriff    for 
list  of  licenses  and  publish  j  obtaining  list  of  licenses, 

them.  i       7385.  Penalty  for  sheriff  failing  to 

i  obtain    and    publish    list    of 

federal  licences. 


.», 


7383.  Sheriff  shall  procure  names  or  list  of  licenses  and  Aug 
publish  them. — The  sheriffs  of  the  various  counties  shall,  be-  JJJMj- 
tween  the  first  and  fifteenth  days  of  January  and  July  of  every 
year,  procure  from  the  office  of  the  United  States  internal 
revenue  collector,  for  this  state,  the  name  of  each  person, 
firm,  or  corporation  to  whom  a  United  States  internal  revenue 
license  has  been  issued  to  sell  spirituous,  vinous,  or  malt 
liquors,  in  the  county  of  which  he  is  sheriff,  during  the  pre- 
ceding twelve  months,  together  with  the  place  of  business  of 
such  person,  firm,  or  corporation,  and  such  sheriff  shall  imme- 
diately thereafter  cause  to  be  published  for  three  successive 
weeks  in  some  newspaper  in  said  county,  the  name  and  place 

of  business  of  each  of  said  persons,  firms,  or  corporations. 

7384.  Compensation  of  sheriff  for  obtaining  list  of  licenses.  ,b..v> 
—For  such  services  the  sheriffs  shall  each  receive  the  sum 

of  twenty-five  dollars  per  annum  and  the  expense  and  costs 
of  publishing  the  same  and  the  expense  and  costs  of  obtaining 
such  list,  to  be  paid  out  of  the  general  fund  of  his  county. 

7385.  Penalty  for  sheriff  failing  to  obtain  and  publish  list  ">$» 
of  federal  licenses. — Any  sheriff  who  shall  fail  or  refuse  to 
comply  with  the  provisions  of  this  article  shall  be  guilty  of 

a  misdemeanor,  and,  upon  conviction,  shall  be  fined  not  ex- 
ceeding five  hundred  dollars,  and  may  be  sentenced  to  hard 
labor  for  the  county  not  exceeding  six  months. 


CROSS    REFERENCES. 

UQUOES  (Political  Code) 492-511,  2361 

(Civil  Code)    5760-5764 

(Criminal  Code)   7352-7385 

UQUOES,  LICENSE  TO  SELL  (Civil  Code) 5760-5764 

UQUOES;  SALES   IN  DISPEN8ABIE8  (Political  Code) 228-  289 

UTBBATUBE,  OBSCENE  (Criminal  Code) 7427-7429 

UVEBY  OP  SEIZIN  (Civil  Code) 3364 

UVEEY  STABLE  KEEPER'S  LIEN  (Civil  Code) 4806,  4807 

UVB  STOCK  AND  FENCES  (Civil  Code) 4240-4259 
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LIVE  STOCK  INSURANCE  (Civil  Code) 460G-461U 

LIVE   STOCK,  OFFENSES   CONCERNING  (Criminal  Code) 6230-6242 

LIVE   STOCK   RUNNING  AT   LARGE  (Civil  Code) 3927-3957 

LIVE  STOCK  SANITARY  BOARD  (Criminal  Code) 7083 

LOAN   COMPANIES  (Civil  Code) 3597-3612 

LOANS  (Civil  Code)   3301-3305,  3389-3391 


Aur.  14, 
1907,  p. 
60M1. 


lb.,  $2. 


CHAPTER  249. 

LOBBYING.     7386,  7387. 


Section. 
7386.  Lobbying  with  legislator,  fel- 
ony; penalty. 


Section. 
7387.  Officers,   state   or   county,  re- 
ceiving fee  or  compensation 
to  lobby,  misdemeanor;  pen- 
alty. 


7386.  Lobbying  with  legislator,  felony;  penalty. — Any  per- 
son who  for,  or  without  a  fee  or  reward  of  any  kind,  gift, 
gratuity,  or  thing  of  value,  or  the  promise  or  hope  thereof, 
corruptly  solicits,  persuades,  or  influences,  or  attempts  to  in- 
fluence any  senator  or  representative  in  the  legislature  of  this 
state  to  cast  his  vote,  either  in  the  committee,  or  in  either 
house  of  the  legislature,  or  to  speak,  or  to  work  for  or  against 
any  pending  measure,  or  one  about  to  be  introduced  into  either 
house  of  the  legislature,  or  to  abstain  from  speaking  or  voting 
on  any  measure,  or  to  absent  himself  from  any  committee 
meeting,  or  any  session  or  part  of  a  session  of  either  house 
while  any  measure  is  being  considered  or  voted  on,  is  guilty 
of  a  felony,  and  must,  on  conviction,  be  fined  not  less  than  five 
hundred  dollars,  and  be  imprisoned  in  the  penitentiary  for  not 
less  than  one  nor  more  than  two  years. 

7387.  Officers,  state  or  county,  receiving  fee  or  compensa- 
tion to  lobby,  misdemeanor;  penalty. — Any  state  or  county 
official  at  any  time  during  his  term  of  office  who  shall  accept 
or  receive,  directly  or  indirectly,  any  fee,  money,  office,  ap- 
pointment, employment,  reward,  or  thing  of  value  or  of  per- 
sonal advantage,  or  the  promise  thereof,  to  lobby  for  or  against 
any  measure  pending  before  the  legislature,  or  to  give  or 
withhold  his  influence  to  secure  the  passage  or  defeat  of  any 
such  measure,  shall  be  guilty  of  a  misdemeanor  and  shall  be 
fined  in  a  sum  not  exceeding  five  hundred  dollars;  provided, 
that  it  shall  not  be  unlawful  for  any  county  or  municipal  officer 
to  accept  from  the  county  or  municipality  reimbursement  for 
expenses  incurred  in  attending  any  sitting  of  the  legislature 
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as  to  proposed  legislation  affecting  such  county  or  munici- 
pality. 

CROSS    REFERENCES. 


LOBBYING    (Criminal   Code) 7386,  7387 

LOCAL  IMPROVEMENTS,  MUNICIPAL  (Political  Code) 1359-1420 

LOCAL  JURISDICTION  OF  OFFENSES  (Criminal  Code) 7224-7232 

LOCAL  OP1ION;  PROHIBITION  (Political  Code) 492-  511 

LOCOMOTIVE  ENGINEER  (Civil  Code) 5473  et  seq. 

LOGS  (Criminal  Code) 7865-7869,  7331,  7332 

LOST  NOTES,  BILLS,  ETC.  (Civil  Code) 2491,  2492 

LOST  RECORDS  OR  PAPERS  (Civil  Code) 5739-5745 

LOTTERY  (Political  oode)  2361 

(Criminal  Code) 6994-7001 

LOTS  (Civil  Code) 4163,  6028-6034 

LUNATICS  (Civil  Code) 4345-4361 


CHAPTER  250. 

LYNCHING  AND  WHITECAPPING.     7388,  7389. 


SECTION. 

7388.  Abusing    or   beating   accused 
person,  or  lynching. 


Section. 

7389.  Sheriff,  deputy,  or  jailer,  per- 
mitting lynching  of  prisoner. 


7388.  (5088)  (3750)  (4317)  (3684)  (141)  Abusing  or  beat- 
ing  accused  person,  or  lynching. — Any  two  or  more  persons 
who  abuse,  whip,  or  beat  any  person,  upon  any  accusation, 
real  or  pretended,  to  force  such  person  to  confess  himself 
guilty  of  any  offense,  or  to  make  any  disclosures,  or  to  consent 
to  leave  the  neighborhood,  county,  or  state,  must,  on  convic- 
tion, each  be  fined  not  less  than  five  hundred  dollars,  and  may 
be  imprisoned  in  the  county  jail,  or  sentenced  to  hard  labor 
for  the  county  for  not  more  than  twelve  months.  (Form 
13  [11].) 

(Clay's  Digest,  p.  416,  §  32.)  Underwood's  case,  25  Ala.  70;  Higgin 
botham's  case,  50  Ala.  133. 

7389.  (5089)  (3985)  Sheriff,  deputy,  or  jailer,  permitting 
lynching  of  prisoner. — Any  sheriff,  deputy  sheriff,  or  jailer 
who  negligently  or  through  cowardice  allows  a  prisoner  to  be 
taken  from  the  jail  of  his  county,  or  to  be  taken  from  his 
custody  and  put  to  death  by  violence,  or  to  receive  bodily 
harm,  must,  on  conviction,  be  fined  not  less  than  five  hundred 
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nor  more  than  two  thousand  dollars,  and  may  also  be  sen- 
tenced to  hard  labor  for  the  county  for  not  more  than  two 
years. 

(Feb.  17,  1885,  p.  136.) 

CROSS  REFERENCES. 


LYNCHING  AND  WHITECAPPING  (Criminal  Code) 7388?  7389 

MAD   DOG  (Criminal  Code)   6235 

MAGAZINE  (Political  Code) 2413,  2427,  1453 

MAGISTRATE  (Political  Code) 4 

MAJORITY  (Political  Code) 3 

MALE   (Political  Code) 1 

MALT   LIQUORS  (Political  Code) 2361 

MALTREATMENT   OF   CONVICT   OR   PRISONER  (Criminal  Code)... 

6608,  6609/6619 
MANDAMUS,    PROHIBITION,    CERTIORARI,    AND    OTHER    REME- 
DIAL WRITS  OF  A  SUPERVISORY  NATURE  (Civil  Code). 4864-4872 

MANSLAUGHTER    (Criminal  Code) 7090-7093 

MAPS  AND  PLATS  OF  COUNTY    (Political  Code) 157 

MAPS,  PLATS,   OR  SURVEYS  OF  TOWNS  (Civil  Code) 6028-6034 

MARINE   INSURANCE  COMPANIES  (Civil  Code) 3481,  4589-4593 

MARINES  (Political  Code)   295, 1469 

(Civil   Code) 6178 

MARK     (Political  Code) 1 

(Civil  Code)  . .  / 3355 

MARKERS  (Political  Code)    400,  401 

MARKETS,   MUNICIPAL  (Political  Code) 1279 

MARKET  HOUSE;   BUTCHERS;    OFFENSES  (Criminal  Code) 6419 

MARKS   AND   BRANDS  (Civil  Code) 4873-4876 

(Criminal   Code) 6240,  6675 


CHAPTER  251. 

MARRIAGE;   PENAL  STATUTES  CONCERNING.     7390-7393. 


Section. 

7390.  Failure  of  judge  of  probate  to 

make  record. 

7391.  Marrying  parties   under  age, 

or  within  prohibited  degree. 


Section. 

7392.  Certificate  of  marriage  to  be 

returned,  etc. 

7393.  Solicitors  to  be  notified  of  of 

fenses. 


7390.  (5592)  (4172)  (4429)  (2343)  (1954)  Failure  of  judge 
of  probate  to  make  record— Any  judge  of  probate  who  fails 
for  more  than  five  days  after  any  marriage  license  issued  by 
him  has  been  returned  by  the  officer,  minister,  or  other  person 
solemnizing  the  marriage,  to  record  the  same,  or  to  record  the 
certificate  of  the  celebration  of  the  marriage,  or  to  record  any 
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consent  required  by  law  to  be  given  before  issuing  a  marriage 
license,  is  guilty  of  a  misdemeanor. 

Authority  of  clerk  to  issue  marriage  license  and  to  sign  probate  judge's 
name  thereto. — Wood  v.  Farnell,  50  Ala.  546.  Mere  copyist  or  amanuensis 
who  by  stealth  assumes  to  do  acts  of  probate  judge. — Cotten  v.  Rut  ledge,  33 
Ala.  110. 

7391.  (5593)  (4173)  (4*30)  (2345)  (1956)  Marrying  par- 
ties  under  age,  or  within  prohibited  degree. — Any  person  sol- 
emnizing the  rites  of  matrimony  with  the  knowledge  that 
either  party  is  nnder  the  age  of  legal  consent,  or  within  the 
degrees  prohibited  by  law,  must,  on  conviction,  be  fined  not 
less  tkan  one  thousand  dollars. 

7392.  (5594)  (4174)  (4431)  (2346)  (1957)  Certificate  of 
marriage  to  be  returned,  etc. — Any  judge,  minister  of  the  gos- 
pel, justice  of  the  peace,  or  other  person  uniting  together 
persons  in  matrimony,  or  any  clerk  or  keeper  of  the  minutes 
of  a  religious  society,  celebrating  marriage  by  the  consent  of 
the  parties,  before  the  congregation,  who  fails  to  return  a  cer- 
tificate thereof  to  the  judge  of  probate,  as  required  by  law, 
is  guilty  of  a  misdemeanor. 

7393.  (5595)  (4175)  (2684)  (2349)  (1960)  Solicitors  to  be 
notified  of  offenses. — It  is  the  duty  of  the  judge  of  probate  to 
give  notice  to  the  solicitor  of  all  offenses  under  this  chapter. 


CROSS  REFERENCES. 


MARRIAGE  (Civil  Code) 4877-4891,  2498 

(Criminal  Code) 7127,  7128,  6210,  6211,  7390-7393,  7421,  7422 

MAEEIAGBS,   BIRTHS,  AND  DEATHS  (Civil  Code) 3978 

MAREIAGB  SETTLEMENTS  (Civil  Code) 3388 

MARRTP.D  WOMEN  (Civil  Code) 4486-4504 

MARSHAL  OP  SUPREME  COURT  (Civil  Code) 5971-5982 

MASONS  (Civil  Code) 4562,  3571 

MASTER  AND  APPRENTICE   (Civil  Code) 2896-2907 

MASTER  AND  SERVANT  (Civil  Code) 3910-3913 

(Criminal  Code) «. 6845-6857 

MASTER  IN  CHANCERY  (Civil  Code) 3070-3086,  6054  et  seq. 

MATERIALMAN'S  LIEN  (Civil  Code) 4754-4784 

MAXIMUM  RATES   (Railroads)  (Civil  Code) 5565-5592 
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CHAPTER  252. 

MAYHEM.     7394. 

7394.  (5095)  (3735)  (4312)  (3669)  (127)  Mayhem  defined 
—Any  person  who  unlawfully,  maliciously,  and  intentionally 
cuts  out  or  disables  the  tongue;  puts  out  or  destroys  an  eye; 
cuts,  bites,  or  strikes  off  an  ear;  cuts,  bites  off,  slits,  mutilates, 
or  destroys  the  nose  or  lip;  or  cuts,  bites,  tears,  strikes  off,  or 
disables  a  limb,  or  member  of  any  other  person,  must,  on  con- 
viction, be  imprisoned  in  the  penitentiary  for  not  less  than 
two  nor  more  than  twenty  years.    (Form  74  [62].) 

At  one  time  punishable  by  standing  in  the  pillory  two  hoars  every  day 
for  not  exceeding  three  days. — Toulmin  's  Digest,  p.  206, 5  4.  ( Aikin  's  Digest 
p.  102,  ft  5;  Clay's  Digest,  p.  416,  ft  29.)  Must  be  unlawfully,  intentionally,  and 
with  malice. — Abram  's  case,  10  Ala.  928.  Design  or  intent  need  not  have  bees 
formed  previous  to  conflict. — Simmons 's  case,  3  Ala.  497.  What  no  defense; 
erroneous  charges  as  to  specific  design. — Molett's  case,  49  Ala.  18.  And  on 
question  of  instruction  on  self-defense,  or  animal  nature  prompting  act.— lb. 
Under  joint  indictment,  one  may  be  guilty  of  beating  and  the  other  of  mayhem. 
—Absence's  case,  4  Port.  397.  Injury  must  be  permanent. — Briley's  ease, 
8  Port.  472.  But  there  need  not  be  an  entire  mutilation  of  the  member,  yet 
must  be  sufficient  to  disfigure. — Abram 's  case,  10  Ala.  928.  Where  injury 
was  by  shooting,  jury  may  look  to  character  of  wound  to  determine  with  what 
view  gun  was  fired. — Eskridge's  case,  25  Ala.  30. 


CROSS  REFERENCES. 


MAYHEM  (Criminal  Code) 7394 

MAYOR  OF  MUNICIPALITIES   (Political  Code) 1172-1191 

MAYOR  OB  RECORDERS'  COURTS  (Political  Code) 1213-1229 

MEAL,  SALE   OF  REGULATED  (Political  Code) 2439 

(Criminal  Code)    6620-6*2 

MEASURES   (Political  Code) 2429-2439 

(Criminal  Code)   7507,  7876 

MECHANICS'   LIEN  (Civil  Code) 4754-4783 

MEDICAL  ASSOCIATION  (Political  Code} 698  et  seq. 

MEDICAL  BOARD  (Political  Code) 698  et  seq. 

MEDICAL  COLLEGE,  MOBILE    (Political  Code) 1890  et  seq. 

MEDICINE  AND  SURGERY   (Criminal  Code) 7564 

MENAGERIE    (Political  Code) 2361 

MENNONI8TS  (Civil  Code)   4883 

MERCANTILE   AGENCY  (Political  Code) 2361 

MEBGEB;  CORPORATIONS  (Civil  Code) 3502-3508 

MERGING  MUNICIPALITIES  (Political  Code) 1126-1132,  1156-1163 

MERRY-GO-ROUNDS  (Political  Code) 2361 

MIDWIFE   (Criminal  Code) 7050,  7051 

MILEAGE  BOOKS,  INTERCHANGEABLE  (Civil  Code) 5593-5597 
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CHAPTER  253. 

MILE-POSTS,  GUIDE  BOARDS,  ETC.     7395. 

7395.  (5627)  (3891)  (4423)  (3740)  (193)  Removing  or 
defacing  mile-post,  guide-board,  etc. — Any  person  who  will- 
fully destroys  or  removes  any  miie-stone,  post,  board,  or  guide- 
board,  set  upon  any  road  or  highway,  or  willfully  defaces, 
alters,  or  destroys  any  letters  or  figures  thereon,  must,  on 
conviction,  be  fined  not  less  than  ten  nor  more  than  fifty  dol- 
lars, and  may  also  be  imprisoned  in  the  county  jail,  or  sen- 
tenced to  hard  labor  for  the  county  for  not  more  than  thirty 
days. 

(Aikin's  Digest,  p.  366,  §  37;  Clay's  Digest,  p.  418,  §  JO.) 


CROSS  REFERENCES. 


MILE-POST,  GUIDE-BOARD,  ETC.  (Criminal  Code) 7395 

MILITABY    (Political  Code) 929-:  998 

MILITARY,  OFFENSES  CONCERNING  (Criminal  Code) 7396-7417 


CHAPTER  254. 

MILITIA;  MILITARY;  STATE  TROOPS.    7396-7417. 

ARTICLE  1.    Employment  of  Military  Forces  to  Preserve  the  Peace  and 

Enforce  the  Laws.    7396-7411. 
ARTICLE  2.    Miscellaneous   Offenses    Concerning.    7412-7417. 


AKTICLE  1. 

Employment  of  Military  Forces  to  Preserve  the  Peace  and  Enforce  the 

Laws.    7396-7411. 


Section. 

7396.  When  governor  may  call"  out 

military. 

7397.  Use  of  military  prohibited,  ex- 

cept as  hereinafter  provided. 

7398.  Civil  officers  may  call  on  gov- 

ernor for  troops  when  posse 
comitatus  insufficient. 


Section. 

7399.  When  civil  officers  may  direct 

officer  in  command  to  call 
out  troops  before  applying 
to  governor. 

7400.  Dispersing  riot,   mob,   or  un- 

lawful assembly;  what  must 
be  done  before  using  mili- 
tary force;  exceptions. 
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Section. 

7401.  Failure  to  disperse  a  felony. 

7402.  Duty  of  officer  on  failure  of 

persons  to  disperse;  when 
injury  to  person  or  property 
excusable. 

7403.  Throwing    missiles    at    state 

troops  or  civil  officer  a  fel- 
ony. 

7404.  When  commanding  officer  may 

order  troops  to  quell  riot. 

7405.  Persons   must   disperse    when 

hostile  act  committed  by 
mob  on  military;  penalty. 

7406.  Power  of  civil  or  military  of- 


Section. 

7407.  Troops  guarding  jail  or  pris 

oner  may  prevent  persons 
coming  near;  penalty 
against  intruders. 

7408.  Report  to  governor,  who  may 

direct  troops  in  all  cases. 
7400.  Authority  of  governor  to  or 
der   out   military  forces  is 
aid  of  civil  authorities;  reg 
ulations. 

7410.  Change     of     venue     allowed 

when  person  aiding  to  sop 
press  riot  indicted. 

7411.  Military    officer    may  require 

written  instructions;  disere 
tion  as  to  manner  of  execot 


ficer  to  clear  streets,  etc.        |  ing  orders. 

7396.  (5182)  (4701)  When  governor  may  call  out  military. 
— The  governor  may  call  out  all  or  such  portion  of  the  militia 
and  volunteer  forces  of  the  state  as  he  may  deem  advisable 
to  execute  the  laws,  suppress  insurrection,  and  repel  invasion. 

(Feb.  13,  1879,  p.  180,  §  1.) 

7397.  (5183)  (4702)  Use  of  military  prohibited,  except  as 
hereinafter  provided.— No  portion  of  the  Alabama  state  troops 
shall  be  called  into  service,  or  be  used  in  the  enforcement  of 
the  laws  of  this  state,  without  the  authority  of  the  governor, 
except  in  cases  hereinafter  provided  in  this  article. 

7398.  (5184)  (4703)  Civil  officers  may  call  on  governor  for 
troops  when  posse  comitatus  insufficient. — Whenever  any  cir- 
cuit judge,  chancellor,  city  court  judge,  sheriff,  mayor,  or 
intendant  of  any  incorporated  city,  town,  or  village,  shall  have 
reasonable  cause  to  apprehend  the  outbreak  of  any  riot,  rout, 
tumult,  insurrection,  mob,  or  combination  to  oppose  the  en- 
forcement of  the  laws  by  force  or  violence,  within  the  juris- 
diction in  which  such  officer  is  by  law  a  conservator  of  the 
peace,  which  cannot  be  speedily  suppressed  or  effectually  pre- 
vented by  the  ordinary  posse  comitatus  and  peace  officers,  it 
shall  forthwith  become  the  duty  of  such  judge,  chancellor, 
sheriff,  mayor,  or  intendant,  to  report  the  facts  and  circum- 
stances in  writing  to  the  governor,  and  request  him  to  order 
out  such  portion  of  the  militia  or  volunteer  forces  of  this  state 
as  may  be  necessary  to  enforce  the  laws  and  preserve  the 
peace;  and  it  shall  thereupon  be  the  duty  of  the  governor,  if 
he  deems  such  apprehension  well  founded,  to  order  out,  or 
direct  to  be  held  in  readiness,  such  portion  of  the  militia  or 
volunteer  forces  of  the  state  as  he  may  deem  advisable  for 
the  proper  enforcement  of  the  law;  and  he  may  direct  the 
officer  in  command  of  the  troops  to  report  to  the  officer  making 
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such  application,  or  to  any  other  officer  named  in  this  section, 
to  obey  the  orders  of  such  civil  officer,  or,  if  the  governor  deem 
it  advisable,  may  specially  instruct  the  officer  in  command  of 
such  troops  as  to  the  duties  required  of  them,  and  direct  their 
execution  under  the  immediate  control  of  the  governor.  # 

7399.  (5185)  (4704)  When  civil  officers  may  direct  officer 
in  command  to  call  out  troops  before  applying  to  governor. — 

Whenever  any  riot,  outbreak,  tumult,  mob,  or  rout  shall  occur 
or  be  imminent,  or  there  shall  be  an  assemblage  of  persons 
over  ten  in  number,  with  the  intent  to  commit  a  felony,  or  to 
offer  violence  to  person  or  property,  or  with  the  intent  to 
oppose  or  resist,  by  force  or  violence,  the  execution  of  any  law 
of  this  state,  or  any  lawful  process  of  any  court  or  officer 
thereof,  or  the  due  execution,  according  to  law,  of  any  legal 
ordinance  or  by-law  of  any  municipal  corporation,  or  any 
lawful  process  duly  issued  by  any  officer  thereof,  under  such 
circumstances  that  timely  application  cannot  be  made  to  the 
governor,  and  action  had  thereon  by  him,  as  provided  in  the 
last  preceding  section,  any  of  the  civil  officers  mentioned  in 
the  last  preceding  section,  if  he  ascertains,  or  has  good  reason 
to  believe  that  the  ordinary  posse  comitatus  or  civil  power  of 
the  county,  city,  town,  or  village,  where  such  violation  of  the 
laws  and  peace  of  this  state  occurs,  or  appears  imminent,  is, 
or  would  be  unable  to  promptly  suppress  or  prevent  the  same, 
may,  without  first  making  application  to  the  governor,  direct 
the  highest  commissioned  officer  of  the  Alabama  state  troops, 
in  the  county  where  such  lawlessness  exists,  or  is  threatened, 
to  call  out  and  report  with  his  command  to  such  civil  officer, 
to  enforce  the  laws  and  to  preserve  the  peace;  and  it  shall  be 
the  duty  of  such  commander,  and  all  persons  composing  such 
command,  to  obey  such  order. 

7400.  (5186)  (4705)  Dispersing  riot,  mob,  or  unlawful  as- 
sembly; what  must  be  done  before  using  military  force;  excep- 
tions.— Before  using  any  military  force  in  the  dispersion  of  any 
riot,  rout,  tumult,  mob,  or  other  lawless  or  unlawful  assembly, 
or  combination  mentioned  in  this  article,  it  shall  be  the  duty 
of  the  civil  officer  calling  out  such  military  force,  or  some  other 
conservator  of  the  peace,  or  if  none  be  present,  then  of  the 
officer  in  command  of  the  troops,  or  some  person  by  him 
deputed,  to  command  the  persons  composing  such  riotous, 
tumultuous,  or  unlawful  assemblage  or  mob,  to  disperse  and 
retire  peaceably  to  their  respective  abodes  and  business;  but, 
in  no  case,  shall  it  be  necessary  to  use  any  set  or  particular 
form  of  words  in  ordering  the  dispersion  of  any  riotous, 
tumultuous,  or  unlawful  assembly;  nor  shall  any  such  com- 
mand be  necessary,  where  the  officer  or  person,  in  order  to  give 
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it,  would  necessarily  be  put  in  imminent  danger  of  loss  of  life, 
or  great  bodily  harm,  or  where  such  unlawful  assemblage  or 
mob  is  engaged  in  the  commission  or  perpetration  of  any 
forcible  and  atrocious  felony,  or  in  assaulting  or  attacking  any 
civil  officer  or  person  lawfully  called  to  aid  in  the  preservation 
*  of  the  peace,  or  is  otherwise  engaged  in  actual  violence  to 
persons  or  property. 

7401.  (5187)  (4706)  Failure  to  disperse  a  felony.— Any 
person  or  persons  composing  or  taking  part  in  any  riot,  rout, 
tumult,  mob,  or  lawless  combination  or  assembly,  mentioned 
in  this  article,  who,  after  being  duly  commanded  to  disperse, 
as  hereinbefore  provided  in  the  last  section,  willfully  and  in- 
tentionally fails  to  do  so  as  soon  as  practicable,  is  guilty  of 
a  felony,  and  must,  on  conviction,  be  imprisoned  in  the  peni- 
tentiary for  not  less  than  one  nor  more  than  two  years. 

7402.  (5188)  (4707)  Duty  of  officer  on  failure  of  persons  to 
disperse;  when  injury  to  person  or  property  excusable.— After 
any  person  or  persons,  composing  or  taking  part,  or  about 
to  take  part  in  any  riot,  mob,  rout,  tumult,  or  unlawful  combi- 
nation or  assembly,  mentioned  in  this  article,  shall  have  been 
duly  commanded  to  disperse,  or  where  the  circumstances  are 
such  that  no  such  command  is  requisite  under  the  provisions 
of  this  article,  the  civil  officer  to  whom  such  military  force 
is  ordered  to  report,  or  if  there  be  no  civil  officer  present,  then 
such  military  officer  (or  if  such  command  is  acting  under  the 
direct  order  of  the  governor,  then  such  officer  within  the  limits 
provided  in  his  instructions),  shall  take  such  steps  and  make 
such  disposition  for  the  arrest,  dispersion,  or  quelling  of  the 
persons  composing  or  taking  part  in  any  such  mob,  riot, 
tumult,  outbreak,  or  unlawful  combination  or  assembly,  men- 
tioned in  this  article,  as  may  be  deemed  requisite  to  that  end; 
and  if,  in  doing  so,  any  person  is  killed,  wounded,  or  other- 
wise injured,  or  any  property  injured  or  destroyed  by  the  civil 
officer,  or  officer  or  member  of  the  militia  or  state  troops,  or 
other  person  lawfully  aiding  them,  such  civil  officer,  military 
officer,  or  member  of  the  militia  or  state  troops,  or  person 
lawfully  aiding  them,  shall  be  held  guiltless  in  all  cases,  unless 
it  be  made  to  appear  that  such  killing,  wounding,  or  injury 
to  person,  or  injury  or  destruction  to  property,  was  wanton  or 
malicious,  and  without  any  seeming  necessity  or  excuse. 

7403.  (5189)  (4708)  Throwing  missiles  at  state  troops  or 
civil  officer  a  felony. — Any  person  who  unlawfully  assaults, 
or  fires  at,  or  throws  any  missile  at,  against,  or  upon  any 
member,  or  body  of  the  militia  or  state  troops,  or  civil  officer, 
or  other  person  lawfully  aiding  them,  when  assembling  or 
assembled  for  the  purpose  of  performing  any  duty  under  the 
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provisions  of  this  article,  must,  on  conviction,  be  imprisoned 
in  the  penitentiary  for  not  less  than  two  years  nor  more  than 
five  years. 

7404.  (5190)  (4709)  When  commanding  officer  may  order 
troops  to  quell  riot. — If  any  portion  of  the  militia  or  state 
troops,  or  person  lawfully  aiding  them  in  the  performance 
of  any  duty  under  the  provisions  of  this  article,  are  assaulted, 
attacked,  or  are  in  imminent  danger  thereof,  the  commanding 
officer  of  such  militia  or  state  troops  need  not  await  any  orders 
from  any  civil  magistrate,  but  may  at  once  proceed  to  quell 
such  attack,  and  take  all  other  needful  steps  for  the  safety  of 
his  command. 

7405.  (5191)  (4710)  Persons  most  disperse  when  hostile  act 
committed  by  mob  on  military;  penalty. — Whenever  any  shot 
is  fired  or  missile  thrown  at,  against,  or  upon  the  body  of 
state  troops  or  militia,  or  upon  any  officer  or  member  thereof, 
assembling  or  assembled  for  the  performance  of  any  duty 
under  the  provisions  of  this  article,  it  shall  forthwith  be  the 
duty  of  every  person  in  the  assemblage  from  which  such  shot 
is  fired,  or  missile  thrown,  to  immediately  disperse  and  retire 
therefrom,  without  awaiting  any  order  to  do  so;  and  any 
person  knowing  or  having  reason  to  believe  that  a  shot  has 
been  so  fired,  or  missile  thrown  from  any  assemblage  of  which 
such  person  forms  a  part,  or  wijh  which  he  is  present,  and 
failing,  without  lawful  excuse,  to  retire  immediately  from  such 
assemblage,  is  guilty  of  a  misdemeanor,  and  must,  on  convic- 
tion, be  imprisoned  in  the  county  jail  for  not  less  than  one 
month  nor  more  than  one  year;  and  any  person  so  remaining 
in  such  assemblage,  after  being  duly  commanded  to  disperse, 
is  guilty  of  a  felony,  and  must,  on  conviction,  be  imprisoned 
in  the  penitentiary  for  not  less  than  one  nor  more  than  two 
years. 

7406.  (5192)  (4711)  Power  of  civil  or  military  officer  to 
clear  streets,  etc. — Whenever  any  rout,  riot,  or  mob  has  oc- 
curred, or  is  progressing,  or  is  so  imminent  that  any  portion 
of  the  militia  or  state  troops  is,  or  has  been  called  out  for  the 
performance  of  any  duty  under  the  provisions  of  this  article, 
it  shall  be  lawful  for  the  civil  officer  under  whose  orders  the 
militia  or  state  forces  are  acting,  or  the  commanding  officer 
of  such  militia  or  state  troops,  if  it  be  deemed  advisable  in 
subduing  or  preventing  such  mob  or  riot,  or  the  outbreak 
thereof,  to  prohibit  all  persons  from  occupying  or  passing 
on  any  street,  road,  or  place  in  the  vicinity  of  the  rout,  mob, 
or  riot,  or  place  where  the  same  is  threatened,  or  where  the 
militia  or  state  troops  may  be  for  the  time  being,  and  other- 
wise to  regulate  passage  and  occupancy  of  such  streets  and 
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places;  any  person,  after  being  duly  informed  of  snch  pro- 
hibition or  regulation,  who  willfully  and  intentionally,  with- 
out any  lawful  excuse,  attempts  to  go  or  remain  on  such 
street,  road,  or  place,  and  fails  to  depart  after  being  warned 
to  do  so,  is  guilty  of  a  misdemeanor,  and  must,  on  conviction, 
be  fined  not  more  than  one  thousand  dollars,  and  may  also  be 
imprisoned  in  the  county  jail,  or  sentenced  to  hard  labor  for 
not  more  than  one  hundred  days;  and,  in  such  case,  the  officer 
in  command  of  the  troops  or  militia  may  forthwith  arrest 
persons  so  offending,  and  turn  them  over  to  some  civil  magis- 
trate. 

7407.  (5193)  (4712)  Troops  guarding  jail  or  prisoner  may 
prevent  persons  coining  near;  penalty  against  intruders.— The 
commanding  officer  of  any  body  of  militia  or  state  troops 
guarding  any  jail,  public  building,  or  other  place,  or  escorting 
any  prisoner,  may,  if  he  deem  it  advisable,  prescribe  a  reason- 
able distance  in  the  vicinity  of  such  jail,  public  building,  or 
other  place,  or  escort  of  such  prisoner,  within  which  persons 
shall  not  come;  and  any  person,  knowingly  and  willfully,  with- 
out legal  excuse,  coming  within  such  limits  without  the  per- 
mission of  such  officer,  and  refusing  to  depart  after  being 
ordered  to  do  so,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  must,  on  conviction,  be  imprisoned  in  the  county  jail,  or 
sentenced  to  hard  labor  for  the  county  for  not  more  than  three 
hundred  days;  and  any  perSon  so  coming  and  remaining  in 
such  limits  in  the  nighttime,  is  guilty  of  a  felony,  and  must, 
on  conviction,  be  imprisoned  in  the  penitentiary  for  not  less 
than  one  nor  more  than  two  years  and,  in  either  case,  it  shall 
be  the  duty  of  the  officer  commanding  such  troops  or  militia 
forthwith  to  arrest  persons  thus  offending,  and  turn  them  over 
to  some  civil  magistrate. 

7408.  (5194)  (4713)  Report  to  governor,  who  may  direct 
troops  in  all  cases. — Whenever  any  militia  or  state  troops  are 
ordered  out  by  a  civil  magistrate,  under  the  provisions  of 
this  article,  without  first  obtaining  an  order  from  the  gov- 
ernor, it  shall  be  the  duty  of  the  civil  magistrate,  and  also  of 
the  commander  of  such  militia  or  state  troops,  to  report  the 
facts  as  soon  as  practicable  to  the  governor;  and  in  all  cases 
the  governor  may  direct  such  militia  or  state  troops  to  perform 
their  duties  under  his  immediate  orders. 

7409.  (5195)  (4714)  Authority  of  governor  to  order  out 
military  forces  in  aid  of  civil  authorities;  regulations.— When- 
ever there  is  any  insurrection  or  outbreak  of  a  formidable 
character,  which  has  overawed,  or  threatens  to  overawe,  the 
ordinary  civil  authorities,  and  the  authorities  in  such  county, 
town,  or  city  have  attempted  and  failed  to  quell  the  same  by 
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the  use  of  the  posse  comitates,  or  it  is  apparent  that  such 
attempt  would  be  useless,  the  governor,  on  a  certificate  of  such 
facts  from  any  four  conservators  of  the  peace  in  such  county, 
city,  or  town,  or  from  any  circuit  judge,  chancellor,  probate 
judge,  sheriff,  or  justice  of  the  supreme  court,  shall  immedi- 
ately order  out  such  portion  of  the  state  troops  or  militia  as  he 
may  deem  necessary  to  enforce  the  laws  and  preserve  the 
peace;  and  the  governor  may,  when  the  urgency  is  great,  order 
out  such  troops  without  any  certificate  from  either  of  the  offi- 
cers mentioned  in  this  section;  but  in  no  case  shall  the  gov- 
ernor keep  in  his  service,  in  any  county,  city,  or  town  of  the 
state,  for  more  than  ten  days,  any  troops  or  militia,  other  than 
those  raised  in  such  county,  except  in  time  of  invasion  or 
actual  insurrection,  unless  some  justice  of  the  supreme  court, 
or  circuit  judge,  or  chancellor  of  the  circuit  or  division  of 
which  such  county  forms  a  part,  or  four  justices  of  the  peace 
in  such  county,  or  the  sheriff  thereof,  shall  certify  to  him  that 
the  longer  presence  of  such  militia  or  troops  is  requisite  to  the 
proper  enforcement  of  the  law,  or  the  preservation  of  the 
peace  therein. 

7410.  (5196)  (4715)  Change  of  venue  allowed  when  person 
aiding  to  suppress  riot  indicted. — Any  civil  or  military  officer, 
or  member  of  the  state  troops  or  militia,  or  any  person  law- 
fully aiding  them  in  the  performance  of  any  duty  required 
under  the  provisions  of  this  article,  indicted  or  sued  for  any 
injury  to  person  or  property  in  endeavoring  to  perform  such 
duty,  shall  have  the  right,  and  it  is  hereby  made  the  duty 
of  the  court  in  which  such  indictment  or  suit  is  pending,  upon 
the  application  of  any  person  so  indicted  or  sued,  to  remove 
the  trial  of  the  indictment  or  suit  to  some  county  free  from 
exception,  other  than  that  in  which  the  indictment  was  found 
or  injury  done. 

7411.  (5197)  (4716)  Military  officer  may  require  written 
instructions;  discretion  as  to  manner  of  executing  orders. — 
Any  officer  whose  command  is  called  out  under  the  provisions 
of  this  article,  and  reporting  to  any  civil  magistrate,  may 
require  such  magistrate  to  make  such  order  in  writing,  and 
prescribe  therein  the  outline  of  the  duties  required  of  him 
and  his  command,  and  may  decline  to  obey  such  orders  until 
put  in  writing;  and  while  such  commanding  officer  must  obey 
all  lawful  commands  of  such  magistrate,  such  military  officer 
may  use  his  discretion  as  to  the  manner  of  carrying  out  such 
orders,  so  long  as  he  complies  with  their  spirit. 

(Feb.  13,  1879,  p.  180,8  16.) 
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AKTICLE  2. 
Miscellaneous  Offenses  Concebning.    7412-7417. 


Section. 

7412.  Claim  for  medical  supplies. 

7413.  Unlawful  possession   of   mili- 

tary property;   penalty  for. 

7414.  Failure    to    appear   at    court 

martial  and  testify;  penalty 
for. 


Section. 

7415.  Failure  of  certain  military  of- 

ficers to  make  report  as  to 
public  arms. 

7416.  Wearing  military  insignia  of 

rank  without  being  commis- 
sioned. 

7417.  Unauthorized  military  organi- 

zation. 


Feb.  ss,  7412.  Claim  for  medical  supplies. — Any  one  filing  a  false  or 
iaTti7.  fictitious  claim  with  the  adjutant  general  for  necessary  medi- 
cine, bandages,  surgical  instruments,  or  other  articles  which 
may  be  necessary  for  taking  care  of  troops  while  in  active 
service,  shall  be  guilty  of  a  misdemeanor,  and  shall,  on  con- 
viction, be  fined  not  more  than  one  hundred  dollars,  and  may 
be  imprisoned  in  the  county  jail  for  a  period  of  sixty  days, 
either  or  both. 
ib.,  *  11.  7413.  Unlawful  possession  of  military  property;  penalty  for. 
— Any  person  who  sells,  purchases,  retains,  or  has  in  his  pos- 
session or  custody,  without  right,  any  military  property  be- 
longing to  the  state  or  any  regiment,  squadron,  or  battalion 
or  company,  troop,  or  battery  of  the  Alabama  National  Guard, 
who,  after  proper  demand,  refuses  to  deliver  the  same  to  any 
officer  entitled  to  take  possession  thereof,  is  guilty  of  a  mis- 
demeanor; and  any  person  belonging  to  the  Alabama  National 
Guard  who,  contrary  to  the  lawful  order  of  the  proper  officer, 
retains  in  his  possession  or  control  any  military  property  of 
the  state,  is  guilty  of  a  misdemeanor;  and  any  commanding 
officer  may  take  possession  of  such  military  property  men- 
tioned in  this  section,  wherever  the  same  may  be  found. 
sep.  so.  7414.  Failure  to  appear  at  court  martial  and  testify;  penalty 
JJJ^*  for. — Any  person  failing  to  appear  at  any  court  martial  in  this 
state  and  testify  in  accordance  with  the  subpoena  issued  by 
such  court  martial,  without  lawful  excuse,  is  guilty  of  a  mis- 
demeanor, and  shall,  upon  conviction,  be  fined  not  more  than 
one  hundred  dollars,  and  may  be  imprisoned  not  more  than 
sixty  days  in  the  county  jail,  either  or  both. 

7415.  (5138)  (3965)  (536)  (631)  (556)  Failure  of  certain 
military  officers  to  make  report  as  to  public  arms. — Any  quar- 
termaster general,  brigade  quartermaster,  or  adjutant  general 
who  fails  to  make  any  report  required  of  him  by  law  concern- 
ing public  arms  and  accoutrements,  must,  on  conviction,  be 
fined  not  less  than  fifty  dollars. 
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7416.  (5602)  (4177)  Wearing  military  insignia  of  rank 
without  being  commissioned. — Any  person  not  being  duly  com- 
missioned who  wears  the  insignia  of  rank  of  any  officer  of  the 
Alabama  state  troops  must,  on  conviction,  be  fined  not  less 
than  fifty  dollars. 

(Mar.  1, 1881,  p.  103, 1  1.) 

7417.  (5603)  Unauthorised  military  organizations. — Any 
two  or  more  persons,  whether  with  or  without  uniform,  who 
associate,  assemble,  or  congregate  together  by  or  under  any 
name  in  military  capacity  for  the  purpose  of  drilling,  parad- 
ing, or  marching  at  any  time  or  place,  or  otherwise  take  up 
or  bear  arms  in  any  such  capacity,  without  the  authority  of  the 
governor,  must,  on  conviction,  be  fined  not  more  than  one 
thousand  dollars.  This  section  does  not  apply  to  any  school 
or  college  where  military  tactics  are  taught,  nor  to  the  order 
of  Knights  Templar,  Knights  of  Pythias,  or  Patriarchs  Mili- 
tant. 

(Feb.  28, 1889,  p.  82.) 

CROSS  REFERENCES. 
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(Criminal  Code) 7396-7417,  7546 

MTLLDAM    (Civil  Code) 3888-3909 

MILLS  AND  MHT.BM  (Civil  Code) 4892,  4893,  3888-3909 

•'      (Criminal  Code)  7823 


CHAPTER  255. 

MINES  AND  MINING.     7418-7420. 


8ECT10N. 

7418.  Willful  or  negligent  violation 
of  law  and  rules  pertaining 
to  mining. 


Section. 

7419.  Mine  operator  failing  to  have 

ore   or  coal  accurately  and 
correctly  weighed. 

7420.  Mine  owner  or  operator  refus- 

ing to  permit  inspection  of 
mine  by  adjacent  owner. 


7418.  (5409)  Willful  or  negligent  violation  of  law  and  rules 
pertaining  to  mining. — Any  person  who  willfully  and  inten- 
tionally injures  any  shaft,  safety  lamp,  instrument,  air  course, 
or  brattice,  or  obstructs  or  throws  open  any  airway  in  any 
coal  or  ore  mine ;  or  carries  matches  or  a  pipe  or  other  smoker's 
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article  beyond  any  station  inside  of  which  locked  safety  lamps 
are  used  in  such  mine;  or  injures  any  part  of  the  machinery 
therein,  or  opens  a  door  therein  and  fails  to  immediately  close 
the  same,  or  opens  any  doorway  therein,  the  opening  of  which 
is  forbidden  by  the  inspector  of  mines;  or  uses  in  such  mine 
any  oil  in  a  lamp  not  known  to  be  of  the  best  quality  of  miners' 
oil;  or  does  any  act  whereby  the  life  or  health  of  any  person 
or  the  security  of  the  mine  or  machinery  is  endangered;  or 
neglects  or  refuses  to  perform  any  of  the  duties  required 
of  him  by  the  provisions  of  chapter  30  (78)  of  this  Code,  or 
violates  any  of  the  provisions  thereof;  or  who  pulls  down, 
injures,  or  defaces  any  posted  abstract  of  the  law  or  rules 
and  regulations  pertaining  to  mining,  must,  on  conviction,  be 
fined  not  more  than  two  hundred  and  fifty  dollars,  and  may 
also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county  for  not  more  than  six  months. 

(Feb.  18,  1895,  p.  1230,  9  §  21,  26.) 

7419.  (5410)  Mine  operator  failing  to  have  ore  or  coal  accu- 
rately and  correctly  weighed. — Any  person  or  corporation 
operating  any  ore  or  coal  mine  in  which  miners  ;or  other 
laborers  are  employed  to  mine  or  cut  ore  or  coal  for  a  com- 
pensation to  be  determined  by  the  weight  of  the  ore  or  coal 
mined  or  cut,  who  fails  to  weigh,  or  cause  to  be  weighed, 
accurately  and  correctly,  any  ore  or  coal  so  mined  or  cut  by 
such  miners  or  laborers,  must,  on  conviction,  be  fined  for  each 
offense  not  less  than  ten  dollars  nor  more  than  one  hundred 
dollars. 

(Dec.  17,  1894,  p.  245,  §  §  1, 3.) 

7420.  (5411)  Mine  owner  or  operator  refusing  to  permit 
inspection  of  mine  by  adjacent  owner. — Any  owner,  operator, 
or  manager  of  any  coal  or  ore  mine  who  refuses  to  permit  an 
adjacent  owner  or  lessee  of  land,  or  a  competent  engineer 
selected  by  him,  to  enter  and  inspect  such  mine  for  the  purpose 
of  ascertaining  whether  the  same  is  being  so  worked  as  to 
encroach  upon  the  land  of  such  adjacent  owner  or  lessee,  must, 
on  conviction,  be  fined  not  more  than  one  hundred  dollars. 

(Feb.  28,  1893,  p.  331,  §  §  1, 2.) 


CROSS  REFERENCES. 


MINES  AND  MINING  (Political  Code) 999-1038 

"       (Criminal  Code)   7418-7420 

MINING,  QUABBYING,  AND  MANUFAOTUBING  COMPANIES  (Civil 

Code)    3481 

MINISTEBS,  ITINERANT  (Civil  Code) 3593-3596,  4881 
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MINORS  (Civil  Code)   4837-4481,  2485 

(Criminal  Code) 6446,  6896,  7354,  7370 

MINORS  AND  WIDOWS;  EXEMPTIONS  (Civil  Code) 4205-4230 

MINORS;   DISABILITIES  OF  NON-AGE    (Civil  Code) 4505-4511 

MINUTES  (Civil  Code)  5732,  5733 


CHAPTER  256. 

MISOEGENATION.     7421,  7422. 


Section. 
7421.  Marriage,  adultery,  and  forni- 
cation   between    white    per- 
sons and  negroes. 


Section. 
7422.  Officer  issuing  license  or  per- 
forming marriage  ceremony. 


7421.  (5096)  (4018)  (4189)  (3602)  (61)  Marriage,  adultery, 
and  fornication  between  white  persons  and  negroes. — If  any 
white  person  and  any  negro,  or  the  descendant  of  any  negro, 
to  the  third  generation,  inclusive,  though  one  ancestor  of  each 
generation  was  a  white  person,  intermarry,  or  live  in  adultery 
or  fornication  with  each  other,  each  of  them  must,  on  convic- 
tion, be  imprisoned  in  the  penitentiary  for  not  less  than  two 
nor  more  than  seven  years.    (Form  75). 

Constitutionality  of  this  section  discussed. — Ellis'  case,  42  Ala.  525;  Burns 's 
ease,  48  Ala.  195;  Ford's  case,  53  Ala.  151;  Pace's  case,  69  Ala.  231;  Green's 
case,  58  Ala.  190  (overruling  Burns 's  case,  48  Ala.  195).  Held  not  violative  of 
fourteenth  amendment  to  constitution  of  United  State. — Pace's  case,  69  Ala. 
231.  Power  of  state  over  marriage. — Green's  case,  58  Ala.  190.  Marriage 
between  white  and  negro  absolutely  void. — Hoover's  case,  59  Ala.  57.  Suffi- 
cient indictment  in  Pace's  case,  69  Ala.  231.  Evidence  that  probate  judge  told 
parties  they  could  lawfully  marry,  inadmissible. — Hoover's  case,  59  Ala.  57. 
On  failure  to  prove  averments  of  race,  etc.,  verdict  may  be  for  misdemeanor, 
which  would  bar  subsequent  prosecution  for  felony. — Bryant's  case,  76  Ala. 
33.  Indictment  sufficient  which  charges  that  B.,  a  negro  man,  and  L.,  a  white 
woman,  did  intermarry,  or  live  in  adultery  or  fornication  with  each  other. — 
Linton's  case,  88  Ala.  216  (7  So.  261).  The  word  "negro"  includes  '  'mu- 
latto."— lb.  Character  of  the  woman  for  chastity  is  not  admissible  as  evi- 
dence.—lb.  A  living  together  in  adultery  for  one  day  is  sufficient. — lb.  Pro- 
fert  of  party  not  on  trial. — lb.  That  defendant  was  ' 'foolishly  fond  of 
women"  not  admissible,  though  his  general  character  be  in  issue. — Cauley's 
ease,  92  Ala.  71  (9  So.  456).  A  Creole  implies  a  person  of  mixed  African 
and  European  blood;  a  statement  that  a  woman  was  a  Creole  may  imply  that 
she  is  a  negress  or  a  mulatto.  (This  is  a  popular  but  erroneous  definition  some- 
times applied  to  the  word.) — Parker  v.  State,  118  Ala.  655  (23  So.  664). 
Where  defendants  are  indicted  and  tried  jointly,  admissions  or  confessions  by 
one  may  be  admissible  though  not  made  in  the  presence  of  the  other.  Effect 
of  intent  to  continue  illicit  relations. — McAlpine  v.  State,  117  Ala.  93  (23 
So.  130).  Marriage  may  be  proven  by  cohabitation  and  confession  of  the 
parties.— Green  v.  State,  59  Ala.  68. 

7422.  (5097)  (4019)  (4190)  (3603)  (62)  Officer  issuing 
license  or   performing   marriage   ceremony. — Any  probate 
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judge  who  issues  a  license  for  the  marriage  of  any  persons 
who  are  prohibited  by  the  preceding  section  from  intermarry- 
ing, knowing  that  they  are  within  the  provisions  of  that  sec- 
tion; and  any  justice  of  the  peace,  minister  of  the  gospel,  or 
other  person  by  law  authorized  to  solemnize  the  rites  of 
matrimony,  who  performs  a  marriage  ceremony  for  such  per- 
sons, knowing  that  they  are  within  the  provisions  of  such 
section,  must  each,  on  conviction,  be  fined  not  less  than  one 
hundred  nor  more  than  one  thousand  dollars,  and  may  also 
be  imprisoned  in  the  county  jail,  or  sentenced  to  hard  labor 
for  the  county  for  not  more  than  six  months. 

Statute  not  unconstitutional. — Green  v.  State,  58  Ala.  190  (overruling 
Burns  v.  State,  48  Ala.  195).  What  rights  are  conferred  by  citizenship  under 
the  fourteenth  amendment  to  the  federal  constitution. — lb. 


CROSS  REFERENCES. 


MISCEGENATION  (Criminal  Code)   7421,  7422 

MISCONDUCT   OF   OFFICERS    (Criminal  Code) 7430-7490 

MISDEMEANORS  (Criminal  Code) 6210-7900 

MISSISSIPPI  (Political  Code) 83 

MISTAKE  (Civil  Code) 5368,  4140,  2649,  2650 

MOBILE  BAY  AND  HARBOR  (Criminal  Code) 7869-7871,  7811 

MOBILE  MEDICAL  COLLEGE  (Political  Code) 1889 

MOBS    (Criminal  Code) 7721-7726,  7400,  7401 

MONET    (Civil  Code) 5150-5152,  5899-5947 

MONEY-LENDING  (Political  Code) 2361 

MONOPOLIES,   TRUSTS,   AND  COMBINES    (Criminal  Code) 7579-7582 

MONTGOMERY,    COUNTY   OF    (Civil  Code) 5928-5930,6113,6114 

MONTH    (Political   Code) 8,  1759 

MONUMENT    COMMISSION    (Political  Code) 1039-1045 

MORTGAGED  PROPERTY    (Disposing  of  Property  Unlawfully)  (Crim- 
inal Code) 7342,  7343,  7423 

MORTGAGES   (Civil  Code) 4894-4900,  3359  et  aeq.,  4160 


CHAPTER  257. 

MORTGAGES,  SELLING  OR  DISPOSING  OF  MORTGAGED  PROPERTY 
FRAUDULENTLY.     742a 

7423.  (4758)  (3836)  (4354)  Selling  mortgaged  property.— 
Any  person  who  sells  or  conveys  any  personal  property,  npon 
which  he  has  given  a  written  mortgage,  lien,  or  deed  of  trust, 
and  which  is  then  unsatisfied,  in  whole  or  in  part,  without 
first  obtaining  the  consent  of  the  lawful  holder  thereof  to  such 
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sale  or  conveyance,  must,  on  conviction,  be  fined  not  more  than 
five  hundred  dollars,  and  may  also  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county  for  not  more 
than  six  months,  one  or  both,  at  the  discretion  of  the  jury. 
(Form  99  [78%].) 

(Feb.  1,  1872,  p.  83.)  Indictment  examined  and  held  sufficient. — Tallent  v. 
State,  142  Ala.  47  (38  So.  841).  Subsequent  satisfaction  of  mortgage  does  not 
purge  the  illegal  act  of  criminality. — Steed  v.  Knowles,  79  Ala.  446.  The 
words  "Uen"  and  "claim"  mean  some  charges  or  incumbrance  upon  the 
ownership  and  not  the  ownership  itself. — Ellerson  v.  State,  69  Ala.  1.  Ele- 
ments and  constituents  of  offense  enumerated  and  defined. — Ellerson  v.  State, 
69  Ala.  1.  A  consignment  of  mortgaged  property  by  mortgagor  to  consignee 
"'to  do  what  he  pleases  with  it"  is  a  sale  thereof. — Lippman's  case,  104  Ala. 
61  (16  So.  130).  Intent  no  ingredient. — Cobb's  case,  100  Ala.  19  (14  So.  362). 
A  mortgagee  who,  after  having  transferred  the  mortgage,  sells  the  mortgaged 
property  is  guilty,  though  not  so  if  a  partnership  transfer  the  mortgage  and 
one  partner,  without  knowledge  of  such  transfer,  sell  the  property. — Foster's 
ease,  88  Ala.  182  (7  So.  185).  Under  .indictment  for  selling  several  articles 
of  mortgaged  property,  a  verdict  of  guilty  as  to  a  part  is  an  acquittal  as  to  the 
others,  for  which  he  cannot  be  convicted  on  a  new  trial. — lb.  A  sale  of 
calves,  the  offspring  of  mortgaged  cows,  is  a  sale  of  mortgaged  property. — 
Dyer 's  ease,  88  Ala.  225  (7  So.  267).  Statute  applies  to  equitable  mortgages. — 
Jernigan's  case,  81  Ala.  58  (1  So.  72);  Varnum's  case,  78  Ala.  28.  A  mort- 
gage which  conveys  "entire  crop"  annually,  till  debt  is  paid,  is  valid  as  an 
equitable  mortgage,  and  may  be  made  certain  by  parol  proof. — Varnum's 
ease,  supra.  Includes  written  or  printed  mortgages. — Johnson's  case,  69  Ala. 
593.    The  word  "convey"  includes  "transfer"  or  "exchange." — lb. 


CROSS  REFERENCES. 


MORTGAGES  (Belling  or  Disposing  of  Mortgaged  Property  Fraudulently) 

(Criminal  Code)  7423 

MOTIONS  (Civil  Code) 2838,  3680  et  seq.,  5899  et  seq. 

MOUNTAIN  GREEK  HOME  (Political  Code) 2038-2053 

MOUNT  VERNON  HOSPITAL  (Political  Code) 838-  878 

MULATTO   (Political  Code) 2 

MUNICIPAL    CORPORATIONS    (Political   Code) 1046-1460 

MUNICIPAL  CORPORATIONS;   FOREIGN  (Political  Code) ...... .1443-1449 

MURDER    (Criminal  Code) 7084-7088 

MUSIOAXi    ENTERTAINMENT    (Political  Code) 2361 

MUTES   (Political  Code) 1933-1953 
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CHAPTER  258. 

MUTUAL  AID  ASSOCIATIONS.     7424,  7425. 


Section. 
7424.  Beports  of  mutual  aid  associa- 
tions. 


Section. 
7425.  Agent  of  a  mutual  aid 
ciation. 


(r.o.0 )  7424.  (5596)  (4159)  Reports  of  mutual  aid  associations.— 
Any  officer  or  agent  of  a  mutual  aid  association,  as  defined 
by  law,  whose  duty  it  is  to  make  the  annual  report  to  the  state 
auditor,  or  designate  the  principal  place  of  business,  or  agent 
for  service  of  process  of  such  association,  as  required  by  law, 
and  who  fails  so  to  do,  or  who  makes  a  false  report,  must, 
on  conviction,  be  fined  not  less  than  one  hundred  nor  more 
than  five  hundred  dollars,  and  may  be  imprisoned  in  the 
county  jail  for  not  less  than  ten  days  nor  more  than  one  year. 

(Feb.  23,  1883,  p.  171,  §  7.) 

(r.co.)  7425.  (5597)  (4160)  Agent  of  a  mutual  aid  association.— 
Any  person  who  acts  as  solicitor,  collector,  or  otherwise  as 
agent  of  a  mutual  aid  association,  as  defined  by  law,  knowing 
the  same  not  to  have  complied  with  the  provisions  of  this 
Code  relating  specially  to  such  associations,  must,  on  convic- 
tion, be  fined  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars,  and  may  be  imprisoned  in  the  county  jail 
for  not  less  than  ten  days  nor  more  than  one  year. 


CROSS  REFERENCES. 


MUTUAL  AID  ASSOCIATIONS  (Civil  Code) 3564-3572 

« «         (Criminal  Code)    7424,  7425 

MUTUAL    INSURANCE    COMPANIES  (Civil  Code) 4597-4605 

NAME  (Civil  Code) 5201,  5202,  5368,  5418 

NATIONAL  FLAG   (Political  Code) 2059 

NATIONAL  GUARD  (Political  Code) 929-  998 

NAVIGABLE    STREAMS    (Political  Code) 128 

(Civil  Code)    6143-6146 

NAVIGATION   (Civil  Code) 4901-4957 

NAVIGATION  AS  TO  WATERCOURSES  (Civil  Code) 6143-6150 

NAVIGATION  COMPANIES  (Civil  Code) 3481 

NE  EXEAT  (Civil  Code) 3179,  3180,  3188 

NEGLIGENCE  (Civil  Code) 2485,  2486,  3910-3912,  5473-5476 

NEGLIGENCE   AS   TO   MUNICIPALITIES  (Political  Code) 1273,  1274 

NEGOTIABLE     INSTRUMENTS    AND     COMMERCIAL    LAW    (Civil 

Code)    4958-5149 
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NEGOTIABLE   PAPBB   (Civil  Code) 5145  et  seq. 

NEGRO   (Political  Code) 2 

(Civil  Code) 5487,*  5488 

NEWSPAPERS  (Political  Code) 1660,  1661 

(Civil  Code)    5181-5192 

NEW  TBIAL  AND  BEHEABTNG   (Civil  Code) 5871-5881 

NEXT  FRIEND  (Civil  Code) 2476-2478 

NEXT  OP  KIN  (Civil  Code) 8754-8762 

NIL  DIGIT  (Civil  Code) 2968,  4656,  5856 

NOLLE  PROSEQUI  (Criminal  Code) 7155,  7156 

NON-AGE,  DISABILITY  OF  (Civil  Code) 4505-4511 

NON  COMPOS  MENTIS  (Political  Code) 1 

NON  EST  FACTUM  (Civil  Code) 3967,  3968 

NON-NEGOTIABLE  INSTRUMENTS  (Civil  Code) 5153-5161 

NONRESIDENTS   (Civil  Code) 2556-2565,  2825-2829,  2930,  2934 

NONRESIDENTS;  NOTICES  (Civil  Code) 5181-5192,  3101  et  seq. 

NONSUIT  (Civil  Code) 5353,  3017,  4055 

NOTARIES   PUBLIC    (Civil  Code) 5162-5180 

NOTES  AND   BILLS  (Civil  Code) 4958-5161 

NOT   GUILTY  (Civil  Code) 3842,  5383 

NOTICES    (Civil  Code) t 5181H5192,  5352 


CHAPTER  259, 

NUISANCES.     7426. 

7426.  What  nuisances  are  indictable. — Any  person  who  shall  <r.c.a) 
erect,  or  continue,  after  notice  to  abate,  a  nuisance  which 
tends  or  threatens  to  injure  the  health  of  the  citizens  in  gen- 
eral, or  to  corrupt  the  public  morals,  shall  be  guilty  of  a  mis- 
demeanor. 

CROSS  REFERENCES. 


NUISANCES  (Civil  Code) 5193-6198 

(Criminal  Code)   7426 

NUMBEE   (Political   Code) 1,  2060 

NUNC  PRO  TUNC  (Civil  Code) 4139,  4144 

NTJKCXJPATIVE   WILL  (Civil  Code) 6174-6180 

OATH    (Political  Code) 1475-1482 

41       (CivU  Code)    4631 

"       (Criminal  Code) 7296,  7273,  7284 

0AT8   (Political  Code) 2439 

OBSCENE  LANGUAGE  (Criminal  Code) 6217 
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(r.cc) 


Aug.  9, 
1907,  p. 

and  2. 


CHAPTER  260. 

OBSCENE  PRINTS  AND  LITERATURE.     7427-7429. 


Section. 

7427.  Posting    or    leaving    obscene 

picture,  writing,  or  printing. 

7428.  Introducing,    advertising,    or 

selling  obscene  literature. 


Section. 
7429.  Nude  picture,  display  of  pro- 
hibited. 


7427.  (5599)  (4029)  (4201)  Posting  or  leaving  obscene  pic- 
ture, writing,  or  printing. — Any  person  who  willfully  posts 
up  or  leaves  any  obscene  or  vulgar  picture,  placard,  writing, 
or  printed  matter  about  or  near  to  any  church,  dwelling, 
school,  academy,  or  a  public  highway,  or  in  any  storehouse, 
barroom,  or  public  place,  must,  on  conviction,  be  fined  not  less 
than  ten  nor  more  than  fifty  dollars. 

(Feb.  1, 1876,  p.  287.)  Indictment  for  leaving  obscene  or  vulgar  picture, 
placard,  or  poster,  or  writing  on  dwelling  house. — Gober  v.  State,  140  Ala. 
153  (37  So.  78). 

7428.  (5600)  (4030)  Introducing,  advertising,  or  selling 
obscene  literature. — Any  person  who  brings,  or  causes  to  be 
brought  into  this  state  for  sale,  or  advertises,  or  prints,  or 
sells,  or  offers  to  sell,  or  receives  subscription  for  any  indecent 
or  obscene  book,  pamphlet,  print,  picture,  or  paper,  must, 
on  conviction,  be  fined  not  less  than  fifty  nor  more  than  one 
thousand  dollars. 

(Dec.  3, 1884,  p.  74.) 

7429.  Nude  pictures,  display  of  prohibited. — Any  person, 
firm,  or  corporation  who  shall  display  nude  pictures  of  a  man, 
woman,  or  girl  in  any  public  place,  except  art  galleries,  shall 
be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  fined 
not  less  than  fifty  dollars  nor  more  than  five  hundred  dollars. 


CROSS   REFERENCES. 


OBSCENE  PRINTS  AND  LITERATURE   (Criminal  Code) 7427-7429 

OBSTRUCTING  PROCESS  (Criminal  Code) 7708-7711 

OBSTRUCTING  WATERCOURSES  (Criminal  Code) 7863-7873 

OBTAINING  GOODS  UNDER  FALSE  PRETENSE  (Criminal  Code).. 

6920  et  seq. 

ODD   FELLOWS    (Civil  Code) 4562,3571 

OFFICE,   REMOVAL  FROM  (Political  Code) 1556-1568 


OFFICERS  AND  OFFICES,  CRIMINAL  OFFENSES  CONCERNING. 
Officers;    General  and  Miscellaneous  Offenses  Concerning. 
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CHAPTER  261. 

OFFICERS  AND  OFFICES,  CRIMINAL  OFFENSES  CONCERNING. 

7430-7490. 


Officers,  General  and  Miscellaneous  Offenses  Concern- 
ing.   7430-7454. 

Probate  Judges,  Clerks  and  Registers.    7455-7467. 
Sheriffs,   Jailers   and  Constables.    7468-7477. 
Jury  Commissioners.    7478-7480. 
County  Commissioners.    7481-7483. 
County  Superintendent  of  Education.    7484. 
County  Treasurer.    7485. 
Tax  Assessors  and  Deputies.    7486. 
Justice  of  the  Peace— Notary  Public.    7487-7489. 
Police  Commissioner.    7490. 


ARTICLE 

1. 

ARTICLE 

2. 

ARTICLE 

3. 

ARTICLE 

4. 

ARTICLE 

5. 

ARTICLE 

6. 

ARTICLE 

7. 

ARTICLE 

8. 

ARTICLE 

9. 

ARTICLE  10. 

ARTICLE  1. 
Officers;  General  and  Miscellaneous  Offenses  Concerning.    7430-7454. 


8ECTION. 

7430.  Dealing  in  county  claims  by 

county  officers. 

7431.  False  certificate  by  officer. 

7432.  Refusal  of  officer  to  take  or 

certify    proof    or    acknowl- 
edgment of  deed,  etc. 

7433.  Officer    contracting   for,    etc., 

profit  or  advantage  for  pub- 
lication of  notice. 

7434.  County    officer    interested    in 

county  contracts,  or  hire  of 
county  convicts. 
7436.  Failure  to  discharge  duty  as 
to  defendant 's  performing 
hard  labor  before  convic- 
tion. 

7436.  Failure  of  certain  officers  to 

perform    duty   in    reference 
to  jail. 

7437.  Failure    of    sheriff,    clerk,    or 

register  to  pay  over  money 
to  successor. 

7438.  Judicial  or  ministerial   officer 

becoming    bail     in     certain 
cases. 

7439.  Refusal    of    public    officer    to 

permit   examination   of  rec- 
ords. 

7440.  Failure     to     give     notice     of 

omission     .to      file      official 
bonds. 

7441.  Failure    to    indorse    date    of 
filing  official  bond. 


7445. 


Section. 

7442.  Failure    or    neglect    of    duty 

under  revenue  law  not  oth- 
erwise provided. 

7443.  Dealing  in  state  securities. 

7444.  Officer   of   municipality  trad- 

ing in  claims,  script,  or  war- 
rants of  municipality. 
Bargaining    away    and    bar- 
gaining for  office  or  deputa- 
tion thereof. 

7446.  Assuming  office  by  one  inelig- 

ible. 

7447.  Exercising    duties     of     office 

without    obtaining    commis- 
sion. 

Failing  to  take  and  file  oath. 
Acting  officially  before  filing 
bond. 

Failure  of  officer  to  file  new 
or  additional  bond. 

Failure  to  deliver  property 
and  papers  of  office  to  suc- 
cessor. 

Officer  or  custodian  receiving 
reward  or  commission  for 
deposit  of  state  funds,  pun- 
ishment. 

Depositaries,     violating    laws 
concerning. 
7454.  Municipal   census,    false   enu- 
meration of. 


7448. 
7449. 

7450. 
7451. 

7452. 


7453. 


7430.   (5105)  (3931)  (4170)   Dealing  in  county  claims  by(r.o.o.) 
county  officers. — Any  public  officer  or  deputy,  assistant,  or 
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clerk  thereof,  who,  directly  or  indirectly,  by  himself  or 
through  another,  purchases,  deals  or  traffics,  in  any  manner 
whatever,  in  any  claim  payable  out  of  the  county  treasury, 
or  out  of  the  fine  and  forfeiture  fund  of  the  county,  must,  on 
conviction,  be  fined  for  each  offense  not  less  than  ten  nor  more 
than  fifty  dollars;  but  nothing  contained  in  this  section  pre- 
vents any  officer  from  receiving  in  good  faith  any  county 
claim  in  payment  of  a  debt  due  him.  This  section  must  be 
given  in  charge  to  the  grand  jury;  and  the  solicitor  is  required 
to  summon  the  county  treasurer  before  the  grand  jury  to  give 
evidence  against  any  one  for  a  violation  of  this  section. 

(Clay's  Digest,  p.  148,  §  35;  Feb.  16,  1871,  p.  47.)  The  clerk  in  the  office 
of  the  judge  of  probate  is  liable  as  an  officer. — Scruggs 's  case,  111  Ala.  60  (80 
So.  642).    A  grand  jury  ticket  is  included. — lb. 

7431.  (5106)  (3933)  (4156)  (3594)  (53)  False  certificate 
by  officer. — Any  officer  authorized  to  take  proof  or  acknowl- 
edgment of  any  conveyance  of  property,  real  or  personal,  who, 
with  intent  to  injure  or  defraud,  or  to  enable  any  other  person 
to  injure  or  defraud,  willfully  certifies  that  any  such  convey- 
ance was  duly  proved  or  acknowledged,  when  such  proof 
or  acknowledgment  was  not  in  fact  made,  or  was  not  made 
on  the  day  stated  in  such  certificate,  must,  on  conviction,  be 
imprisoned  in  the  penitentiary  for  not  less  than  two  nor  more 
than  ten  years. 

7432.  (5107)  (3934)  (4157)  (3595)  (54)  Refusal  of  officer 
to  take  or  certify  proof  or  acknowledgment  of  deed,  etc.— Any 
officer  authorized  by  law  to  take  and  certify  the  proof  or 
acknowledgment  of  any  deed,  conveyance,  or  other  instru- 
ment authorized  or  required  by  law  to  be  recorded,  who  re- 
fuses to  receive  or  certify  the  proof  or  acknowledgment  of  any 
such  deed,  conveyance,  or  other  instrument,  or  to  record  any 
deed,  conveyance,  or  other  instrument,  properly  proved  or 
acknowledged  and  certified,  which  it  is  his  duty  to  record 
(his  lawful  fees  for  any  such  services  being  first  tendered 
to  him),  must,  on  conviction,  be  fined  not  less  than  fifty  nor 
more  than  one  thousand  dollars,  and  may  also  be  imprisoned 
in  the  county  jail,  or  sentenced  to  hard  labor  for  the  county 
for  not  more  than  six  months. 

7433.  (5108)  (3935)  (4155)  Officer  contracting  for,  etc, 
profit  or  advantage  for  publication  of  notice. — Any  officer 
whose  duty  it  is  to  give  public  notice  by  advertisement  in 
any  newspaper,  who  makes  any  contract  or  agreement  where- 
by any  advantage,  gain,  or  profit  is  to  accrue  to  him,  or  who 
demands  or  receives,  directly  or  indirectly,  any  consideration 
whatever  in  or  about  such  publication,  must,  on  conviction, 
be  fined  one  hundred  dollars. 
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7434.  (5117)  (3932)  (4169)  County  officer  interested  in 
county  contracts,  or  hire  of  county  convicts. — Any  judge  of 
probate,  tax  collector,  tax  assessor,  sheriff,  clerk  of  the  circuit 
court,  solicitor,  or  county  treasurer,  members  of  the  court  of 
county  commissioners  or  board  of  revenue,  or  any  other  state 
or  county  officer  who  takes  any  contract  for  work  or  services 
of  the  county,  or  is  employed  in  any  way  under  such  contract, 
or  is  interested  in  any  contract  for  hire  of  county  convicts, 
or  sells  any  goods  or  supplies  to  the  county,  or  is  in  any  wise 
pecuniarily  interested  in  any  such  contract  or  sale,  as  prin- 
cipal or  agent,  must,  on  conviction,  be  fined  not  less  than  fifty 
nor  more  than  one  thousand  dollars,  and  may  be  imprisoned 
in  the  county  jail,  or  sentenced  to  hard  labor  for  the  county 
for  not  exceeding  twelve  months;  but  nothing  in  this  section 
shall  apply  to  the  sale  or  purchase  of  drugs  or  medicine  for  the 
use  of  prisoners  or  paupers. 

(Dec.  2,  1880,  p.  44;  Mar.  8,  1876,  p.  240.) 

7435.  (5119)  (3978)  (4183)  Failure  to  discharge  duty  as  to 
defendant's  performing  hard  labor  before  conviction. — Any 

officer  who  fails  to  perform  any  duty  imposed  upon  him  by 
section  7607  (5239),  must,  on  conviction,  be  fined  not  less  than 
fifty  nor  more  than  five  hundred  dollars. 

(Mar.  3,  1876,  p.  177.) 

7436.  (5121)  (3980)  Failure  of  certain  officers  to  perform 
duty  in  reference  to  jail. — Any  judge  of  probate,  sheriff,  clerk 
of  the  circuit  court,  or  member  of  the  court  of  county  com- 
missioners who  negligently  or  willfully  fails  or  refuses  to 
perform  any  duty  imposed  upon  him  by  law  in  reference  to 
the  county  jail,  the  construction,  examination,  or  the  keeping 
thereof  in  the  condition  required  by  law,  or  the  making  of 
appropriations  for  keeping  the  same  in  the  condition  required 
by  law,  or  any  county  treasurer  failing  to  pay,  in  the  order 
prescribed,  any  warrant  of  the  court  of  county  commissioners 
drawn  for  an  appropriation  for  keeping  the  county  jail  in  the 
condition  required  by  law,  must,  on  conviction,  be  fined  not 
more  than  one  hundred  dollars. 

(Dec.  6,  1880,  p.  130.) 

7437.  (5123)  (3960)  (4176)  Failure  of  sheriff ,  clerk,  or  reg- 
ister to  pay  over  money  to  successor. — Any  sheriff,  clerk  of 
the  circuit  or  city  court,  or  register  in  chancery,  or  probate 
judge,  who,  having  in  his  hands,  at  the  expiration  of  his  offi- 
cial term,  any  money  held  by  him  subject  to  the  further  order 
of  any  court,  on  demand  of  his  successor  in  office,  fails  to 
pay  over  to  him  such  money,  must,  on  conviction,  be  fined 
not  less  than  fifty  nor  more  than  five  hundred  dollars. 

(Feb.  10, 1875,  p.  234.) 
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7438.  (5124)  (3961)  (4148)  Judicial  or  ministerial  officer 
becoming  bail  in  certain  cases. — Any  judicial,  executive,  or 
ministerial  officer  of  any  court  having  criminal  jurisdiction, 
who  becomes  bail  for  any  prisoner,  or  other  person  under  any 
criminal  accusation,  or  signs  any  bond  or  other  obligation  for 
the  release  or  appearance  of  such  person  before  himself,  or 
before  any  other  officer  or  court,  must,  on  conviction,  be  fined 
not  less  than  fifty  nor  more  than  five  hundred  dollars,  and 
may  also  be  imprisoned  in  the  county  jail  for  not  more  than 
twelve  months. 

(Feb.  7,  1877,  p.  137,  §  2.) 

7439.  (5133)  (3949)  (4158)  (772)  (652)  Refusal  of  public 
officer  to  permit  examination  of  records. — Any  public  officer, 
having  charge  of  any  book  of  record,  who  shall  refuse  to  allow 
any  person  to  examine  such  record  free  of  charge,  must,  on 
conviction,  be  fined  not  less  than  fifty  dollars. 

7440.  (5134)  (3953)  (4162)  Failure  to  give  notice  of  omis- 
sion to  file  official  bonds. — Any  officer  who  omits  to  give  notice 
of  failure  by  a  public  officer  to  file  his  official  bond,  as  required 
by  law,  must,  on  conviction,  be  fined  not  less  than  one  hundred 
dollars. 

7441.  (5135)  (3954)  (4163)  Failure  to  indorse  date  of  filing 
official  bond. — Any  officer  who  fails  to  indorse  the  date  of  the 
filing  of  an  official  bond,  as  required  by  law,  must,  on  convic- 
tion, be  fined  not  less  than  fifty  dollars. 

7442.  (5150)  (3905,3898)  (4276)  Failure  or  neglect  of  duty 
under  revenue  law  not  otherwise  provided. — Any  officer  on 
whom  any  duty  is  imposed  by  the  revenue  law,  who  fails  or 
neglects  to  perform  such  duty,  if  there  be  no  other  punish- 
ment provided  for  such  failure  or  neglect,  must,  on  conviction, 
be  fined  not  less  than  twenty  nor  more  than  one  thousand 
dollars. 

(Feb.  17,  1885,  p.  69,  §  141;  Feb.  17, 1885,  p.  67,  §  133;  Mar.  6, 1876,  p.  43, 
ch.  10,  §  3.) 

7443.  (5151)  (3901)  (4271)  Dealing  in  state  securities.- 
Any  tax  collector,  or  other  person  engaged  in  collecting  the 
revenues  of  the  state,  who  buys,  sells,  or  otherwise  trades  in 
state  warrants,  state  certificates,  or  other  securities  of  the 
state,  must,  on  conviction,  be  imprisoned  in  the  penitentiary 
for  not  less  than  one  nor  more  than  five  years,  and  fined  not 
less  than  fifty  nor  more  than  one  thousand  dollars. 

(Dec.  17, 1873,  p.  37,  §  8.) 

Aug.  is,       7444.  Officers  of  municipality  trading  in  claims,  script,  or 
iS^'tm.  warrants  of  municipality. — It  shall  be  unlawful  for  any  officer 
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or  employe  of  a  town  or  city,  himself  or  through  any  person, 
to  deal  or  traffic  in  any  manner  whatever  in  any  warrant, 
claim,  or  liability  against  the  town  or  city,  and  any  person 
who  violates  this  section  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  fined  not  less  than  fifty  dollars 
nor  more  than  five  hundred  dollars.  If  any  person  so  violating 
the  foregoing  provisions  be  the  mayor  or  any  member  of  the 
council,  or  any  city  board,  he  shall  thereby  forfeit  and  vacate 
his  office.  Nothing  contained  in  this  section  shall  prevent  any 
officer  from  selling  a  claim  he  may  acquire  directly  from  the 
town  or  city  in  payment  of  a  debt  due  him,  or  from  purchasing 
in  good  faith  so  much  of  such  claims  as  may  be  sufficient  to 
pay  his  taxes  and  licenses  for  the  current  year. 

7445.  (5152)  (3967)  (4171)  Bargaining  away  and  bargain- 
ing for  office  or  deputation  thereof. — Any  person  elected  or 
appointed  to  any  office,  state,  county,  or  municipal,  who  bar- 
gains away  such  office,  or  corruptly  bargains  away  any  depu- 
tation thereof,  or  any  person  bargaining  with  such  officer  for 
such  office,  or  corruptly  bargaining  with  him  for  any  deputa- 
tion thereof,  must,  on  conviction,  be  fined  not  less  than  *one 
hundred  nor  more  than  one  thousand  dollars,  and  may  also 
be  imprisoned  in  the  county  jail,  or  sentenced  to  hard  labor 
for  the  county  for  not  less  than  six  nor  more  than  twelve 
months. 

(Feb.  28, 1876,  p.  284.) 

7446.  (5153)  (3968)  (4168)  (145)  (106)  Assuming  office 
by  one  ineligible. — Any  person,  being  disqualified  by  law, 
who,  by  election  or  appointment,  enters  upon  any  public  office, 
must,  on  conviction,  be  fined  not  less  than  one  hundred  dollars. 

7447.  (5154)  (3938)  (153)  (148)  (109)  Exercising  duties 
of  office  without  obtaining  commission.— Any  state  or  county 
officer  required  by  law  to  be  commissioned,  who  exercises  any 
of  the  duties  of  the  office  to  which  he  has  been  elected  or 
appointed,  without  having  first  obtained  his  commission, 
must,  on  conviction,  be  fined  not  less  than  five  nor  more  than 
twenty  dollars. 

(Dec.  6,  1880,  p.  45.) 

7448.  (5155)  (3951)  (4160)  (156)  (117)  Failing  to  take 
and  file  oath. — Any  officer  or  deputy  required  by  law  to  take 
and  file  an  oath  of  office,  who  enters  upon  the  duties  of  his 
office  without  first  taking  and  filing  such  oath  in  the  proper 
office,  must,  on  conviction,  be  fined  not  less  than  two  hundred 
dollars. 

Summary  motion  against  sheriff  and  sureties;  failure  to  levy  attachment; 
official  bond  of  sheriff  or  bond  of  indemnity. — Mathis  v.  Carpenter,  95  Ala. 
51-ao-vol.  Ill 
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156  (10  So.  341).  To  contest  office  of  Mayor  of  Selma—  Davidson  v.  Woodruff, 
68  Ala.  356.  Official  bond  of  county  administrator. — Mitchell  v.  Nelson,  49 
Ala.  88. 

7449.  (5156)  (3952)  (4161)  (166)  (127)  Acting  officially 
before  filing  bond. — Any  public  officer  required  by  law  to 
give  bond,  who  performs  any  official  act  before  his  bond  is 
approved  and  filed,  as  required  by  law,  must,  on  conviction, 
be  fined  not  less  than  five  hundred  dollars. 

7450.  (5157)  (3955)  (4164,  4165)  (179,  1S8)  (140,  149) 
Failure  of  officer  to  file  new  or  additional  bond. — Any  officer 
giving  a  new  or  additional  bond,  who  fails  to  file  the  same 
in  the  proper  office  within  ten  days  after  its  approval,  must, 
on  conviction,  be  fined  not  less  than  five  hundred  dollars. 

7451.  (5158)  (3956)  (4166)  Failure  to  deliver  property 
and  papers  of  office  to  successor. — Any  person  who  fails  or 
refuses  on  demand  to  deliver  the  books,  papers,  property, 
and  money  belonging  to  an  office  to  the  qualified  successor 
in  office,  as  required  by  law,  must,  on  conviction,  be  fined  not 
less  than  two  hundred  dollars. 

Mar.  4,  7452.  Officer  or  custodian  receiving  reward  or  commission 
m\  5  *or  deposit  of  state  funds,  punishment. — Any  officer  or  custo- 
dian of  moneys  or  funds  of  the  state  who  shall  directly  or 
indirectly  receive  any  commission,  interest,  or  reward  for 
depositing  or  causing  to  be  deposited  funds  or  moneys  of  the 
state  in  any  state  depositary,  shall  be  guilty  of  a  felony,  and, 
on  conviction  thereof,  shall  be  sentenced  to  the  penitentiary 
for  a  term  not  exceeding  five  years. 

ib. $n.  7453.  Depositaries,  violating  laws  concerning. — Any  state 
or  county  officer,  or  state  depositary  or  agent  thereof,  who 
shall  violate  any  of  the  provisions  of  article  6  of  chapter  19 
of  this  Code,  shall  be  guilty  of  a  misdemeanor  and  may,  on 
conviction,  be  fined  not  more  than  two  thousand  five  hundred 
dollars,  and  in  addition  to  the  fine,  such  state  or  county  officer 
may  be  removed  from  office. 

Aug.  is.  7454.  Municipal  census,  false  enumeration  of. — Any  enumer 
790V12.  a*or  °f  census  f°r  municipality  who  willfully  causes  a  false 
enumeration  to  be  made,  knowing  the  same  to  be  false,  shall 
be  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be 
fined  not  less  than  one  hundred  nor  more  than  five  hundred 
dollars,  and  also  may  be  sentenced  to  hard  labor  for  the  county 
for  not  more  than  six  months. 
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AKTICLE  2. 
Probate  Judges;  Clerks  and  Registers.    7455-7467. 


Section. 
7456.  Probate    judge    corruptly    re- 
ceiving illegal  fees. 

7456.  Appointment  by  judge  of  pro- 

bate of  guardian  ad  litem. 

7457.  Willful    neglect    of    duty    by 

judge  of  probate. 

7458.  Probate  judge  failing  to  col- 

lect recording  or  registra- 
tion tax  upon  mortgages, 
deeds  of  trust,  etc. 

7459.  Probate  judge,  failure  to  keep 

abstract  of  mortgages. 

7460.  Clerk    in   office    of   judge    of 

probate  failing  to  deliver 
books,  etc.,  to  successor. 

7461.  Failure  of  clerk  to  receipt  for 

and  pay  over  money  col- 
lected for  feeding  prisoners. 


Section. 

7462.  Judicial  officer  or  clerk  fail- 

ing to  report  hard  labor  sen- 
tences to  judge  of  probate. 

7463.  Failure   of   register   in   chan- 

cery    or     commissioner     to 
make  deed  of  land. 

7464.  Neglect  of  duty  by  clerk   or 

register. 

7465.  Failure    to    take,    keep,    and 

bind  newspapers. 

7466.  Failure    to    keep    direct    and 

reverse  indexes. 

7467.  Probate  judge,  clerk,  or  reg- 

ister shall  not  assist  in  prep- 
aration of  court  documents. 


7455.  (5104)  (3927)  (5022)  (3539)  (3068)  Probate  judge 
corruptly  receiving  illegal  fees. — Any  judge  of  probate  who 
corruptly  receives  any  fee  or  item  of  costs  not  authorized  by 
law,  must,  on  conviction,  be  fined  not  less  than  one  hundred 
nor  more  than  five  hundred  dollars;  and  the  grand  jury  must 
present  an  indictment,  if  justified  by  the  evidence.  Upon  such 
conviction,  the  office  shall  be  vacated,  and  the  fact  of  such 
conviction  shall  be  certified  to  the  governor  by  the  presiding 
judge. 

(Feb.  15,  1867,  p.  440.)  Proceedings  to  impeach  probate  judge. — Lovejoy 
v.  State,  135  Ala.  64  (33  So.  156). 

7456.  (5132)  (3946)  (4172)  Appointment  by  judge  of  pro- 
bate  of  guardian  ad  litem. — Any  judge  of  probate  who  ap- 
points as  guardian  ad  litem  any  clerk,  employe,  or  any  person 
connected  with  his  office,  or  any  person  related  to  him  by 
consanguinity  or  marriage,  must,  on  conviction,  be  fined  fifty 
dollars. 

(Dec.  1,  1874,  p.  233.) 

7457.  (5145)  (3947)  (4173)  (812)  (685)  Willful  neglect  of 
duty  by  judge  of  probate. — Any  judge  of  probate  who  know- 
ingly and  willfully  does  any  act  contrary  to  the  duties  of  his 
office,  or  knowingly  omits  or  refuses  to  perform  any  duty 
required  of  him  by  law,  must,  on  conviction,  be  fined  not  more 
than  two  hundred  dollars,  if  there  be  no  other  punishment 
prescribed  for  such  act  or  omission,  and  be  removed  from 
office. 

Against  probate  judge  and  commissioners  for  willfully  failing  to  appro- 
priate and  set  apart  part  of  the  revenue  for  the  road  fund  under  special 
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statute  for  Marshall  county. — State  v.  Street,  117  Ala.  203  (23  So.  807).    Im- 
peachment of  probate  judge  for  willful  neglect  of  duty. — State  v.  Lovejoy,  135 
Ala.  64  (33  So.  156). 

Mar.  4,         7458.  Probate  judge  failing  to  collect  recording  or  registra- 

££;*_  tion  tax  upon  mortgages,  deeds  of  trust,  etc.— Any  probate 

div.  6;     judge  who  shall  file  for  record  or  shall  record  any  mortgage, 

JJ^p     deed  of  trust,  or  other  instrument  in  the  nature  of  a  mortgage 

«mi.    without  collecting  the  recording  or  registration  tax  provided 

for  the  recording  or  registration  of  such  instruments,  or  who 

shall  fail  to  certify  the  fact  that  said  tax  has  been  paid  before 

the  filing  and  recording  of  such  instrument,  shall  be  guilty  of 

a  misdemeanor,  and,  upon  conviction,  shall  be  fined  not  less 

than  ten  nor  more  than  one  hundred  dollars. 

7459.  (3990)  Probate  judge,  failure  to  keep  abstract  of 
mortgages. — Any  probate  judge  who  fails  to  keep  an  abstract 
of  mortgages  or  other  instruments  intended  to  secure  the  pay- 
ment of  money  which  are  filed  in  his  office  for  record,  as  he 
is  required  by  law  to  keep,  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  fined  not  less  than  ten  nor  more 
than  five  hundred  dollars. 

7460.  (5159)  Clerk  in  office  of  judge  of  probate  failing  to 
deliver  books,  etc.,  to  successor. — Any  clerk  or  person  in  the 
office  of  the  judge  of  probate  who  obtains  possession  of  the 
books,  papers,  money,  or  property  belonging  or  appertaining 
to  such  office  pending  a  vacancy  therein,  and  who  fails  or 
refuses  on  demand  to  deliver  such  books,  papers,  money,  or 
property  to  the  lawfully  qualified  successor  of  the  judge  of 
probate,  must,  on  conviction,  be  fined  not  less  than  two  hun- 
dred dollars. 

(Dec.  13, 1892,  p.  143,  §  2.) 

7461.  .(5116)  (3929)  Failure  of  clerk  to  receipt  for  and  pay 
over  money  collected  for  feeding  prisoners. — Any  clerk  of  the 
circuit  or  city  court  who  fails  to  give  to  the  officer  paying  to 
him  any  money  collected  for  feeding  prisoners  in  jail,  a  receipt 
in  duplicate  therefor,  or  to  pay  over  to  the  state  treasurer  any 
such  money  so  received  by  him,  as  required  by  law,  is  guilty 
of  a  misdemeanor. 

(Dec.  11,  1882,  p.  15,  §  5.) 

7462.  (5118)  Judicial  officer  or  clerk  failing  to  report  hard 
labor  sentences  to  judge  of  probate. — Any  judicial  officer  or 
clerk  who  fails  to  report  in  writing  to  the  judge  of  probate, 
as  required  by  law,  the  name  of  any  person  sentenced  to  hard 
labor  for  the  county,  length  of  such  sentence,  the  date  of  its 
commencement,  and  the  amount  of  the  costs  therein,  mast, 
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on  conviction,  be  fined  not  less  than  twenty-five  dollars.    This 
section  mnst  be  given  in  special  charge  to  the  grand  jury. 

(Feb.  18, 1895,  p.  849,  §  §  113,114.) 

7463.  (5143)  (3958)  (4167)  (2870)  Failure  of  register  in 
chancery  or  commissioner  to  make  deed  of  land — Any  regis- 
ter in  chancery,  or  commissioner,  who,  having  made  sale  of 
any  real  estate,  or  any  interest  therein,  under  any  decree  of 
the  chancery  or  probate  court,  after  the  order  of  the  court 
authorizing  it,  fails,  on  demand,  to  execute  a  conveyance  to  the 
purchaser,  must,  on  conviction,  be  fined  not  less  than  one 
hundred  dollars. 

(Feb.  16, 1867,  p.  512,  §  §  1,  2.) 

7464.  (5146)  (3950)  (4159)  (773)  (653)  Neglect  of  duty 
by  clerk  or  register. — Any  clerk  of  any  court  of  record,  or 
register  in  chancery,  who  fails  to  perform  any  duty  imposed 
on  him,  for  the  failure  to  perform  which  no  other  punishment 
is  provided,  must,  on  conviction,  be  fined  not  exceeding  two 
hundred  dollars. 

Chapman's  case,  78  Ala.  20. 

7465.  (5141)  (3948)  (4180)  (657)  Failure  to  take,  keep, 
and  bind  newspapers. — Any  probate  judge,  clerk  of  the  circuit 
court,  or  register  in  chancery,  who  fails  to  subscribe  for,  take, 
file,  cause  to  be  bound,  and  safely  keep  in  his  office  weekly 
newspapers,  as  required  by  law,  must,  on  conviction,  be  fined 
not  less  than  fifty  dollars;  and  one  conviction  shall  not  bar 
a  subsequent  conviction  for  a  continuing  neglect. 

(Feb.  23, 1867,  p.  72,  §  3.) 

7466.  (5144)  (3959)  (4175)  Failure  to  keep  direct  and 
reverse  indexes. — Any  probate  judge,  clerk  of  the  circuit  or 
city  court,  or  register  in  chancery,  who  fails  to  keep  direct 
and  reverse  indexes  of  all  books  and  records  in  his  office,  as 
required  by  law  to  be  kept,  must,  on  conviction,  be  fined  not 
more  than  five  hundred  dollars. 

(Dec.  18, 1874,  p.  233.) 

7467.  Probate  judge,  clerk,  or  register  shall  not  assist  in  Mar.  4, 
preparation  of  court  documents. — No  judge  of  probate,  or  his  J*^, 
clerk,  or  register  in  chancery,  shall  prepare  or  assist  in  the  and  2. 
preparation  of  any  paper,  document,  or  instrument  to  be  (ro,0,) 
heard  or  determined  by  the  respective  courts  of  which  they 

are  officers,  except  in  the  preparation  of  acknowledgments 
and  proofs  of  conveyance,  oaths,  affidavits,  and  such  instru- 
ments as  by  law  he  is  required  to  prepare.  Any  one  of  such 
persons  violating  the  provisions  of  this  section  shall  be  guilty 
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of  a  misdemeanor,  and,  on  conviction,  shall  be  fined  not  less 
than  twenty  nor  more  than  one  hundred  dollars;  and,  at  the 
discretion  of  the  court,  may  be  sentenced  to  hard  labor  for  a 
term  not  to  exceed  six  months. 


ARTICLE  3. 


Sheriffs.  Jailebs,  and  Constables.     7468-7477. 


<r.o.c.) 


Section. 

7468.  Stocking  jury. 

7469.  Same;    connivance    of    sheriff 

at  such  offense. 

7470.  Failure  of  sheriff  to  execute 

process. 

7471.  Refusal    to    execute    process, 

or  receive  prisoner  into  jail. 

7472.  Refusal    to    receive    prisoner 

into  custody. 

7473.  Failure    of  '  sheriff    to    keep 

book,  etc.,  showing  accounts 
for  feeding  prisoners,  etc. 


Section. 

7474.  Sheriff      receiving      unlawful 

pay  for  feeding  prisoners. 

7475.  Failure  of  sheriff  to  pay  over 

costs    taxed    for    removing 
prisoners. 

7476.  Failure   to    deliver  jail,  etc., 

to  successor. 

7477.  Failure    of    sheriff    to    make 

deed  of  land. 


7468.  (5101)  (3924)  (4121)  (3565)  (25)  Stocking  jury.- 
Any  sheriff  or  other  officer  having  a  discretion  in  summoning 
jurors,  who  summons  any  person  with  intent  to  produce  a 
result  favorable  to  any  party  having  a  cause  in  the  court  in 
which  such  person  is  summoned,  must,  on  conviction,  be  im- 
prisoned in  the  penitentiary  for  not  less  than  two  nor  more 
than  five  years. 

(Clay's  Digest,  p.  428,  §  8.) 

7469.  (5102)  (3925)  (4123)  (3570)  (29)  Same;  connivance 
of  sheriff  at  such  offense. — Any  sheriff  who  connives  at  the 
commission  of  the  offense  prohibited  by  the  preceding  section, 
by  any  constable,  bailiff,  or  deputy  sheriff,  must,  on  convic- 
tion, be  imprisoned  in  the  penitentiary  for  not  less  than  two 
nor  more  than  five  years. 

7470.  (5110)  (3971)  (4838)  (4167)  (615)  Failure  of  sheriff 
to  execute  process. — Any  sheriff  or  other  officer  who  fails  neg- 
ligently to  execute  any  lawful  process  which  it  is  his  duty  to 
execute,  requiring  the  arrest  of  any  person  charged  with  a 
public  offense,  must,  on  conviction,  be  fined  not  less  than  one 
hundred  dollars. 

(Mar.  6,  1875,  p.  261.) 

7471.  (5111)  (3972)  (4128)  (3571)  (30)  Refusal  to  execute 
process,  or  receive  prisoner  into  jail. — Any  sheriff  or  other 
officer  who  willfully  or  corruptly  refuses  to  execute  any  lawful 
process  which  it  is  his  duty  to  execute,  or  willfully  or  cor- 
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ruptly  omits  to  execute  such  process,  or  willfully  or  corruptly 
refuses  to  receive  into  any  jail  under  his  charge  any  offender 
lawfully  committed  thereto,  and  ordered  to  be  confined  therein 
on  any  criminal  charge,  conviction,  or  lawful  process  what- 
ever, must,  on  conviction,  be  fined  not  less  than  fifty  nor  more 
than  two  thousand  dollars. 

(Clay's  Digest,  p.  429,  §  14.) 

7472.  (5112)  (3973)  (4129)  (3572)  (31)  Refusal  to  receive 
prisoner  into  custody. — Any  jailer  or  other  officer  who  will- 
fully refuses  to  receive  into  his  custody  any  person  lawfully 
committed  thereto,  on  any  criminal  charge  or  conviction,  must, 
on  conviction,  be  fined  not  more  than  five  hundred  dollars. 

(Clay's  Digest,  p.  429,  §  15.) 

7473.  (5113)  (3928)  Failure  of  sheriff  to  keep  book,  etc., 
showing  accounts  for  feeding  prisoners,  etc. — Any  sheriff  who 
fails  to  enter  into  a  book,  to  be  kept  by  him  for  that  purpose, 
any  account  paid  him  by  the  state  for  feeding  prisoners,  or 
to  keep  such  book  in  his  office  as  one  of  the  public  records 
thereof,  or  to  lay  the  same  before  the  grand  jury  at  each  term 
of  the  circuit  or  city  court  held  in  his  county,  or,  upon  the 
expiration  of  his  term  of  office,  to  turn  the  same  over  to  his 
successor,  as  required  by  law,  is  guilty  of  a  misdemeanor. 

(Dec.  11,  1882,  p.  15,  §  5.) 

7474.  (5114)  (3930)  Sheriff  receiving  unlawful  pay  for 
feeding  prisoners. — Any  sheriff  who  knowingly  receives  from 
the  state  for  feeding  a  prisoner  or  prisoners  any  sum  of  money 
to  which  he  is  not  lawfully  entitled,  must,  on  conviction,  be 
punished  as  if  he  had  stolen  it. 

(Feb.  22, 1881,  p.  11,  §  6;  Dec.  11, 1882,  p.  15,  §  5.) 

7475.  (5115)  (3936)  Failure  of  sheriff  to  pay  over  costs 
taxed  for  removing  prisoners. — Any  sheriff  who,  having  col- 
lected, on  execution  or  otherwise,  from  any  defendant  con- 
victed for  a  criminal  offense,  the  fees  or  compensation  allowed 
to  sheriffs  as  mileage  for  themselves,  guards,  and  prisoners, 
on  removing  such  defendant  under  the  order  of  any  court  or 
judge  upon  a  change  of  venue,  or  when  such  defendant  is 
arrested  and  confined  in  a  county  other  than  that  in  which  he 
is  triable,  fails  for  ninety  days  after  the  collection  thereof  to 
pay  the  same  to  the  state  treasurer,  must,  on  conviction,  be 
fined  not  less  than  fifty  nor  more  than  five  hundred  dollars. 

(Feb.  17, 1885,  p.  116,5  2.) 

7476.  (5122)  (3983)  (4490)  (3788)  (240)  Failure  to  deliver 
jail,  etc.,  to  successor. — Any  person  in  charge  of  the  jail,  or 
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having  in  his  possession  any  paper,  or  other  thing  thereto 
belonging,  on  the  death,  resignation,  removal  from  office,  or 
expiration  of  the  term  of  office  of  any  sheriff,  or  of  any  cor- 
oner acting  as  sheriff,  who  fails  on  demand  to  deliver  the  same 
to  his  successor,  or  other  person  authorized  by  law  to  take 
charge  thereof,  must,  on  conviction,  be  fined  not  less  than  three 
hundred  dollars. 

7477.  (5142)  (3957)  (4167)  (2870)  Failure  of  sheriff  to 
make  deed  of  land. — Any  sheriff  who,  having  made  sale  of 
real  estate,  or  any  interest  therein,  under  legal  process,  after 
payment  of  the  purchase  money  and  on  demand  of  the  pur- 
chaser, and  payment  or  tender  of  the  proper  fees,  fails  to 
execute  a  conveyance  to  the  purchaser,  must,  on  conviction,  be 
fined  not  less  than  one  hundred  dollars. 


ARTICLE  4. 

Juby  Commissioners.    7478-7480. 


Section. 

7478.  Willful    neglect    of    duty   by 

jury  commissioner  or  officer. 

7479.  Corrupt ly  influencing  jury 

commissioner  or  officer. 


Section. 

7480.  Drawing   jury   unfairly;  pen- 
alty. 


7478.  (5098)  (3921)  Willful  neglect  of  duty  by  jury  com- 
missioner or  officer. — Any  jnry  commissioner  or  other  officer 
who  willfully  or  negligently  fails  to  discharge  any  duty  re- 
quired of  him  by  law  in  the  drawing  or  selecting  of  a  juror 
or  jury,  or  who  draws  or  selects  a  juror  or  jury  in  any  other 
manner  or  order  than  that  prescribed  by  law,  must,  on  con- 
viction, be  fined  not  less  than  fifty  nor  more  than  one  thousand 
dollars. 

(Feb.  17, 1885,  p.  186,  §  9.) 

7479.  (5099)  (3922)  Corruptly  influencing  jury  commis- 
sioner or  officer. — Any  person  who  attempts,  otherwise  than 
by  bribery,  to  influence  any  jury  commissioner,  or  any  other 
officer  charged  with  the  execution  of  any  duty  concerning  the 
selecting,  drawing,  summoning,  impaneling,  or  organizing  of 
jurors  or  juries,  must,  on  conviction,  be  fined  not  more  than 
one  thousand  dollars,  and  may  also  be  imprisoned  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county  for  not 
more  than  twelve  months. 

(Feb.  17, 1885,  p.  186,  §  13.) 

7480.  (5100)  (3923)  (4766)  (4093)  (543)  Drawing  jury 
unfairly;  penalty. — Any  person  who  does  any  act  calculated 
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to  affect  the  fair  drawing  of  a  jury,  arid  with  intent  to  affect 
the  same,  must,  on  conviction,  be  fined  not  less  than  two  hun- 
dred nor  more  than  one  thousand  dollars,  and  may  also  be 
imprisoned  in  the  county  jail  for  not  more  than  six  months; 
and  if  such  person  is  the  judge  of  probate,  sheriff,  or  clerk  of 
the  circuit  or  city  court,  or  jury  commissioner,  or  a  member 
of  a  board  of  revenue,  or  a  county  commissioner,  his  office 
is  thereby  vacated,  and  must  be  filled  as  in  other  cases  of 
vacancy,  on  such  conviction  being  certified  to  the  appointing 
power  by  the  presiding  judge  or  the  clerk  of  the  court  in 
which  it  is  had. 
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AETICLE  5. 


County  Commissioners.    7481-7483. 


Section. 
7481.  Failure  of  county  commission- 
era  to  put  convicts  to  hard 
labor. 


Section. 

7482.  Failure   of   commissioners 

court      to      publish      semi- 
annual statements. 

7483.  Failure   of   commissioners    to 

levy  tax  to  rebuild  jail. 


7481.  (5120)  (3979)  (4177)  Failure  of  county  commis- 
sioners to  put  convicts  to  hard  labor. — If  any  court  of  county 
commissioners  fail  or  refuse  to  provide  for  the  carrying  out 
of  the  provisions  of  this  Code  in  relation  to  hard  labor  for  the 
county,  and  to  put  convicts  to  hard  labor  as  provided  therein, 
each  member  of  such  court  who  fails  or  refuses  must,  on  con- 
viction, be  fined  not  more  than  two  hundred  dollars. 

(Mar.  8, 1875,  p.  179.) 

7482.  (5139)  (3902)  (4273)  Failure  of  commissioners'  court 
to  publish  semi-annual  statements. — If  any  court  of  county 
commissioners  fail  to  publish  semi-annual  exhibits  of  the  re- 
ceipts and  expenditures  of  moneys  for  and  on  account  of  their 
respective  counties,  as  required  by  law,  each  member  of  such 
court  must,  on  conviction,  be  fined  not  more  than  one  hundred 
dollars  for  each  offense. 

(Aug.  12, 1868,  p.  26.) 

7483.  (5140)  (3966)  (4178)  (905)  (1171)  Failure  of  com- 
missioners to  levy  tax  to  rebuild  jail.— If  any  court  of  county 
commissioners  fail  to  levy  a  tax  to  erect  or  repair  a  county 
jail,  when  necessary,  the  persons  composing  such  court  are 
severally  guilty  of  a  misdemeanor,  and  must,  on  conviction, 
be  fined  not  less  than  fifty  dollars;  but  any  member  thereof 
may  exonerate  himself  from  such  fine  by  proving  that  he  was 
in  favor  of  levying  a  tax  sufficient  for  the  erection  or  repair 
of  the  county  jail,  but  was  overruled  by  his  colleagues. 
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ARTICLE  6. 
County  Superintendent  of  Education.    7484. 

7484.  (5109)  County  superintendent  demanding  or  receiv- 
ing gift,  etc.,  from  teacher  to  influence  official  action.— Any 

county  superintendent  who  demands,  receives,  or  takes  from 
any  teacher  or  other  person  any  return,  commission,  rebate, 
fee,  or  gratuity  to  influence  him  in  the  performance  of  any 
official  duty,  must,  on  conviction,  be  fined  not  less  than  five 
hundred  dollars,  and  may  also  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county  for  not  more 
than  twelve  months. 

(Feb.  28, 1887,  p.  117,8  13.) 

ARTICLE  7. 
County  Treasures.    7485. 

7485.  (5147)  (3939)  (4264)  (932)  (797)  Failure  of  duty  by 
county  treasurer. — Any  county  treasurer  who  fails  to  dis- 
charge any  duty  required  of  him  by  law,  is  guilty  of  a  mis- 
demeanor. 

ARTICLE  8. 
Tax  Asbessobs  and  Deputies.    7486. 

7486.  (5149)  (3904)  (4278)  Failure  of  tax  assessor  or  dep- 
uty to  administer  oath  to  taxpayer. — Any  tax  assessor  or  dep- 
uty tax  assessor  who  returns  the  tax  list  of  any  taxpayer  as 
having  been  sworn  to  by  such  taxpayer  when  in  fact  it  was 
not  sworn  to,  is  guilty  of  a  misdemeanor.  This  section  must 
be  given  in  special  charge  to  the  grand  jury,  and  it  is  their 
duty,  whenever  the  evidence  justifies  it,  to  return  an  indict- 
ment against  such  tax  assessor  or  deputy  tax  assessor. 

(Feb.  18, 1895,  p.  1192,  §  23;  Feb.  8, 1877,  p.  6,  §  5.) 


ARTICLE  9. 
Justice  of  the  Peace — Notaby  Public.    7487-7489. 


Section. 

7487.  Failure    of    justice    to    keep 

and   report  docket  of  crim- 
inal cases. 

7488.  Failure  of  justice,  notary,  or 

constable  to  report  and  pay 
over  fines. 


Section. 
7489.  Failure    to    deliver    notary's 
register  to  probate  judge  ob 
demand. 


7487.  (5125)  (3962)  (4181)  Failure  of  justice  to  keep  and 
report  docket  of  criminal  cases. — Any  justice  of  the  peace,  or 
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notary  public  having  and  exercising  the  jurisdiction  of  a  jus- 
tice of  the  peace,  who  fails  to  keep  or  report  to  the  grand  jury 
a  docket  of  criminal  cases,  as  required  by  law,  must,  on  con- 
viction, be  fined  not  less  than  twenty  nor  more  than  one 
hundred  dollars. 

(Mar.  7, 1876,  p.  542,  |  3.) 

7488.  (5136)  (3963)  (4182)  Failure  of  justice,  notary,  or 
constable  to  report  and  pay  over  fines.— Any  justice  of  the 
peace,  notary  public  having  and  exercising  the  jurisdiction  of 
justice  of  the  peace,  or  constable,  who  fails  to  report  to  the 
county  treasurer,  under  oath,  on  or  before  the  first  day  of 
each  term  of  the  circuit  or  city  court,  the  amount  of  fines  and 
forfeitures  collected  by  him,  or  who,  after  deducting  therefrom 
the  amount  due  for  fees  in  cases  in  which  the  defendant  was 
acquitted,  or  insolvent  and  unable  to  pay  after  conviction,  fails 
to  pay  the  balance  to  the  county  treasurer,  must,  on  conviction, 
be  fined  not  less  than  ten  nor  more  than  one  hundred  dollars. 

(Mar.  19,  1875,  p.  178.) 

7489.  (5137)  (3964)  (1333)  (1086)  (860)  Failure  to  deliver 
notary's  register  to  probate  judge  on  demand. — Any  person 
who  after  the  death,  resignation,  removal,  or  expiration  of  the 
term  of  office  of  any  notary  public,  having  in  possession  the 
register  kept  by  such  notary  public,  refuses,  on  demand,  to 
deliver  the  same  to  the  judge  of  probate  of  the  county,  must, 
on  conviction,  be  fined  not  less  than  one  hundred  dollars. 


ARTICLE  10. 
Police  Commissioners.    7490. 

7490.  Police  commissioners,  failure  to  perform  duty.— Any  A0R.  1S, 
police  commissioner  who  votes  for  any  order  suspending  or  1907»p 
modifying  any  law  of  the  state,  or  municipality,  or  who  gives 
any  order  to  any  policeman  or  officer  not  to  enforce  the  law, 
or  arrest  any  person  found  violating  any  law  or  ordinance,  or 
who  knows  of  any  violation  of  the  law,  ordinances,  or  rules 
by  a  police  officer,  or  policeman,  or  failure  to  perform  his  duty, 
and  fails  to  report  same  immediately  to  the  commission,  is 
guilty  of  a  misdemeanor  and  must,  on  conviction,  be  fined  not 
less  than  five  hundred  dollars,  and  must  also  be  sentenced  to 
hard  labor  for  not  less  than  three  nor  more  than  six  months. 
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CROSS   REFERENCES. 


OFFICES   AND   OFFICERS  (Political  Code) 1461-1571 

"  (Elections)    (Political  Code) 290-  491 

' '  (Criminal  Offenses  Concerning)  (Criminal  Code) 7430-7490 

OFFICERS,  MUNICIPAL  (Political  Code) 1172-1207 

OFFICERS;  REMOVAL  BY  QUO  WARRANTO  (Civil  Code) 5450-5472 

OFFICERS;  TIME  OF  ELECTION  (Political  Code) 331-  338 

OFFICIAL  BONDS    (Political   Code) 1497 

OFFSET  (Civil  Code) 5858-5866 


CHAPTER  262. 

OILS.    7491. 

mm.  4,  7491.  Oils,  illuminating;  offenses  concerning. — Any  person, 
£2^p*  firm,  association,  or  corporation  who  sells,  offers  for  sale,  or 
exchange  any  illuminating  oil  that  will  not  test  120  degrees 
Fahrenheit,  or  who  makes  any  false  certificate  as  to  the  pur- 
chase, sale,  or  exchange  of  any  illuminating  oil;  or  who  coun- 
terfeits tags  prepared  by  the  state  chemist  for  the  purchase, 
sale,  or  exchange  of  illuminating  oil,  or  who  uses  such  tags 
the  second  time  as  genuine;  or  who  sells,  exchanges,  or  offers 
for  sale  illuminating  oils  which  have  not  been  tagged  as  re- 
quired by  law;  or  who  shall  include  the  price  of  tags  for 
illuminating  oils  in  the  price  of  oils  sold,  either  directly  or 
indirectly,  shall  be  guilty  of  a  misdemeanor,  and,  upon  con- 
viction, shall  be  fined  not  less  than  fifty  nor  more  than  five 
hundred  dollars  for  each  separate  offense. 


CROSS    REFERENCES. 


OILS  (Political  Code) 1572-1580,  2361 

"     (Criminal  Code)   7491 

OLEOMARGARINE  (Manufacturing  or  Selling)    (Political  Code) 22 

"  (Criminal  Code)    7079 

ORDINANCES    OF   MUNICIPALITIES    (Political  Code) 1251-1259 
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CHAPTER  263. 

OUTLAWS,   HISTORIES   OF.    7492. 

7492.  (5601)  Printing,  publishing,  or  selling  history  of  out- 
law.— Any  person  who  shall  print,  publish,  sell,  or  offer  for 
sale  or  otherwise  dispose  of  any  book,  pamphlet,  or  tract 
containing  a  history  of  any  outlaw,  must,  on  conviction,  be 
fined  not  less  than  twenty-five  dollars  nor  more  than  five 
hundred  dollars,  one-half  of  the  fine  to  be  paid  to  the  informer. 
This  section  does  not  apply  to  standard  works. 

(Dec.  14,  1894,  p.  161.) 

CROSS    REFERENCES. 


OUTLAWS  (Criminal  Code) 7492 

OVERFLOWED  LANDS   (Political  Code) 879-  882 

0VEB8EBB  OF  BOADS  (Civil  Code) 5797  et  seq. 

0T8TEB8    (Political  Code) 1581-1592 


CHAPTER  264. 

OYSTERS;  OFFENSES  CONCERNING.    7493-7509. 


Section. 
749S.  Nonresidents  prohibited  from 
taking  and  catching  oysters; 
forfeiture  of  boat,  etc. 

7494.  Who   considered   nonresident; 

burden  of  proof. 

7495.  Taking   oysters   with   certain 

instruments  prohibited;  pre- 
sumptive evidence  of  guilt. 

7496.  Proceedings   for  violation   of 

this  chapter. 

7497.  When    sheriff    may    summon 

posse  comitatus;  same  pen- 
alty as  for  resisting  pro- 
cess. 

7498.  Justice  to  try  cause  and  sum- 

mon witness. 

7499.  Justice  to  impose  fine  and  to 

condemn  boat,  vessel,  etc. 

7500.  Proceedings  conducted  in 

name  of  state;  appeal. 


Section. 

7501.  When  sale  of  boat  stayed  on 

appeal;  judgment  if  case  is 
affirmed. 

7502.  Sale  made  as  under  execution; 

proceeds,  how  disposed  of. 

7503.  Catching     oysters     otherwise 

than  with  tongs. 

7504.  Violating    oyster    regulations. 

7505.  Taking  and  catching  oysters 

by  nonresidents. 

7506.  Resistance    of    sheriff   arrest- 

ing any  person  or  seizing 
boat  violating  oyster  regu- 
lations. 

7507.  Illegal   measurement   in   buy- 

ing and  selling  oysters. 

7508.  Unlawful    taking    of    oysters 

from  public  reef. 

7509.  Unlawful    taking    of    oysters 

from  private  reef. 


7493.  (5572)  (4717)   Nonresidents  prohibited  from  taking 
and  catching  oysters;  forfeiture  of  boat,  etc. — It  is  unlawful 
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for  any  person  not  a  resident  of  this  state  to  take  or  catch 
oysters,  in  any  manner,  in  the  waters  within  the  jurisdiction 
of  this  state;  and  any  person  violating  the  provisions  of  this 
section  shall  forfeit  not  less  than  fifty  nor  more  than  one 
hundred  dollars,  to  be  recovered  in  the  mode  hereinafter  pre- 
•  scribed;  and  the  boat,  vessel,  or  craft  employed  in  such  unlaw- 
ful business,  with  her  tackle,  apparel,  furniture,  and  appurte- 
nances, shall  be  forfeited  to  the  state. 

(Dec.  11,  1882,  p.  12,5  1.)     State  v.  Harrub,  95  Ala.  176  (10  So.  752). 

7494.  (5573)  (4718)  Who  considered  nonresident;  burden 
of  proof. — No  person  shall  be  considered  a  resident  of  this 
state,  within  the  meaning  of  the  term  used  in  this  chapter, 
who  does  not  at  the  time  reside  in,  and  who  shall  not  have 
resided  in  this  state  for  twelve  months  next  preceding  the 
time  when  any  offense  with  which  he  is  charged  may  have 
been  committed;  and,  in  all  questions  arising  as  to  residence 
under  this  chapter,  the  onus  probandi  shall  rest  on  the  de- 
fendant. 

(Dec.  11, 1882,  p.  12,  §  2.) 

Ameodea.  7495.  (5574)  (4719)  (1609,  1611)  (1301,  1303)  (1121, 1123) 
msX  Taking  oysters  with  certain  instruments  prohibited;  presump- 
»o,  *  i .  tive  evidence  of  guilt. — It  is  not  lawful  to  take  or  catch  oysters 
in  any  of  the  waters  of  this  state  with  or  by  a  scoop,  drag,  or 
dredge,  or  by  the  use  of  any  other  instrument  than  the  double 
rake  or  oyster  tongs,  operated  by  hand  by  the  use  of  either 
handles  or  ropes,  operated  by  hand  power.  All  persons  vio- 
lating the  provisions  of  this  section  shall  forfeit  fifty  dollars, 
to  be  recovered  in  the  mode  hereinafter  prescribed,  and  also 
forfeit  to  the  state  the  boat  or  vessel  employed  in  such  unlaw- 
ful business,  her  tackle,  apparel,  and  furniture;  and  the  finding 
on  board  the  boat  or  vessel  of  rake,  scoop,  or  other  instrument 
forbidden  by  this  section  is  presumptive  evidence  of  guilt. 

(Feb.  13, 1867,  p.  428.) 

7496.  (5575)  (4720)  (1610)  (1302)  (1122)  Proceedings  for 
violation  of  this  chapter. — The  sheriff s  of  the  several  counties 
bordering  on  the  waters  of  this  state  are  specially  charged 
with  the  execution  of  this  law;  and  it  is  their  duty,  if  they 
know,  or  are  credibly  informed  of  the  violation  of  the  provi- 
sions of  this  chapter,  to  take  with  them  such  power  as  may 
be  necessary,  and  to  seize  the  boat,  vessel,  or  craft,  her  tackle, 
apparel,  furniture,  and  appurtenances,  and  arrest  all  persons 
on  board  the  same  so  unlawfully  engaged,  and  carry  them 
before  a  justice  of  the  peace  of  his  county. 

(Dec.  11, 1882,  p.  12,*  3.) 
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7497.  (5576)  (4721)  (1616)  (1308)  (1128)  When  sheriff 
may  summon  posse  comitatus;  same  penalty  as  for  resisting 
process. — If  resistance  be  apprehended  by  the  sheriff  in  the 
execution  of  this  law,  he  may  summon  to  his  aid  the. posse 
comitatus  of  his  county,  armed  and  equipped  as  the  occasion 
may  require;  and  may  press  into  his  service  any  steamboat 
or  other  vessel,  not  actually  engaged  in  carrying  the  public 
mail,  at  the  risk  and  expense  of  the  state;  and  if  resistance  is 
made  by  the  boatmen  of  the  boat  or  vessel  attempted  to  be 
seized,  such  resistance  is  punishable  in  the  same  manner  as 
is  now  provided  by  law  for  resistance  to  process. 

7498.  (5577)  (4722)  (1611)  (1303)  (1123)  Justice  to  try 
cause  and  summon  witness. — Upon  information  given  to  the 
justice  of  the  peace  of  the  violation  of  the  first  or  third  section 
of  this  chapter,  he  may  take  jurisdiction  of  the  complaint,  and 
cause  such  witnesses  to  be  summoned  as  the  accused  or  sheriff 
may  require. 

7499.  (5578)  (4723)  (1612)  (1304)  (1124)  Justice  to  impose 
fine  and  to  condemn  boat,  vessel,  etc. — If  upon  the  hearing 
the  offense  is  established,  the  justice  must  fine  each  of  the 
offenders  as  is  provided  for  in  the  section  of  this  chapter  which 
is  violated,  and,  if  the  fine  is  not  paid,  must  commit  him  or 
them  to  jail ;  and  must  also  condemn  the  boat,  vessel,  or  craft, 
together  with  her  tackle,  apparel,  furniture,  and  appurte- 
nances, forfeited  to  the  state,  and  direct  that  it  be  sold;  and 
adjudge  the  cost  of  the  proceeding  before  him  to  be  paid  by 
the  accused.  If  he  is  not  satisfied  from  the  proof  that  the 
accusation  is  established,  he  must  discharge  the  accused  and 
release  the  boat,  vessel,  or  craft,  and  other  property  seized. 

7500.  (5579)  (4724)  (1613)  (1305)  (1125)  Proceedings  con- 
ducted  in  name  of  state;  appeal. — The  proceedings  before  the 
justice  must  be  carried  on  in  the  name  of  the  State  of  Alabama, 
and  the  parties  condemned,  or  either  of  them,  may  appeal  from 
the  sentence  of  condemnation  and  fine  at  any  time  within  ten 
days  from  the  rendition  thereof  to  the  circuit  court  of  the 
county  in  which  the  proceeding  is  had,  or,  if  within  the  county 
of  Mobile,  to  the  city  court  of  Mobile,  where  the  cause  must 
be  tried  de  novo  and  prosecuted  by  the  solicitor;  and  if  the 
judgment  is  affirmed,  costs  must  be  adjudged  on  behalf  of  the 
state,  and  the  solicitor  be  allowed  a  tax  fee  of  fifty  dollars. 

7501.  (5580)  (4725)  (1614)  (1306)  (1126)  When  sale  of 
boat  stayed  on  appeal;  judgment  if  case  is  affirmed. — 
The  sale  of  the  boat  or  vessel  is  not  stayed  by  an  appeal  unless 
the  appellant  enters  into  a  bond,  in  a  penalty  of  twice  the 
value  of  the  boat  or  vessel,  her  tackle,  etc.,  the  value  to  be 
determined  by  the  justice,  with  sufficient  surety,  payable  to 
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the  State  of  Alabama,  with  condition  to  prosecute  the  appeal 
to  effect.  The  bond  must  be  returned,  with  the  other  papers 
in  the  cause,  to  the  appellate  court;  and,  if  the  judgment  of 
the  justice  is  affirmed,  judgment  shall  be  rendered  against 
all  the  obligors  therein  for  the  amount  of  the  fines  not  paid, 
and  for  the  value  of  the  boat,  her  tackle,  etc.,  to  be  ascertained 
by  proof,  as  well  as  the  costs  of  the  appellate  court. 

7502.  (5581)  (4726)  (1615)  (1307)  (1127)  Sale  made  as 
under  execution;  proceeds,  how  disposed  of. — If  the  judgment 
is  not  stayed  by  the  execution  of  bond  as  aforesaid,  the  sheriff 
must,  after  the  expiration  of  ten  days,  advertise  and  sell  the 
boat  or  vessel,  her  tackle,  etc.,  in  the  same  manner  as  the  sales 
under  execution;  and,  after  deducting  all  necessary  expenses 
of  the  seizure  and  costs  of  sale,  of  which  he  shall  render  an 
account  on  oath,  pay  the  residue  to  the  county  treasurer  of 
the  county  in  which  the  seizure  is  made,  who  may  allow  him 
ten  per  cent  thereon  for  his  trouble.  The  money  thus  received 
by  the  treasurer  must  be  held  for  the  same  purposes  as  that 
arising  from  fines  and  forfeitures. 

(Dec.  11, 1882,  p.  12,  9  6.) 

7503.  (5582)  (4162)  (4438)  (3752)  (205)  Catching  oysters 
otherwise  than  with  tongs. — Any  person  who  takes  or  catches 
oysters  by  using  any  other  implement  or  instrument  than  the 
oyster  tongs  heretofore  generally  used  for  that  purpose,  is 
guilty  of  a  misdemeanor. 

(Feb.  13, 1867,  p.  428.) 

7504.  (5583)  (4163)  (4439)  Violating  oyster  regnlations.- 
Any  person  who  violates  any  of  the  provisions  of  chapter  35 
(84)  of  this  Code  must,  on  conviction,  be  fined  not  less  than 
fifty  nor  more  than  one  hundred  dollars;  and  for  each  subse- 
quent offense,  not  less  than  two  hundred  nor  more  than  five 
hundred  dollars,  and  may  also  be  imprisoned  in  the  county 
jail  for  thirty  days. 

(Dec.  10, 1892,  p.  27,  §  22;  Feb.  28, 1872,  p.  53,5  2.)  State  v.  Harnib,  95 
Ala.  176  (10  So.  752). 

7505.  (5584)  (4164)  Taking  and  catching  oysters  by  non- 
residents.— Any  person,  not  being  a  resident  of  this  state,  who 
takes  or  catches  oysters  in  any  manner  in  the  waters  within 
the  jurisdiction  of  this  state,  is  guilty  of  a  misdemeanor. 

(Dec.  11, 1882,  p.  12.)     State  v.  Harrub,  95  Ala.  176  (10  So.  752). 

7506.  (5585)  (4165)  (4441)  (1308)  (1128)  Resistance  of 
sheriff  arresting  any  person  or  seizing  boat  violating  oyster 
regulations. — Any  person  who  willfully  opposes  or  resists  the 
sheriff,  or  person  aiding  the  sheriff,  in  the  performance  of 
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his  duty,  under  proceedings  to  enforce  the  law  for  the  preser- 
vation of  oysters,  in  arresting,  or  attempting  to  arrest,  any 
person  engaged  in  the  unlawful  taking  of  oysters  in  any  of 
the  waters  of  this  state,  or  in  seizing,  or  attempting  to  seize, 
any  boat  or  vessel,  or  the  tackle  or  furniture  of  such  boat  or 
vessel,  used  in  such  unlawful  taking,  must,  on  conviction,  be 
fined  not  less  than  fifty  nor  more  than  one  thousand  dollars, 
and  may  also  be  imprisoned  in  the  county  jail,  or  sentenced 
to  hard  labor  for  the  county  for  not  more  than  six  months. 

7507.  (5571)  (4161)  Illegal  measurement  in  buying  and 
selling  oysters. — Any  person  buying  or  selling  oysters  in  the 
shell  by  measure  who  uses  any  other  than  the  box  measure 
of  the  shape  and  dimensions  required  by  law  must,  on  con- 
viction, be  fined  not  less  than  ten  nor  more  than  one  hundred 
dollars. 

(Dec.  10, 1892,  p.  27,  §  9.) 

7508.  Unlawful  taking  of  oysters  from  public  reef  .—Any  Mar.  5. 
person  who  takes,  buys,  receives,  or  has  in  possession  when  1901»p 
taken  by  another,  any  oyster  or  oyster  shell  from  any  public  Feb. »,' 
reef  of  this  state,  whether -single  or  in  cluster,  of  less  size  than  lfl01' p 
two  and  one-half  inches  in  length  in  one  shell,  such  length  to 

be  that  covered  by  the  shell  when  laid  on  a  practically  level 
surface,  except  when  the  same  may  be  taken  by  resident 
catchers  or  private  owners  for  the  purpose  of  planting,  in 
which  case  the  burden  of  proof  showing  such  intent  and  pur- 
pose shall  be  upon  the  person  so  taking  or  receiving  such 
oysters,  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction, 
shall  be  punished  by  a  fine  of  twenty-five  dollars. 

7509.  Unlawful  taking  of  oysters  from  private  reef.— Any  M«.6, 

person  or  persons  who  take,  buy,  receive,  or  have  in  possession  1901»  * 
when  taken  by  another,  any  oyster  or  oyster  shell  from  any  Feb  9/ 
private  reef  of  this  state,  whether  single  or  in  cluster,  of  less  }JJl;  ■  * 
size  than  two  and  one-half  inches  in  length  in  the  shell,  such 
length  to  be  covered  by  the  shell  when  laid  on  a  practically 
level  surface,  shall  be  guilty  of  a  misdemeanor  and,  on  convic- 
tion, shall  be  punished  by  a  fine  of  twenty-five  dollars. 
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PAEDONINO  BOAED  (Political  Code) 1593-1597 
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PARDONS,  COMMUTATIONS,  AND  REPRIEVES. 


CHAPTER  265. 

PARDONS,  COMMUTATIONS,  AND  REPRIEVES.     7510-751(1 


Section. 

7610.  Power  of  governor  to  pardon; 

entry  and  attestation  of 
pardons. 

7611.  Notice  of  application  for  par- 

don; copy  and  proof  of  no- 
tice most  accompany  appli- 
cation. 

7512.  Commutation  when  punish- 
ment by  death  imposed. 

7518.  Commuted  sentence  certified 
to  clerk  of  court  and  re- 
corded and  enforced. 


Section. 

7514.  Deduction  from  term  of  pun- 

ishment for  good  conduct 

7515.  Governor    may    suspend    sen- 

tence and  parole  convict  o» 
good  behavior. 
7616.  Convict  failing  to  observe 
terms  of  parole  may  be  re- 
arrested and  required  to 
serve  out  sentence. 


7510.  (5453)  (4526)  (4994,  4995)  (4317,  4318)  (776,  777) 
Power  of  governor  to  pardon;  entry  and  attestation  of  par- 
dons.— In  all  cases,  except  treason  and  impeachment,  the  gov- 
ernor has  power,  after  conviction,  and  not  otherwise,  to  grant 
reprieves,  commutations,  paroles,  and  pardons,  and  to  remit 
fines  and  forfeitures  and  he  must  cause  to  be  entered,  in  a 
book  kept  for  that  purpose,  his  reasons  therefor,  and  must 
preserve  on  file  all  documents  on  which  he  acted;  and  it  is 
the  duty  of  the  secretary  of  state  to  attest  the  reprieve,  com- 
mutation, or  pardon,  when  granted. 

(Aikin's  Digest,  p.  201,  911;  Clay's  Digest,  p.  471,  $  9  1  and  2.)  Pardoninf 
power  includes  right  to  make  conditional  pardons. — Fuller  v.  State,  122  Ala. 
32  (26  So.  146).  The  governor  may  remit  the  entire  fine,  which  destroys 
validity  of  judgment,  except  as  to  the  costs. — Chisholm's  case,  42  Ala.  528. 
Release  of  imprisonment  alone  is  not  release  of  the  fine. — Richardson's  case, 
18  Ala.  109.  Legislature  cannot,  directly  or  indirectly,  remit  fines  and  for- 
feitures, or  grant  pardons,  except  for  treason  or  impeachment. — Haley  v. 
Clark,  26  Ala.  439.  Delivery  and  acceptance  necessary  to  complete  pardon; 
what  operates  as  delivery  and  acceptance;  when  acceptance  presumed.— Ex 
parte  Powell,  73  Ala.  517. 

7511.  (5454)  (4527)  (4993)  Notice  of  application  for  par- 
don;  copy  and  proof  of  notice  must  accompany  application.— 

In  all  cases  in  which  any  application  is  made  to  the  governor 
to  pardon  any  person  convicted  of  crime,  or  to  remit  any  fine 
or  forfeiture,  the  person  making  such  application  must  first 
give  two  weeks'  notice,  by  publication  to  that  effect  in  a 
weekly  newspaper,  if  any  weekly  newspaper  is  published  in 
the  county  in  which  the  offender  was  convicted,  or  in  which 
one  or  more  of  the  persons  reside  for  whose  benefit  the  remis- 
sion of  such  fine,  or  forfeiture,  or  pardon  is  sought;  and  if 
there  is  no  weekly  newspaper  published  in  such  county,  then 
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by  notice  in  writing,  posted  at  the  courthouse  door  of  such 
county,  and  at  three  other  public  places  in  the  county;  and  in 
every  instance  where  any  such  application  is  made  to  the 
governor,  a  copy  of  the  notice  and  proof  of  the  fact  that  such 
publication  has  been  made  must  accompany  the  application. 

(Mar.  7, 1876,  p.  164.) 

7512.  (5455)   (4528)    (4997)    (4320)    (769)    Commutation  (r,.o 
when  punishment  by  death  imposed. — When  punishment  of 
death  is  imposed,  he  may  commute  such  punishment  by  sub- 
stituting for  it  imprisonment  in  the  penitentiary,  or  sentence 

to  hard  labor  for  the  county  for  not  less  than  two  years. 

(Clay 's  Digest,  p.  445,  5  41.) 

7513.  (5458)  (4531)  (5000)  (4323)  (772)    Commuted  sen-  (^ 
tence  certified  to  clerk  of  court  and  recorded  and  enforced. — 
When  any  sentence  is  commuted  the  governor  must  cause  a 
statement  of  such  commutation  to  be  certified  to  the  clerk  of 

the  court  in  which  the  conviction  was  had,  who  must  enter 
the  same  of  record  at  the  next  ensuing  term,  under  the  direction 
of  the  presiding  judge;  and  such  commuted  sentence  must  be 
executed  as  if  it  had  been  rendered  by  said  court. 

(Clay's  Digest,  p.  446,  §41). 

7514.  (5460)  (4533)  (5002)  (4325)  (774)  Deduction  from 
term  of  punishment  for  good  conduct.— Whenever  the  inspec- 
tors of  convicts  shall  report  to  the  governor  that  the  conduct 
of  any  convict  in  the  penitentiary,  or  at  hard  labor  for  the 
county,  has  been  good  during  any  year  or  years  of  his  im- 
prisonment, the  governor  may,  in  his  discretion,  order  a  por- 
tion of  the  sentence  of  such  convict  to  be  deducted  for  each 
year  of  good  conduct  as  follows:  From  each  of  the  first  two 
years,  two  months;  from  each  of  the  next  two  years,  three 
months;  from  each  of  the  next  two  years,  four  months;  from 
each  of  the  next  two  years,  five  months,  and  from  each  remain- 
ing year  after  eight  years,  six  months.  When  the  sentence  is 
for  less  than  two  years,  and  not  less  than  six  months,  such 
good  behavior  entitles  the  convict  to  a  pro  rata  deduction  of 
the  time  allowed  for  the  first  two  years;  but  no  deductions 
shall  be  granted  in  any  case  where  the  sentence  is  for  less  than 
six  months.  But  the  provisions  of  this  section  do  not  apply 
to  any  convict  who,  after  having  served  a  sentence,  or  a  por- 
tion of  a  sentence,  either  in  the  penitentiary  or  at  hard  labor 
for  the  county,  has  been  convicted  of  a  felony,  or  of  a  mis- 
demeanor involving  moral  turpitude;  nor  to  any  convict  who 
escapes  or  attempts  to  escape. 

(Clay's  Digest,  p.  472,  §  4;  Feb.  12, 1891,  p.  587;  Feb.  18, 1895,  p.  849,5  87; 
Feb.  23, 1883,  p.  147;  Feb.  13, 1879,  p.  47,5  4.) 
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7515.  (5461)  Governor  may  suspend  sentence  and  parole 
convict  on  good  behavior. — The  governor  may,  whenever  he 
thinks  best,  authorize  and  direct  the  discharge  of  any  convict 
from  custody  and  suspend  the  sentence  of  such  convict  without 
granting  a  pardon,  and  prescribe  the  terms  upon  which  a 
convict  so  paroled  shall  have  his  sentence  suspended. 

(Feb.  13, 1897,  p.  867,  §  1.)  This  statute  is  not  unconstitutional  in  that  it 
is  an  attempt  to  authorize  unlawful  seizure  of  a  person  without  probable  cause 
or  affirmation  supported  by  oath.— Fuller  v.  State,  122  Ala.  32  (26  So.  146). 

(r.cc)  7516.  (5462)  Convict  failing  to  observe  terms  of  parole  may 
be  rearrested  and  required  to  serve  out  sentence. — Upon  the 
failnre  of  any  convict  to  observe  the  conditions  of  his  parole, 
to  be  determined  by  the  governor,  the  governor  shall  have 
authority  to  direct  the  rearrest  and  return  of  such  convict  to 
custody,  and  thereupon  said  convict  shall  be  required  to  carry 
out  the  sentence  of  the  court  as  though  no  parole  had  been 
granted  him,  and  the  governor  shall  enter  upon  the  record 
kept  under  section  7510  (5453)  and  the  order  commanding 
the  rearrest. 

(Feb.  13,  1897,  p.  867,  §  2.)  The  statute  does  not  deny  prisoner  right  to  be 
confronted  by  accuser  or  to  be  heard  by  himself  or  deny  right  of  jury  trial  or 
to  suspend  habeas  corpus. — Fuller  v.  State,  122  Ala.  32  (26  So.  146). 
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CHAPTER  266. 

PAWNBROKERS.     7517. 

7517.  (5548)  Pawnbroker  failing  to  keep  public  record,  etc. 
—Any  person  engaged  in  the  business  of  pawnbroking,  who 
fails  to  comply  with  any  of  the  provisions  of  chapter  123  (88) 
of  this  Code,  must,  on  conviction,  be  fined  not  less  than  ten 
dollars  and  not  more  than  one  hundred  dollars. 

(Feb.  21, 1893,  p.  1115,  8  3.) 

CROSS   REFERENCES. 


PAWNBROKERS  AND  PAWNS  (Civil  Code) 5290-5295 

(Criminal  Code)  7517 


CHAPTER  267. 


PEACE  PROCEEDINGS   AND   PROCEEDINGS   TO   PRESERVE   ORDER. 

7518-7540. 

ARTICLE  1.    Conservators  of  the  Peace  and  Magistrates.    7518-7519. 
ARTICLE  2.    Proceedings  Before  Magistrates  to  Keep  the  Peace.    7520- 
7540. 


ARTICLE    1. 


Conservators  of  the  Peace  and  Magistrates.    7518-7519. 


Section. 
7518.  Sheriff    chief    conservator    of 
peace;   duty,  and   how  exe- 
cuted. 


Section. 
7519.  Who  are  magistrates;  author- 
ity   to    bind    over    to    keep 
the  peace. 


7518.  (5160)  (4679)  (4025)  (3956)  (407)  Sheriff  chief  con- 
servator  of  peace;  duty,  and  how  executed — The  sheriff  is  the 
principal  conservator  of  the  peace  in  his  county,  and  it  is  his 
duty  to  suppress  all  riots,  unlawful  assemblies,  and  affrays; 
in  the  execution  of  which  duty  he  may  summon  to  his  aid  as 
many  of  the  men  of  his  county  as  he  thinks  proper,  and  any 
military  company,  or  companies,  as  provided  in  article  1  of 
chapter  254  of  this  Code. 
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7519.  (5161)  (4680)  (4026)  (3957)  (408)  Who  are  magis- 
trates; authority  to  bind  over  to  keep  the  peace. — The  judges 
of  the  supreme  and  circuit  courts,  and  courts  of  like  jurisdic- 
tion, and  the  chancellors,  throughout  the  state;  the  judges  of 
the  city  courts,  the  judges  of  probate,  the  judges  of  the  county 
courts,  and  justices  of  the  peace,  in  their  respective  counties; 
and  the  mayor  or  chief  officer  of  any  incorporated  town  or 
city,  within  the  limits  of  their  respective  corporations,  are 
magistrates  within  the  meaning  of  this  chapter,  and  author- 
ized to  require  persons  to  give  security  to  keep  the  peace  in 
the  manner  provided  in  the  next  article. 

(Clay's  Digest,  p.  447,  §  16.)  Justice  of  the  peace  as  conservator  thereof. 
—Heard  v.  Harris,  68  Ala.  43.  Extent  of  jurisdiction  of  justice  of  the  peace 
as  committing  magistrate. — State  v.  Humphrey,  125  Ala.  110  (27  So.  969). 
Impeachment  proceedings  against  circuit  judge. — Ex  parte  Tally,  102  Ala.  25 
(15  So.  722).  Territorial  jurisdiction  of  justices  of  the  peace. — Ex  parte 
Davis,  95  Ala.  9  (11  So.  308).  As  to  notaries,  ex  officio  justices,  see  Matthews '■ 
case,  96  Ala.  62  (11  So.  203);  judge  of  county  court,  Ex  parte  Barker,  87 
Ala.  8  (6  So.  7). 


ARTICLE  2. 
Proceedings  Before  Magistrates  to  Keep  the  Peace.    7520-7540. 


Section. 

7520.  Complaint  before  magistrate; 

testimony    taken    and    sub- 
scribed by  party. 

7521.  Affidavit;  form  of. 

7522.  When    warrant    of    arrest    to 

issue;  contents. 

7623.  Warrant;  form  of. 

7624.  Executed  by  whom. 

7626.  Hearing;     discharge     of     de- 
fendant. 

7626.  Costs    on    plaintiff,    if    com- 

plaint unfounded. 

7627.  Security      to      keep      peace; 

when  required. 

7628.  Form  of  undertaking  to  keep 

the  peace. 

7629.  Defendant  discharged  on  giv- 

ing, and  committed  on  fail- 
ure to   give  bond;    commit- 
ment. 
7530.  Discharge  by  sheriff  on   giv- 
ing undertaking. 


Section. 

7531.  Costs  on  defendant  and  exe- 

cution. 

7532.  Appeal     to     circuit     or    city 

court. 

7533.  Form  of  undertaking  on  ap- 

peal. 

7634.  Undertaking    returned    to 

court;  failure  subjects  mag- 
istrate to  attachment  for 
contempt. 

7635.  Trial    on    appeal    de    novo; 

court  may  require  new 
bond;  costs  and  execution. 

7636.  Effect    of    undertaking    whea 

appeal  not   sustained. 

7637.  When    offense    threatened    ia 

presence  of  court  or  magis- 
trate. 

7538.  Courts   may    require    peace 

bonds  of  persons  convicted. 

7539.  Forfeiture    of    peace    bond; 

how  ascertained. 

7540.  Court  may  remit  penalty. 


7520.  (5162)  (4681)  (4027)  (3958)  (409)  Complaint  before 
magistrate;  testimony  taken  and  subscribed  by  party.— When 
ever  complaint  is  made  to  a  magistrate  that  any  person  has 
threatened,  or  is  about  to  commit  an  offense  on  the  person  or 
property  of  another,  he  must  examine  the  complainant,  and 
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any  witness  he  may  produce,  on  oath,  reduce  such  examina- 
tion to  writing,  and  cause  it  to  be  subscribed  by  the  party  so 
examined. 

(Clay's  Digest,  p.  446,  §  4.)  The  purpose  of  the  statute  is  to  prevent  the 
commission  of  the  offense  and  for  this  purpose  the  warrant  may  issue,  and  if 
there  is  just  reason  to  fear  the  commission,  defendant  must  be  required  to 
give  security  to  keep  the  peace. — Howard  v.  State,  121  Ala.  21  (25  So.  1000). 
Xoles 's  case,  24  Ala.  672. 

7521.  Affidavit;  form  of.— The  affidavit  may  be  after  the 
following  form : 

4  State  of  Alabama,  } 

County.    | 

Before  me, ,  a  justice  of  the  peace  (or  any  other 

magistrate,  setting  out  his  name  and  office)  in  and  for  said 
county  and  state,  personally  appeared  A.  B.,  who,  being  duly 
sworn,  deposes  and  says  that  C.  D.  has  threatened  to  assault 

and  beat  him  (or  is  about)  to (here  set  forth  the 

particular  offense  threatened  or  about  to  be  committed)  on 
the  person  or  property  of  affiant  (or  E.  F.,  a  third  person,  as 
the  case  may  be). 

(Signed)    A.  B. 

Sworn  to  and  subscribed  before  me,  this  day  of 

,  19—. 


Justice  of  the  peace  or  other  officer." 

7622.  (5163)  (4682)  (4028)  (3959)  (410)  When  warrant  of 
arrest  to  issue;  contents. — If,  on  such  examination,  it  appears 
that  there  is  reason  to  fear  the  commission  of  any  such  offense 
by  the  person  complained  of,  the  magistrate  must  issue  a  war- 
rant, directed  to  any  lawful  officer  of  the  state,  containing  the 
substance  of  the  complaint,  and  commanding  such  officer  forth- 
with to  arrest  the  person  complained  of,  and  bring  him  before 
him,  or  some  other  magistrate  having  jurisdiction  of  the 
matter. 

(Clay's  Digest,  p.  446,9  4.)  A  warrant  which  merely  describes  the  offense 
as  a  threatened  breach  of  the  peace  is  not  sufficient;  form  and  contents  of 
warrant  examined  and  held  not  sufficient. — Howard  v.  State,  121  Ala.  21  (25  So. 
1000).  Noles's  case,  24  Ala.  672;  Duckworth  v.  Johnston,  7  Ala.  578;  Crumpton 
v.  Newman,  12  Ala.  199. 

7523.   Warrant;  form  of. — The  warrant  may  be  after  the 
following  form: 
"State  of  Alabama,  } 

County.    ] 

To  any  lawful  officer  of  the  state: 

Complaint  on  oath  having  been  made  before  me  that  C.  D. 
had  threatened  to  assault  and  beat  A.  B.  (or  is  about)  to  (here 
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set  forth  particularly  the  offense  threatened  or  about  to  be 

committed)  on  the  person  (or  property)  of ,  you 

are  commanded  forthwith  to  arrest  said  C.  D.  and  bring  him 
before  me  (or  some  other  magistrate,  having  jurisdiction  of 
the  matter,  setting  forth  his  name  and  office). 
Dated  the day  of ,  19—. 


7524.  (5164)  (4683)  (4029)  (3960)  (411)  Executed  by  whom. 
—Such  warrant  may  be  executed  by  the  sheriff  or  other  officer 
acting  as  sheriff,  or  his  deputy,  or  by  any  constable  of  the 
county,  or  by  any  marshal  or  policeman  of  any  incorporated 
city  or  town  in  the  county. 

(r.c.o  7525.  (5165)  (4684)  (4030)  (3961)  (412)  Hearing;  dis- 
charge of  defendant. — When  the  person  complained  of  is 
brought  before  the  magistrate,  he  and  his  witnesses  must  be 
heard  in  his  defense;  and  if, 'on  hearing  the  witnesses  on  both 
sides,  it  appears  that  there  is  no  just  reason  to  fear  the  com- 
mission of  the  offense,  the  defendant  must  be  discharged.  If 
the  hearing  is  continued  the  justice  shall  require  the  defendant 
to  give  bail  for  his  appearance,  and  failing  to  furnish  the  bail 
the  defendant  must  be  committed  to  jail. 

(Clay's  Digest,  p.  446,  §  7.) 

7526.  (5167)  (4686)  (4032)  (3962)  (413)  Costs  on  plaintiff 
if  complaint  unfounded. — If  the  magistrate  regard  the  com- 
plaint as  unfounded,  or  frivolous,  he  may  order  the  complain- 
ant to  pay  the  costs  of  prosecution;  and,  upon  making  such 
order,  an  execution  may  issue  to  coerce  the  payment  thereof. 

(Clay's  Digest,  p.  446,5  4.) 

7527.  (5168)  (4687)  (4033)  (3963)  (414)  Security  to  keep 
peace;  when  required. — If,  however,  there  is  just  reason  to 
fear  the  commission  of  such  offense,  the  defendant  must  be 
required  to  give  security  to  keep  the  peace,  in  such  sum  as 
the  magistrate  may  direct,  towards  all  the  people  of  this  state, 
and  particularly  towards  the  person  against  whom,  or  whose 
property,  there  is  reason  to  fear  the  offense  may  be  committed, 
for  such  time  as  the  magistrate  may  direct,  not  more  than 
twelve  nor  less  than  six  months;  but  the  defendant  must  not 
be  required  to  appear  at  any  court  unless  he  has  actually 
committed  an  offense  cognizable  in  such  court. 

(Clay's  Digest,  p.  446,5  5.)  Statute  is  a  preventive  measure  which  the 
magistrate  sets  in  motion  to  restrain  the  defendant.  Commitment  to  jail 
is  predicated  upon  a  failure  or  refusal  to  give  the  security  required. — Howard 
v.  State,  121  Ala.  21  (25  So.  1000).     Goodwin  v.  Governor,  1  Stew.  &  Port.  465. 

7528.  (5169)  (4688)  (4034)  (3964)  (415)   Form  of  under- 
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taking  to  keep  the  peace. — The  undertaking  to  keep  the  peace 
may  be,  in  substance,  as  follows: 

"The  State  of  Alabama,  \  We  (here  insert  the  names  of  the 

County.        ]      defendant    and    his    sureties), 

agree  to  pay  to  the  State  of  Alabama  one  thousand  dollars 
(or  such  sum  as  the  magistrate  directs)  if  the  said  (here  insert 
the  name  of  the  defendant)  does  not  keep  the  peace  for  twelve 
months  (or  as  the  case  may  be)  from  this  undertaking,  to- 
wards all  the  citizens  of  this  state,  and  particularly  towards 
(here  insert  the  name  of  the  person  against  whom,  or  whose 
property,  there  is  reason  to  fear  the  commission  of  the  offense). 

Dated day  of ,  19—. 

(Signed)     A.  B. 
CD. 
E.F. 
Approved,  L.  M.,  justice  of  the  peace  (or  other  magistrate, 
as  the  case  may  be)." 

7529.  (5170)  (4689)  (4035)  (3965)  (416)  Defendant  dis- 
charged on  giving,  and  committed  on  failure  to  give  bond; 
commitment. — Upon  such  undertaking,  with  sufficient  sure- 
ties being  given,  the  defendant  must  be  discharged;  and  if 
not  given,  the  magistrate  must  commit  him  to  jail  until  he 
gives  the  same,  specifying  in  the  warrant  of  commitment  the 
cause  thereof,  the  time  he  is  required  to  keep  the  peace,  and 
towards  whom  particularly,  and  also  the  sum  in  which  security 
is  required. 

(day's  Digest,  p.  446,  §  6.) 

7530.  (5171)  (4690)  (4036)  (3966)  (417)  Discharge  by 
sheriff  on  giving  undertaking. — Any  person  committed  under 
the  provisions  of  the  preceding  section  may  be  discharged  by 
the  sheriff  of  the  county  in  which  he  is  detained,  upon  entering 
into  an  undertaking  to  keep  the  peace,  with  sufficient  sureties, 
in  the  sum  and  for  the  term  required  by  the  magistrate. 

(Clay's  Digest,  p.  446,  9  7.) 

7531.  (5172)  (4691)  (4037)  (3967)  (418)  Costs  on  defend- 
ant  and  execution. — In  all  cases  where  a  person  is  required 
to  keep  the  peace,  the  magistrate  may  order  the  costs  of  the 
prosecution,  or  any  part  thereof,  to  be  paid  by  such  person; 
and  an  execution  may  issue  for  the  collection  of  the  same. 

(Clay's  Digest,  p.  446, 9  10.) 

7532.  (5173)  (4692)  (4038)  (3968)  (419)  Appeal  to  circuit  <r.o.c.) 
or  city  court. — Any  person  required  to  keep  the  peace  under 

the  provisions  of  the  preceding  sections  of  this  article,  by  any 
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other  magistrate  than  a  judge  of  the  supreme  or  circuit  court, 
or  chancellor,  on  entering  into  an  undertaking,  with  sufficient 
sureties,  in  a  sum  equal  to  that  required  of  him  to  keep  the 
peace,  for  the  prosecution  of  his  appeal,  and  in  the  meantime 
to  keep  the  peace,  is  entitled  to  an  appeal  to  the  next  circuit 
or  city  court  or  court  of  like  jurisdiction  of  the  county;  and 
the  magistrate  from  whose  order  the  appeal  is  taken  may,  in 
such  case,  require  such  witnesses  as  he  thinks  necessary  to 
enter  into  an  undertaking,  in  the  sum  of  one  hundred  dollars 
each,  to  appear  at  such  court.  Any  person  committed  to  jail 
by  a  magistrate  for  failing  to  give  security  to  keep  the  peace 
may  appeal  to  the  circuit  or  city  court  or  court  of  like  juris- 
diction, if  in  session,  and  if  not  in  session,  to  its  next  term, 
and  may  thereupon  be  discharged  from  custody  on  giving  bond 
with  surety,  in  such  penalty  as  the  judge  of  any  court  of 
record  may  prescribe,  conditioned  for  his  appearance  at  such 
term  of  the  court,  and  to  keep  the  peace  towards  all  the  people 
of  the  state,  for  the  period  of  twelve  months,  unless  sooner 
discharged  by  law;  and  any  person  who  has  been  required 
to  give  bond  to  keep  the  peace,  and  has  given  such  bond,  may 
appeal,  in  like  manner,  upon  giving  security  for  the  costs  of 
such  appeal;  but  such  appeal  shall  not  supersede  the  obliga- 
tion of  such  peace  bond,  unless  the  court  which  tries  such 
appeal  shall  discharge  the  defendant. 

(Clay's  Digest,  p.  446,  §  $  8  and  11.)  Tomlin's  case,  19  Ala.  9;  Ex  parte 
Coburn,  38  Ala.  237. 

7533.  (5174)  (4693)  (4039)  (3969)  (420)  Form  of  under- 
taking  on  appeal. — The  undertaking  on  the  appeal,  under  the 
provisions  of  the  preceding  section,  may  be,  in  substance,  as 
follows: 

"The  State  of  Alabama,  \  An  order  having  been  made  by  A 

County.       ]     B.,  a  justice  of  the  peace  for  said 

county  (or  other  magistrate,  as  the  case  may  be),  requiring 
(here  insert  the  name  of  the  defendant)  to  keep  the  peace 
towards  all  the  people  of  this  state,  and  particularly  towards 
(here  insert  the  name  of  the  person  against  whom,  or  whose 
property,  there  is  reason  to  fear  the  offense  may  be  com- 
mitted), from  which  order  the  said  defendant  has  taken  an 
appeal  to  the  next  circuit  (or  city  court,  as  the  case  may  be) 
of  said  county;  now,  therefore,  we  (here  insert  the  names  of 
the  defendant  and  his  sureties),  agree  to  pay  the  State  of 
Alabama  (here  insert  the  amount  required  by  the  magistrate) 
dollars,  if  the  said  defendant  fail  to  prosecute  his  appeal  to 
effect,  and  in  the  meantime  to  keep  the  peace  towards  (here 
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insert  the  name  of  the  person  against  whom,  or  whose  prop- 
erty, there  is  reason  to  fear  the  offense  may  be  committed). 

Dated  this day  of ,  19 — . 

(Signed)  A.  B. 
CD. 
E.F. 

Approved,  L.  M.,  justice  of  the  peace  (or  other  magistrate, 
as  the  case  may  be)." 

7534.  (5175)  (4694)  (4040)  (3970)  (421)  Undertaking  re-  <r.c.a> 
turned  to  court;  failure  subjects  magistrate  to  attachment  for 
contempt. — Any  undertaking  given  under  any  provision  of 
this  article  must  be  returned  by  the  magistrate  taking  the 
same  to  the  clerk  of  the  court  to  which  the  appeal  is  taken 
of  the  proper  county,  within  ten  days  after  taking  it;  and 
failing  so  to  do,  he  may  be  attached  for  contempt. 

7635.  (5176)  (4695)  (4041)  (3971)  (422)  Trial  on  appeal  de 
novo;  court  may  require  new  bond;  costs  and  execution. — 
The  court  to  which  an  appeal,  under  the  provisions  of  this 
article,  is  prosecuted,  must  examine  the  case  anew,  and  may 
confirm  the  order  of  the  magistrate,  or  discharge  the  appellant; 
or  require  him  to  enter  into  a  new  undertaking,  with  sufficient 
sureties,  to  keep  the  peace,  in  such  sum  and  for  such  term  as 
the  court  thinks  proper  and  may  make  such  order  in  relation 
to  the  costs  of  the  prosecution  as  seems  just,  which  order  may 
be  enforced  by  execution.    * 

(Clay's  Digest,  p.  447,5  12.) 

7536.  (5177)  (4696)  (4042)  (3972)  (423)  Effect  of  under- 
taking  when  appeal  not  sustained. — If  the  appellant  fails  to 
sustain  his  appeal,  his  undertaking  remains  in  full  force  and 
effect  as  to  any  breach  thereof,  and  also  stands  as  security  for 
any  co^ts  which  are  ordered  by  the  court  to  be  paid  by  the 
appellant;  and  execution  may  issue  therefor  against  all  parties 
to  the  same. 

(Clay's  Digest,  p.  447,  §  13.) 

7537.  (5178)  (4697)  (4043)  (3973)  (424)  When  offense 
threatened  in  presence  of  court  or  magistrate.— Any  person, 
who,  in  the  presence  of  a  court  or  magistrate,  commits  or 
threatens  to  commit  an  offense  against  the  person  or  property 
of  another,  or  contends  with  another  with  angry  words,  may 
be  ordered,  without  process,  to  enter  into  an  undertaking  to 
keep  the  peace  for  a  term  not  exceeding  twelve  months,  and, 
in  case  of  refusal,  be  committed  as  in  other  cases. 

(Clay's  Digest,  p.  447,  ft  14.) 


828 


PEACE  PROCEEDINGS— PERJURY. 


<r.c.c.)  7538.  (5179)  (4698)  (4044)  (3974)  (425)  Courts  may 
require  peace  bonds  of  persons  convicted.— Any  court  of  record 
may,  on  the  conviction  of  any  person  for  an  offense  against  the 
person  or  property  of  another,  when  necessary  for  the  public 
good,  require  the  defendant  to  enter  into  an  undertaking,  with 
sureties,  to  keep  the  peace  for  not  exceeding  twelve  months, 
and,  on  his  failure,  may  commit  him. 

7539.  (5180)  (4699)  (4045)  (3979)  (426)  Forfeiture  of 
peace  bond;  how  ascertained. — An  undertaking  to  keep  the 
peace  is  forfeited  by  the  commission  by  the  defendant  of  any 
offense  upon  the  person  or  property  of  another;  which  may  be 
ascertained  by  a  jury,  without  the  conviction  of  the  defendant 
therefor,  in  the  circuit  or  city  court,  on  ten  days'  notice  to  the 
parties  against  whom  the  forfeiture  is  sought. 

7540.  (5181)  (4700)  (4046)  (3976)  (427)  Court  may  remit 
penalty. — The  court,  on  a  forfeiture  of  an  undertaking  to  keep 
the  peace,  may  remit  any  portion  of  the  amount  specified 
therein,  according  to  the  circumstances  of  the  case. 

(Clay's  Digest,  p.  447,  8  15.) 


CROSS    REFERENCES. 


PEACE  PBOCEEDINGS  (Criminal  Code) 7518-7540 

PEACHES;  DRIED  (Political  Code) 3439 

PEAS  (Political  Code) 2439 

PBDDLEE8  (Political  Code) 2361 

PENAL  LAWS  (Criminal  Code) 7805,  7806 

PENITENTIARY  (Criminal  Code) 647»-6572 

PENSIONS  FOB   SOLDIERS  AND  SAILORS  (Political  Code) ....  1995-2055 


CHAPTER  268. 

PERJURY.     7541-7548. 


Section. 
7641.  Perjury    and    subornation    of 

perjury  on  trial  for  felony. 
7542.  Indictment     for     perjury     or 

subornation. 

7643.  Perjury    and    subornation    in 

other  cases. 

7644.  Perjury  of  electors. 


Section. 
7646.  False  oath  by  taxpayer. 

7646.  Perjury    by    officer    of  state 

troops  in  making  false  oatk 
claiming  allowance. 

7647.  Elections,  perjury  as  to. 

7648.  Perjury  before  state  tax  com- 

mission. 


7541.  (5198)  (3906)  (4112,  4114)  (3557,  3559)  (17, 19)  Per- 
jury and  subornation  of  perjury  on  trial  for  felony.— Any 
person,  who  willfully  and  corruptly  swears  or  affirms  falsely. 
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or  corruptly  procures  another  to  so  swear  or  affirm,  in  regard 
to  any  material  matter  or  thing  on  the  trial  of  any  person 
under  an  indictment  for  felony,  must,  on  conviction,  be  im- 
prisoned in  the  penitentiary  for  not  less  than  three,  nor  more 
than  twenty  years.     (Form  81  [67].) 

Once  punishable  by  thirty-nine  lashes  on  bare  back  or  standing  in  the 
pillory  two  hours  is  incompetent  as  witness. — Toulmin's  Digest,  p.  211,5  30. 
(Aikin's  Digest,  p.  105,  8  28;  Clay's  Digest,  p.  427,  §  §  1,  2.) 

7542.  (5199)  (3908)  (4813)  (4139)  (589)  Indictment  for 
perjury  or  subornation. — In  an  indictment  for  perjury,  or 
subornation  of  perjury,  it  is  not  necessary  to  set  forth  the 
pleadings,  record,  or  proceedings,  with  which  the  false  oath 
is  connected,  or  the  commission  or  authority  of  the  court  or 
person  before  whom  the  perjury  was  committed;  it  is  sufficient 
to  state  the  substance  of  the  proceedings,  the  name  of  the  court 
or  officer  before  whom  the  oath  was  taken,  and  that  such  court 
or  officer  had  authority  to  administer  it,  with  the  necessary 
allegations  of  the  falsity  of  the  matter  on  which  the  perjury  is 
assigned.     (Forms  81,  82  [67,  68].) 

7543.  (5200)  (3907)  (4113,  4114)  (3558,  3559)  (18,  19) 
Perjury  and  subornation  in  other  cases. — Any  person,  who 
willfully  and  corruptly  swears  or  affirms  falsely,  or  corruptly 
procures  another  to  so  swear  or  affirm,  in  regard  to  any  mate- 
rial' matter  or  thing,  upon  any  oath  or  affirmation  authorized 
by  law,  except  on  the  trial  of  any  person  under  an  indictment 
for  a  felony,  must,  on  conviction,  be  imprisoned  in  the  peniten- 
tiary for  not  less  than  two  nor  more  than  five  years.  (Form 
82  [68].) 

(Clay's  Digest,  p.  427,  S  3.)  A  definition  of  perjury  given  in  Hood's  case, 
44  Ala.  81.  Oath  must  be  willfully  and  corruptly  false. — lb.;  Green's  case, 
41  Ala.  419.  Effect  of  taking  oath  pursuant  to  advice  of  counsel. — Hood's  case, 
44  Ala.  81;  Barnett's  case,  89  Ala.  165  (7  So.  414).  False  oath  or  affidavit 
to  surperfluous  or  immaterial  matter  not  perjury. — Gibson's  case,  44  Ala.  17; 
Hood's  case,  lb.  81;  McMurry's  case,  6  Ala.  324;  Bank's  case,  78  Ala.  14. 
Need  not  be  immediately  material;  sufficient  if  it  adds  weight  to,  and  has 
direct  connection  with  facts  that  are  material. — Williams's  case,  68  Ala.  551; 
Jacobs  Js  case,  61  Ala.  448.  False  oath  to  affidavit  in  detinue  is  perjury. — 
Jacobs 's  case,  61  Ala.  448.  In  affidavit  for  attachment. — Hood's  case,  44 
Ala.  81.  On  application  for  habeas  corpus. — Gibson's  case,  44  Ala.  17.  Evi- 
dence of  officer's  authority  to  administer  oath. — Moore's  case,  52  Ala.  424. 
Proceedings  wherein  the  perjury  was  committed;  what  material  variance. — 
Brown's  case,  47  Ala.  47;  Jacobs 's  case,  61  Ala.  448.  Proof  of  substance  of 
matter  falsely  sworn  to,  sufficient. — Taylor's  case,  48  Ala.  157.  Also  of  assign- 
ment of  perjury. — Williams's  case,  68  Ala.  551.  Materiality  of  matter  sworn 
to  must  appear. — lb.;  Floyd's  case,  30  Ala.  511.  Falsity  of  statement  proved 
by  two  witnesses,  or  one  witness  and  strong  corroborating  circumstances. — 
Williams's  case,  68  Ala.  551;  Peterson's  case,  74  Ala.  34.  Necessity  and  ad- 
missibility in  evidence  of  original  papers,  record,  indictment,  etc. — McMur- 
ry's case,  6  Ala.  324;  Williams's  case,  68  Ala.  551.  When  there  are  several 
assignments  of  perjury,  proof  of  any  one  will  support  conviction. — Smith's 
ease,  103  Ala.  57  (15  So.  866).  Perjury  may  be  predicated  on  oath  adminis- 
tered by  commissioner  to  take  depositions  who  was  appointed  by  a  de  facto 
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deputy-register. — Merlette's  case,  100  Ala.  42  (14  So.  562).  Perjury  cannot  be 
founded  on  oath  administered  by  a  de  facto  deputy  clerk. — Walker's  ease,  107 
Ala.  5  (18  So.  393).  If  the  oath  be  administered  by  the  de  facto  deputy 
in  the  presence  and  with  the  consent  of  the  dulty  authorized  officer,  it  is  the 
act  of  the  officer  himself. — lb.  Indictment  charging  perjury  in  falsely  making 
affidavit  for  new  trial  in  case  of  "  G.  vs.  T>."  is  not  supported  by  proof  that  it 
was  in  case  of  "G.  et  al.  vs.  D."— Walker's  case,  96  Ala.  53  (11  So.  401).  In- 
dictment alleging  false  swearing,  "being  duly  sworn  by  the  clerk  of  said 
county,"  is  not  supported  by  proof  that  it  was  by  clerk  of  city  court.— Me- 
Clerkin'8  case,  105  Ala.  107  (17  So.  123).  A  defendant  charged  with  perjury 
in  falsely  swearing  that  his  signature  to  a  document  was  falsely  obtained, 
cannot  defend  by  proving  that  he  made  no  such  signature. — Barnett's  case, 
89  Ala.  165  (7  So.  414).  Perjury  cannot  be  perdleated  on  void  judicial  pro- 
ceeding, or  on  void  affidavit. — Collins 's  case,  78  Ala.  433.  Perjury  may  be 
predicated  on  preliminary  proceedings  before  justice  of  peace  which  are 
founded  on  coroner's  inquest. — Boyn ton's  case,  77  Ala.  29.  An  offer  to  bribe 
was  not  a  felony  at  common  law,  but  is  so  by  statute. — Rivers  v.  State,  97  Ala. 
72  (12  So.  434). 

(r.o.o  7644.  (5201)  (3909)  (4287,4288)  Perjury  of  electors.— Any 
person,  who  willfully,  corruptly,  and  falsely  takes  the  regis- 
tration oath  required  by  law  of  electors,  or  willfully,  corruptly, 
and  falsely  takes  any  oath  required  by  law  at  any  election,  gen- 
eral or  special,  or  state,  county,  or  municipal  or  primary  elec- 
tion, is  guilty  of  perjury,  and  must,  on  conviction,  be  impris- 
oned in  the  penitentiary  not  less  than  one  nor  more  than  five 
years. 

(Mar.  6, 1875, p.  239.)     Moore's  case,  52  Ala.  424. 

7645.  (5202)  (3911)  False  oath  by  taxpayer.— Any  person, 
who,  having  taken  the  oath  required  by  law  to  be  administered 
to  him  by  the  tax  assessor  or  his  deputy,  before  proceeding  to 
list  property  and  other  subjects  for  taxation,  willfully  and 
corruptly  answers  falsely  any  lawful  question  which  such 
assessor  or  his  deputy  may  put  to  him  touching  the  return  of 
property  and  other  subjects  of  taxation,  or  willfully  and  cor- 
ruptly makes  a  false  return  of  the  property  and  other  sub- 
jects of  taxation  required  by  law  to  be  by  him  returned  for 
taxation,  is  guilty  of  perjury,  and  must,  on  conviction,  be  im- 
prisoned in  the  penitentiary  for  not  less  than  two  nor  more 
than  five  years. 

(Fob.  17, 1885,  p.  23,  g  5.) 

7546.  (5203)  (3912)  Perjury  by  officer  of  state  troops  in 
making  false  oath  claiming  allowance. — Any  commanding 
officer  of  any  military  company  forming  a  part  of  the  Alabama 
state  troops,  who  willfully  and  corruptly  makes  any  false  oath 
touching  any  matter  required  by  law  to  be  contained  in  any 
statement  made  by  him  for  the  purpose  of  obtaining  for  such 
company  any  allowance  provided  by  law,  is  guilty  of  perjury, 
and,  on  conviction,  must  be  imprisoned  in  the  penitentiary  for 
not  less  than  two  nor  more  than  five  years. 

(Mar.  1, 1881,  p.  116,  f  37;  Feb.  23, 1883,  p.  148.) 
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7647.  Elections,  perjury  as  to. — Any  person  who  shall  falsely  m«.  s, 
and  corruptly  make  any  sworn  statement,  oath,  or  affidavit  as  I^p„ 
to  any  matters  or  facts  required  or  authorized  to  be  made 
under  the  election  laws,  general,  primary,  special,  or  local,  of 

this  state,  shall  be  guilty  of  perjury,  and  upon  conviction,  shall 
be  sentenced  to  the  penitentiary  for  not  less  than  one  nor  more 
than  five  years. 

7648.  Perjury  before  state  tax  commission. — Any  witness  ^7 
who  shall  testify  falsely  as  to  any  material  fact  about  which  m,'%9. 
he  is  interrogated  by  the  state  tax  commission,  or  in  any  inves- 
tigation of  proceeding  held  before  the  state  tax  commission, 
shall  be  guilty  of  perjury  and  must,  on  conviction,  be  impris- 
oned in  the  penitentiary  for  not  less  than  two  years  nor  more 
than  five  years. 

CROSS   REFERENCES. 

PERJURY  (Criminal  Code   7541-7548 

PERPETUATING  TESTIMONY  (Civil  Code) 4062-4070 

PBBPETUITY  (Civil  Code) 3410  et  seq. 

PEB80NAL  PBOPEBTY  (Civil  Code) 377&-S792,  3378  et  seq. 

PBB80N  OP  OOLOB  (Political  Code)  2 

PEBSON  OF  UNSOUND  BOND  (Giving  or  Selling  Liquor  to)   (Crim- 
inal Code)    7355 


CHAPTER  269, 


PHARMACISTS.     7540-7563. 


Sfecnoir. 
7549.  Practicing  pharmacy  contrary 
to  law;  penalty. 

7560.  Pharmacy,  practicing  in  city 

or  town  of  more  than  nine 
hundred  inhabitants  con- 
trary to  law;  penalty. 

7561.  Fraudulently   adulterating 

drugs,  penalty  for. 

7562.  Poisons,    sale    or    disposition 

regulated;  penalty  for  vio- 
lating. 

7563.  Cocaine,    eucaine,    and    mor- 

phine, sale  and  disposition 
of  regulated;  penalty. 

7554.  Methyl  alcohol  or  wood  spir- 
its, sale  of;  penalty  for. 

7556.  Penalty  for  violating  provis- 
ions of  chapter. 


Section. 

7666.  Sales   upon    prescriptions   ex- 

cepted. 

7667.  Wholesale  dealers,   importers, 

jobbers,  etc.,  exempt. 

7658.  Peddling  drugs  or  medicines 
without  license;  penalty  for. 

7669.  False  registration  of  pharma- 
cists. 

7560.  Pharmacy,  practicing  without 

being  registered,  or  using 
title  of  other  registered 
pharmacist. 

7561.  Physicians    putting    up    own 

prescriptions  exempt. 

7562.  Pharmacists  shall  post  certifi- 

cate of  registration. 

7563.  Prosecutions  by  state. 


7649.  Practicing  pharmacy  contrary  to  law;  penalty.— Any  AUg.  6. 
person  not  a  registered  pharmacist  within  the  meaning  of  this  l™'£ 
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chapter,  who  shall  conduct  any  pharmacy,  drug  store,  apoth- 
ecary shop,  or  store,  located  in  any  village,  town,  or  city  in  the 
State  of  Alabama,  of  more  than  nine  hundred  inhabitants,  for 
the  purpose  of  retailing,  compounding,  or  dispensing  medicines 
or  poisons  for  medical  use,  except  as  hereinafter  provided 
shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be 
fined  not  less  than  twenty-five  nor  more  than  fifty  dollars  for 
each  and  every  offense. 

Aug.  6,  7550.  Pharmacy,  practicing  in  city  or  town  of  more  than 
££•  *  nine  hundred  inhabitants,  contrary  to  law;  penalty.— The 
proprietor  of  any  store  or  pharmacy  in  any  village,  town,  or 
city  in  the  State  of  Alabama,  of  more  than  nine  hundred  inhab- 
itants, or  within  two  miles  of  any  incorporated  city  or  town  of 
more  than  nine  hundred  inhabitants,  who  shall  allow  any 
person  except  a  registered  pharmacist  to  compound  or  dis- 
pense the  prescriptions  of  physicians,  or  to  retail  or  dispense 
poisons  for  medical  use,  except  as  an  aid  to  and  under  the 
supervision  of  a  registered  pharmacist,  shall  be  guilty  of  a 
misdemeanor,  and,  on  conviction,  shall  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  one  hundred  dollars  for  each 
and  every  offense. 

ib..»7.  7551.  Fraudulently  adulterating  drugs;  penalty  for.— Any 
pharmacist  who  shall  knowingly  intermingle  and  fraudulently 
adulterate  or  cause  to  be  adulterated,  any  drugs,  chemicals,  or 
medicinal  preparations,  shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  liable  to  a  penalty  not  exceed- 
ing two  hundred  dollars,  and,  in  addition  thereto,  his  name 
shall  be  stricken  from  the  register. 

ib, $8.  7552.  Poisons,  sale  or  disposition  regulated;  penalty  for 
violating. — It  shall  be  unlawful  for  any  person  to  retail  any 
poisons  enumerated  below:  Arsenic  and  any  of  its  prepara- 
tions, corrosive  sublimate,  white  and  red  precipitate,  biniodide 
of  mercury,  cyanide  potassum,  hydrocyanic  acid,  strychnine 
and  all  other  poisonous  vegetable  drugs,  alkaloids  and  their 
salts  and  the  essential  oil  almonds,  opium  and  its  preparations, 
except  paragoric  and  other  preparations  of  opium  containing 
less  than  two  grains  to  the  ounce;  aconite,  belladonna,  col- 
chicum,  conium,  nux  vomica,  henbane,  savine,  ergot,  cotton 
root,  cantharides,  creosote,  veratrum,  digitalis  and  other  phar- 
maceutical preparations,  croton  oil,  chloroform,  chloral 
hydrate,  sulphate  of  zinc,  mineral  acids,  carbolic  and  oxalic 
acids,  without  labeling  the  box,  vessel,  or  paper  in  which  said 
poison  is  contained  with  the  name  of  the  article,  the  word 
" poison,' '  and  the  name  and  place  of  business  of  the  seller; 
nor  shall  it  be  lawful  for  any  person  to  deliver  or  sell  any 
poison  enumerated  above  unless  upon  inquiry  it  is  found  that 
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the  purchaser  is  aware  of  the  poisonous  character  and  repre- 
sents that  it  is  used  for  a  legitimate  purpose. 

7553.  Cocaine,  eucaine,  and  morphine,  sale  and  disposition  Aug.©, 
of  regulated;  penalty.— It  shall  be  unlawful  to  sell,  give  JJJ^* 
away,  or  exchange  or  otherwise  dispose  of  at  retail,  cocaine 

and  its  salts,  eucaine  and  its  salts,  morphine,  except  upon  the 
prescription  of  a  duly  and  legally  licensed  physician,  surgeon, 
or  dentist,  and  then,  only  in  quantities  not  exceeding  five 
grains,  unless  prescribed  with  other  drugs.  Such  prescrip- 
tion shall  not  be  refilled,  except  by  order  of  the  physician,  sur- 
geon, or  dentist  originally  prescribing  the  same. 

7554.  Methyl  alcohol  or  wood  spirits,  sale  of;  penalty  for. —  it>. 
It  shall  be  unlawful  to  sell,  offer,  or  expose  for  sale  or  other- 
wise dispose  of  or  have  in  possession  any  preparation  or 
product  intended  for  the  use  of  man,  either  for  internal  or 
external  purposes,  which  contains  methyl  alcohol  or  wood 
spirits. 

7555.  Penalty  for  violating  provisions  of  chapter.-— Any  ib. 
person,  firm,  or  corporation  violating  any  of  the  provisions  of 
the  three  preceding  sections  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  fined  not  less  than  fifty  nor  more 
than  one  hundred  dollars  for  each  and  every  offense. 

7556.  Sales  upon  prescriptions  excepted. — The  provisions  ib. 
of  the  four  preceding  sections  shall  not  apply  to  the  dispensing 
of  poisons  in  not  unusual  quantities  or  doses,  upon  the  pre- 
scriptions of  practitioners  of  medicine. 

7557.  Wholesale  dealers,  importers,  jobbers,  etc.,  exempt.—  ib. 

Nothing  contained  in  sections  7552  to  7554  shall  be  construed 
to  restrict  or  prohibit  sales  of  any  of  the  above  enumerated 
articles  in  bulk  to  each  other  by  importers,  jobbers,  manufac- 
turers, or  retailers  in  original  packages. 

7558.  Peddling  drugs  or  medicines  without  license;  penalty  n>.,* 9. 
for. — Any  itinerant  vendor  of  any  drug,  poison,  ointment,  or 
appliance  of  any  kind,  intended  for  treatment  of  any  disease 

or  injury,  who  shall  by.  writing  or  printing,  or  any  other 
method,  publicly  profess  to  cure  or  treat  disease  or  injury  or 
deformity  by  any  drug,  nostrum  or  manipulation,  or  other 
expedient,  without  a  license  and  contrary  to  law,  shall  be 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  fined 
one  hundred  dollars  for  each  and  every  offense. 

7559.  False  registration  of  pharmacists. — Any  person  who  lb.tU0. 
shall  procure  or  attempt  to  procure  registration  for  himself  or 

for  another,  under  the  laws  of  this  state  regulating  the  prac- 
tice of  pharmacy,  by  making  or  causing  to  be  made  false  repre- 
sentation, shall  be  guilty  of  a  misdemeanor,  and  shall,  upon 
53-ao-vol.  in 
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conviction  thereof,  be  liable  to  a  penalty  of  not  less  than  twen- 
ty-five dollars  nor  more  than  one  hundred  dollars,  and  the  name 
of  the  person  so  falsely  registered  shall  be  stricken  from  the 
register. 

Aug.0,        7560.   Pharmacy,  practicing  without  being  registered,  or 

^p10  using  title  of  other  registered  pharmacist. — Any  person  not  a 
registered  pharmacist,  as  provided  for  in  the  laws  regulating 
the  practice  of  pharmacy  in  this  state,  who  shall  conduct  a 
store,  pharmacy,  or  place  for  retailing,  compounding,  or  dis- 
pensing drugs,  medicines,  or  chemicals,  for  medicinal  use,  or 
for  compounding  or  dispensing  physicians '  prescriptions,  or 
who  shall  take,  use,  or  exhibit  the  title  of  registered  pharma- 
cist, shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  fined  not  less  than  one  hundred  dollars. 

ib.,*  11.  7561.  Physicians  putting  up  own  prescriptions  exempt— 
This  chapter  shall  not  apply  to  physicians  putting  up  their 
own  prescriptions. 

ib, $is.  7562.  Pharmacists  shall  post  certificate  of  registration.— 
Each  registered  pharmacist  shall  conspicuously  post  his  cer- 
tificate of  registration  in  his  place  of  business.  Any  person 
who  shall  fail  to  comply  with  all  the  provisions  of  this  section 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall 
be  fined  five  dollars  for  each  calendar  month  during  which  he 
is  delinquent. 

n>.,  $  m.  7563.  Prosecutions  by  state. — All  suits  for  the  recovery  of 
the  several  penalties  prescribed  in  this  chapter  shall  be  pre- 
sented in  the  name  of  the  State  of  Alabama  in  any  court  having 
jurisdiction,  the  stated  attorney  of  the  county  wherein  such 
offense  is  committed  shall  present  all  persons  violating  the 
provisions  of  this  chapter  upon  proper  complaint  being  made. 
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PHAEMAOISTS   (Political  Code) 1618-1625 

(Criminal  Code) 7549-7563 

PHBASB8  (Political  Code) 1-13 

PHYSICIANS,  EXAMINATION  OF  (Political  Code)  1626-1646 
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CHAPTER  270, 

PHYSICIANS,  MEDICINES,  ETC.    7564. 
(See  Pharmacists.) 

7564.  (5333)  (4078)  (4244)  Practicing  medicine  without  Aug.  9. 
license;  penalty  for. — Any  person  who  treats  or  offers  to  treat  l™£9 
diseases  of  human  beings  in  this  state  by  any  system  of  treat- 
ment whatsoever,  without  having  obtained  a  certificate  of 
qualification  from  the  state  board  of  medical  examiners,  shall 
be  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  fined 
for  each  offense  not  less  than  fifty  nor  more  than  five  hundred 
dollars,  and  may  be  imprisoned  for  not  less  than  one  nor  more 
than  three  months. 

(Clay's  Digest,  p.  487.) 

(Feb.  18, 1891,  p.  857;  Mar.  9, 1877,  p.  81,  S  6.)  Evidence  examined  and  held 
insufficient  to  show  that  defendant  was  illegally  practicing  medicine. — Mc- 
Corry  v.  Gibson,  108  Ala.  451  (18  So.  806).  Indictment,  when  good  without 
negativing  the  exception  contained  in  proviso. — McCnrry  v.  Oibson,  108  Ala. 
451  (18  So.  806);  Bell  v.  State,  104  Ala.  79  (15  So.  557).  Until  license  re- 
corded cannot  be  said  to  be  complete,  nor  to  possess  any  efficacy. — McCurry  v. 
Gibson,  108  Ala.  451  (18  So.  806);  Nicholson  v.  State,  100  Ala.  132  (14  So. 
740).  The  law,  from  a  resolution  to  maintain  its  own  supremacy,  will  not 
aid  a  physician  to  recover  fees  for  practice  or  services  which  were  unlawful. — 
McCurry  v.  Gibson,  108  Ala.  451  (18  So.  806);  Smith  v.  Dinkelspiel,  91  Ala. 
528  (8  So.  490).  The  practice  of  osteopathy  is  a  practice  of  medicine  within 
the  meaning  of  this  section. — Bragg  v.  State,  134  Ala.  165  (32  So.  767). 
Therepeutics  is  that  branch  of  medical  science  which  considers  the  application 
of  remedies  as  a  means  of  cure. — Bragg  v.  State,  134  Ala.  165  (32  So.  767). 
The  first  statutory  enactment  on  this  subject  was  approved  December  22,  1823 
(Acts,  1823,  p.  45),  which  was  subsequently  amended  in  1832  and  in  1841;  see 
Clay's  Digest,  p.  487,  et  seq.;  the  other  amendments  are  shown  in  the  several 
Codes.— Bragg  v.  State,  134  Ala.  165  (32  So.  767).  State  medical  association 
and  board  of  censors  alone  had  authority  to  determine  qualifications  to  practice 
medicine  under  former  statutes. — Harrison  v.  Jones,  80  Ala.  412.  Valid  exer- 
cise, of  police  power. — Bell's  case,  104  Ala.  79  (15  So.  577);  Brook's  case,  88 
Ala.  122  (6  So.  902);  Stough's  case,  lb.  234  (7  So.  150).  "Certificate  of  quali- 
fication," not  "license,"  required.— Nelson 's  case,  97  Ala.  79  (12  So.  421). 
"Person  practicing  medicine"  and  "physician"  synonymous. — Harrison's 
case,  102  Ala.  170  (15  So.  563);  Brooks's  case,  88  Ala.  122  (6  So.  902).  No 
offense  for  one  not  holding  himself  out  as  a  physician  to  give  medicine  or 
advice  without  compensation. — Nelson's  case,  97  Ala.  79  (12  So.  421). 


CROSS   REFERENCES. 


PHYSICIANS,  MEDICINES,  ETC.  (Criminal  Code)   7564 

PHYSIOLOGY  (Political  Code) 1685,  1746 

PICTUEBS,   OBSCENE  (Criminal  Code) 7427-7429 

PILOTS  AND  PILOTAGE  (Civil  Code) 4927-4950 

(Criminal  Code)  7811 
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PISTOLS  (Political  Code) 2361 

PISTOLS,  CONCEALED  (Criminal  Code) 6421-6425 

PISTOLS,  GUNS,  FIREABMS,  ETC.  (Criminal  Code) 6893-6897 

PLANTS   AND   TREES    (Horticulture)    (Political  Code) 811-  826 

PLATS  AND  MAPS  OF  COUNTY   (Political  Code) 157 

PLATS,  MAPS,  OE  SURVEYS  OF  TOWNS  (Civil  Code) 6028-6034 

PLAYING  CARDS  (Political  Code) 2361 


CHAPTER  271. 

PLEADING  AND  PRACTICE.    7565-7574. 

ARTICLE  1.    Plea  on  Abraignment.    7565,  7566. 

ARTICLE  2.    Formal  Pleas  and  Pleas  in  Abatement.    7567-7574. 


AETICLE  1. 


Plea  on  Arraignment.    7565-7566. 


Section. 
7565.  When    prisoner    stands    mute 
or  refuses  to  plead. 


Section. 
7566.  When  prisoner  pleads  guilty. 


7565.  (5262)  (4438)  (4870)  (4169)  (617)  When  prisoner 
stands  mute,  or  refuses  to  plead. — If  a  defendant,  when 
arraigned,  refuses  or  neglects  to  plead,  or  stands  mute,  the 
court  must  cause  the  plea  of  not  guilty  to  be  entered  for  him. 

( Aikin  's  Digest,  p.  119,  §  27.)  There  can  be  no  trial  on  the  merits  until 
the  defendant  has  pleaded  not  guilty  or  a  plea  has  been  entered  for  him  by 
the  court;  consequently  no  trial  can  be  had  in  his  absence. — Slocovitch  v. 
State,  46  Ala.  227.  Oral  pleas,  except  the  plea  of  guilty  or  not  guilty,  deliv- 
ered in  open  court,  received  by  the  clerk  and  entered  on  the  minutes,  are 
unknown  in  our  practice. — Crawford  v.  State,  112  Ala.  1  (21  So.  214).  Final 
arraignment;  when  not  indispensable  in  felony. — Fernandez's  case,  7  Ala.  511; 
Paris 's  case,  36  Ala.  232.  Unnecessary  for  rearraignment  after  reversal- 
Levy's  case,  49  Ala.  390.  The  same  on  second  trial — Mose's  case,  36  Ala. 
211.  Joinder  by  the  state  in  issue  tendered  by  plea  of  not  guilty,  is  merely 
formal,  and  failure  of  record  to  recite  an  amendable  defect. — Brown's  case. 
74  Ala.  478.  Record  must  affirmatively  show  that  defendant  pleaded  to  the 
indictment,  or  that  the  plea  of  not  guilty  was  entered  for  him. — Jackson's 
case,  91  Ala.  55  (8  So.  773). 

7566.  (5263)  (4439)  (4871)  (4170)  (618)  When  prisoner 
pleads  guilty. — If  he  pleads  guilty,  no  special  venire  need  be 
drawn,  but  the  court  must  cause  the  punishment  to  be  deter- 
mined by  a  jury,  except  where  the  punishment  is  by  law 
required  to  be  fixed  by  the  court,  and  may,  in  all  cases  in  which 
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a  plea  of  guilty  is  entered,  cause  witnesses  to  be  examined,  to 
ascertain  the  character  of  the  offense. 

When  plea  is  interposed  the  court  may  cause  witnesses  to  be  examined  as 
to  the  character  of  the  offense. — Martin  v.  State,  62  Ala.  240.  When  the 
amount  of  the  fine  is  fixed  and  determined  by  the  jury,  it  cannot  be  fixed  by 
the  court. — Nelson  v.  State,  46  Ala.  186. 
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AKTICLE  2. 


Fobmal  Pleas  anp  Pleas  lw  Abatement.    7567-7574. 


Section. 

7567.  Plea   in    abatement    must    be 

verified. 

7568.  Judgment     pleaded     without 

averring  jurisdictional  facts. 

7569.  How  character  of  plea  deter- 

mined. 

7570.  Prosecution    of    misdemeanor 

when  first  commenced  in 
county  court  or  before  jus- 
tice; abatement  of. 


Section. 

7571.  Requisites  of  plea;  when  jury 

instructed  to  find  issue  for 
state. 

7572.  Objections  to  indictment  for 

defect  in  grand  jury;  when 
not  available;  exception. 

7573.  When  such  plea  filed;  if  sus- 

tained,  new  indictment  pre- 
ferred; limitation  of  prose- 
cution. 

7574.  The  following  form  of  plead- 

ing sufficient. 


7567.  (5264)  (4440)  (4888)  (4186)  (634)  Plea  in  abatement 
must  be  verified. — No  plea  in  abatement,  or  other  dilatory  plea 
to  an  indictment,  mnst  be  received,  unless  it  is  verified  by  oath, 
or  unless  its  truth  appears  by  some  matter  of  record,  or  other 
written  evidence  accompanying  it. 

Oral  pleas,  except  the  plea  of  guilty  or  not  guilty,  delivered  in  open  court, 
received  by  the  clerk  and  entered  on  the  minutes,  are  unknown  In  our  practice. 
—Crawford  v.  State,  112  Ala.  1  (21  So.  214).  Subscribed,  sworn  to,  and 
attested  by  clerk,  sufficient  verification  without  formal  affidavit. — Middleton's 
case,  5  Port,  484.  The  rule  of  practice  as  to  filing  pleas  in  time  allowed  does 
not  apply  to  criminal  cases. — Nixon 's  case,  68  Ala.  535.  In  time,  if  filed  at  first 
term  at  which  defendant  appears. — Lawrence's  case,  59  Ala.  61.  Several  pleas 
of  abatement  allowed. — Greenwood's  case,  5  Port.  474.  Discretionary  with 
court  to  grant  or  refuse  withdrawal  of  plea  of  not  guilty,  to  file  plea  in  abate- 
ment.— Williams's  case,  3  Stew.  454;  Hubbard's  case,  72  Ala.  164.  Need  not 
be  signed  by  counsel;  proper  conclusion. — Middleton's  case,  5  Port.  484.  De- 
fects in  plea  cured  by  state  joining  issue  thereon. — Ligon's  case,  7  Port.  167. 
A  substantial  misnomer  in  either  the  christian  or  surname  may  be  pleaded 
in  abatement. — Lynes's  case,  5  Port,  236;  Washington's  case,  68  Ala.  85. 
Mere  misspelling  immaterial  misnomer,  unless  it  affects  pronunciation. — lb.; 
Underwood's  case,  72  Ala.  220.  What  plea  of  misnomer  must  state. — Blight's 
case,  76  Ala.  96.  Must  set  out  defendant's  true  name,  and  deny  that  he  is 
known  by  name  in  indictment,  else  demurrable. — Wren's  case,  70  Ala.  1. 
Sufficiency  tested  by  demurrer. — Rooks's  case,  83  Ala.  79  (3  So.  720).  Mis- 
nomer must  be  taken  advantage  of  before  arraignment  and  plea  to  merits, 
else  too  late. — Miller's  case,  54  Ala.  155;  Daniel's  case,  60  Ala.  56;  Wells's 
case,  88  Ala.  239  (7  So.  272).  When  not  stricken  out  on  motion. as  frivolous. — 
Diggs's  case,  49  Ala.  311.  When  replication  "that  defendant  is  as  well 
known  by  the  name  laid  in  the  indictment  as  by  any  other, ' '  not  demurrable. — 
Gerrish  's  case,  53  Ala.  476.  Such  replication  is  full  answer  to  the  plea. — Wash- 
ington's case,  68  Ala.  85.    Defendant's  admission  before  mayor's  court,  from 
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silence  when  name  called,  admissible  to  prove  name. — White's  case,  72  Ala. 
195.  Relevancy  of  evidence  as  to  custom  or  usage. — lb.  Instances  of  mis- 
nomer, see  note  to  S  7142  (4904).  Judgment  should  show  disposition  of  plea 
in  abatement. — Jackson  v.  State,  142  Ala.  55  (37  So.  920).  After  plea  in 
abatement  dilatory  pleas  cannot  be  filed  as  matter  of  right;  but  the  court 
may  exercise  a  discretion  in  allowing  withdrawal  of  plea  of  not  guilty.— 
Smith  v.  State,  142  Ala.  15  (39  So.  329);  Oakley  v.  State,  135  Ala.  15  (33  So. 
23).  Presence  of  stenographer  before  grand  jury,  taking  evidence  is  not 
sufficient  ground  for  quashing  indictment. — Smith  v.  State,  142  Ala.  15  (39 
So.  329).  Refusal  to  allow  plea  of  not  guilty  to  be  withdrawn. — Coleman  ?. 
State,  145  Ala.  13  (40  So.  977). 

7568.  (5265)  (4441)  (4803)  (4130)  (580)  Judgment  pleaded 
without  averring  jurisdictional  facts. — In  pleading  a  judg- 
ment, or  other  judicial  proceeding  or  determination  of  any 
court,  or  officer,  such  judgment,  proceeding,  or  determination 
may  be  alleged  to  have  been  duly  made  or  rendered,  without 
stating  the  facts  conferring  jurisdiction;  but  the  facts  neces- 
sary to  show  jurisdiction  must  be  proved  on  the  trial. 

Conviction  In  municipal  court — Powell's  case,  89  Ala.  172  (8  So.  109).  But 
one  conviction  for  single  criminal  act. — Hunt's  case,  86  Ala.  604  (6  So.  120); 
Moore's  case,  71  Ala.  307;  O'Brien's  case,  91  Ala.  25  (8  So.  560).  Must  show 
identity  of  the  two  charges. — Baysinger's  case,  77  Ala.  60;  Gordon's  case,  71 
Ala.  815;  Charter's  case,  111  Ala.  28  (20  So.  632). 

7569.  (5266)  (4442)  (4891)  (4189)  (637)  How  character  of 
plea  determined. — In  criminal  proceedings,  a  plea  is  to  be 
determined  according  to  its  substance,  and  not  by  its  com- 
mencement or  conclusion. 

7570.  (5267)  (4443)  (4629)  (3933)  (385)  Prosecution  of 
misdemeanor  when  first  commenced  in  county  court  or  before 
justice;  abatement  of.— The  original  jurisdiction  of  the  circuit 
and  city  courts  over  felonies  and  misdemeanors  is,  in  all  things, 
unchanged,  except  that  when  a  prosecution  for  a  misdemeanor 
has  been  first  commenced,  and  is  still  pending  in  the  county 
court,  or  before  a  justice  of  the  peace  having  final  jurisdiction, 
the  prosecution  in  the  circuit  or  city  court  shall  be  abated  on 
plea. 

Moore's  case,  71  Ala.  307. 

7571.  (5268)  (4444)  (4630)  (3934)  (386)  Requisites  of  plea; 
when  jury  instructed  to  find  issue  for  state.— The  plea  pro- 
vided for  in  the  preceding  section  must  state  that  the  prosecu- 
tion in  the  county  court,  or  before  the  justice,  was  commenced 
without  the  agency,  request,  participation,  connivance,  or 
authority  of  the  defendant,  and  must  be  sworn  to.  Each  and 
every  averment  of  the  plea  may  be  traversed  and  denied;  and 
if,  on  the  trial  of  the  issue,  it  appears  that  such  prosecution 
was  commenced  by  the  agency,  request,  participation,  con- 
nivance, or  authority  of  the  defendant,  then  the  jury  must  be 
instructed,  if  they  find  either  of  these  facts  to  exist,  to  find  the 
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issue  in  favor  of  the  state;  and  the  case  must  proceed  to  trial 
in  the  circuit  or  city  court,  as  the  case  may  be. 

Moore '8  case,  71  Ala.  307. 

7572.  (5269)  (4445)  (4889)  (4187)  (635)  Objections  to 
indictment  for  defect  in  grand  jury;  when  not  available;  excep- 
tion— No  objection  can  be  taken  to  an  indictment,  by  plea  in 
abatement,  or  otherwise,  on  the  ground  that  any  member  of  the 
grand  jury  was  not  legally  qualified,  or  that  the  grand  jurors 
were  not  legally  drawn  or  summoned,  or  on  any  other  ground 
going  to  the  formation  of  the  grand  jury,  except  that  the  jurors 
were  not  drawn  in  the  presence  of  the  officers  designated  by 
law;  and  neither  this  objection  nor  any  other  can  be  taken  to 
the  formation  of  a  special  grand  jury  summoned  by  the  direc- 
tion of  the  court. 

When  it  is  the  province  of  the  jury  to  determine  whether  or  not  a  given 
person  who  served  as  grand  juror  was  intended  by  the  jury*  commission  to  be 
drawn  as  grand  juror. — Bean  v.  State,  126  Ala.  1  (28  So.  578).  See  Sampson 
v.  State,  107  Ala.  76  (18  So.  207).  Where  there  is  no  fraud,  either  in  drawing 
or  summoning  jurors,  and  certainly  where  the  defendant  is  not  prejudiced, 
the  venire  should  not  be  quashed.— Baker  v.  State,  122  Ala.  1  (26  So.  194). 
The  fact  that  a  grand  juror  was  sworn  and  then  excused  and  not  allowed  to 
serve  is  at  most  a  mere  superfluous  fact,  not  violating  effect  of  organization. — 
Compton  v.  State,  117  Ala.  56  (23  So.  750).  The  only  available  objection  to 
an  indictment  for  a  defect  in  the  grand  jury  is  the  one  specified  in  the 
statute. — Stoneking  v.  State,  118  Ala.  68  (24  So.  47).  Objections  to  petit  ' 
jurors  formerly  available  on  motion  were  emasculated  by  §  4997  of  the  Code 
of  1896.— Baker  v.  State,  122  Ala.  1  (26  So.  194).  That  the  grand  and  petit 
jurors  were  drawn  at  the  same  time  and  the  grand  jurors  selected  from  the 
whole,  is  no  ground  for  quashing  indictment. — Thompson  v.  State,  122  Ala.  12 
(26  So.  141).  No  ground  as  to  organization  of  grand  jury  is  availing  except 
the  one  specifled  in  the  statute. — Thompson  v.  State,  122  Ala.  12  (26  So.  - 
141).  That  grand  jury  was  not  shown  to  have  been  drawn  by  the  county 
commissioners,  or  that  the  state  failed  to  show  that  the  jury  commission  had 
taken  the  oath  prescribed  by  law  is  not  good  in  abatement. — McLeroy  v. 
State,  120  Ala.  274  (25  So.  247);  Linnehan  v.  State,  116  Ala.  471  (22  So. 
662).  That  a  given  person  impaneled  as  a  grand  juror  was  not  the  one  sum- 
moned ana  drawn  as  such  juror  not  availing. — Sampson  v.  State,  107  Ala.  76 
(18  So.  207).  See  Bean's  case,  126  Ala.  1  (28  So.  578).  The  provisions  for 
drawing  petit  juries  by  the  jury  commission  are  not  directory  but  mandatory 
and  if  the  juries  drawn  are  illegal,  they  should  be  quashed  upon  proper  motion. 
—Johnson  v.  State,  102  Ala.  1  (16  So.  99);  Steele  v.  State,  111  Ala.  32  (20 
So.  648);  Wells  v.  State,  94  Ala.  1  (10  So.  656).  The  rule  is  different  as  to 
the  drawing  and  empaneling  of  grand  juries.  An  indictment  cannot  be  assailed 
by  motion  to  quash  or  a  plea  in  abatement  because  of  illegality  of  the  grand  jury 
or  of  invalidity  of  the  indictment  itself,  except  that  the  jurors  were  drawn  in  the 
presence  of  the  proper  officers. — Kitt  v.  State,  117  Ala.  213  (23  So.  485) ;  Linehan  ' 
v.  State,  113  Ala.  70  (21  So.  497).  Formerly  objection  could  be  made  to  the 
venire  of  petit  jurors  for  the  trial  of  the  defendant,  as  held  in  the  cases  of 
Wells  v.  State,  94  Ala.  1  (10  So.  656);  Steele  v.  State,  111  Ala.  32  (20  So.  648); 
Linehan  v.  State,  113  Ala.  70  (21  So.  497),  but  the  statute,  §  4977,  was  changed 
by  the  Code  of  1896  by  the  addition  of  the  last  clause  thereof,  which  changed  the 
rule  as  to  petit  jurors  as  well  as  grand  jury.  Statute  not  repealed  by  jury  law 
of  February  28,  1887.— Linehan  v.  State,  113  Ala.  70  (21  So.  497).  Plea  as  to 
the  organization  of  grand  jury,  when  motion  in  arrest  of  judgment  properly 
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sustained. — Ramsey  v.  State,  113  Ala.  49  (21  So.  209);  Peters  v.  State,  98  Ak 
.  38  (13  So.  334).  Objection  going  to  formation  of  jury  only  allowed  in  two 
classes  of  cases:  (1)  When  not  drawn  in  presence  of  officers  designated  by 
law;  (2)  when  there  is  some  order  of  court  or  action  of  the  judge  appearing 
on  record  relating  to  the  organization  of  grand  jury  which  is  contrary  to, 
or  unauthorized  by  the  statute. — Billingslea 's  case,  68  Ala.  486;  Cross's  cue, 
63  Ala.  40;  Spigener's  case,  62  Ala.  383;  Boulo's  case,  51  Ala.  18;  Preston's 
case,  63  Ala.  127;  Oliver's  case,  66  Ala.  8;  Roe's  case,  82  Ala.  68  (3  So.  2); 
Harrington's  case,  83  Ala.  9  (3  So.  425);  Dotson's  case,  88  Ala.  208  (7  So.  259); 
Cochran's  case,  89  Ala.  40  (8  So.  78);  Tanner's  case,  92  Ala.  1  (9  So.  613); 
Welsh's  case,  96  Ala.  92  (11  So.  450);  Forney's  case,  98  Ala.  19  (13  So.  540); 
Germolgez's  case,  99  Ala.  216  (13  So.  517);  Sampson's  case,  107  Ala.  76  (18 
So.  207);  Linehan's  case,  113  Ala.  70  (21  So.  497).  False  personation  of  a 
grand  juror  good  ground  for  plea  to  indictment. — Nixon's  case,  68  Ala.  535. 
Replication,  to  plea  in  such  case,  that  the  person  who  served  was  in  fact  the 
person  drawn,  etc. — Cochran's  case,  89  Ala.  40  (8  So.  78).  Objection  to  indict- 
ment on  account  of  incompetency  of  grand  jurors. — Oliver's  case,  66  Ala.  8. 
That  one  of  grand  jurors  was  over  age,  is  no  ground  for  quash- 
ing or  abating  indictment. — Spigener's  case,  62  Ala.  383.  Objection 
to  grand  jury  too  late  after  pleading  to  merits. — Nixon's  case,  68  Ala.  535; 
Horton's  case,  47  Ala.  58;  Battle's  case,  54  Ala.  93.  Plea  in 
bar  or  abatement  admits  genuineness  of  indictment. — Wesley's  case,  52  Ala 
182;  Sparrenbergfer's  case,  53  Ala.  481;  Bradford's  case,  54  Ala.  230.  When 
invalidity  of  indictment  may  be  shown  first  on  appeal. — Sanders's  case,  55  Ala. 
183.  See  §  7234  (4977).  Indictment  should  not  be  quashed  on  account  of 
inaccuracy  of  middle  names  of  jurors. — Harrison  v.  State,  144  Ala.  20  (40  8o. 
568).  Failure  to  incorporate  venire  in  minutes  of  court. — Coker  v.  State, 
144  Ala.  28  (40  So.  516).  If  twenty-three  persons  were  drawn  instead  of 
twenty-one  as  required  for  grand  jurors,  no  cause  for  quashing. — Bodgers  v. 
State,  144  Ala.  32  (40  So.  572).  This  section  does  not  apply  to  illegal  actions 
of  jury  after  once  organized. — Nordan  v.  State,  143  Ala.  13  (39  So.  406). 
Where  issue  is  joined  upon  plea  in  abatement,  if  the  facts  tend  to  prove  it, 
the  general  charge  should  not  be  given  as  to  such  plea. — Nordan  v.  State,  143 
Ala.  13  (39  So.  406).  The  fact  that  one  grand  juror  was  sworn  after  othen 
no  cause  for  quashing. — Dunn  v.  State,  143  Ala.  67  (39  So.  147).  Presence  of 
stenographer  before  grand  jury  taking  evidence  not  sufficient  ground  for 
quashing  indictment. — Smith  v.  State,  142  Ala.  15  (39  So.  329).  An  objection 
that  grand  jury  was  organized  without  authority  of  law  is  no  ground  for 
quashing  an  indictment. — Bentley  v.  State,  39  So.  649. 

7573.  (5270)  (4446)  (4890)  (4188)  (636)  When  such  plea 
filed;  if  sustained,  new  indictment  preferred;  limitation  of 
prosecution. — A  plea  to  an  indictment,  on  the  ground  that  the 
grand  jurors  by  whom  it  was  found  were  not  drawn  in  the  pres- 
ence of  the  officers  designated  by  law,  must,  if  accused  has 
been  arrested,  be  filed  at  the  term  at  which  the  indictment  is 
found,  and  if  accused  has  not  been  arrested,  it  must  be  filed  at 
the  first  term  at  which  it  is  practicable  after  the  defendant's 
arrest,  and  in  either  case  before  a  plea  to  the  merits;  if  sus- 
tained, the  defendant  must  not  be  discharged,  but  must  be  held 
in  custody,  or  bailed,  as  the  case  may  be,  to  answer  another 
indictment  at  the  same  or  the  next  term  of  the  court;  and  the 
time  elapsing  between  the  first  and  second  indictments,  in  such 
case,  must  not  be  computed  as  a  part  of  the  period  limited  by 
law  for  the  prosecution  of  the  offense. 

Motion  to  quash  indictment  and  plea  in  abatement  thereto,  when  too  late. — 
Moorer  v.  State,  115  Ala.  119  (22  So.  592).    The  effect  of  this  statute  cannot 
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be  avoided  by  putting  defense  in  the  shape  of  a  motion  to  quash  instead  of 
plea  in  abatement. — Moorer  v.  State,  115  Ala.  119  (23  So.  592).    See  note  to 
preceding  section. 

7574.  The  following  form  of  pleading  sufficient.— The  fol- 
lowing forms  of  pleas,  replications,  rejoinders,  and  demurrers 
are  sufficient  in  all  cases  in  which  they  are  applicable;  but  they 
are  not  exclusive;  any  other  form  sufficient  at  common  law,  or 
under  the  statutes,  or  any  analogous  or  kindred  pleadings 
where  no  form  is  provided  in  this  Code  may  be  used. 

1.  Caption. 

The  following  caption  may  be  used  as  a  part  of  each  of  the 
following  forms: 


The  State  of  Alabama 

v. 

A.B. 


►    In Court, County. 


2.  General  Form  of  Plea. 

Comes  the  defendant  (in  his  own  proper  person,  or  by  attor- 
ney), and  for  plea  says:  The  state  ought  not  further  to  prose- 
cute this  indictment  against  him,  because (stating 

matter  constituting  the  plea).  And  this  the  defendant  is 
ready  to  verify,  and  prays  judgment  that  he  be  discharged  (or 
it  may  conclude,  "and  of  this  he  puts  himself  upon  the  coun- 
try,' '  whenever  appropriate). 


Defendant  or  Attorney  for  Defendant. 

3.  Plea  to  Jurisdiction. 

Comes  the  defendant  (in  his  own  proper  person,  or  by  attor- 
ney), and  for  plea  to  the  indictment  says:  This  court  has  no 
jurisdiction  (or  should  not  take  further  cognizance)  of  this 

offense  contained  in  the  indictment,  because (here 

state  matter  in  substance  of  the  plea).  All  of  which  the 
defendant  is  ready  to  verify,  and  prays  judgment  that  this 
court  should  take  no  further  jurisdiction  or  cognizance  of  the 
indictment  aforesaid,  and  that  he  be  discharged. 


Def erfdant  or  Attorney  for  Defendant. 

4.  Plea  of  Misnomer. 

Comes  the  defendant  (in  his  own  proper  person,  or  by  attor-  <*co 
ney),  and  for  plea  of  misnomer  says:  His  true  name  is  A.  B., 
and  not  C.  D.,  as  alleged  in  the  indictment;  and  that  he  has 
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never  been  known  or  called  by  the  name  of  C.  D.,  which  he  is 
ready  to  verify,  and  prays  judgment  that  the  indictment  be 
quashed. 


Defendant  or  Attorney  for  Defendant. 

5.  Plea  of  Autrefois  Convict. 

Comes  the  defendant  (in  his  own  proper  person,  or  by  attor- 
ney), and  for  plea  says:  The  state  ought  not  to  further  prose- 
cute this  indictment  against  him,  because  at term  of 

court  of  — '■ county  an  indictment  was  found 

and  presented  against  him  charging (here  set  out 

indictment)  (or  if  prosecution  begun  by  affidavit  or  complaint, 
it  may  be  so  alleged,  setting  forth  such  affidavit  or  complaint, 
or  if  exact  copy  cannot  be  set  out,  the  substance  of,  or  as  near 

as  may  be) ;  that  at term  of  said  court,  on,  to  wit:  the 

day  of ,  19 — ,  the  defendant  was  put  upon  trial 

by  said  court  for  said  offense,  and  was  duly  convicted  by  said 
court  of  said  offense  charged,  which  this  defendant  alleges  was 
based  upon  and  is  of  the  same  matters  and  transactions  as  is 
alleged  in  this  indictment  or  prosecution,  of  which  he  is  now 
charged.  All  of  which  the  defendant  is  ready  to  verify,  and 
prays  judgment  that  he  should  be  discharged  as  to  the  present 
indictment. 


Defendant  or  Attorney  for  Defendant 

6.  Plea  of  Autrefois  Acquit. 

Comes  the  defendant  (in  his  own  proper  person,  or  by  attor- 
ney), and  for  plea  says:  He  ought  not  to  be  required  to  answer 
this  indictment,  and  that  the  state  ought  not  to  prosecute  the 

same  against  him,  because  at  the term  of court 

of county,  on,  to  wit:  the day  of ,  he 

was  charged  and  put  upon  trial  under  an  indictment  (com- 
plaint or  affidavit)  charging (here  set  out  the  indict- 
ment, complaint,  or  affidavit,  or  other  charge;  or  if  that  can- 
not be  done,  state  the  substance  thereof  as  near  as  may  be), 
and  that  after  trial,  hearing,  and  consideration  as  to  said 
offense,  the  defendant  was  acquitted  and  discharged.  And  the 
defendant  says  that  he  is  now  charged  in  this  indictment  of 
this  offense,  which  is  based  upon  the  same  matter  and  trans- 
actions as  that  for  which  he  was  tried  and  acquitted  as  afore- 
said in  the  first  indictment  (complaint  or  affidavit).  All  of 
which  the  defendant  is  ready  to  verify,  and  prays  that  he  be 
discharged  in  the  present  indictment. 


Defendant  or  Attorney  for  Defendant 
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7.  Plea  of  Former  Jeopardy. 

Comes  the  defendant  (in  his  own  proper  person,  or  by  attor- 
ney), and  for  plea  says:  He  has  once  been  in  jeopardy  for  the 
offense  of  which  he  is  now  charged  in  this  indictment;  and 

that  at  the term  of court,  towit,  on  the day 

of ,  the  defendant  was  in  due  form  arraigned  and 

pleaded  not  guilty  to  the  said  offense  charged,  which  was  in 

substance  as  follows:  (here  set  out  the  indictment, 

complaint,  or  affidavit  charging  the  offense  or  the  substance 
thereof),  and  that  the  defendant  was  thus  put  upon  trial  for 
such  offense,  and  after  he  had  plead  to  the  same  and  was  thus 

in  jeopardy,  that (here  set  out  the  matters  and  facts 

constituting  the  irregularity  that  would  bar  a  subsequent 
prosecution  for  the  same  offense).  All  of  which  the  defendant 
is  ready  to  verify,  and  he  prays  judgment  of  this  court  that  he 
be  discharged  from  the  premises  in  the  present  indictment 
specified. 


Defendant  or  Attorney  for  Defendant. 

8.  Replication,  General  Form  of. 

Comes  the  solicitor  and  for  replication  to  the  defendant's 
plea,  says:  That  the  state  ought  not  to  be  precluded  from  pros- 
ecuting the  said  indictment  against  the  defendant  on  account 

of  any  fact  stated  in  said  plea,  because  he  says: (here 

set  out  the  matter  which  constitutes  the  replication  to  the 
plea).  All  of  which  the  solicitor  is  ready  to  verify,  and  he 
prays  judgment  that  the  defendant  be  convicted  of  the  prem- 
ises in  said  indictment  alleged. 


(Solicitor.) 
9.  Replication  to  Plea  of  Jurisdiction. 

Comes  the  solicitor,  and  for  replication  to  the  defendant's 
plea  to  the  jurisdiction  of  this  court,  says:  Notwithstanding 
any  facts  or  matters  alleged  by  the  defendant  in  his  said  plea, 
this  court  ought  not  to  be  excluded  from  taking  further  cogni- 
zance of  this  indictment,  because (here  set  out  the 

matter  constituting  the  replication  to  said  plea.  All  of  which 
the  solicitor  is  ready  to  verify,  and  he  prays  that  the  defendant 
may  answer  said  indictment. 


(Solicitor.) 

Pleas  of  Guilty  and  Not  Guilty. 

The  pleas  of  guilty  and  not  guilty  may  be  made  either  orally 
or  in  writing. 
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CROSS   REFERENCES. 


PLEADING  AND   PRACTICE  (Civil  Code) 5296-5383 

••  (Criminal  Code)   7565-7574 

PLEADING    AND    PRACTICE;      ACTIONS    AND    PARTIES     (Civil 

Code)    2440-2506 

PLEADING  AND  PRACTICE  IN  CHANCERY  (Civil  Code) 3087-3228 

PLEAS    (Civil  Code) 5330-5337,  5383 

"         (Criminal  Code)   7565-7573 

PLBDGB8  (Civil  Code) 3301-3305,  5290-5295 

POINTING  WEAPONS  AT  ANOTHER  (Criminal  Code) 6893 

POISONING  SPRINGS,  WELLS,  RESBRVOIRS,  ETC.  (Criminal  Code) 

7575,  7874 


CHAPTER  272. 

POISONS;  PENAL  STATUTES  CONCERNING.    7575-T57& 


Section. 

7675.  Poisoning  springs,  wells,  etc. 

7576.  Placing  or  putting  poison  on 
premises  of  another,  or  on 
public  road  or  place;  pen- 
alty for. 


Section. 

7577.  Poisons  must  be  labeled. 

7578.  The  same;  to  what  cases  not 

applicable. 


7575.  (5329)  (4076)  (4240)  (3682)  (139)  Poisoning  springs, 
wells,  etc. — Any  person,  who  willfully  or  wantonly  poisons  any 
spring,  fountain,  well,  or  reservoir  of  water,  must,  on  convic- 
tion, be  imprisoned  in  the  penitentiary  for  not  less  than  ten 
nor  more  than  twenty  years.     (Form  85  [69].) 

(Clay's  Digest,  p.  419,  §  13.) 

7576.  Placing  or  patting  poison  on  premises  of  another,  or 
on  public  road  or  place;  penalty  for. — Any  person  who  will- 
fully or  wantonly  places  or  deposits  any  poison  or  poisoned 
substance  in  the  yard  or  other  lands  or  premises  of  another 
without  the  consent  of  the  owner  thereof,  or  in  any  street,  road, 
or  other  public  place,  is  guilty  of  a  misdemeanor,  and,  on  con- 
viction, shall  be  fined  not  less  than  fifty  nor  more  than  one 
thousand  dollars,  and  may  also  be  imprisoned  in  the  county  jail 
or  sentenced  to  hard  labor  for  the  county  for  not  more  than 
twelve  months. 

7577.  (5332)  (4077)  (4242)  (3683)  (140)  Poisons  must  be 
labeled. — Any  person  who  shall  retail  arsenic  or  any  of  its 


POISONS;  PENAL  STATUTES  CONCERNING— POOLING.  845 

preparations,  corosive  sublimate,  white  or  red  precipitate,  Amended, 
biniodide  of  mercury,  cyanide  of  potassium,  hydrocyanic  acid,  J££  £ 
strychnia,  or  any  poisonous  vegetable,  alkaloids,  or  their  salts,  sre/$$i 
or  the  essential  oil  of  almonds,  opium  or  its  preparation,  except  and  * 
paregoric,  and  other  preparation  of  opium  containing  less  than 
two  grains  to  the  ounce,  aconite,  belladonna,  colchicum, 
conium,  nux  vomica,  henbane,  savine,  ergot,  cotton  root,  can- 
tharides,  creosote,  veratrum,  digitalis,  and  their  pharmaceu- 
tical preparations,  croton  oil,  chloroform,  chloral  hydrate, 
sulphate  of  zinc,  mineral  acids,  carbolic  and  oxalic  acids,  with- 
out labeling  the  box,  vessel,  or  paper  in  which  the  said  poisons 
are  contained,  with  the  name  of  the  article,  the  word i '  Poison, 9 ' 
and  the  name  and  place  of  business  of  the  seller,  and  enter  in  a 
book  kept  for  that  purpose,  the  name  of  the  purchaser,  date  of 
sale,  the  name  of  the  poison,  and  the  quantity  purchased;  or 
any  person  who  shall  sell  or  deliver  any  of  the  poisons  enumer- 
ated in  this  section  to  a  purchaser  who  is  not  aware  of  its  pois- 
onous character,  and  who  does  not  represent  that  it  is  to  be 
used  for  a  legitimate  purpose,  shall  be  guilty  of  a  misdemeanor, 
and,  on  conviction,  shall  be  fined  not  less  than  fifty  nor  more 
than  two  hundred  and  fifty  dollars.     (Form  86.) 

(Clay's  Digest,  p.  436,  §  6;  Feb.  28, 1887,  p.  106,  §  8.) 

7578.  The  same;  to  what  cases  not  applicable.— The  pro-  (r.o.o.) 
visions  of  the  preceding  section  shall  not  apply  to  the  dispens- 
ing of  poisons  in  usual  quantities  or  doses  upon  the  prescrip- 
tion of  licensed  practitioners  of  medicine,  nor  to  manufacturers 
making  and  selling  poisons  at  wholesale. 


CROSS   REFERENCES. 


POISONS;  PENAL  STATUTES  CONCERNING  (Criminal  Code).. .  .7575-7578 

POLICE    COMMISSION  (Political  Code) 1231,  1232' 

POLICE  REGULATIONS  (Political  Code) 876 

POLITICAL   CAMPAIGNS;    CONTRIBUTIONS  TO  (Criminal  Code) . . .  6630 

POLITICAL  ORGANIZATION  OF  STATE  (Political  Code) 121  et  seq. 

POLITICAL  PARTIES  (Political  Code) 347,  352,    372 

POLLING  JURY  (Criminal  Code) 7315-7317 

POLLS   (Political  Code) 396,    397 

POLL-TAX    (Political    Code) 2074-2093 

POLLUTING  RUNNING  STREAMS  (Criminal  Code) 7575,  7874 

POLLUTING  WATERS  (Criminal  Code) 7863-7873 

POLLUTING  WATER  SUPPLY  OF  CITY  OR  TOWN  (Criminal  Code) . . .  7875 

POLYGAMY  (Criminal  Code) 6389-6390 

POLYTECHNIC    INSTITUTE  (Political  Code) 1899-1911 

POOLING  (Civil  Code) 5497 
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CHAPTEE  273. 

POOLS,  MONOPOLIES,  TRUSTS,  AND  COMBINES.    767^-7582. 


Section. 

7679.  Forming    pools    or    combina- 

tions to  regulate  the  quan- 
tity or  price  of  products. 

7680.  Combinations  to   control  cor- 

porations with  intent  to  fix 
the  price  or  production  of 
commodities. 


Section. 

7681.  Monopolies,  penalty  for. 

7682.  Four  preceding  sections  giro 

in  special  charge  to  grand 
juries. 


7579.  (5557)  Forming  pools  or  combinations  to  regulate  the 
quantity  or  price  of  products. — Any  person  or  corporation  who 
engages  or  agrees  with  other  persons  or  corporations,  or  enters 
into,  directly  or  indirectly,  any  combination,  pool,  trust,  or 
confederation,  to  regulate  or  fix  the  price  of  any  article  or  com- 
modity to  be  sold  or  produced  within  this  state,  or  any  person 
or  corporation  who  enters  into,  becomes  a  member  of,  or  party 
to,  any  pool,  agreement,  combination,  or  confederation,  to  fii 
or  limit  the  quantity  of  any  article  or  commodity  to  be  pro- 
duced, manufactured,  mined,  or  sold,  in  this  state,  must,  on 
conviction,  be  fined  not  less  than  five  hundred  nor  more  than 
two  thousand  dollars.     (Form  87.) 

(Feb.  7,  1891,  p.  438,  S  *  2,  3.) 

7580.  (5558)  Combinations  to  control  corporations  with 
intent  to  fix  the  price  or  production  of  commodities. — Any  cor- 
poration chartered  under  the  laws  of  this  state,  or  any  officer, 
stockholder,  agent,  or  employe  of  any  such  corporation,  which 
enters  into  any  combination  with  any  other  corporation  or 
person  with  the  intent  to  place  the  management  or  control  of 
any  such  corporation  in  the  hands  of  another  corporation  or 
person,  and  thereby  limit  or  fix  the  price,  restrict  or  diminish 
the  production,  manufacture,  sale,  use,  or  consumption  of  any 
article  of  commerce,  must,  on  conviction,*  be  fined  not  less  than 
five  hundred  nor  more  than  two  thousand  dollars. 

7581.  Monopolies,  penalty  for. — Any  person  or  corporation, 
domestic  or  foreign,  which  shall  restrain  or  attempt  to  restrain 
the  freedom  of  trade  or  production,  or  which  shall  monopolize 
or  attempt  to  monopolize  the  production,  control,  or  sale  of  any 
commodity,  or  the  prosecution,  management,  or  control  of  any 
kind,  class,  or  description  of  business;  or  which  shall  destroy, 
or  attempt  to  destroy,  competition  in  the  manufacture  or  sale 
of  a  commodity,  shall  be  guilty  of  a  misdemeanor,  and,  upon 
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conviction,  shall  be  fined  not  less  than  five  hundred  nor  more 
than  two  thousand  dollars  for  each  offense. 

7582.  (5559)  Four  preceding  sections  given  in  special  charge 
to  grand  juries. — The  f  onr  preceding  sections  must  be  given  in 
special  charge  to  the  grand  jury. 


CROSS   REFERENCES. 


POOLS,  MONOPOLIES,  TRUSTS,  AND  COMBINES  (Criminal  Code) . . 

7000,  757*-7582 

POOR  (Political  Code) 1598  et  seq.,  160&-1617 

POSSE   COMITATUS  (Criminal  Code) 7518,  6271 

POSSESSION  (Civil  Code) 2880 

POSTHUMOUS  CHILD  (Civil  Code) 3402,  3759 

POTATOES  (Political  Code) 2489 

POUNDS  (Civil  Code) 5881-5898 


CHAPTER  274. 

POWDER.    7583. 

7583.  (5351)  (4093)  (4236)  (3748)  (201)  Storing  gunpow-  M 
der  in  city  or  town. — Any  person  who  keeps  on  hand,  at  any 
one  time,  within  the  limits  of  any  incorporated  city  or  town, 
for  sale  or  for  nse,  more  than  fifty  pounds  of  gunpowder,  or 
other  explosives,  must,  on  conviction,  be  fined  not  less  than  one 
hundred  dollars. 

Whether  storing  gunpowder  in  town  or  city  is  a  nuisance  per  se,  and  whether 
it  is  in  violation  of  statute,  see  Kinney  v.  Koopman  ft  Gerties,  116  Ala.  310 
(22  So.  593);  Rudder  v.  Koopman  &  Gerdes,  116  Ala.  332  (22  So.  601),  which 
eases  seem  to  be  in  conflict. 


CROSS   REFERENCES. 

POWDEB  (Political  Code) 1453 

"  (Criminal  Code)    7588 

POWDEB  MAGAZINES;  EXPLOSIVES  (Political  Code) 1271 

POWER  OP  ATTORNEY  (Civil  Code) 3360,  3440,  3818 

POWER  COMPANIES  (Civil  Code) 3627-8637 

POWERS  (Political  Code) 3 

••  #        (Civil  Code) 4896,  3423 

POWERS  TO  CONVEY,  ETC.  (Civil  Code) 3422-3440 

PRACTICE  AND  PLEADING  (Civil  Code) 5296-5383 

PRACTICE  AND  PLEADING  IN  CHANCERY  (Civil  Code) 3087-8228 

PRACTICE  OF  LAW  (Civil  Code) 2972  et  seq. 

PREACHERS;    CONFERENCE   OF  (Civil  Code) 3593-3596 

PRECINCTS  (Political  Cod-) 339-  846 

PREGNANCY  (Civil  Code) 3794,  3807 
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PBELIMINABY  PROCEEDINGS. 
Complaint,  Depositions,  and  Warrant  of  Arrest. 


CHAPTEE  275. 

PRELIMINARY  PROCEEDINGS.    7584r-7615. 

Complaint,  Depositions,  and  Warrant  of  Arrest.    7584-7588. 
Discharge  on  Bail  Before  or  Without  Preliminary  Exami- 
nation.   7589-7592. 
ARTICLE  3.    Preliminary  Examination  and  Its  Incidents.    7593-7615. 


ARTICLE  1. 
ARTICLE  2. 


AETICLE    1. 
Complaint,  Depositions,  and  Warrant  of  Arrest.    7584-7588. 


Section. 

7584.  Definition  of  complaint. 

7585.  Plaintiff    examined    on    oath; 

depositions  reduced  to  writ- 
ing, and  subscribed. 

7586.  What  depositions  must  state. 


Section. 

7587.  Warrant  of  arrest  to  issue,  if 

probable  cause  shown. 

7588.  Form    and    contents   of  war- 

rant; to  whom  directed  and 
by  whom  executed. 


7584.  (5204)  (4255)  (4647)  (3977)  (428)  Definition  of  com- 
plaint.— The  complaint  is  an  allegation,  made  before  a  proper 
magistrate,  that  a  person  has  been  guilty  of  a  designated 
public  offense. 

This  and  three  succeeding  sections  apply  only  to  preliminary  proceedings 
before  committing  magistrates,  and  not  to  criminal  prosecutions  before  the 
county  court,  and  justices  of  the  peace. — Sale's  case,  68  Ala.  530.  Technical 
accuracy  not  required  in  preliminary  proceedings;  what  sufficient. — Brown's 
case,  63  Ala.  97;  Rhodes  v.  King,  52  Ala.  272.  Jurisdiction  of  justices  and 
notaries  ex  officio  justices  extends  to  the  entire  county  in  preliminary  proceed- 
ings—Matthew 's  case,  96  Ala.  62  (11  So.  203);  Ex  parte  Davis,  95  Ala.  9 
(11  So.  308);  Boynton's  case,  77  Ala.  29. 

7585.  (5205)  (4256)  (4648)  (3978)  (429)  Plaintiff  examined 
on  oath;  depositions  reduced  to  writing,  and  subscribed.— 
Upon  a  complaint  being  made  to  any  one  of  the  magistrates 
specified  in  section  7519  (5161)  that  such  offense  has,  in  the 
opinion  of  the  complainant,  been  committed,  the  magistrate 
must  examine  the  complainant,  and  such  witnesses  as  he  may 
propose,  on  oath,  take  their  depositions  in  writing,  and  cause 
them  to  be  subscribed  by  the  persons  making  them. 

Note. — The  examination  of  complainant  and  his  witnesses  and  the  taking  of 
the  depositions  should  precede  the  issuance  of  the  warrant.  It  is  to  be  regretted 
that  the  practice  has  grown  up  in  this  state  for  the  magistrate  to  issue  i 
warrant  for  the  gravest  of  offenses  upon  the  affidavit  of  the  affiant  alone,  that 
he  has  probable  cause  for  believing  a  designated  offense  has  been  committed 
and  that  the  person  charged  is  guilty  thereof,  simply  following  the  form  for 
instituting  proscutions  for  misdemeanors  in  county  court  or  before  justices 
of  the  peace.  It  will  be  seen  from  an  examination  of  this  article  that  it  was 
never  intended  that  the  warrant  should  issue  upon  the  mere  affidavit  of 
affiant.    It  will  be  noticed  by  §  7587  (5207)  that  it  is  the  magistrate  who  must 
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Complaint,  Depositions,  and  Warrant  of  Arrest, 
be  reasonably  satisfied  from  the  depositions  and  who  mast  have  reasonable 
ground  to  believe  that  the  defendant  is  guilty  before  issuing  the  warrant, 
while  the  practice  is,  that  the  justice  has  no  knowledge  or  information  at  all 
but  issues  the  warrant  upon  a  mere  affidavit  that  the  affiant  has  probable  cause 
for  believing  and  does  believe,  etc.  A  notary  public  ex  officio  justice  of  the 
peace  has  the  same  territorial  as  the  justice  of  the  peace. — Matthews  v. 
State,  96  Ala.  62  (11  So.  203).  What  prosecutions  may  be  begun  by  affidavit 
and  warrant  of  arrest. — Sale  v.  State,  68  Ala.  530.  Duty  of  magistrate  dis- 
cussed.—Marks  v.  Hastings,  101  Ala.  165  (13  So.  297).  The  policy  of  the  Jaw 
forbids  justices  from  advising,  as  attorney,  in  prosecutions  instituted  before 
them. — lb. 

7586.  (5206)  (4257)  (4649)  (3979)  (430)  What  depositions 
must  state. — The  depositions  must  set  forth  the  facts  stated  by 
the  complainant  and  his  witnesses,  tending  to  establish  the 
commission  of  the  offense  and  the  guilt  of  the  defendant. 

Duty  of  committing  magistrate  under  this  section. — Harris's  case,  73  Ala. 
495.  Statutes  authorizing  the  taking  of  testimony  by  depositions  in  criminal 
cases  have  no  application  to  preliminary  examinations. — Couch's  case,  63  Ala. 
163.    See  Marks  v.  Hastings,  101  Ala.  165  (13  So.  297). 

7587.  (5207)  (4258)  (4650)  (3980)  (431)  Warrant  of  arrest 
to  issue,  if  probable  cause  shown. — If  the  magistrate  is  reason- 
ably satisfied  from  such  deposition  that  the  offense  complained 
of  has  been  committed,  and  that  there  is  reasonable  ground  to 
believe  that  the  defendant  is  guilty  thereof,  he  must  issue  a 
warrant  of  arrest. 

Constitution  prohibits  issue  of  warrant  without  probable  cause  supported 
by  oath  or  affirmation. — Johnson  v.  State,  82  Ala.  29  (2  So.  466).  A  complaint 
and  warrant  of  arrest  provided  in  this  article  applies  only  to  preliminary  pro- 
ceedings.— Sale  v.  State,  68  Ala.  530.  Power  of  officer  to  issue  alias  warrant 
in  loss  of  original. — Clayton  v.  State,  122  Ala.  91  (26  So.  118). 

7588.  (5208)  (4259)  (4651,  4652)  (3981,  3982)  (432,*  433) 
Form  and  contents  of  warrant;  to  whom  directed  and  by  whom 
executed. — A  warrant  of  arrest  is  an  order  in  writing,  issued 
and  signed  by  a  magistrate,  stating  the  substance  of  the  com- 
plaint, directed  to  a  proper  officer,  and  commanding  him  to 
arrest  the  defendant;  and  such  warrant  must  designate  the 
name  of  the  defendant,  if  known,  but  if  it  state  that  the  name 
is  unknown  to  the  magistrate,  then  no  name  need  be  inserted. 
It  must  also  state  the  offense,  either  by  name,  or  so  that  it  can 
be  clearly  inferred;  the  county  in  which  it  was  issued  must 
appear  from  some  part  of  the  warrant;  and  the  warrant  must 
be  signed  by  the  magistrate,  with  his  name  and  initials  of 
office,  or  the  same  must  in  some  way  appear  from  the  warrant. 
It  must  be  directed  "To  any  lawful  officer  of  the  state,' '  and  if 
executed  by  any  lawful  officer,  having  authority  to  execute  it, 
it  is  valid,  without  regard  to  its  direction.  It  may  be,  in  sub- 
stance, as  follows: 

54-AO-VOL.  Ill 
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Complaint,  Depositions,  and  Warrant  of  Arrest. 

The  State  of  Alabama,         } 

County.  I 

To  any  lawful  officer  of  the  state: 

Complaint  on  oath  having  been  made  before  me  that  the 
offense  of  (designating  or  describing  it)  has  been  committed, 
and  accusing  C.  D.  thereof,  you  are,  therefore,  commanded 
forthwith  to  arrest  CD.  and  bring  him  before  me. 

Dated  the day  of ,  19 — . 

(Signed)      E.  F.,  Justice  of  the  Peace, 
(or  other  magistrate,  as  the  case  may  be.) 

That  complaint  or  affidavit  does  not  comply  with  statute  no  ground  for 
discharging  on  writ  of  habeas  corpus —Ex  parte  McQlawn,  75  Ala.  38.  Suffi- 
cient designation  of  offense  in  warrant. — Adams  v.  Coe,  123  Ala.  664  (26  So. 
652);  Rhodes  v.  King,  52  Ala.  272;  Spear  v.  State,  120  Ala.  351  (25  So.  46). 
Liability  of  persons  for  procuring  void  warrants;  warrant,  procuring  on  insuffi 
cient  complaint;  liability  of  affiant. — Oates  v.  Bullock,  136  Ala.  537  (33  So. 
835).  Warrant,  procuring  special  constable  to  execute  it. — Parish  v.  State, 
130  Ala.  92  (30  So.  474).  Paper  reading  as  follows:  "Proof  having  been 
made  before  me  that  the  offense  of  petit  larceny  had  been  committed,  and 
that  Will  Brown  is  accused,  you  are  therefore  commanded  to  arrest  Will 
Brown  and  bring  him  before  me  forthwith, ' '  is  not  a  warrant  that  will  protect 
the  officer  executing  it.— Brown  v.  State,  109  Ala.  70  (20  So.  103)^.  For  the 
purpose  of  issuing  warrant  upon  complaint  and  within  the  territorial  limits  of 
his  jurisdiction,  a  justice  of  the  peace  is  equal  in  jurisdiction  to  any  other 
magistrate  for  preliminary  proceedings. — Humphrey  v.  State,  125  Ala.  110 
(27  So.  969).  The  fact  that  the  affidavit  after  charging  the  offense  added 
the  wrods  "or  affray,"  does  not  render  it  invalid. — Louis  v.  State,  112  Ala. 
52  (21  So.  64).  Liability  of  magistrate  and  affiant  for  wrongful  or  malicious 
prosecution.— Mark  v.  Hastings,  101  Ala.  165  (13  So.  297).  See  127  Ala.  86 
(28  So.  602) ;  1  Stew.  494.  Writ  of  arrest  and  capias  issued  upon  indictment- 
Spear  v.  State,  120  Ala.  351  (25  So.  46).  Sufficiency  of  warrant — Wilson  v. 
State,  115  Ala.  129  (22  So.  567).  This  statute  is  entirely  different  from  where 
parties  have  been  arrested  on  warrants  charging  misdemeanors,  returnable  to 
county  court  or  before  justices  of  the  peace  for  final  trial;  the  same  particn 
larity  in  describing  the  offense  charged  is  not  necessary. — McGee  v.  State, 
115  Ala.  135  (22  So.  113).  Form  of  warrant  examined  and  held  sufficient— 
Murphy  v.  State,  55  Ala.  252.  Technical  accuracy  not  required;  sufficient  to 
designate  offense,  either  in  complaint  or  warrant,  by  name  only,  or  by  words 
from  which  it  may  be  inferred. — Brown's  case,  63  Ala.  97;  Rhodes  v.  King,  52 
Ala.  272;  Crosby  v.  Hawthorn,  25  Ala.  221.  Mere  clerical  misprision  (omitting 
the  word  "me")  does  not 'affect  sufficiency  of  warrant. — Johnson's  ease, 
73  Ala.  21.  Warrant  directed  to  "any  lawful  officer  of  the  state"  is  valid  — 
Wilson's  case,  99  Ala.  194  (13  So.  427).  Warrant  can  only  issue  on  probable 
cause  supported  by  oath  or  affirmation;  warrant  to  answer  "a  charge  of  sus 
pjcion,"  etc.,  based  on  affidavit  charging  suspicion  only,  is  void. — Johnson's 
case,  82  Ala.  29  (2  So.  466). 
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Discharge  on  Bail  Before  or  Without  Preliminary  Examination. 


AKTICLE  2. 

Discharge  on  Bail  Before  or  Without  Preliminary  Examination.    7589- 

7592. 


8ECTOON. 

7589.  When  officer  arresting  may 
discharge  on  bail. 

7500.  Discharge  on  bail  by  magis- 
trate. 


Section. 

7591.  Same;   presumption   in  fixing 

amount  of  bail. 

7592.  Undertaking  and  warrant  re- 

turned to  court. 


7589.  (5224)  (4275)  (4659)  (3989)  (440)  When  officer 
arresting  may  discharge  on  bail. — When  the  offense  described 
in  the  warrant  is  a  misdemeanor,  and  it  is  executed  by  the 
sheriff  or  his  deputy,  such  sheriff  or  deputy  may,  on  the  request 
of  the  defendant,  discharge  him,  on  sufficient  bail  for  his 
appearance  at  the  next  term  of  the  court  having  jurisdiction 
of  the  offense,  to  answer  any  indictment  which  may  be  found 
against  him  therefor;  and,  if  such  court  is  in  session,  for  his 
appearance  at  such  court. 

(Clay's  Digest,  p.  448,  §  19.)  It  often  occurs  in  cases  of  felonies  that  the 
defendant  appears  and  waives  examination,  and  is  bound  over  to  answer  indict- 
ment. If  this  is  done,  the  defendant  cannot  complain  that  evidence  was 
not  taken  down,  but  the  magistrate  may  proceed  with  the  examination  not- 
withstanding the  waiver.— Percy  v.  State,  125  Ala.  52  (27  So.  844).  Sheriff 
or  deputy  not  required  to  certify  recognizance;  being  found  on  file  connects 
it  with  the  return  on  the  capias. — Shreeve's  case,  11  Ala.  679.  If  justice 
issuing  warrant  has  no  jurisdiction  to  try  the  case,  sheriff  may  take  bail  for 
defendant  to  appear  at  next  term  of  court  having  jurisdiction,  or  at  the  present 
term,  if  court  in  session;  but  if  conditioned  to  appear  before  the  justice,  it  is 
void. — Jones's  case,  63  Ala.  161.  Prisoner  charged  with  misdemeanor  is 
entitled  to  bail  as  matter  of  right,  and  it  is  sheriff's  ministerial  and  absolute 
duty  to  accept  sufficient  bail  when  tendered  and  discharge  prisoner. — Ham-' 
mond's  case,  59  Ala.  168;  Taylor  v.  Smith,  104  Ala.  537  (16  So.  629). 

7590.  (5225)  (4276)  (4660)  (3990)  (441)  Discharge  on  bail 
by  magistrate. — When  the  offense  described  in  the  warrant  is 
a  misdemeanor,  and  it  is  not  executed  by  the  sheriff  or  his 
deputy,  at  the  defendant's  request,  he  may  be  brought  before  a 
magistrate  of  the  county  in  which  the  warrant  was  executed; 
and  such  magistrate  may,  without  examination,  discharge  such 
defendant,  upon  sufficient  bail  for  his  appearance  before  the 
court  having  cognizance  of  the  offense; 

Power  of  officer  to  imprison  after  arrest. — Hayes  v.  Mitchell,  69  Ala.  452. 

7591.  (5226)  (4277)  (4661)  (3991)  (442)  Same;  presump- 
tion in  fixing  amount  of  bail. — When  the  bail  is  taken  under 
the  provisions  of  the  last  two  sections,  the  officer  or  magistrate, 
in  fixing  the  amount  of  bail,  must  act  on  the  presumption  that 
the  offense  is  of  an  aggravated  nature. 

7592.  (5227)  (4278)  (4662)  (3992)  (443)  Undertaking  and 
warrant  returned  to  court. — The  magistrate  admitting  the 
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defendant  to  bail,  under  the  provisions  of  section  7590  (5225), 
must  certify  the  same  upon  the  warrant,  and  deliver  such 
warrant,  with  the  undertaking,  to  the  officer  who  executed 
the  warrant;  who  must  cause  the  same  to  be  delivered,  with- 
out unnecessary  delay,  to  the  clerk  of  the  court  in  which  the 
defendant  is  bound  by  his  undertaking  to  appear. 

(Aikin's  Digest,  p.  118,  §  §  22,  23;  Clay's  Digest,  p.  444,  §  35;  Clay's  Digest, 
p.  448,  $  20.)  Statute  dispenses  with  many  requirements  of  common  law  indict- 
ments, but  substance  of  proceedings  must  be  set  forth;  and  other  averments  nec- 
essary.— Jacobs 's  case,  61  Ala.  448.  Failure  of  indictment  to  describe  court  in 
which  perjury  was  committed,  fatal. — Bivers  v.  State,  97  Ala.  72  (12  So.  434). 
Affidavit  and  indictment  which  sufficiently  designate  and  charge  the  offense- 
Bradford  v.  State,  134  Ala.  141  (32  So.  742).  Form  of  indictment  examined  ind 
held  sufficient.— Bradford  v.  State,  134  Ala.  141  (32  So.  742).  False  affidavit  on 
application  for  a  new  trial  before  circuit  court. — Walker  v.  State,  107  Ala.  5 
(18  So.  393).  Oath  administered  by  a  de  facto  officer;  perjury  can  be  predi- 
cated on  oath  administered  by  de  facto  deputy  clerk. — Walker  v.  State,  107 
Ala.  5  (18  So.  393).  Form  and  sufficiency  of  indictment;  variance  between 
indictment  and  proof. — Walker  v.  State,  96  Ala.  53  (11  So.  401).  Whit 
amounts  to  subornation  of  perjury.— Booker  v.  State,  100  Ala.  30  (14  So.  561). 
Forms  in  Code,  and  analogous  forms  sufficient;  sufficient  allegation  of  false 
testimony,  or  assignments  of  perjury;  proof  of  one  assignment  sufficient- 
Williams 's  case,  68  Ala.  551;  Brown's  case,  47  Ala.  47;  Peterson's  case,  74 
Ala.  34;  DeBernie's  case,  19  Ala.  23;  McMurry's  case,  6  Ala.  324;  Lea's  case, 
3  Ala.  602;  Smith's  case,  103  Ala.  57  (15  So.  866);  McClerkin's  case,  105  Ala. 
107  (17  So.  123);  Walker's  case,  96  Ala.  53  (11  So.  401);  Barnett's  case,  89 
Ala.  165  (7  So.  414);  Hicks 's  case,  86  Ala.  30  (5  So.  425);  Davis's  case,  79 
Ala.  20.  Indictment  charging  perjury  on  trial  of  a  person  charged  with  bur- 
glary, must  allege  name  of  owner  of  house  burglarized. — Davis's  case,  79  Ala. 
20.  Indictment  for  perjury  before  grand  jury  must  state  name  of  party  and 
act  under  investigation. — Banks's  case,  78  Ala.  14. 
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7593.  (5228)  (4279)  (4693)  (4023)  (474)  Magistrate  may 
associate  others  with  him. — Any  magistrate  to  whom  com- 
plaint is  made,  or  before  whom  any  defendant  is  brought 
charged  with  a  public  offense,  may  associate  with  himself  one 
or  more  magistrates  of  equal  grade,  and  the  powers  and  duties 
in  this  chapter  prescribed  may  be  executed  and  performed 
by  them. 

(Clay's  Digest,  p.  450,  $  34.)  In  preliminary  proceedings  justices  and 
notaries  ex  officio  justices  have  jurisdiction  coextensive  with  the  county,  and 
may  sit  out  of  their  beats. — Ex  parte  Davis,  95  Ala.  9  (11  So.  308) ;  Boy  ton 's 
case,  77  Ala.  29;  Matthews 's  case,  96  Ala.  62  (11  So.  203.) 

7594.  (5229)  (4280)  (4673)  (4003)  (454)  Adjournment  of 
examination;  defendant  bailed  or  committed  ad  interim,  etc. 
—When  a  defendant  is  brought  before  a  magistrate  under  a 
warrant  of  arrest  for  examination,  such  magistrate  may  ad- 
journ the  examination  from  time  to  time,  as  may  be  necessary, 
not  exceeding  ten  days  at  one  time,  without  the  consent  of 
the  defendant,,  and  to  the  same,  or  a  different  place  in  the 
county;  and,  in  such  case,  if  the  defendant  is  charged  with 
a  capital  offense,  he  must  be  committed  to  jail  in  the  mean- 
time; but  if  the  offense  is  not  capital,  he  may  give  bail,  in 
such  sum  as  the  magistrate  directs,  for  his  appearance  for 
such  further  examination,  and  for  the  want  thereof  must  be 
committed;  and  on  the  day  to  which  the  examination  was 
adjourned,  he  may  be  brought  before  the  magistrate  by  his 
verbal  order  to  the  officer  who  had  charge  of  him,  or  by  order 
in  writing  to  a  different  person,  if  the  custody  has  been 
changed. 

(Clay's  Digest,  p.  448,  §  23.)  Fact  that  statutes  permit  preliminary 
examination  is  sufficient  to  show  the  right  would  not  exist  but  for  the  statute. 
—Ex  parte  Davis,  95  Ala.  9  (11  So.  308).  When  accused  demands  trial  by 
Jnry. — Ex  parte  Dunklin,  72  Ala.  241.  Justice  in  preliminary  proceedings 
constitutes  a  court  of  oyer  and  termina  with  jurisdiction  concurrent  with  that 
of  the  county  court. — Ex  parte  Dunklin,  72  Ala.  241.  The  proceedings  before 
justice  in  cases  in  which  they  have  final  jurisdiction,  and  the  proceedings  when 
a  jury  trial  is  demanded  are  entirely  different  from  preliminary  proceedings. — 
Ex  parte  Dunklin,  72  Ala.  241;  Sale  v.  State,  68  Ala.  530.  When  recognizance 
void  for  uncertainty. — Allen's  case,  33  Ala.  422. 

7595.  (5230)  (4281)  (4674)  (4004)  (455)  Default  of  defend- 
ant admitted  to  bail  certified  to  court;  proceedings  thereon. — 

K  the  defendant  does  not  appear  before  the  magistrate  at 
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the  time  to  which  the  examination  is  adjourned,  he  must 
certify  the  default  on  the  undertaking  of  bail,  and  return  the 
same  to  the  next  circuit  or  city  court  of  his  county;  and  the 
like  proceedings  must  be  had  thereon  as  upon  the  breach  of 
an  undertaking  in  that  court,  the  certificate  of  the  magistrate 
being  presumptive  evidence  o*  the  default  of  the  defendant. 

(Clay's  Digest,  p.  449,  §  24.) 

7596.  (5231)  (4282)  (4675)  (4005)  (456)  On  failure  of 
magistrate  to  attend,  another  may  act  in  his  stead. — If  the 
magistrate  adjourning  the  examination  fails  to  attend  on  the 
day  to  which  such  examination  is  adjourned,  any  other  magis- 
trate of  the  county  may  attend  in  his  place  and  proceed  with 
the  examination,  or,  if  the  defendant  fails  to  appear,  enter 
his  default,  and  certify  the  same,  with  the  undertaking  of 
bail,  to  the  next  circuit  or  court  of  like  jurisdiction  of  the 
county,  according  to  the  provisions  of  the  preceding  sections; 
and  the  like  proceedings  may  be  had  thereon  as  if  certified 
by  the  magistrate  taking  the  same. 

Ex  parte  Davis,  95  Ala.  9  (11  So.  308);  Matthews ?s  case,  96  Ala.  62  (11 
So.  203). 

7597.  (5232)  (4283)  (4676)  (4006)  (457)  Alias  warrant 
of  arrest. — On  the  failure  of  the  defendant  to  appear,  the 
magistrate  certifying  the  default,  or  any  other  magistrate, 
may  issue  another  warrant  of  arrest,  upon  which  the  same 
proceedings  may  be  had  against  the  defendant  as  on  the 
original  warrant. 

7598.  (5233)  (4284)  (4677)  (4007)  (458)  Examination; 
how  conducted. — The  magistrate  before  whom  any  person  is 
brought,  charged  with  a  public  offense,  must,  as  soon  as  may 
be,  examine  the  complainant  and  the  witnesses  for  the  prose- 
cution on  oath,  in  the  presence  of  the  defendant;  and  after 
the  testimony  for  the  prosecution  is  heard,  the  witnesses  for 
the  defendant  must  be  sworn  and  examined. 

(Clay's  Digest,  p.  449,  §  25.) 

7599.  (5234)  (4285)  (4678,  4679)  (4008,  4009)  (459,  460) 
Eight  of  defendant  to  appear  by  counsel;  examination,  how 
conducted. — The  defendant  may  appear  by  counsel,  and  the 
magistrate  may,  on  application,  direct  the  witnesses  for  the 
prosecution  or  defense,  or  both,  to  be  kept  separate,  so  that 
they  cannot  hear  the  evidence,  or  converse  with  each  other 
until  examined;  such  examination  is  under  the  control  of  the 
magistrate,  and  should  be  so  conducted  as  to  elicit  the  facts 
of  the  case. 

(Clay's  Digest,  p.  449,  §  26.) 
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7600.  (5235)  (4285)  (4677)  (4009)  (460)  Testimony  of 
witnesses  reduced  to  writing  and  subscribed. — The  evidence 
of  the  witnesses  examined,  both  for  the  state  and  for  the 
defendant,  must  be  reduced  to  writing  by  the  magistrate,  or 
under  his  direction,  and  signed  by  the  witnesses  respectively. 

(Clay's  Digest,  p.  449,  §  27.)    Matthews 's  case,  96  Ala.  62  (11  So.  203). 

7601.  Testimony  preserved  and  delivered. — The  testimony 
when  taken  as  above  provided  must  be  carefully  preserved 
by  the  magistrate,  and  must  be  delivered  by  him  to  the  clerk 
of  the  court  having  jurisdiction  of  the  cause  at  least  ten  days 
before  the  meeting  of  the  grand  jury  next  after  the  holding 
of  such  preliminary,  but  if  such  preliminary  is  not  held  ten 
days  before  the  meeting  of  the  grand  jury,  then  it  shall  be 
the  duty  of  the  magistrate  to  immediately  turn  the  same  over 
to  the  said  clerk  or  the  solicitor  of  the  county  or  circuit  having 
jurisdiction  of  the  cause. 

7602.  Failure  of  magistrate  to  comply;  penalty  for. — Any 
committing  magistrate  who  fails  or  refuses  to  comply  with 
any  of  the  provisions  of  the  two  preceding  sections  shall  be 
guilty  of  a  misdemeanor  and  shall,  upon  conviction,  be  fined 
not  more  than  one  hundred  dollars. 

7603.  All  witnesses  examined.— It  shall  be  the  duty  of  the 
magistrate  to  examine  all  witnesses  having  any  knowledge 
of  any  facts  relevant  to  such  investigation,  whether  such  wit- 
nesses were  summoned  in  behalf  of  the  state  or  the  defendant. 

7604.  (5236)  (4287)  (4680)  (4010)  (461)  When  defendant 
must  be  discharged. — If  upon  the  whole  evidence  it  appears 
to  the  magistrate  that  no  offense  has  been  committed,  or  that 
there  is  no  probable  cause  for  charging  the  defendant  there- 
with, he  must  be  discharged. 

(Clay's  Digest,  p.  449,  §  27.)  The  defendant  should  be  discharged  if  the 
only  evidence  to  charge  him  of  a  felony  ia  the  uncorroborated  testimony  of  an 
accomplice..  There  cannot  be  probable  cause  shown  by  testimony  which  the 
law  expressly  and  positively  declares  to  be  insufficient  to  support  a  conviction. 
—State  v.  Smith,  138  Ala.  Ill  (35  So.  42).  It  often  occurs  in  case  of  felonies 
that  the  defendant  appears  and  waives  examination  and  is  bound  over  to 
answer  indictment.  If  this  is  done,  the  defendant  cannot  complain  that  evi- 
dence was  not  taken  down,  but  the  magistrate  may  proceed  with  the  examina- 
tion notwithstanding  the  waiver. — Percy  v.  State,  125  Ala.  52  (27  So.  844). 
Discharge  on  preliminary  examination  does  not  bar  subsequent  arrest  and 
examination. — Ex  parte  Crawlin,  92  Ala.  101  (9  So.  331);  Nicholson's  case,  72 
Ala.  176;  Robinson's  case,  108  Ala.  161   (18  So.  729). 

7605.  (5237)  (4288)  (4681)  (4011)  (462)  If  probable  cause 
shown,  discharged  on  bail,  or  committed — If  it  appears  that 
an  offense  has  been  committed,  and  that  there  is  probable 
cause  to  believe  that  the  defendant  is  guilty  thereof,  he  must 
be  discharged,  if  the  offense  is  bailable,  upon  giving  sufficient 
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bail,  but  if  sufficient  bail  is  not  given,  or  if  the  offense  is  not 
bailable,  he  must  be  committed  to  jail  by  an  order  in  writing. 

(Clay's  Digest,  p.  449,  §  27.)  The  accused  having  had  preliminary  exami- 
nation and  bail  fixed,  is  no  bar  to  further  arrest  or  examination,  nor  is  he 
thereby  entitled  to  bail  after  indictment. — Robinson  'b  case,  108  Ala.  161  (IS 
So.  729),  overruling  Skelton's  case,  104  Ala.  98  (16  So.  74).  As  to  what 
constitutes  probable  cause,  see  Lunsford  v.  Dietrich,  93  Ala.  565  (9  So.  308); 
Jordan  v.  A.  G.  S.  R.  Co.,  81  Ala.  220  (8  So.  191).  When  justice  of  the  peace 
has  no  final  jurisdiction  for  assault  and  battery. — Louis  v.  State,  112  Ala.  52 
(21  So.  64).  A  justice  of  the  peace  cannot  commit  for  an  offense  of  which  he 
has  final  jurisdiction.— Ex  parte  Pruitt  &  Harper,  99  Ala.  225  (13  So.  317). 
Proceedings  before  justice  of  the  peace  under  warrant  of  arrest  when  he  has 
final  jurisdiction. — Ex  parte  Dunklin,  72  Ala.  241.  Jurisdiction  of  justice  of 
the  peace  in  criminal  cases,  discussed. — Boynton  v.  State,  77  Ala.  29. 

7606.  (5238)  (4289)  (4682)  (4012)  (463)  Form  of  commit- 
ment  after  preliminary  examination. — The  commitment  mar 
be,  in  substance,  as  follows: 

"The  State  of  Alabama,  } 

County.       I 

To  the  jailer  of county: 

On  the  examination  of  A.  B.,  charged  with  the  offense  of 
murder  (or  other  offense,  as  the  case  may  be,  describing  it 
by  name,  or  so  that  it  may  be  clearly  inferred),  it  appearing 
that  such  offense  has  been  committed,  and  that  there  is  suffi- 
cient cause  to  believe  that  A.  B.  is  guilty  thereof,  you  are, 
therefore,  commanded  to  receive  him  into  your  custody,  and 
detain  him  until  he  is  legally  discharged. 

Dated  this  — —  day  of ,  19 — . 

C.  D.,  Justice  of  the  Peace, 
(or  other  officer,  as  the  case  may  be.)n 

Bight  of  defendant  to  give  bail  at  any  time  after  commitment,  bat  not 
after  indictment  found. — Ex  parte  Skelton,  104  Ala.  98  (16  So.  74);  s.  c^  10* 
Ala.  161  (18  So.  729).  And  commitment  raises  prima  facie  cause  for  deten- 
tion.— Ex  parte  McGlawn,  75  Ala.  38. 

Amended,      7607.  (5239)  (4290)  (4683)  (4013)  (464)  The  defendant,  if 
im  "'  committed,  may  elect  to  perform  hard  labor  for  the  county; 
289.'  '     duties  of  officers. — If  the  defendant  is  charged  with  a  mis- 
(r.co.)     demeanor,  and  is  ordered  to  be  committed  to  the  county  jail 
he  may  elect  to  perform  hard  labor  for  the  county,  pending 
his  trial.    It  shall  be  the  duty  of  the  magistrate  committing 
him  to  inform  him  of  his  right  to  make  such  election,  and  of 
the  advantages  accruing  to  him  thereby,  and  if  he  so  elects, 
it  shall  be  the  duty  of  the  magistrate  to  make  an  order  allow- 
ing him  to  do  so,  and  to  certify  that  fact  to  the  court  at 
which  he  is  required  to  appear.    It  shall  be  the  duty  of  the 
sheriff  to  carry  every  person  in  his  custody  charged  with  a 
misdemeanor  before  the  judge  of  probate,  or  if  he  is  absent 
before  the  judge  or  clerk  of  the  court  having  jurisdiction  of 
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the  offense,  within  twelve  hours  after  receiving  such  person 
in  his  custody;  and  it  shall  be  the  duty  of  such  judge  or  clerk 
to  inform  such  prisoner  of  his  right  to  make  such  election, 
and  of  the  advantages  accruing  to  him  thereby;  and  if  he 
shall  elect  to  perform  such  hard  labor,  such  judge  or  clerk 
shall  make  an  order,  allowing  him  to  do  so,  and  shall  certify 
that  fact  to  the  court  at  which  he  is  required  to  appear,  and 
if  he  is  convicted  when  tried,  it  shall  be  the  duty  of  the  court 
in  determining  his  punishment  to  take  into  consideration  the 
amount  of  labor  performed  by  him;  and  if  he  is  acquitted, 
the  net  amount  so  earned  by  him  under  his  election  to  perform 
hard  labor  for  the  county  shall  be  delivered  to  him  by  the 
county  treasurer,  who  shall  take  his  receipt  therefor,  which 
shall  be  his  voucher.  The  earnings  of  such  defendant  under 
this  section  shall  be  paid  to  the  county  treasurer,  and  by  him 
held  until  the  final  disposition  of  the  prosecution;  and  if  the- 
defendant  is  convicted,  it  shall  be  applied  by  him  as  the  hire 
of  convicts  is  applied.  It  shall  be  the  duty  of  such  justice  of 
the  peace  and  notary  public  to  render  to  the  grand  jury  of 
the  county  on  the  first  day  of  each  term  of  the  court  a  state- 
ment in  writing  and  under  oath,  of  the  name  of  each  defend- 
ant charged  with  a  misdemeanor  committed  by  him,  the  date 
of  such  conviction,  and  whether  or  not  he  gave  such  defendant 
the  information  required  by  this  section.  It  shall  be  the  duty 
of  the  sheriff  to  render  to  the  grand  jury  of  his  county,  on  the 
first  day  of  each  term  of  the  court,  a  statement  in  writing  and 
under  oath  setting  forth  the  name  of  every  person  charged 
with  misdemeanor  coming  into  his  custody  since  his  last 
preceding  statement,  when  he  received  such  defendant,  and 
when  he  carried  him  before  the  judge  of  probate,  or  judge  or 
clerk  of  the  court  having  jurisdiction,  as  provided  in  this 
section.  It  shall  be  the  duty  of  the  judge  of  probate  and  judge 
or  clerk  of  the  court  to  render  to  the  grand  jury  of  the  county 
on  the  first  day  of  each  term  of  the  circuit  or  city  court  a 
statement,  in  writing  and  under  oath,  of  the  name  of  each 
defendant  brought  before  them  by  the  sheriff  under  this  sec- 
tion, of  the  date  when  he  was  so  brought  before  them,  and 
whether  or  not  they  gave  him  the  information  required  by 
this  section. 

(Mar.  3,  1876,  p.  177.)  Confinement  of  defendant  before  trial  as  affecting 
measure  of  punishment  on  conviction. — Ryan  v.  State,  100  Ala.  105  (14  So. 
766);  Giles's  case,  52  Ala.  29;  Avery's  case,  lb.  340. 

7608.  (5240)  (4291)  (4684)  (4014)  (465)  Bail  taken  by 
sheriff  on  commitment  for  bailable  offense.— Whenever  a  per- 
son is  committed  to  jail  for  a  bailable  offense,  under  the  provi- 
sions of  this  chapter,  the  magistrate  must  indorse  on  the 
commitment  the  amount  of  bail  required,  and  sign  his  name 
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thereto;  and  the  sheriff  of  the  county  to  which  he  is  com- 
mitted may  discharge  him  on  giving  sufficient  bail  in  the 
amount  so  indorsed;  and  must,  in  such  case,  return  the  under- 
taking to  the  court  to  which  such  person  is  bound  to  appear, 
within  five  days  thereafter.  Any  justice  of  the  peace  who 
fails  to  fix  the  amount  of  bail  and  indorse  the  same  on  the 
mittimus,  as  required  by  this  section,  must,  on  conviction,  be 
fined  not  more  than  fifty  dollars. 

Bond  cannot  be  collaterally  assailed  because  sheriff  approved  it  in  a  case 
of  felony. — Dunkin  v.  Hodge,  46  Ala.  523;  Antonez's  case,  26  Ala.  81;  Evans's 
case,  63  Ala.  195. 

7609.  (5241)  (4292)  (4685)  (4015)  (466)  Witness  bound 
over  to  court. — The  magistrate  must  also  require  the  witnesses 
for  the  prosecution  to  enter  into  an  undertaking,  in  the  sum 
of  one  hundred  dollars  each,  to  appear  and  testify  at  the  court 
having  cognizance  of  the  offense;  and,  if  requested  by  the 
defendant,  may  require  his  witnesses  to  enter  into  such  under- 
taking. 

(Clay's  Digest,  p.  449,  §  $  28.  29.)  Power  to  compel  physician  to  attend 
and  testify  as  witness;  fees  and  compensation  for  such  professional  witnesses. 
— Demerit's  case,  53  Ala.  389;  Calhoun's  case,  99  Ala.  279  (13  So.  425). 

7610.  (5242)  (4293)  (4686,  4687)  (4016,  4017)  (467,  468) 
Form  of  undertaking  of  witness  when  bound  over  to  the  court 
on  preliminary  examination. — The  undertaking  of  the  wit- 
nesses for  the  prosecution  or  defense  may  be,  in  substance, 
as  follows: 

"The  State  of  Alabama,  {  We,  A.  B.,  C.  D.,  and  E.  F.,  wit- 

County.        j      nesses  against   (or  for,  as  the 

case  may  be)  G.  H.,  charged  with  a  public  offense,  do  each 

agree  to  appear  at  the  next  circuit  (or  city)  court  of 

county,  to  give  evidence  against  (or  for,  as  the  case  may  be) 
him,  and,  failing  so  to  do,  to  pay  to  the  State  of  Alabama 
(or  to  the  said  G.  H.,  if  the  undertaking  is  for  the  defendant's 
witnesses)  one  hundred  dollars. 

Dated  this dav  of ,  19 — . 

(Signed)    A.B. 
CD. 
E.F. 
Taken  by  L.  M.,  justice  of  the  peace  (or  as  the  case  may  be)." 

7611.  (5243)  (4294)  (4688)  (4018)  (469)  When  surety  for 
appearance  required  of  witness. — Whenever  the  magistrate 
has  good  reason  to  believe  that  a  witness  for  the  prosecution 
will  not  appear  to  testify,  he  may  order  such  witness  to  enter 
into  an  undertaking  to  appear  and  testify  in  a  larger  sum, 
and  with  sufficient  sureties;  but  such  surety  must  not  be 
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required  from  any  witness  who  does  not  reside  in  this  state, 
and  within  fifty  miles  of  the  place  where  the  examination 
takes  place. 

(Clay's  Digest,  p.  449,  §  30.)     Calhoun's  case,  99  Ala.  279  (13  So.  425). 

7612.  (5244)  (4295)  (4689)  (4019)  (470)  When  surety  re- 
quired of  minors  and  married  women. — Married  women  and 
minors,  when  material  witnesses  for  the  prosecution,  may  also 
be  required,  in  the  discretion  of  the  magistrate,  to  procure 
sureties,  who  will  undertake  for  their  appearance  to  testify. 

(Clay's  Digest,  p.  450,  §  31.) 

7613.  (5245)  (4296)  (4690)  (4020)  (471)  Commitment  of 
witness  on  default  of  undertaking. — Any  witness  required  to 
enter  into  an  undertaking,  with  or  without  surety,  may,  on 
failure  or  refusal,  be  committed  to  jail. 

(Clay's  Digest,  p.  450,  §  32.) 

7614.  (5246)  (4297)  (4691)  (4021)  (472)  Discharge  by 
sheriff. — in  such  case,  the  magistrate  must  state  in  the  com- 
mitment the  amount  of  the  undertaking  and  whether  surety 
is  required;  and  the  witness  must  be  discharged  by  the  sheriff 
on  entering  into  the  undertaking  as  required. 

7615.  (5247)  (4298)  (4692)  (4022)  (473)  Magistrate  must 
report  to  solicitor  or  grand  jury  on  the  second  day  of  each 
term  of  circuit  or  city  court;  penalty  for  failure. — When  any 
person  is  held  by  a  justice  of  the  peace,  or  every  other  magis- 
trate, to  answer  an  indictment  for  a  public  offense,  it  is  the 
duty  of  such  justice  of  the  peace,  or  other  magistrate,  to 
return  to  the  solicitor  or  the  foreman  of  the  grand  jury,  on 
the  second  day  of  the  term  of  the  court  to  which  such  person 
is  held  to  answer,  the  affidavit  and  warrant  of  arrest,  with 
a  transcript  of  the  docket  and  a  list  of  the  state's  witnesses, 
and  all  costs  and  all  undertakings  of  bail  by  parties  or  wit- 
nesses in  the  case;  and  any  justice  of  the  peace,  or  other  com- 
mitting magistrate,  failing  to  do  so,  may  be  compelled  by  rule 
of  court,  and,  in  case  of  disobedience,  by  attachment,  and  is 
also  guilty  of  a  misdemeanor.  When  there  has  been  no  such 
committal  since  the  last  term  of  the  circuit  or  city  court,  the 
justice  of  the  peace  or  other  magistrate  must,  at  the  time 
herein  specified,  report  that  fact  in  writing  to  the  grand  jury 
of  such  court. 

(Clay's  Digest,  p.  450,  §  33.)  Judge  of  county  court  under  no  duty  to 
collect  sheriff's  fees. — Burns  v.  Moragne,  128  Ala.  493  (29  So.  460);  Gresham 
v.  State,  48  Ala.  625;  Matthews's  case,  96  Ala.  62  (11  So.  203). 
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CROSS   REFERENCES. 


PBELIMINABY  PROCEEDINGS  (Criminal  Code) 7584-7615 

PBESENTMBNT   OF  BILLS  AND  NOTES  (Civil  Code) 5092-5099 

PRESIDENTIAL  ELECTORS   (Political  Code) 446-451,  331,    332 

PRESIDENT  OP  SENATE  (Political  Code) 91$ 

PRICES  CURRENT  (Civil  Code) 3977 

PRIMARY  ELECTIONS  (Political  Code) 512-  537 

(Criminal  Code)    6818-6825 

PRINCIPAL  (Civil  Code) 5405  et  aeq. 

PRINCIPALS  AND  ACCESSORIES  (Criminal  Code) 6219,  6220 

PRINCIPAL  AND  SURETY  (Civil  Code)   53$4-$409 

PRINTING  (Political  Code)    1647-1677 

(Civil  Code)    518W192 

PRISONERS  (Civil  Code)   5872 

(Criminal   Code)    647&-6619 

PRIVATE  ROADS  (Civil  Code)    5841-5843 

PRIVATE  SECRETARY  (Political  Code) 555  et  leq. 

PRIVILEGE  TAX  (Political  Code)    2361,2362 

PRIVILEGE  TAX  IN  MUNICIPALITIES  (Political  Code)   1338-1347 


CHAPTER  276. 

PRIZE-FIGHTING.     7616-7618. 


II 
Section. 

7616.  Prize  fighting. 

7617.  " Pugilistic    encounter"    and 

"man"  defined. 


Section. 
7618.  Duty    of    sheriff   to    suppress 
and  prevent  prize  fights. 


7616.  (5248)  (3770)  (4313)  Prize  fighting.— Any  person 
who  shall  voluntarily  engage  in  a  pugilistic  encounter  between 
man  and  man,  or  a  fight  between  a  man  and  a  bull,  or  any 
other  animal,  for  money  or  other  thing  of  value,  or  for  any 
championship,  or  upon  the  result  of  which  any  money  or  other 
thing  of  value  is  bet  or  wagered,  or  to  see  which  any  admis- 
sion fee  is  charged,  either  directly  or  indirectly,  must,  on  con- 
viction, be  imprisoned  in  the  penitentiary  for  not  less  than 
two  nor  more  than  five  years. 

(Feb.  23,  1871,  p.   51.) 

7617.  (5249)   "Pugilistic  encounter0  and  "man"  defined. 

— By  the  term  "pugilistic  encounter"  as  employed  in  the 
preceding  section  is  meant  any  voluntary  fight  or  personal 
encounter  by  blows  by  means  of  the  fist,  or  otherwise,  whether 


PRIZE-FIGHTING— PB0STITUT10N.  861 

with  or  without  gloves,  between  two  persons,  for  money,  or 
for  a  prize  of  any  character,  or  for  any  thing  of  value,  or  for 
any  championship,  or  upon  the  result  of  which  any  money 
or  other  thing  of  value  is  bet  or  wagered;  and  by  the  term 
"man"  is  meant  any  human  being. 

7618.  (5250)  Duty  of  sheriff  to  suppress  and  prevent  prize 

fights. — It  is  the  duty  of  the  sheriff  to  suppress  and  prevent 
the  commission  of  an  offense  under  this  chapter,  and  to  that 
end  he  may  employ  all  the  power  and  authority  vested  in  him 
by  law  as  a  conservator  of  the  peace. 


CROSS    REFERENCES. 


PEIZB  FTCmTING  (Criminal  Code)  7616-7618 

PROBABLE  CAUSE  (Criminal  Code)    6703 

PROBATE  OLEBK  (Civil  Code)   5430-5432 

PROBATE  COUETS  (Civil  Code)   5410-5442 

PROCEDENDO   (Civil  Code)    4726, 4727 

PROCESS  (Civil  Code)   3056,  3218,  5303-5306 

(Criminal  Code)   7470, 7471 

PROCESS;  OBSTRUCTING  (Criminal  Code)   .\. . . .    7708-7711 

PRODUCTION  OF  WETTINGS  AS  EVIDENCE  (Civil  Code)   4058, 4059 

PROFANE  LANGUAGE  (Criminal  Code)    6217 

PROFEET  (Civil  Code)   5326 

PROHIBITION;  LOCAL  OPTION  (Political  Code)  492-  511 

PROHIBITION  LAW;  VIOLATIONS  OF  (Criminal  Code)  7357  et  seq. 

PROHIBITION;  WBIT  OF  (Civil  Code)    4864-4872 

PROMISES  (Civil  Code)    4835,  4840,2503 

PROMISSORY  NOTES  (Civil  Code) 4958-5161 

PROPERTY  (Civil  Code) 4196  et  seq.,  3860-3909 

PROPERTY;     OBTAINING    OB    DISPOSING    OP    FRAUDULENTLY 

(Criminal  Code)    . . . ,. 6920-6934 

PROSECUTING   ATTORNEY  (Criminal  Code) 7778-7804 

PROSTITUTES  (Criminal  Code)   7843 


CHAPTER  277. 

PROSTITUTION.     7619. 

7610.  (5320)  Employing,  harboring,  procuring,  or  using 
girl  over  ten  and  under  eighteen  years  of  age  for  purpose  of 
prostitution  or  sexual  intercourse. — Any  person  who  employs, 
harbors,  or  procures,  or  causes  to  be  taken,  received,  em- 
ployed, harbored,  procured,  or  used  for  the  purpose  of  prosti- 
tution any  girl  over  ten  and  under  eighteen  years  of  age;  or 
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any  parent,  guardian,  or  other  person  having  the  legal  charge 
and  control  of  such  girl,  who  consents  to  the  taking,  receiv- 
ing, employing,  harboring,  procuring,  or  using  of  such  girl 
for  the  purpose  of  sexual  intercourse  by  any  person  other 
than  the  husband  of  such  girl,  must,  on  conviction,  be  pun- 
ished by  a  fine  of  not  less  than  fifty  nor  more  than  five  hundred 
dollars,  and  by  imprisonment  in  the  county  jail  for  not  less 
than  six  months. 

(Feb.  15,  1897,  p.  944,  §  2.) 


CROSS   REFERENCES. 


PROSTITUTION    (Criminal    Code) 7619.  6211 

PBOSTITUTION;  HOUSES  OF  (Political  Code) 1294 

PROTEST  (Civil  Code)   5166  et  eeq.,  5145  et  seq. 

PROTEST  OF  BILLS  AND  NOTES  (Civil  Code) 5100-5108 

PROVISIONS  APPLICABLE  TO  THE  WHOLE  CODE  (Political  Code). .  1-13 

PUBLICATIONS  (Civil  Code)  5181-5192,  3101  et  seq. 

PUBLIC  DRUNKENNESS  (Criminal  Code) 6770 

PUBLIC  HEALTH  (Political  Code) 734  et  seq. 

PUBLIC  IMPROVEMENTS;   MUNICIPAL   (Political  Code) 1359-1420 

PUBLIC  LANDS  (Civil  Code) 3334-3337,  3739  et  seq. 

PUBLIC  MONET  (Political  Code) 552,    624 

PUBLIC  OFFENSES  (Criminal  Code) 6754-6756,  7129 

PUBLIC  OFFICERS;  TIME  OF  ELECTION  (Political  Code) 331-  33$ 

PUBLIC  PRINTING  (Political  Code) 1647-1677 

PUBLIC  ROADS  (Civil  Code) 5765-5843 

(Criminal  Code) 7395,  7727-7744 

PUBLIC  SCHOOLS   (Political  Code) 1678  et  seq. 

PUBLIC  USES   (Civil  Code) 3860-3909 

PUBLIC  UTILITIES    (Political  Code) 1421-1435 

PUBLIC  WORKS;  BOABD  OF  (Political  Code) 1233-1250 
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CHAPTER  278. 

PUNISHMENTS,    JUDGMENTS,    AND    SENTENCES.     7620-7654. 

ARTICLE  1.  Legal  Punishments  Specified.    7620-7621. 

ARTICLE  2.  Offenses  Not  Specially  Provided  for.    7622. 

ARTICLE  3.  Punishment  Fixed  by  the  Court.    7623-7628. 

ARTICLE  4.  Punishment  Determined  by  the  Jury.    7629,  7630. 

ARTICLE  5.  Judgment,  Confession  of,  Imprisonment  in  County  Jail  or 
Hard  Labor  fob  Failure  to  Pay  Fine  and  Costs.    7031-7635. 

ARTICLE  6.  Sentence,  Effect  of.    7636-7638. 

ARTICLE  7.  Death  Sentence,  Execution  of.    7639-7652. 

ARTICLE  8.  Stay  of  Execution.    7653. 

ARTICLE  9.  Statement  of  Presiding  Judge.     7654. 


AKTICLE  1. 
Legal  Punishments   Specified.    7620,   7621. 


Section. 
7620.  Legal    punishments    specified; 
when  court  may  sentence  to 
hard  labor. 


Section. 
7621.  Benefit  of  clergy. 


7620.  (5412)  (4492)  (4450)  (3755)  (208)  Legal  punish- 
ments specified;  when  court  may  sentence  to  hard  labor. — The 
only  legal  punishments,  besides  removal  from  office  and  dis- 
qualification to  hold  office,  are  fines,  hard  labor  for  the  county, 
imprisonment  in  the  county  jail,  imprisonment  in  the  peni- 
tentiary, which  includes  hard  labor  for  the  state,  and  death 
by  hanging.  And  in  all  cases  in  which  the  period  of  imprison- 
ment in  the  penitentiary  or  hard  labor  for  the  county  is  more 
than  two  years,  the  judge  must  sentence  the  party  to  imprison- 
ment in  the  penitentiary;  and  in  all  cases  of  conviction  for 
felonies,  in  which  such  imprisonment  or  hard  labor  is  for  more 
than  twelve  months,  and  not  more  than  two  years,  the  judge 
may  sentence  the  party  to  imprisonment  in  the  penitentiary, 
or  confinement  in  the  county  jail,  or  to  hard  labor  for  the 
comity,  at  his  discretion,  any  other  section  of  this  Code  to 
the  contrary  notwithstanding;  and  in  all  cases  in  which  the 
imprisonment  or  sentence  to  hard  labor  is  twelve  months  or 
less,  the  party  must  be  sentenced  to  imprisonment  in  the 
county  jail,  or  to  hard  labor  for  the  county. 

For  origin  and  history  of  statutes  as  to  punishments,  see  Toulmin's  Digest, 
pp.  206,  216,  229.  (Aikin's  Digest,  p.  107,  §  36;  Mar.  7,  1876,  p.  287,  §  §  1,  2) 
Unprironment  as  a  legal  punishment  for  crime  is  authorized  for  three  purposes; 
first,  as  a  penalty  for  the  offense,  and  it  may  be  in  the  penitentiary,  in  the 
county  jail,  or  to  hard  labor  for  the  county;  second,  to  enforce  payment  or 
satisfaction  of  fine  imposed,  this  may  be  imprisonment  in  county  jail  or  to 
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hard  labor;  third,  to  enforce  payment  of  costs,  which  must  be  to  hard  labor 
for  the  county. — Ex  parte  Joice  &  Smith,  88  Ala.  128  (7  So.  3).  There  can  be 
a  lawful  sentence  to  imprisonment  or  hard  labor  to  pay  costs  without  a  pre- 
vious preliminary  judgment  against  the  accused  to  perform  hard  labor  for 
the  county,  though  it  is  not  in  accordance  with  the  letter  of  the  law. — Ex  parte 
Joice  &  Smith,  88  Ala.  128  (7  So.  3).  "The' letter  of  the  law  killeth  and  the 
spirit  giveth  life."  An  interpretation  should  never  be  given  a  law  which 
would  defeat  the  obvious  purpose  of  it,  if  any  other  reasonable  construction 
can  be  given  it. — Ex  parte  Joice  &  Smith,  88  Ala.  128  (7  So.  3).  Different 
crimes  are  differently  punished;  some  misdemeanors  are  punishable  by  fine 
only,  others  by  fine  and  imprisonment  or  hard  labor,  and  in  all  cases  if  the 
imprisonment  is  for  12  months  or  less  it  must  be  in  the  county  jail  or  to  hard 
labor  for  the  county. — Ex  parte  Long,  87  Ala.  46  (6  So.  328).  Juries  have  no 
right  or  power  to  prescribe  the  place  or  character  of  punishment,  when  power 
to  determine  place  or  kind  of  punishment  is  vested  in  the  judge. — Washington 
v.  State,  117  Ala.  30  (23  So.  697).  When  the  jury  fixes  the  period  of  punish- 
ment at  not  more  than  one  nor  less  than  two  years,  the  place  and  manner  of 
confinement  or  hard  labor  is  left  to  the  discretion  of  the  presiding  judge.— 
Henson  v.  State,  120  Ala.  316  (25  So.  23).  If  two  statutes  are  in  conflict  as  to 
punishment,  the  latter  one  must  control. — Bibb  v.  State,  83  Ala.  84  (3  So. 
711).  When  court  may  impose  a  sentence  for  two  years  at  hard  labor  in  the 
penitentiary. — lb.;  Washington  v.  State,  75  Ala.  582.  When  a  fine  is  imposed, 
if  not  paid  or  secured,  together  with  the  costs,  defendant  may  be  sentenced 
to  hard  labor  or  imprisonment  in  the  county  jail. — Kirby  v.  State,  62  Ala.  51. 
Hard  labor  for  the  county  is  under  the  control  of  the  county  commissioners.— 
Kirby  v.  State,  62  Ala.  51.  An  irregular  sentence  which  would  be  reversed 
on  appeal  is  not  absolutely  void,  so  as  to  authorize  a  discharge  upon  habeas 
corpus. — Ex  parte  Simmons,  62  Ala.  416.  The  term  of  imprisonment  or  to 
hard  labor  is  the  province  of  the  court  and  not  of  the  jury  to  fix. — Ex  parte 
Simmons,  62  Ala.  416.  Liability  of  county  for  medical  attention  to  prisoners 
confined  in  jail. — Malone  v.  Escambia  Co.,  116  Ala.  214  (22  So.  503).  This 
section  is  construed  to  amend  and  control  other  sections  of  this  Code  pre- 
scribing place  of  punishment,  so  far  as  they  are  in  conflict  with  it;  hence, 
in  all  cases,  if  sentence  be  for  more  than  two  years,  it  most  be  to  the  peni- 
tentiary; if  for  more  than  one  year  and  not  more  than  two,  it  may,  in  the  dis- 
cretion of  the  judge,  be  either  to  the  penitentiary,  or  hard  labor  for  the  county, 
or  the  county  jail;  if  for  one  year  or  less,  it  must  be  to  hard  labor  for  the 
county,  or  to  the  county  jail. — Ex  parte  Thomas,  113  Ala.  1  (21  So.  369); 
Evans's  case,  109  Ala.  11  (19  So.  535);  Ex  parte  Brown,  102  Ala.  179  (15  So. 
602);  Ex  parte  Goucher,  103  Ala.  305  (15  So.  601);  Henderson's  case,  98  Ala. 
35  (13  So.  146);  Zaner's  case,  90  Ala.  651  (8  So.  698);  Herrington's  case,  87 
Ala.  1  (5  So.  831);  Gunter's  case,  83  Ala.  96  (3  So.  600);  Hobbs'  case,  75  Ala. 
1;  Steele's  case,  61  Ala.  213.  On  plea  of  guilty  to  charge  of  embezzlement, 
sentence  to  one  year  in  the  penitentiary  erroneous. — Herrington  's  case,  87  Ala. 
1  (13  So.  146);  in  such  case  the  sentence  will  be  reversed  back  to  conviction 
and  the  cause  remanded  for  proper  sentence. — lb.  On  conviction  for  man- 
slaughter in  first  degree,  the  jury  have  no  authority  to  prescribe  one  year  in 
-the  penitentiary;  if  sentence  passed  in  pursuance  of  such  verdict,  the  judg 
ment  of  conviction  will  be  reversed  on  appeal. — Zaner's  case,  90  Ala.  651  (8 
So.  698)  (distinguishing  Herrington's  case,  supra).  Or  defendant  discharged 
on  habeas  corpus. — Ex  parte  Brown,  102  Ala.  179  (15  So.  602).  The  court 
should  not  receive  such  a  verdict  until  corrected. — lb.;  Ex  parte  Goucher.  103 
Ala.  305  (15  So.  601).  If  received,  but  disregarded  as  to  place  of  punishment 
and  defendant  sentenced  to  hard  labor  for  the  county  for  one  year,  he  will  not 
be  discharged  on  habeas  corpus. — Ex  parte  Goucher,  103  Ala.  305  (15  So.  601). 
The  discretion  of  the  jury  is  exhausted  in  fixing  the  time  or  number  of  years 
the  punishment  is  to  continue,  the  law  fixing  the  place  or,  within  the  limits 
here  fixed,  leaving  to  the  discretion  of  the  judge. — Evans's  case,  109  Ala.  11 
<19  So.  535).  Hence  a  verdict  in  manslaughter,  fixing  punishment  at  fifteen 
months  in  the  penitentiary,  will  support  sentence  to  hard  labor  for  the  county 
for  that  term. — lb.  And  additional  term  for  costs. — lb.  The  punishment  being 
.fixed  by  the  jury  at  two  years,  the  court  has  authority  to  sentence  to  hard 
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labor  for  the  county  for  that  period. — Henderson's  case,  98  Ala.  35  (13  So. 
146).  For  grand  larceny,  the  time  being  fixed  at  one  year,  defendant  properly 
sentenced  to  hard  labor  for  the  county  for  that  period. — Ex  parte  Thomas, 
113  Ala.  1  (21  So.  369).  And  additional  term  for  costs. — lb.  For  forgery  in 
second  degree,  two  years  having  been  fixed  upon,  the  court  may  sentence  to 
penitentiary,  or  to  hard  labor  for  the  county;  and,  to  latter  sentence,  may  add 
sentence  for  costs. — Hobbs's  case,  75  Ala.  1.  Sentence  to  hard  labor  in  peni- 
tentiary is,  in  substance  and  legal  effect,  a  sentence  to  imprisonment  in  the 
penitentiary. — Brown's  case,  74  Ala.  478.  Verdict  fixing  punishment  at 
"thirty  months'  hard  labor"  authorizes  and  requires  sentence  to  penitentiary 
for  that  period. — Gunter's  case,  83  Ala.  96  (3  So.  600).  Sentence  to  longer 
or  shorter  term  than  allowed  by  law,  is  void. — Brown's  case,  47*  Ala.  47;  Ex 
parte  Brown,  102  Ala.  179  (15  So.  602).  Verdict  fixing  penalty  at  "imprison- 
ment for  life"  will  support  sentence  to  penitentiary  for  life. — McGuff's  case, 
88  Ala.  147  (7  So.  35).     As  to  sentence  for  costs,  see  note  to  §  7635  (5426). 

7621.  (5413)  (4493)  (4451)  (3756)  (209)  Benefit  of  clergy. 
— There  is  no  benefit  of  clergy  in  this  state. 

Abolished  in  1802.     Toulmin's  Digest,  p.  216,  §  55.     (Aikin's  Digest,  p. 
107,  f  37.) 


866 


AKTICLE  2. 
Offenses  Not  'Specially  Provided  fob.    7622. 

7622.  (5414)  (4192)  (4447)  (3754)  (207)  Misdemeanor  for 
which  no  special  punishment  has  been  provided. — Any  person 
who  commits  a  public  offense,  which  is  a  ;misdemeanor  at 
common  law,  or  by  statute,  and  the  punishment  of  which  is 
not  particularly  specified  in  this  Code,  must,  on  conviction, 
be  fined  not  more  than  five  hundred  dollars,  and  may  also  be 
imprisoned  in  the  county  jail,  or  sentenced  to  hard  labor  for 
the  county  for  not  more  than  six  months. 

(Aikin's  Digest,  p.  107,  §  35;  Clay's  Digest,  p.  441,  §  23.)  Punishment  for 
profane  swearing.— Goree  v.  State,  71  Ala.  7.  Power  of  municipal  court  to 
punish. — Woodruff  v.  Stewart,  63  Ala.  206.  Offense  of  keeping  disorderly 
house, — Sparks  v.  State,  59  Ala.  82.  Attempt  to  commit  a  felony  or  a  misde- 
meanor is  a  misdemeanor. — Bordeaux  v.  Davis,  58  Ala.  611.  The  offense  of 
being  a  common  prostitute  or  of  keeping  a  bawdy  house,  punishment  for. — 
Wooster  v.  State,  55  Ala.  217;  Ex  parte  Birchfield,  52  Ala.  377.  See  Bedman's 
case,  33  Ala.  428. 


AETICLE  3. 
Punishment  Fixed  by  the  Coubt.    7623-7628. 


8Ecnoir. 
7023.  Punishment;    when    fixed    by 
the  court. 

7624.  Imprisonment     may     be     for 

life,  if  no  limit  prescribed. 

7625.  Sentence    on    second    convic- 

tion for  same  offense. 

7626.  Shortest    term    of    labor    ten 

days. 

7623.   (5415)  (4494)  (4484,  4506)  (3782,  3806)  (258)   Pun- 
ishment;  when  fixed  by  the  court. — When  an  offense  is  punish- 

55-AO-VOL.  Ill 


Section* 

7627.  Imprisonment  in  county  jail; 

by  whom  imposed. 

7628.  Punishment  by  imprisonment 

in  county  jail  or  at  hard 
labor  for  county,  sentence 
for  suspended  or  remitted. 
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able  by  imprisonment  in  the  penitentiary,  or  hard  labor  for 
the  county,  the  court  must  impose  the  term  of  punishment, 
unless  the  power  is  expressly  conferred  on  the  jury. 

Court  may  sentence  defendant  to  hard  labor  in  addition  to  fine  imposed  by 
the  jury.— Brown  v.  State,  141  Ala.  80  (37  So.  408).  The  justice  of  imposing 
costs  upon  a  criminal  is  a  question  purely  of  legislative  policy;  if  the  statute 
provides  for  the  payment  of  costs  by  imprisonment  or  hard  labor,  it  does  not 
violate  the  constitutional  inhibition  against  imprisonment  for  debt. — Ex  parte 
Joice  &  Smith,  88  Ala.  128  (7  So.  3).  When  court  may  substitute  hard  labor 
or  imprisonment,  as  punishment,  for  fine. — Ex  parte  Birchfield,  52  Ala.  377. 
Plea  of  guilty  in  case  of  misdemeanor,  punishment  fixed  by  the  court  and  not 
by  the  jury. — Drake  v.  State,  60  Ala.  42.  The  jury  may  simply  render  t 
verdict  of  guilty  or  they  may  assess  a  fine  in  addition,  but  in  either  event 
the  court  must  impose  the  punishment  of  imprisonment  in  county  jail  or  hard 
labor  for  the  county,  if  such  punishment  be  imposed.  If  the  jury  should 
impose  fine  and  inflict  punishment,  the  punishment  inflicted  would  be  a  mere 
surplusage. — Martin  v.  State,  125  Ala.  64  (28  So.  92).  When  law  requires 
court  to  fix  punishment,  error  to  leave  to  jury.— Leoni  's  case,  44  Ala.  110. 
Verdict  of  guilty  merely  does  not  authorize  court  to  fix  a  fine. — Melton's  case, 
45  Ala.  56.  Verdict  of  guilty  where  the  fine  is  fixed  by  statute. — McPherson's 
case,  54  Ala.  221.  Does  not  authorize  court  to  impose  fine. — Melton's  case, 
45  Ala.  56.  When  court  imposes  punishment  on  plea  of  guilty  of  misdemeanor. 
— Drake's  case,  60  Ala.  42.  When  jury  imposes  fine  and  court  imposes  pan 
ishment. — Bibb's  case,  83  Ala.  84  (3  So.  711);  Leonard's  case,  96  Ala.  108 
(11  So.  307);  Taylor's  case,  114  Ala.  20  (21  So.  947).  See,  also,  note  to  5  7620 
(5412). 

7624.  (5416)  (4495)  (4507)  (3807)  (259)  Imprisonment; 
may  be  for  life,  if  no  limit  prescribed. — When  no  maximum 
limit  to  the  duration  of  the  imprisonment  is  prescribed  by 
law,  the  court  may,  in  its  discretion,  sentence  the  offender 
to  imprisonment  for  the  term  of  his  natural  life. 

(Clay's  Digest,  p.  441,  §  20.) 

7625.  (5417)  (4496)  (4509,  4510)  (3809,  3810)  (261,  262) 
Sentence  on  second  conviction  for  same  offense.— On  a  second 
conviction  of  the  same  offense  committed  after  the  convict 
has  served  out  his  term  of  punishment  on  the  former  convic- 
tion, or  has  been  pardoned,  he  must  be  sentenced  to  a  longer 
term  than  before,  by  at  least  one-fourth  of  the  former  term, 
unless  that  exceeds  the  longest  term  prescribed  by  law;  and 
the  provisions  of  this  section  apply  where  the  first  conviction 
was  in  another  state.    • 

(Clay's  Digest,  p.  440,  §  17.) 

7626.  (5418)  (4497)  (4483)  (3781)  (234)  Shortest  term  of 
labor  ten  days. — Punishment  by  hard  labor  for  the  county 
shall  never  be  for  a  less  period  than  ten  days. 

7627.  (5419)  (4498)  (4485)  (3783)  (235)  Imprisonment  in 
county  jail;  by  whom  imposed.— When  an  offense  is  punish- 
able by  imprisonment  in  the  county  jail,  such  imprisonment 
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must  be  imposed  by  the  court,  unless  the  discretion  is  ex- 
pressly conferred  on  the  jury. 

If  the  statute  fixes  with  certainty  the  fine,  the  jury  can  neither  increase 
nor  diminish.  When  imprisonment  in  the  county  jail  but  not  hard  labor  may 
be  added  to  the  fine. — McPherson  v.  State,  54  Ala.  221.  Power  to  imprison  in 
petit  larceny  vested  in  judge,  not  in  Jury. — Moss 's  case,  42  Ala.  546.  Also,  in 
case  of  libel,  may  add  imprisonment  to  fine. — Beid's  case,  53  Ala.  402.  Court 
may  fix  measure  of  punishment  where  a  fine  is  imposed  by  jury  in  petit 
larceny. — Lacey's  case,  58  Ala.  385.  And  for  keeping  gaming  table. — Bibb's 
case,  83  Ala.  84  (3  So.  711).  And  for  arson  in  third  degree. — Leonard's  case, 
96  Ala.  108  (11  So.  307).    See,  also,  note  to  §  7620  (5412). 

7628.  Punishment  by  imprisonment  in  county  jail  or  at  hard 
labor  for  county,  sentence  for  suspended  or  remitted. — When 
the  court  imposes  additional  punishment  where  a  fine  has  been 
assessed  by  a  jury,  or  in  any  case  where  the  court  is  author- 
ized to  impose  such  punishment  at  imprisonment  in  the  county 
jail  or  at  hard  labor  for  the  county,  the  court  may,  in  its 
discretion,  suspend  the  execution  of  such  sentence  until  a 
subsequent  term  of  the  court  and  may  then  order  it  to  be 
executed  or  remit  the  same,  or  further  suspend  the  execution 
of  the  sentence. 

AKTICLE  4. 

Punishment  Determined  by  the  Jury.     7629,  7630. 


SlCTION. 

7629.  Fines  assessed  by  jury;  how 
remitted  or  reduced. 


Section. 
7630.  When  jury  need   not   impose 
fine,   but    leave   punishment 
to  court. 


7629.  (5420)  (4499)  (4452)  (3757)  (210)  Fines  assessed 
by  jury;  how  remitted  or  reduced. — In  prosecution  by  indict- 
ment, the  jury  shall  fix  and  determine  the  amount  of  the  fine; 
and  no  judge  shall  remit  or  reduce  the  fine  so  fixed,  unless 
he  spreads  his  reasons  for  so  doing  in  full  on  the  minutes  of 
his  court. 

For  origin  and  history  of  statutes  as  to  punishment,  see  Toulmin's  Digest, 
pp.  206,  216,  229.  (Clay's  Digest,  p.  441,  §  21;  Mar.  6,  1875,  p.  184.)  Where 
a  verdict  was,  "we,  the  jury,  find  the  defendant  guilty  of  assault  and  battery 
and  assess  a  fine  of  $10  and  sentence  to  the  county  for  thirty  days'  labor," 
held  verdict  was  not  void,  but  that  the  addition  of  hard  labor  for  the  county 
was  surplusage.— Taylor  v.  State,  114  Ala.  20  (21  So.  947).  When  fine  cannot 
be  fixed  by  the  court,  but  must  be  fixed  by  the  jury;  what  judgment  should 
be  rendered  on  a  failure  to  pay  fine  and  costs. — Nelson  v.  $tate,  46  Ala.  186. 
Fine  must  be  imposed  by  jury,  on  plea  of  guilty  of  assault  with  pistol,  under 
indictment  for  assault  to  murder. — Melton's  case,  45  Ala.  56.  Also  for  retail- 
ing without  license. — McPherson 's  case,  54  Ala.  221.  Fines  must  be  imposed 
by  jury.— Spicer's  case,  105  Ala.  123  (16  So.  706);  Leonard's  case,  96  Ala.  108 
(11  So.  307);  Golson's  case,  86  Ala.  601  (5  So.  799);  Bibb's  case,  83  Ala.  84 
(3  So.  711). 

7630.  (5421)  (4500)  (4453)  (3758)  (211)  When  jury  need 
not  impose  fine,  but  leave  punishment  to  court. — When  an 
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offense  may  be  punished,  in  addition  to  a  fine,  by  imprison- 
ment or  hard  labor  for  the  county,  the  jury  shall  not  be 
required  to  impose  a  fine ;  but,  if  in  their  judgment,  the  defend- 
ant should  only  be  punished  in  some  other  mode,  may,  in  such 
case,  only  find  him  guilty  and  leave  the  imposition  of  the 
punishment  to  the  court. 

The  jury  may  simply  render  a  verdict  of  guilty  or  they  may  assess  a  fine 
in  addition,  but  in  either  event,  the  court  must  impose  the  punishment  of 
imprisonment  in  county  jail  or  hard  labor  for  the  county,  if  such  punishment 
be  imposed.  If  the  jury  should  impose  fine  and  inflict  punishment,  the  punish- 
ment inflicted  would  be  a  mere  surplusage. — Martin  v.  State,  125  Ala.  64  (28 
So.  92).  On  plea  of  guilty  as  to  a  misdemeanor,  the  punishment  is  fixed  by 
the  court. — Drake  v.  State,  60  Ala.  42.  The  jury  and  the  court  have  a  large 
discretion  as  to  kind  and  amount  of  punishment  of  some  offenses,  this  is  in 
recognition  of  the  truism  that  no  two  criminal  acts  are  precisely  the  same  in 
point  of  guilt  and  that  each  may  involve  some  element  of  aggravation  or  ex- 
tenuation peculiar  to  itself. — Qolson  v.  State,  86  Ala.  601  (5  So.  799).  Some 
statutes  leave  the  imposition  of  the  fine  in  the  discretion  of  the  jury,  yet  allow 
the  court  to  impose  additional  imprisonment  or  hard  labor. — Bibb  v.  State, 
84  Ala.  13  (3  So.  711).  Verdict  of  guilty,  where  a  fine  is  fixed  by  law,  as  in 
revenue  cases,  will  authorize  sentence  of  imprisonment. — McPherson's  case, 
54  Ala.  221.  But  a  verdict  of  guilty  merely  will  not  authorize  court  to  impose 
a  fine. — Melton's  case,  45  Ala.  56;  Spicer's  case,  105  Ala.  123  (16  So.  706); 
Nelson's  case,  46  Ala.  186.  Verdict  of  guilty,  imposing  fine  and  attempting 
to  impose  hard  labor,  good  as  to  fine,  the  rest  being  surplusage. — Taylor's  case, 
114  Ala.  20  (21  So.  947). 


AKTICLE  5. 

Judgment,  Confession  of,  Imprisonment  in  County  Jail,  or  Hard  Labob 
fob  Failube  to  Pay  Fine  and  Costs.    7631-7635. 


Section. 
7631.  Prosecutor    taxed    with    costs 

may  confess  judgment;  else 

imprisoned  ten  days. 
7632*  Confession    of    judgment    by 

defendant  for  fine  and  costs/ 
7633.  Execution   issued   as  in   civil 

cases. 


Section. 
7634.  On    default    in    payment    of 

fine  and  costs,  imprisonment 

or  hard  labor  imposed. 
7636.  When    additional    hard   labor 

imposed  for  costs;  rules  in 

reference  to. 


7631.  (5422)  (4501)  (4457)  (3762)  (215)  Prosecutor  taxed 
with  costs  may  confess  judgment;  else  imprisoned  ten  days.— 

When  the  costs  are  imposed  on  the  prosecutor,  he  may  confess 
judgment  for  the  same,  with  good  and  sufficient  sureties;  and, 
failing  to  do  so,  or  to  pay  the  same  presently,  must  be  im- 
prisoned in  the  county  jail,  or  sentenced  to  hard  labor  for  the 
county  for  ten  days. 

(Clay's  Digest,  p.  441,  §  22.) 

7632.  (5423)  (4502)  (4454)  (3759)  (212)  Confession  of 
judgment  by  defendant  for  fine  and  costs. — When  a  fine  is 
assessed,  the  court  may  allow  the  defendant  to  confess  judg- 
ment, with  good  and  sufficient  sureties,  for  the  fine  and  costs. 

(Clay's  Digest,  p.  441,  f  22.)  Court  may  allow  defendant  to  confess  judg- 
ment with  good  and  sufficient  sureties  for  the  fine  and  costs  and  execution 
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may  issue  therefor,  or  any  portion  remaining  unpaid  as  in  civil  cases. — Gold- 
smith y.  Huntsville,  120  Ala.  182  (24  So.  509).  Judgment  for  fine  and  costs 
on  appeal  from  mayor's  court  or  municipal  court — Goldsmith  v.  Huntsville, 
120  Ala.  182  (24  So.  509).  On  a  confession  of  judgment  under  this  statute, 
sureties  do  not  become  liable  for  sheriff's  fees  for  feeding  defendant  while 
in  jail,  such  is  not  a  part  of  the  fine  and  costs  within  the  meaning  of  the 
statute. — Ex  parte  State,  121  Ala.  327  (25  So.  563).  This  was  formerly  a  part 
of  the  costs,  but  not  so  now;  it  was  changed  by  §  4872  of  the  Code  of  1886; 
see,  also,  Bradley  v.  State,  69  Ala.  318;  Ex  parte  State,  121  Ala.  327  (25  So. 
563).  Power  of  court  at  subsequent  term  to  sentence  defendant  to  hard  labor 
to  pay  costs;  judgment  imposing  punishment  cannot  be  pronounced  by  piece- 
meal— Ex  parte  State,  94  Ala.  431  (10  So.  549).  When  sentence  to  pay  costs 
at  the  rate  of  not  less  than  thirty  cents  each  day  and  not  to  exceed  eight 
months  in  cases  of  misdemeanors. — Ex  parte  State,  94  Ala.  431  (10  So.  549); 
statute  now  changed.  Prior  to  the  Code  of  1896  a  married  woman  could  not 
confess  judgment  as  surety  for  fine  and  costs. — Tanner  v.  State,  92  Ala.  53  (9 
So.  531).  This  is  probably  changed  by  §  4492  (2526)  of  the  Code.  Fees  of 
officers  as  part  of  fine  and  costs. — Bailey  v.  State,  87  Ala.  44  (6  So.  398). 
Confession  of  judgment  is  not  a  release  of  errors  or  bar  to  an  appeal. — Burks 
v.  State,  74  Ala.  399.  Costs  in  criminal  cases  not  a  debt  within  the  meaning 
of  the  constitution. — Morgan  v.  State,  47  Ala.  34.  Confession  of  judgment 
release  of  error,  when. — Hearn's  case,  62  Ala.  218.  Where  several  are  jointly 
indicted  and  convicted,  separate  judgments  rendered  against  each. — McLeod's 
case,  35  Ala.  395.  For  fine  and  forfeiture  against  wife,  husband  must  be  party 
to  judgment  and  equally  amenable,  etc. — Bather's  case,  1  Port.  137,  138.  On 
appeal  in  misdemeanors,  prisoner  released  on  confessing  judgment;  vacated 
by  reversal. — Burke's  case,  71  Ala.  377.  As  to  sureties,  confession  of  judg- 
ment a  civil  liability. — State  v.  Allen,  71  Ala.  543;  Hearn's  case,  62  Ala.  218. 
But  as  to  the  principal,  property  not  exempt  from  execution,  etc. — State  v. 
Allen,  supra.  Presumption  of  waiver  of  exemption  as  to  sureties,  etc. — Hearn's 
case,  supra.  It  is  not  error  for  court  to  refuse  to  limit  costs  to  those  incurred 
by  the  state;  the  judgment  ipso  facto  does  that  on  a  confession. — Yeldell's 
case,  100  Ala.  26  (14  So.  570).  Court  may  refuse  to  accept  defendant's  con- 
fession alone  for  costs;  the  law  requires  sureties. — Bowen's  case,  98  Ala.  83 
(12  So.  782). 

7633.  (5424)  (4534)  (4456)  (3761)  (214)  Execution  issues 
as  in  civil  cases. — Execution  may  issue  for  the  fine  and  costs, 
or  any  portion  thereof  remaining  unpaid,  as  in  civil  cases. 

See  citations  to  §  7632  (5423). 

7634.  (5425)  (4503)  (4455)  (3760)  (213)  On  default  in  pay- 
ment of  fine  and  costs,  imprisonment  or  hard  labor  imposed. 

—If  the  fine  and  costs  are  not  paid,  or  a  judgment  confessed 
according  to  the  provisions  of  the  preceding  section,  the  de- 
fendant must  either  be  imprisoned  in  the  county  jail,  or,  at 
the  discretion  of  the  court,  sentenced  to  hard  labor  for  the 
county  as  follows:  If  the  fine  does  not  exceed  twenty  dollars, 
ten  days;  if  it  exceeds  twenty  and  does  not  exceed  fifty  dollars, 
twenty  days;  if  it  exceeds  fifty  and  does  not  exceed  one  hun- 
dred dollars,  thirty  days;  if  it  exceeds  one  hundred  and  does 
not  exceed  one  hundred  and  fifty  dollars,  fifty  days;  if  it 
exceeds  one  hundred  and  fifty  and  does  not  exceed  two  hun- 
dred dollars,  seventy  days;  if  it  exceeds  two  hundred  and 
does  not  exceed  three  hundred  dollars,  ninety  days;  and  for 
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every   additional   one  hundred   dollars,   or   fractional  part 
thereof,  twenty-five  days. 

(Clay's  Digest,  p.  441,  §  22.)  See  citations  to  §  7632  (5423).  Justice  of 
the  peace  no  power  to  sentence  for  costs.— Ex  parte  McKivett,  55  Ala.  236. 
Delay  between  the  sentence  and  delivery  of  the  prisoner  to  proper  authorities 
to  work  out  fine  and  costs,  effect  of. — Kirby  v.  State,  62  Ala.  51.  Kne  and 
forfeiture  fund  accrues  from  pecuniary  penalties  and  punitive  impositions; 
they  are  in  the  nature  of  profits  arising  from  our  system  of  criminal  procedure; 
to  this  fund  belong  moneys  received  from  hire  of  convicts. — State  v.  Coleman, 
73  Ala.  550.  The  case  of  Ex  parte  Long,  37  Ala.  46  (6  So.  328),  was  reviewed 
and  modified  so  as  to  leave  no  doubt  of  the  power  to  impose  hard  labor  for 
costs. — Wynn  v.  State,  87  Ala,  137  (6  So.  391)  j  possibly  limited  by  Hill's  ease, 
122  Ala.  114  (26  So.  230).  Where  a  court  imposed  punishment  of  one  hour  in 
jail,  defendant  could  not  be  sentenced  to  hard  labor  to  pay  costs. — Hollis  v. 
State,  123  Ala.  74  (26  So.  231);  Hill  v.  State,  122  Ala.  114  (26  So.  230).  Law 
increasing  costs  ex  post  facto. — Caldwell  v.  State,  55  Ala.  133.  This  statute 
not  unconstitutional;  costs  do  not  constitute  a  debt  within  its  meaning. — Mor- 
gan's case,  47  Ala.  34;  McDowell's  case,  61  Ala.  176.  See  Nelson's  case,  46  Ala. 
186.  And  imprisonment  imposed  for  costs,  although  fine  is  paid. — Nelson  'b  case, 
46  Ala.  186.  This  statute  provides  for  fixing  term  of  hard  labor  according  to 
fine,  while  the  next  section  regulates  the  term  for  the  unpaid  costs. — Williams's 
case,  55  Ala.  166.  When  fine  of  fifty  dollars  only  punishment  imposed,  statu- 
tory limit  of  hard  labor  is  twenty  days. — Burch's  case,  55  Ala.  136.  See 
Burke's  case,  71  Ala.  379;  s.  c,  74  Ala.  399;  Giddens  v.  Crenshaw  Co.,  74 
Ala.  471. 

(r.co  7635.  (5426)  (4504)  (4731)  (4061)  (511)  When  additional 
hard  labor  imposed  for  costs;  rules  in  reference  to. — If  on  con- 
viction judgment  is  rendered  against  the  accused  that  he  per- 
form hard  labor  for  the  county,  and  if  the  costs  are  not 
presently  paid  or  judgment  confessed  therefor,  as  provided 
by  law,  then  the  court  may  impose  additional  hard  labor  for 
the  county  for  such  period,  not  to  exceed  ten  months,  as  may 
be  sufficient  to  pay  the  costs,  at  the  rate  of  seventy-five  cents 
per  day,  and  the  court  must  determine  the  time  required  to 
work  out  such  costs  at  that  rate;  and  such  convict  must  be 
discharged  from  the  sentence  against  him  for  costs  on  the 
payment  thereof,  or  any  balance  due  thereon,  by  the  hire  of 
such  convict,  or  otherwise;  and  the  certificate  of  the  judge  or 
clerk  of  the  court  in  which  the  conviction  was  had,  that  the 
costs,  or  the  residue  thereof,  after  deducting  the  amount 
realized  from  the  hire  of  the  convict,  have  been  paid,  or  that 
the  hire  or  labor  of  the  convict,  as  the  case  may  be,  amounts 
to  a  sum  sufficient  to  pay  the  costs,  shall  be  sufficient  evidence 
to  authorize  such  discharge. 

Note. — "Seventy -five"  inserted  for  "thirty"  by  Cojle  Committee. 

(Feb.  18,  1895,  p.  849,  §  98;  Feb.  26,  1881,  p.  37;  Feb.  16,  1867,  p.  513.) 
Imprisonment  as  a  legal  punishment  for  crime  is  authorized  for  three  pur- 
poses: first,  as  a  penalty  for  the  offense,  and  it  may  be  in  the  penitentiary, 
in  the  county  jail,  or  to  hard  labor  for  the  county;  second,  to  enforce  payment 
or  satisfaction  of  fine  imposed,  this  may  be  imprisonment  in  county  jail  or 
to  hard  labor;  third,  to  enforce  payment  of  costs  which  must  be  to  hard  labor 
for  the  county.— Ex  parte  Joice  &  Smith,  88  Ala.  128  (7  So.  3).  Power  of  court 
to  make  order,  discharging  defendant. — Ex  parte  Gibson,  89  Ala.  174  (7  So. 
833).    As  to  the  form  and  sufficiency  of  judgment,  see  Evans  v.  State,  109 
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Ala.  11  (19  So.  535).  A  statute  entitled  "An  act  to  establish  a  convict  system 
for  the  state,  to  regulate  and  manage  state  and  county  convicts,  etc.,"  cannot 
prescribe  the  time  of  sentence  for  the  payment  of  costs  of  conviction  or 
the  payment  of  fees  for  officers  and  witnesses  in  criminal  cases,  such  matter 
is  not  properly  embraced  in  such  title. — Brown  v.  State,  115  Ala.  74  (22  So. 
458).  When  court  may  elect  whether  a  term  of  two  years'  imprisonment 
shall  be  in  the  penitentiary  or  to  hard  labor  for  the  county. — Hobbs  v.  State, 
75  Ala.  1.  Not  imprisonment  for  debt.— Bailey's  case,  87  Ala.  44  (6  So.  398); 
Caldwell's  case,  55  Ala.  133;  Morgan's  case,  47  Ala.  34.  Section  regulates 
term  for  unpaid  costs. — Williams's  case,  55  Ala.  166.  Does  not  authorize 
sentence  for  costs  incurred  by  defendant  in  making  his  defense,  nor  fees  due 
to  his  witnesses. — Yeldell's  case,  100  Ala.  26  (14  So.  570);  Bowen's  case,  98 
Ala.  83  (12  So.  808);  Bradley's  case,  69  Ala.  318.  Apportionment  of  costs  on 
joint  conviction. — Dawson  v.  ,Sayre,  80  Ala.  444;  Coleman's  case,  55  Ala.  173. 
Judgment  should  specify  amount,  number  of  days,  and  sum  allowed  for  each 
day. — Evans's  case,  109  Ala.  11  (19  So.  535);  Tolbert's  case,  87  Ala.  27  (6 
So.  284);  Gady's  case,  83  Ala.  51  (3  So.  429);  Armstrong's  case,  lb.  49  (3  So. 
431);  Hill's  case,  78  Ala.  1;  Walker's  case,  58  Ala.  393.  Not  reversible  error, 
however,  to  fail  in  this. — Tolbert's  case,  87  Ala.  27  (6  So.  284);  Hill's  case, 
78  Ala.  1;  Walker's  case,  58  Ala.  393.  Erroneous  sentence  for  costs  will  be 
corrected  and  affirmed  on  appeal. — Johnson's  case,  94  Ala.  35  (10  So.  667); 
Yaughan's  case,  83  Ala.  55  (3  So.  530);  Miller's  case,  77  Ala.  41;  Bradley's 
case,  69  Ala.  318.  Fine  being  paid,  prisoner  may  be  sentenced  to  hard  labor 
for  the  costs. — Ex  parte  Joice,  88  Ala.  128  (7  So.  3).  Prisoner  not  entitled 
to  discharge  on  payment  of  amount  he  would  earn  during  term  of  sentence; 
he  most  pay  entire  amount  taxable  against  him. — Pierce's  case,  89  Ala.  177 
(8  So.  74).  Judgment  cannot  be  pronounced  piecemeal;  cannot  be  amended 
at  subsequent  term  bv  adding  hard  labor  for  costs. — Newton's  case,  94  Ala. 
431  (10  So.  549). 


AKTICLE  6. 
Sentence,  Effect  of.    7636-7638. 


Section. 

7636.  Sentence  to  penitentiary  ter- 

minates  right   of    executor, 
administrator,    or   guardian. 

7637.  Effect  of  sentence  of  impris- 

onment for  life. 


Section. 
7638.  Sentence  of  officer  to  peniten- 
tiary    vacates     office;     re- 
stored on  reversal,  but  not 
if  pardoned. 


7636.  (5427)  (4505)  (4511)  (3811)  (263)  Sentence  to  peni- 
tentiary terminates  right  of  executor,  administrator,  or  guar- 
dian.— A  sentence  of  imprisonment  in  the  penitentiary,  im- 
prisonment in  the  county  jail,  or  hard  labor  for  the  county, 
for  a  term  of  twelve  months  or  more,  terminates  the  right  of 
the  convict  to  execute  the  office  of  executor,  administrator,  or 
guardian,  in  the  same  manner  as  if  he  had  been  removed  from 
office,  and  extinguishes  all  private  trusts  not  susceptible  of 
delegation  by  him. 

For  origin  and  history  of  statutes  as  to  punishments,  see  Toulmin's  Digest, 
pp.  206,  216,  229.     (Clay's  Digest,  p.  442,  §  28.) 

7637.  (5428)  (4506)  (4512)  (3812)  (264)  Effect  of  sentence 
of  imprisonment  for  life. — A  convict  sentenced  to  imprison- 
ment for  life  is  regarded  as  civilly  dead,  but  may,  neverthe- 
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less,  at  any  time  within  six  months  after  his  sentence,  make 
and  publish  his  last  will  and  testament. 

(Clay's  Digest,  p.  442,  §  28.) 

7638.  (5429)  (4507)  (151)  (146)  (107)  Sentence  of  officer 
to  penitentiary  vacates  office;  restored  on  reversal,  but  not 
if  pardoned. — When  any  person,  holding  any  office  or  place 
under  the  authority  of  this  state,  is  sentenced  by  any  court 
of  the  United  States,  of  this  state,  or  any  other  state,  to  im- 
prisonment in  the  penitentiary,  his  office  or  place  is  vacated 
from  the  time  of  the  sentence;  and  if  the  judgment  is  reversed 
he  must  be  restored;  but  if  pardoned  he  must  not. 

(Clay's  Digest,  p.  442,  §  27.)     Ex  parte  Diggs,  50  Ala.  78. 


AETICLE  7. 
Death  Sentence,  Execution  of.    7639-7652. 


Section. 

7639.  When  sentence  of  death  exe- 

cuted. 

7640.  By  whom  executed. 

7641.  Where  executed. 

7642.  Notice;     officers    and     physi- 

cians may  be  present. 

7643.  Who  else  allowed  to  be  pres- 

ent. 

7644.  Pregnancy  of  female  convict; 

jury  summoned. 

7645.  Same;     fact    determined    by 

jury;  notice  to  solicitor. 

7646.  Same;  if  with  child,  sentence 

suspended  and  finding  trans- 
mitted to  governor. 


Section. 

7647.  Same;   when   not   with   child, 

governor      issues     warrant, 
and  sentence  executed. 

7648.  When  convict  sentenced,  bat 

not  executed  on  day  fixed. 

Same;  apprehension  and 
commitment  of. 

When  sheriff  may  order  out 
troops  at  execution  of  crim- 
inal. 

7651.  When  sheriff  guilty  of  misde- 

meanor    in     ordering     oat 
troops. 

7652.  Failure  of  sheriff  to  report  to 

governor    in    such    ease,    t 
misdemeanor. 


7649. 


7650. 


7639.  (5430)  (4665)  (4615)  (3917)  (369)  When  sentence 
of  death  executed. — Whenever  any  person  is  sentenced  to  the 
punishment  of  death,  the  court  must  direct  that  he  be  hanged 
by  the  neck  until  he  is  dead;  and  such  sentence  must  be  exe- 
cuted by  the  proper  executive  officer  of  the  law,  on  such  day 
as  the  court  may  appoint,  not  less  than  four  nor  more  than 
eight  weeks  from  the  time  of  the  sentence,  unless  such  court 
suspends  the  execution  on  account  of  the  reference  of  some 
matter  of  law  arising  on  the  trial  for  the  determination  of  the 
supreme  court. 

For  origin  and  history  of  statutes  as  to  punishments,  see  Toulmin  's  Digest, 
pp.  206,  216,  229.  (Clay's  Digest,  p.  438,  §  1.)  The  appellate  court  fixes  day 
for  the  execution  of  the  sentence  of  death  only  in  case  of  affirmance  of  the 
judgment  of  the  lower  court.  Where  the  appeal  is  dismissed,  the  appellate 
court  does  not  fix  the  day  for  the  execution  of  the  sentence,  but  the  sentence 
is  executed  in  accordance  with  §  7648  (5439)   of  the  Code. — Buford  v.  State, 
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118  Ala.  657  (23  So.  1005);  Boyd  v.  State,  116  Ala.  670  (23  So.  1005);  Howell 
v.  State,  110  Ala.  23  (20  So.  449).  An  appeal  alone  can  in  no  case  operate  the 
suspension  of  the  sentence,  it  requires  an  order  of  the  court. — White  v.  State, 
134  Ala.  197  (32  So.  320).  Crimes  enumerated  for  which  the  death  penalty 
is  inflicted  in  this  state. — Brown  v.  State,  109  Ala.  70  (20  So.  103).  Verdict, 
sufficiency  of  to  support  death  sentence. — Webb  v.  State,  138  Ala.  53  (34  So. 
1011).  Date  of  execution  fixed  by  the  supreme  court  on  affirmance. — Johnson 
v.  State,  87  Ala.  39  (6  So.  400).  The  sentence  must  be  executed  by  proper 
officer  and  to  support  a  death  sentence  the  record  must  disclose  an  observance  of 
the  statute.  Affirmance  of  judgment  and  sentence,  common  law  and  statute  dis- 
cussed.— Gray  v.  State,  55  Ala.  86.  A  recital  that  "the  defendant  being 
asked  by  the  court  if  he  had  anything  to  say  why  the  sentence  of  the  law 
should  not  be  pronounced  upon  him,  said  nothing,  whereupon  the  court  sen- 
tenced the  defendant  to  be  hanged  by  the  neck  until  he  is  dead,"  is  not  suffi- 
cient.— Gray  v.  State,  55  Ala.  86.  Form  of  death  sentence  in  case  of  affirmance 
on  appeal. — Duncan  v.  State,  88  Ala.  31  (7  So.  104);  Perkins  v.  State,  66 
Ala.  457. 

7640.  (5431)  (4606)  (4616)  (3918)  (370)  By  whom  exe- 
cuted.— The  sentence  of  courts,  directing  the  execution  of  a 
person  according  to  the  provisions  of  the  preceding  section, 
must  be  executed  by  the  sheriff  or  his  deputy,  or  by  the  officer 
acting  in  his  place. 

(Clay's  Digest,  p.  438,  §  2.) 

7641.  (5432)  (4667)  (4617)  (3919)  (371)  Where  executed.  <r.c.o 
— The  punishment  of  death  must  be  inflicted  either  in  the 
prison  where  the  convict  is  confined,  or  in  some  other  building 

or  inclosure,  which  must  be  closed  from  public  view;  and  no 
person  shall  be  permitted  to  be  present  or  witness  such  punish- 
ment except  those  who  are  specially  permitted  to  do  so  by 
law,  and  any  sheriff  who  permits  any  person  except  those 
allowed  by  law  to  witness  or  be  present  at  &ny  execution, 
must,  on  conviction,  be  fined  not  less  than  one  hundred  nor 
more  than  one  thousand  dollars. 

(Clay's  Digest,  p.  438,  §  3;  Dec.  3,  1878,  p.  45.)  Rains's  case,  88  Ala.  91, 
100  (7  So.  315);  Liles's  case,  30  Ala.  24. 

7642.  (5433)  (4668)  (4618)  (3920)  (372)  Notice;  officers 
and  physicians  may  be  present. — Such  officer  must  give  at 
least  three  days'  previous  notice  to  the  judge  of  the  probate 
court,  the  clerk  of  the  circuit  or  city  court,  at  least  three 
justices  of  the  peace,  if  there  be  so  many  in  the  county,  and 
not  more  than  three  physicians  in  the  neighborhood,  who  may 
be  present  and  witness  the  execution;  and  the  persons  thus 
attending  must  make  out  and  sign  a  certificate  in  writing, 
declaring  that  they  witnessed  the  execution  of  the  convict 
pursuant  to  his  sentence. 

(Clay's  Digest,  p.  438,  §  3.) 

7643.  (5434)  (4669)  (4619)  (3921)  (373)  Who  else  allowed  <».c o 
to  be  present. — Such  officer  must  also  permit  the  counsel  of 
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the  convict,  and  such  ministers  of  the  gospel  as  he  may  desire, 
and  his  relations  to  be  present;  and  also  such  officers  of  tie 
prison,  six  deputies,  constables,  military  guard,  as  he  may 
think  proper. 

(Clay's  Digest,  p.  438,  {  3.) 

7644.  (5435)  (4670)  (4620)  (3922)  (374)  Pregnancy  of 
female  convict;  jury  summoned.— If  there  is  reason  to  believe 
that  a  female  convict  is  pregnant,  the  sheriff  must,  with  the 
concurrence  of  a  judge  of  the  circuit  or  city  court,  summon 
a  jury  of  six  disinterested  persons,  as  many  of  whom  must 
be  physicians  as  practicable. 

(Clay's  Digest,  p.  438,  §  4.) 

7645.  (5436)  (4671)  (4621)  (3923)  (375)  Same;  fact  deter- 
mined  by  jury;  notice  to  solicitor.— The  sheriff  must  also  give 
notice  to  the  solicitor,  or,  in  his  absence,  to  any  attorney  who 
may  be  appointed  by  a  circuit  or  city  judge  to  represent  the 
state,  and  who  has  authority  to  issue  subpoenas  for  witnesses; 
and  the  jury,  under  the  direction  of  the  sheriff  or  officer  act- 
ing in  his  place,  must  proceed  to  ascertain  the  fact  of  preg- 
nancy; and  must  state  their  conclusion  in  writing,  signed  by 
them  and  the  sheriff. 

7646.  (5437)  (4672)  (4622)  (3924)  (376)  Same;  if  with 
child,  sentence  suspended  and  finding  transmitted  to  gov- 
ernor.— If  such  jury  are  of  opinion,  and  so  find,  that  the  con- 
vict is  with  child,  the  sheriff,  or  officer  acting  in  his  place, 
must  suspend  the  execution  of  the  sentence,  and  transmit  the 
finding  of  the  jury  to  the  governor. 

(Clay's  Digest,  p.  438,  §  5.) 

7647.  (5438)  (4673)  (4623)  (3925)  (377)  Same;  when  not 
with  child,  governor  issues  warrant,  and  sentence  executed— 
Whenever  the  governor  is  satisfied  that  such  convict  is  no 
longer  with  child,  he  must  issue  his  warrant  to  the  sheriff 
appointing  a  day  for  her  to  be  executed  according  to  her 
sentence;  and  the  sheriff  or  other  officer  must  execute  the 
sentence  of  the  law  on  the  day  so  appointed. 

(Clay's  Digest,  p.  438,  §  6.) 

(r.cc)  7648.  (5439)  (4674)  (4624)  (3926)  (378)  When  convict 
sentenced,  but  not  executed  on  day  fixed— When,  from  any 
cause,  any  convict  sentenced  to  death  has  not  been  executed 
pursuant  to  such  sentence,  the  same  stands  in  full  force,  and 
the  court  in  which  such  convict  was  tried,  on  the  application 
of  the  solicitor  of  the  court,  must  direct  the  convict  to  be 
brought  before  it,  or,  if  necessary,  must  issue  an  order  in 
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writing  to  that  effect;  and,  upon  such  convict  being  brought 
before  such  court,  it  must  inquire  into  the  circumstances,  and 
if  no  legal  reason  exists  against  the  execution  of  such  sen- 
tence, must  sentence  the  convict  to  execution  on  a  day  to  be 
by  such  court  appointed. 

(Clay's  Digest,  p.  438,  §  7.)  The  appellate  court  fixes  day  for  the  execu- 
tion of  the  sentence  of  death  only  in  case  of  affirmance  of  the  judgment  of 
the  lower  court.  Where  the  appeal  is  dismissed,  the  appellate  court  does  not 
fix  the  day  for  the  execution  of  the  sentence,  but  the  sentence  is  executed  in 
accordance  with  this  section. — Buford  v.  State,  118  Ala.  657  (23  So.  1005); 
Boyd  v.  State,  116  Ala.  670  (23  So.  1005);  Howell  v.  State,  110  Ala.  23  (20 
So.  449).  An  appeal  does  not  Ue  from  a  mere  order  sentencing  the  defendant 
to  death.— Allen  v.  State,  141  Ala.  35  (37  So. 


7649.  (5440)  (4675)  (4625)  (3927)  (379)  Same;  apprehen- 
sion and  commitment  of.— If  such  convict  is  at  large,  any 
magistrate  may  issue  a  warrant  for  his  apprehension;  and, 
if  no  good  reason  is  shown  for  his  discharge,  must  commit 
him,  that  he  be  forthcoming  to  abide  the  order  and  sentence 
of  the  court  in  which  he  was  tried. 

(Clay's  Digest,  p.  438,  §  7.) 

7650.  (5441)  (4676)  When  sheriff  may  order  out  troops  at 
execution  of  criminal. — No  sheriff  shall  order  out  or  put  on 
duty  at  the  execution  of  any  criminal,  any  company  or  portion 
of  state  troops  except  when  a  riot,  attempt  at  rescue,  or  other 
outbreak  has  actually  occurred,  which  the  posse  comitatus 
is  powerless  to  subdue,  or  unless  there  is  reasonable  cause 
to  apprehend  a  riot,  attempt  at  rescue,  or  other  outbreak 
which  the  posse  comitatus  cannot  subdue  or  control. 

(Feb.  17,  1885,  p.  143,  §  1.) 

7651.  (5442)  (4677)  When  sheriff  guilty  of  misdemeanor 
in  ordering  out  troops. — Any  sheriff  calling  out  or  putting 
on  duty  any  company  or  portion  of  the  state  troops  in  viola- 
tion of  the  last  preceding  section,  or  who  calls  out  or  puts  on 
duty  any  portion  of  the  state  troops,  although  there  be  proper 
cause  therefor,  without  first  applying  to  the  governor  and 
obtaining  his  instructions  in  the  premises,  if  there  is  time  and 
opportunity  beforehand  to  make  such  application  and  receive 
the  governor's  instructions,  must,  on  conviction,  be  fined  not 
less  than  five  hundred  nor  more  than  one  thousand  dollars. 

(Feb.  17,  1885,  p.  143,  §  2.) 

7652.  (5443)  (4678)  Failure  of  sheriff  to  report  to  gov- 
ernor  in  such  case,  a  misdemeanor. — In  every  case  when  state 
troops  are  ordered  out  or  put  on  duty  by  the  sheriff  on  the 
occasion  of  the  execution  of  any  criminal,  without  first  ob- 
taining the  instructions  of  the  governor,  it  shall  be  the  duty 
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of  the  sheriff  forthwith  to  notify  the  governor  of  the  reasons 
for  his  action,  and  within  ten  days  thereafter  to  make  a 
written  report  tinder  oath  to  the  governor,  setting  forth  the 
facts  and  circumstances  necessitating  the  ordering  out  of  such 
troops;  and  any  sheriff  who  fails  to  make  such  written  report 
to  the  governor  must,  on  conviction,  be  fined  not  less  than 
one  hundred  nor  more  than  two  hundred  dollars. 

(Feb.  17,  18$5,  p.  143,  §  3.) 

AKTICLE  8. 
Stay  of  Execution.    7653. 

7653.  (5452)  (4525)  (5003)  (4326)  (775)  Execution  of  sen- 
tence  postponed  to  make  application  for  pardon. — When  any 
defendant  is  convicted  and  sentenced  to  death,  or  to  imprison- 
ment in  the  penitentiary,  the  presiding  judge,  if  he  is  of  the 
opinion  that  such  defendant  should  be  pardoned,  may  post- 
pone the  execution  of  the  sentence  for  such  time  as  may 
appear  necessary  to  obtain  the  action  of  the  governor  on  an 
application  for  pardon.       

AKTICLE  9. 

Statement  op  Presiding  Judge.    7654. 

7654.  (5451)  (4524)  (5004)  (4327)  (776)  Statement  filed 
by  judge  in  executive  office;  when,  required. — When  any  de- 
fendant, on  conviction,  is  sentenced  to  imprisonment  in  the 
penitentiary  for  the  term  of  five  years  or  more,  it  is  the  duty 
of  the  presiding  judge  to  make  a  statement  in  writing,  setting 
forth  the  name  of  the  defendant,  the  term  of  the  court  at 
which  he  was  tried,  the  offense  of  which  he  was  convicted,  the 
character  of  the  evidence  against  him,  the  circumstances  of 
aggravation  or  mitigation  developed  on  the  trial,  and  the 
proof  in  reference  to  his  previous  character;  which  statement 
must  be  signed  by  the  judge,  and  must,  within  thirty  days 
thereafter,  be  transmitted  by  the  clerk  to  the  governor,  to  be 
filed  in  the  executive  office. 

(Clay's  Digest,  pp.  471,  472.) 
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ARTICLE  1. 

Operation  of;   Police  Regulations   Concerning.    7655-7674. 


8ECTION. 

7666.  Railroads    employing    persons 

who   have   not   been   exam- 
ined and  licensed. 
7856.  Failure  to  comply  with  order 
of  railroad  commissioners  to 
provide  depot  conveniences. 

7667.  Failure    of    railroad    commis- 

sioners to  notify  solicitor 
and  attorney-general  of  re- 
fusal to  comply  with  such 
order. 

7668.  Violating      chancery      decree 

upon  railroad  commission- 
ers' award. 

7869.  Failure  of  chief  superintend- 
ent to  instruct  engineers 
and  conductors. 

7860.  Railroads  must  keep  lights 
and  drinking  water;  con- 
ductor punishable  for  neg- 
lect. 

7681.  Refusal  to  sell  tickets  to  cer- 
tain stations;  penalty  for. 

7882.  Failing  to  ring  bell  and  blow 
whistle  on  trains. 


Section. 
7668.  Failure    to    stop    at    railroad 
crossing   for    passengers   or 
freight. 

7664.  Failing    to    stop    at    railroad 

crossing. 

7665.  Negligence    of    railroad    con- 

ductors, etc. 

7666.  Endangering  life  by  railroad 

accident. 

7667.  Failing  to  attach  bell  cord  or 

other  device  for  signaling 
engineer. 

7668.  Wantonly   or  willfully  injur- 

ing railroad  fences. 
7660.  Section  master  failing  to  no- 
tify owner  of  stock  killed 
by  railroad  train. 

7670.  Failure  to  stop  train  at  flag 

station  or  regular  station, 
penalty. 

7671.  Charging     higher     rate     for 

transportation  or  refusing 
to  receive  for  transporta- 
tion at  price  fixed  by  law. 
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Section. 

7672.  Failure    to    give    receipt    for 

application  to  furnish  cars; 
penalty  for. 

7673.  Obtaining  cars  without  bona 

fide  intention  of  using  same; 
penalty  for. 


Section. 
7674.  Receiving      rebates,      conces- 
sions,     or      discrimination! 
from    railroads    or    common 
carriers,  penalty  for. 


7655.  (5359)  Railroads  employing  persons  who  have  not 
been  examined  and  licensed. — Any  person  or  corporation  oper- 
ating a  railroad  in  this  state  who  employs  any  person  as 
engineer,  fireman,  train  dispatcher,  conductor,  flagman,  brake- 
man,  or  switchman,  who  has  not  been  examined  and  licensed 
as  provided  by  sections  5481,  5482,  5483  (3448,  3449,  and  3450) 
of  this  Code,  mnst,  on  conviction,  be  fined  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars. 

(Feb.  14,  1893,  p.  559,  9  5.) 

(r.ao.)  7656.  (5364)  (4102)  Failure  to  comply  with  order  of  rail- 
road commissioners  to  provide  depot  conveniences. — Any  per- 
son or  corporation  operating  a  railroad  which  fails  for  more 
than  ninety  days  after  its  receipt^  and  for  such  further  time, 
if  any,  as  may  be  allowed  by  the  railroad  commissioners,  to 
comply  with  a  legal  order  of  the  railroad  commissioners 
regarding  the  erection  of  a  depot,  or  providing  other  con- 
veniences for  travelers  at  stations,  must,  on  conviction,  be 
fined  not  less  than  two  hundred  and  fifty  nor  more  than  five 
thousand  dollars.  To  any  indictment  under  this  section  it  is 
good  defense  that  such  order  was,  in  view  of  all  the  circum- 
stances, unreasonable  or  unjust. 

(Feb.  23,  1883,  p.  154,  §  2;  Feb.  28,  1887,  p.  74,  §  5.) 

7657.  (5365)  Failure  of  railroad  commissioners  to  notify 
solicitor  and  attorney-general  of  refusal  to  comply  with  such 
order. — For  failure  to  notify  the  proper  solicitor  and  attorney- 
general,  or  either,  of  the  failure  of  any  railroad  company  or 
person  operating  the  railroad  to  comply  with  any  order  of 
the  railroad  commissioners  regarding  the  erection  of  a  depot 
or  providing  other  conveniences  for  travelers  at  stations, 
within  sixty  days  after  the  period  within  which  such  conve- 
niences were  required  by  such  order  to  be  erected,  each  mem- 
ber of  the  railroad  commission  must,  on  conviction,  be  fined 
not  less  than  one  hundred  nor  more  than  two  hundred  dollars. 

(Feb.   28,   1887,  p.   74,   §   5.) 

7658.  (5366)  (4103)  Violating  chancery  decree  upon  rail- 
road commissioners9  award. — Any  officer  or  agent  of  a  person 
or  corporation  operating  a  railroad  who  knowingly  violates 
a  chancery  decree  confirming  railroad  commissioners '  award, 
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regulating  such  railroad's  business  with  any  connecting  line, 
must,  on  conviction,  be  fined  not  less  than  ten  nor  more  than 
five  hundred  dollars. 

(Mar.  1,  1881,  p.  98,  9  6.) 

7659.  (5367)  (4104)  (1703)  (1405)  Failure  of  chief  super- 
intendent  to  instruct  engineers  and  conductors. — Any  super- 
intendent of  a  railroad  who  fails  to  instruct  the  engineers 
and  conductors  thereof  as  to  the  provisions  of  this  Code  in 
regard  to  blowing  the  whistle,  ringing  the  bell,  and  stopping 
and  handling  the  train,  and  order  them  to  comply  therewith, 
must,  on  conviction,  be  fined  not  less  than  one  thousand  dol- 
lars, and  may  be  imprisoned  in  the  county  jail,  or  sentenced 
to  hard  labor  for  the  county  for  not  more  than  twelve  months, 
at  the  discretion  of  the  jury. 

(Dec.  10,  1864,  p.  77,  §  3.) 

7660.  (5368)  (4105)  (4258)  (1416)  Railroads  must  keep 
lights  and  drinking  water;  conductor  punishable  for  neglect. 
—Railroad  companies  must  keep  good  lights  on  their  night 
trains,  and  a  sufficiency  of  good  drinking  water  on  all  trains; 
and  every  conductor  who  runs  any  train  without  lights  or 
water,  as  required  by  this  section,  must,  on  conviction,  be 
fined  not  less  than  one  hundred  nor  more  than  five  hundred 
dollars. 

(Dec.  8,  1863,  p.  106.) 

7661.  Refusal  to  sell  tickets  to  certain  stations;  penalty  for.  Feb.  n, 
—Any  railroad  company  engaged  in  the  business  of  common  jjj*  * 
carrier,  or  any  agent  of  #such  common  carrier  whose  duty  or 
business  it  is  to  sell  tickets  for  such  common  carrier,  who 
shall  fail  or  refuse  to  sell  a  ticket  to  pass  persons  from  such 
stations  as  may  be  designated  by  the  railroad  commissioners 

as  regular  or  flag  stops  for  regular  passenger  trains,  upon 
the  request  of  such  persons  for  such  ticket  and  upon  the  tender 
of  the  usual  cost  or  price  of  such  ticket,  when  such  railroad 
company  or  common  carrier  operates  passenger  trains  be- 
tween such  points  for  which  the  ticket  is  applied  for,  shall  be 
guilty  of  a  misdemeanor  and,  upon  conviction,  shall  be  fined 
not  less  than  twenty-five  nor  more  than  five  hundred  dollars, 
and  a  prosecution  or  conviction  under  this  statute  shall  not 
be  a  bar  to  a  civil  action  for  any  damages  which  such  person 
applying  for  a  ticket  may  have  suffered  in  consequence  of 
such  refusal. 

7662.  (5369)  (4106)  (4256)  (1400)  Failing  to  ring  bell  and 
blow  whistle  on  trains. — Any  engineer  or  other  person  having 
the  control  of  the  running  of  a  locomotive  on  any  railroad  who 
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shall  fail  to  perform  any  of  the  duties  required  of  him  by 
section  5473  (3440)  must,  on  conviction,  be  fined  not  less  than 
fifty  nor  more  than  one  thousand  dollars,  and  imprisoned  in 
the  county  jail  for  not  more  than  twelve  months,  one  or  both, 
at  the  discretion  of  the  jury. 

(Feb.  6,  1858,  p.  16,  §  2.)  Duties  and  liabilities  of  engineers  discussed 
generally.— M.  &  M.  R.  R.  Co.  v.  Blakely,  59  Ala.  471;  Nicholson  v.  M.  &  M. 
R.  R.  Co.,  49  Ala.  205.  Engineer  or  person  in  control  of  train,  when  subject 
to  indictment  and  punishment. — S.  &  N.  R. .  R.  Co.  v.  Thompson  &  Garner,  62 
Ala.  494.  The  measure  of  duty  and  liability  for  injury  to  stock  on  track  it 
very  different  from  that  which  pertains  to  the  safety  of  intelligent  human 
beings. — M.  &  M.  B.  B.  Co.  v.  Blakely,  59  Ala.  471.  Statute  relates  to  grade 
crossing,  not  those  on  trestles. — Lewis  v.  Sou.  By.  Co.,  143  Ala.  133  (38  So. 
1023).  Purpose  and  object  of  statute  fully  discussed  in  Lewis  v.  Sou.  By.  Co., 
143  Ala.  133  (38  So.  1023),  which  reviews  all  the  authorities. 

7663.  (5370)  (4107)  Failure  to  stop  at  railroad  crossing 
for  passengers  or  freight. — Any  conductor,  engineer,  or  other 
person  in  charge  of  any  railroad  train  passing  within  two 
hundred  feet  of  a  station  of  an  intersecting  railroad,  located 
within  two  hundred  yards  of  the  intersection,  who  fails  to 
stop  such  train  opposite  such  station,  take  on  or  let  off  pas- 
sengers, or  their  baggage,  or  to  receive  or  deliver  the  freight 
of  such  station,  on  receipt  of  the  usual  charges  for  such  pas- 
senger or  freight  transportation,  must,  on  conviction,  be  fined 
not  less  than  fifty  nor  more  than  five  hundred  dollars. 

(Feb.  19,  1881,  p.  96,  §  2.) 

7664.  (5371)  (4108)  (4257)  (1404)  Failing  to  stop  at  rail- 
road crossing. — Any  conductor  or  any  other  person  in  charge 
of  any  locomotive  or  train  who  fails  to  cause  it  to  come  to  a 
full  stop  within  one  hundred  feet  from  the  place  at  which  one 
railroad  crosses  another,  or,  after  such  stop,  allows  such  train 
to  proceed  before  he  knows  the  way  to  be  clear,  must,  on 
conviction,  be  fined  not  less  than  one  hundred  nor  more  than 
one  thousand  dollars,  and  may  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county  for  not  more 
than  twelve  months,  one  or  both,  at  the  discretion  of  the  jury. 

(Dec.  10,  1864,  p.  77,  §  2.)  To  add  stringency  to  the  requirements  of  the 
operation  of  railroads,  the  nonobservance  of  duties  is  made  punishable  as  a 
crime.— L.  &  K  R.  R.  Co.  v.  Mosby,  125  Ala.  341  (28  So.  43). 

7665.  (5372)  (4109)  (4234)  (3677)  (135)  Negligence  of 
railroad  conductors,  etc. — Any  engineer,  conductor,  or  other 
person  who,  having  the  control  or  management  of  any  steam 
engine  or  electric  motor  running  on  any  railroad  in  this  state, 
fails  to  use  proper  precautions  to  prevent  accidents  by  ring- 
ing the  bell,  blowing  the  whistle,  or  checking  the  speed  of  his 
engine,  on  approaching  any  curve  in  the  road,  or  any  depot, 
station,  or  crossing  of  any  public  road,  or  on  leaving  any 
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depot  or  station,  must,  on  conviction,  be  fined  not  less  than 
one  hundred  nor  more  than  one  thousand  dollars,  and  may 
also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county  for  not  more  than  six  months. 

7666.  (5373)  (4110)  (4235)  (3678)  (136)  Endangering  life 
by  railroad  accident. — If  from  negligence,  carelessness,  or  . 
want  of  proper  skill  of  any  engineer  or  conductor  having  the 
control  or  management  of  any  steam  engine  or  electric  motor 
running  on  any  railroad  in  this  state,  or  any  brakeman  or 
flagman,  the  engine  or  cars  are  thrown  off  the  track,  or  any 
other  accident  occurs,  and  the  life  of  any  human  being  is 
thereby  endangered,  such  engineer,  conductor,  flagman,  or 
brakeman  must,  on  conviction,  be  fined  not  less  than  five  hun- 
dred nor  more  than  two  thousand  dollars,  and  may  also  be 
imprisoned  in  the  county  jail,  or  sentenced  to  hard  labor  for 
the  county  for  not  more  than  twelve  months,  and  in  case  the 
death  of  any  person  is  caused  by  such  negligence  or  want  of 
skill,  the  railroad  employe  guilty  of  such  negligence  or  want 
of  skill  must,  on  conviction,  be  imprisoned  in  the  penitentiary 
for  not  less  than  one  nor  more  than  five  years. 

7667.  (5374)  (4111)  (4237)  (3679)  Failing  to  attach  bell- 
cord  or  other  device  for  signaling  engineer. — Any  conductor 
on  any  passenger  train  on  any  railroad  in  this  state  who  fails 
at  any  time  when  his  train  is  in  motion  to  have  a  cord  attached 
to  the  bell  on  the  engine,  and  passing  through  each  passenger 
car  attached  to  his  train,  or  the  Westinghouse  automatic 
whistle  signal,  or  other  similar  device  for  signaling  the  engi- 
neer, must,  on  conviction,  be  fined  not  less  than  one  hundred 
nor  more  than  five  hundred  dollars;  one-half  the  fine  to  go  to 
the  informer,  the  other  half  to  the  Mate;  and  for  such  offense 
an  indictment  may  be  found  and  trial  had  in  any  county 
through  which  the  road  passes. 

(Feb.  28,  1889,  p.  94;  Dec.  7,  1866,  p.  142.) 

7668.  (5375)  (4112)  Wantonly  or  willfully  injuring  railroad 
fences. — Any  person  who  wantonly,  willfully,  or  intentionally 
disturbs,  breaks,  throws  down,  or  destroys  any  railroad  fence, 
or  any  part  thereof,  must,  on  conviction,  be  fined  not  less  than 
ten  nor  more  than  five  hundred  dollars,  or  imprisoned  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county  for  not 
less  than  ten  days  nor  more  than  twelve  months. 

(Feb.  26,  1881,  p.  92,  §  24.) 

7669.  (5376)  Section  master  failing  to  notify  owner  of  stock 
killed  by  railroad  train. — Any  section  master  on  whose  section 
any  stock  is  killed  or  injured  by  any  railroad  train  or  locomo- 
tive, who  knowingly  fails  to  give  notice  thereof  to  the  owner 
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of  such  stock,  within  twenty-four  hours  after  such  killing  or 
injury,  is  guilty  of  a  misdemeanor. 

(Feb.  28,  1889,  p.  808,  §  7.) 

Feb.  2i,  7670.  Failure  to  stop  train  at  flag  station  or  regular  station, 
HMP5.  •  Penalty. — The  president,  general  manager,  superintendent,  or 
engineer  of  any  railroad  company  running  through  or  operat- 
ing any  train  in  the  State  of  Alabama,  who  shall  fail  or  refuse 
to  stop  said  train  at  any  flag  or  regular  station  designated 
by  the  railroad  commissioners  of  Alabama,  shall  be  guilty  ot 
a  misdemeanor  and,  on  conviction,  shall  be  fined  not  exceeding 
five  hundred  dollars. 

Mar.  2,  7671.  Charging  higher  rate  for  transportation  or  refusing 
^•,  to  receive  for  transportation  at  price  fixed  by  law. — When  the 
and  2.  maximum  rate  of  compensation  for  the  transportation,  origi- 
nating and  terminating  within  the  state,  of  any  article  over 
any  railroad  operated  as  a  common  carrier  in  whole  or  in  part 
in  this  state,  has  been  established  by  statute,  any  officer,  agent, 
or  employe  of  any  person,  company,  or  corporation  owning  or 
operating  as  a  common  carrier  any  railroad  in  whole  or  in 
part  in  this  state  who  shall  charge  for  or  receive  any  greater 
or  higher  rate  of  compensation  for  the  transportation  of  any 
article  than  the  rate  established  by  statute,  or  who  refuses  to 
receive  such  article  when  offered  for  such  transportation  at 
the  rate  of  compensation  so  established  by  statute,  shall  be 
guilty  of  a  misdemeanor  and  for  each  offense,  upon  convic- 
tion, shall  be  fined  not  more  than  one  thousand  dollars  nor 
less  than  two  hundred  dollars,  and,  in  addition,  shall  be  im- 
prisoned in  the  county  jail  for  the  period  of  six  months. 

Feb.  28,        7672.  Failure  to  give  receipt  for  application  to  furnish  can; 

wTi  i.  P6118^  'or* — Any  agen*  or  officer  of  a  railroad  or  a  railroad 
company  engaged  in  the  business  of  a  common  carrier  who 
shall  fail  or  refuse  to  give  a  written  receipt  upon  demand  for 
any  application  filed  with  him  for  furnishing  cars  to  shipper, 
without  just  cause  or  legal  excuse,  shall  be  guilty  of  a  mis- 
demeanor and,  upon  conviction,  shall  be  fined  not  more  than 
five  hundred  dollars. 

ib. $24.  7673.  Obtaining  cars  without  bona  fide  intention  of  using 
same;  penalty  for. — Any  person,  firm,  company,  or  corpora- 
tion who  shall  make  application  to  any  common  carrier  by 
rail  for,  and  shall  procure  from  such  common  carrier  any 
number  of  cars  without  a  bona  fide  intention  to  use  the  same 
for  the  transportation  of  freight,  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction,  shall  be  fined  not  less  than  five 
hundred  dollars  nor  more  than  five  thousand  dollars  for  each 


1W07,  p. 
40,  $18. 


RAILROADS,  PENAL  LAWS  CONCERNING.  888 

Offenses  Against  Railroads. 

7674.  Receiving  rebates,  concessions,  or  discriminations  Feb.  ss. 
from  railroads  or  common  carriers,  penalty  for. — Any  person, 
firm,  or  corporation  who  shall  accept  or  receive  any  rebate, 
concession,  or  discrimination  knowingly  in  respect  to  trans- 
portation by  railroads  or  common  carriers  wholly  within  the 
state  of  any  property  or  for  any  services  in  connection  there- 
with whereby  any  such  property  shall  by  any  device  what- 
soever be  transported  at  a  less  rate  than  that  named  in  the 
published  tariffs  in  force  as  to  railroads  or  common  carriers, 
whereby  any  service  or  advantage  is  received  other  than  is 
provided  by  law,  shall  be  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  a  fine  of  not  less  than 
twenty-five  dollars  nor  more  than  one  thousand  dollars  for 
each  offense. 


AETICLE  2. 

Offenses  Against  Railroads. 
(See  see.  7673.) 


7675-7«86. 


Section. 

7675,  Throwing  or  shooting  deadly 

missile    into    locomotive    or 
ear. 

7676.  Throwing    or    casting    other 

missiles   into    locomotive   or 
car. 
7877.  Injuring   or   obstructing   rail- 
road bridge,  trestle,  etc.,  or 
salting  track: 

7678.  Obstructing      railroad      mali- 

ciously,   and    throwing    car 
from  track,  etc. 

7679.  Jumping  on  or  off  trains. 


Section. 

7680.  Wrongful  removal  of  signals. 

7681.  Unlawful    discharge    of    gun. 

etc. 

7682.  Unlawful  riding  on  trains. 

7683.  Jurisdiction  of  offense. 

7684.  Passenger  on  railroad   riding 

in  coach  not  designated  for 
his  color. 

7685.  Detaching  or  uncoupling 

train,  or  putting  on  brakes 
by  person  not  employed  by 
or  connected  with  railroad. 

7686.  Wrongfully   signaling   trains. 


7675.  (5360)  (4098)   Throwing  or  shooting  deadly  missile  <r.c.o 
into  locomotive  or  car. — Any  person  who  wantonly  or  mali- 
ciously throws  or  casts  a  missile,  calculated  to  produce  death 

or  great  bodily  harm,  or  shoots  at  or  into  any  locomotive  or 
car  of  any  railroad  train,  in  or  on  which  there  is  any  human 
being,  or  at  or  into  any  passenger  car  forming  part  of  a  rail- 
road train,  or  any  street  car  or  vehicle  for  the  carrying  of  pas- 
sengers, whether  there  is  in  or  on  such  passenger  car  any 
hnman  being  or  not,  must,  on  conviction,  be  imprisoned  in  the 
penitentiary  for  not  less  than  two  nor  more  than  twenty  years. 

(Feb.  13,   1879,  p.  175,  §    1.)     Gilyard's  case,  98   Ala.  59   (13  So.  391); 
Albritton's  case,  94  Ala.  76  (10  So.  426). 

7676.  (5361)  (4099)  Throwing  or  casting  other  missile  into  (rAa) 
locomotive  or  car. — Any  person  who  wantonly  or. maliciously 
throws  or  casts  any  missile,  other  than  that  mentioned  in  the 
preceding  section,  at  or  into  any  locomotive  or  car  of  any  rail- 


884  RAILROADS,  PENAL  LAWS  CONCERNING. 

Offenses  Against  Railroads.- 

road  train  or  street  car-  or  vehicle  for  carrying  passengers,  in 
or  on  which  there  is  any  human  being,  or  at  or  into  any  pas- 
senger car  forming  part  of  a  railroad  train  or  street  car, 
whether  there  is  in  or  on  such  passenger  car  any  human  being 
or  not,  must,  on  conviction,  be  fined  not  more  than  one  thou- 
sand dollars,  and  may  also  be  sentenced  to  hard  labor  for  the 
county  for  not  more  than  two  years. 

Weaver  v.  State,  139  Ala.  130  (36  So.  717). 

7677.  (5362)  (4100)  Injuring  or  obstructing  railroad  bridge, 
trestle,  etc.,  or  salting  track. — Any  person  who  wantonly  or 
maliciously  injures  any  railroad,  or  any  bridge,  trestle,  or  cul- 
vert, cattle  guard,  stock  gap,  or  other  superstructure  of  such 
railroad,  or  places  any  impediment  or  obstruction  on  such 
railroad,  or  removes  or  destroys  any  portion  thereof,  in  such 
manner  as  to  render  liable  any  engine,  car,  or  other  vehicle  to 
diverge  or  to  be  thrown  from  the  track  thereof,  or  who  salts 
the  track  of  such  railroad  for  the  purpose  of  attracting 
cattle  thereon,  must,  on  conviction,  be  punished  at  the  discre- 
tion of  the  jury,  by  death  or  by  imprisonment  in  the  peniten- 
tiary for  not  less  than  ten  years. 

(Feb.  13,  1879,  p.  1 75,  §  2.)  Specific  intent  to  injure  railroad  not  necessary. 
—Clifton's  case,  73  Ala.  473.    See,  also,  Mitchell's  case,  94  Ala.  68  (10  So.  518). 

7678.  (5363)  (4101)  (4238)  (3680)  (137)  Obstructing  rail, 
road  maliciously,  and  throwing  car  from  track,  etc. — Any  per- 
son who  wantonly  or  maliciously  injures  any  railroad,  or  places 
any  impediment  or  obstruction  thereon,  by  means  of  which 
injury,  impediment,  or  obstruction  any  engine,  car,  or  other 
vehicle  diverges  or  is  thrown  from  the  track  thereof,  must,  on 
conviction,  be  punished  at  the  discretion  of  the  jury,  by  death 
or  by  imprisonment  in,  the  penitentiary  for  not  less  than  ten 
years. 

(Clay's  Digest,  p.  416,  §  33;  p.  427,  §  §  69,  70.) 

Feb.  is,        7679.  Jumping  on  or  off  trains. — Any  person  not  a  passenger 
i8»7,  p.     or  intended  passenger,  employe,  or  agent  of  a  railroad,  or  an 
i^dk  l  officer  of  any  city  or  town,  or  sheriff  or  his  deputy,  or  such 
persons  as  may  go  upon  the  train  to  act  as  escort  to  assist  some 
person  who  has  taken  passage,  who  jumps  on  or  off  any  train 
while  in  motion,  shall  be  guilty  of  a  misdemeanor,  and,  on  con- 
viction, shall  be  punished  by  fine  and  imprisonment,  either  or 
both,  at  the  discretion  of  the  court,  not  to  exceed  twenty-five 
dollars  fine,  and  thirty  days  in  the  county  jail. 
Feb.  3,         7680.    Wrongful  removal  of  signals. — Any    person   who 
1899,  P.     wrongfully,  or  without  authority,  removes  any  lamp  from  any 
wdl*1   switch  stand,  or  who  removes  the  oil  from  any  lamp  on  any 
(r.ac.)     switch  stand,  or  who  removes  any  lantern,  light,  lamp,  torch. 
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flag,  fusee,  torpedo  or  other  signal  from  any  train,  engine,  car, 
railroad  track,  platform,  depot,  or  right  of  way,  or  who  turns 
out  or  extinguishes  or  otherwise  tampers  with  any  such  lan- 
tern, light,  lamp,  torch,  fusee,  or  other  signal  used  in  connec- 
tion with  railroad  business,  shall  be  guilty  of  a  misdemeanor, 
and  shall,  upon  conviction,  be  punished  by  a  fine  of  not  less  than 
one  hundred  nor  more  than  one  thousand  dollars,  or  by  impris- 
onment in  the  county  jail  for  not  less  than  three  months  nor 
more  than  one  year. 

7681.  Unlawful  discharge  of  gun,  etc.— Any  person  who  dis-  Feb.  28, 
charges  any  gun,  pistol,  or  other  firearm,  except  in  self-defense,  J^9'  ^  f 
while  on  a  passenger  train  in  this  state;  or  who  recklessly  »nds. 
handles  any  firearm  or  other  weapon  in  the  presence  of  any 
other  person  or  persons  on  any  train  carrying  passengers  in 

this  state,  shall  be  guilty  of  a  misdemeanor,  and  shall,  upon  con- 
viction, be  punished  by  a  fine  of  not  less  than  one  hundred  dol- 
lars nor  more  than  five  hundred  dollars,  or  by  imprisonment 
in  the  county  jail  for  not  exceeding  twelve  months,  one  or  both, 
at  the  discretion  of  the  court. 

7682.  Unlawful  riding  on  trains. — Any  person  other  than  a  ib.,*i. 
railway  employe  in  the  discharge  of  his  duty,  who,  without  <ro-°** 
authority  of  the  conductor  of  the  train,  or  by  permission  of  the 
engineer,  and  with  the  intention  of  being  transported  free  and 
without  paying  the  usual  fare  for  such  transportation,  rides, 

or  attempts  to  ride,  on  the  top  of  any  car,  coach,  engine,  or 
tender,  on  any  railroad  in  this  state,  or  on  the  drawheads 
between  cars,  or  under  cars  on  truss  rods  or  trucks,  or  in  any 
freight  car,  or  on  a  platform  of  any  baggage  car,  express  car, 
or  mail  car,  on  any  train  in  this  state,  shall  be  guilty  of  a  mis- 
demeanor, and,  on  conviction,  shall  be  fined  not  less  than  ten 
dollars  nor  more  than  one  hundred  dollars. 

7683.  Jurisdiction  of  offense. — Any  person  charged  with  a  ib.,** 
violation  of  the  preceding  section  may  be  tried  in  any  county 

in  which  such  violation  may  have  occurred  or  may  be  dis- 
covered. 

7684.  (5377)  Passenger  on  railroad  riding  in  coach  not  des- 
ignated for  his  color. — Any  person  who,  contrary  to  the  pro- 
visions of  the  statute  providing  for  equal  and  separate  accom- 
modations for  the  white  and  negro  races  on  railroad  passenger 
trains,  rides,  or  attempts  to  ride,  in  a  coach,  or  a  division  of  a 
coach,  designated  for  the  race  to  which  he  does  not  belong, 
must,  on  conviction,  be  fined  not  more  than  one  hundred 
dollars. 

(Feb.,  1891,  p.  412,  §  3.) 

7685.  (5378)  Detaching  or  uncoupling  train,  or  putting  on 
brakes  by  person  not  employed  by  or  connected  with  railroad. 
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— Any  person  other  than  an  employe  of  a  railroad  company 
acting  within  the  line  of  his  duty  on  such  railroad,  who  shall 
detach  or  uncouple  any  train,  or  put  on,  apply,  or  tamper  with 
any  brake  or  brakes  of  any  train,  or  wantonly  pull  the  bell 
cord,  or  emergency  valve  of  any  train,  or  otherwise  interfere 
with  any  train,  engine,  car,  or  part  thereof,  while  such  train 
is  standing  or  in  motion,  or  who  shall  tamper  with  or  in  any 
manner  interfere  with  any  railroad  track,  switch,  or  signal,  or 
any  part  or  appliance  connected  with  any  railroad  track,  road- 
bed, or  rolling  stock,  shall  be  guilty  of  a  misdemeanor,  and,  on 
conviction,  shall  be  punished  by  a  fine  of  not  exceeding  one 
hundred  dollars,  and  may  be  imprisoned  in  the  county  jail  for 
not  exceeding  six  months. 

(Feb.  18,  1897,  p.  1375.) 

7686.  Wrongfully  signaling  trains. — Any  person  who, 
wrongfully,  recklessly,  or  wantonly  and  without  authority, 
signals  any  train  or  engine  in  this  state,  with  a  red  light,  or 
with  a  red  flag,  or  gives  any  signal  calculated  to  affect  the 
movement  or  operation  of  any  train,  engine,  or  car,  on  any  rail- 
road in  this  state,  shall  be  guilty  of  a  misdemeanor;  but  this 
section  shall  not  apply  to  any  person  giving  signals  to  stop  a 
train  for  the  purpose  of  preventing  an  accident  to  such  train, 
or  at  a  regular  station,  or  flag  station,  when  train  is  flagged  for 
the  purpose  of  taking  passage  on  said  train. 


AKTICLE  3. 

Illegal  Freights,  Rates  or  Charges.    7687-7695. 


Section. 

7687.  Unlawful  pooling  of  freights. 

7688.  Extortion  by  railroad. 

7689.  Reduction  of  regular  rates  by 

railroads. 

7690.  Failure    of    railroad    to    pub- 

lish freight  rates  at  depots. 

7691.  Free     passes,     rebates,     dis- 

counts, etc.,  prohibited. 

7692.  Exemptions  from  the  preced- 

ing section. 


Section. 

7698.  Witnesses  required  to  answer 
questions  before  grand  jury. 

7694.  Witness  failing  to  attend  or 

testify  guilty  of  contempt 
and  misdemeanor;  penalty 
for. 

7695.  Charging  or  accepting  higher 

rate  of  fare  than  provided 
by  law;  penalty. 


7687.  (5549)  (4145)  Unlawful  pooling  of  freights.— Any 
officer,  agent,  or  servant  of  a  person  or  corporation  operating 
a  railroad,  who  aids  in  making  or  carrying  out  an  agreement 
between  railroads,  commonly  called  a  pool,  for  the  division 
between  themselves  of  the  freight-carrying  business  of  any 
place  in  this  state,  whereby  trade  is  restrained  by  the  establish- 
ment of  extortionate  rates  and  the  prevention  of  free  competi- 


BAILBOADS,  PENAL  LAWS  CONCERNING.  887 

Illegal  Freights,  Bates  or  Charges. 

tion,  unless  such  agreement  has  been  approved  by  the  railroad 
commissioners,  must,  on  conviction,  be  fined  not  less  than  fifty 
nor  more  than  two  hundred  dollars. 

(Feb.  23,  18S3,  p.  152,  $  2.) 

7688.  (5550)  (4146)  Extortion  by  railroad.— Any  person 
or  corporation  operating  a  railroad,  who  commits  extortion  in 
transportation  charges,  as  defined  by  law,  must,  on  conviction, 
be  fined  not  less  than  ten  nor  more  than  five  hundred  dollars. 

(Feb.  26,  1881,  p.  86,  9  4.) 

7689.  (5551)  (4147)  -Reduction  of  regular  rates  by  railroads.  <r.co 
—Any  person  or  corporation  operating  a  railroad  who  makes, 
and  any  person  who  knowingly  accepts,  a  lower  transportation 
rate  for  person  or  freight  than  the  published  tariff,  must,  on 
conviction,  be  fined  not  less  than  one  hundred  nor  more  than 

five  thousand  dollars. 

(Feb.  26,  1881,  p.  86,  «   $  9,  10,  11.) 

7690.  (5552)  (4148)  Failure  of  railroad  to  publish  freight 
rates  at  depots. — Any  person  or  corporation  operating  a  rail- 
road who  fails  to  post  and  keep  posted  at  all  freight  depots  the 
tariff  of  rates  for  transporting  freight,  showing  general  and 
special  rates  for  each  class,  must,  on  conviction,  be  fined  not 
less  than  twenty  nor  fnore  than  one  hundred  dollars. 

(Feb.  26,  1881,  p.  86,  §  §  3,  9;  Feb.  23,  1883,  p.  190.) 

7691.  Free  passes,  rebates,  discounts,  etc.,  prohibited. — Any  Feb.  H 
common  carrier,  whether  a  corporation,  association,  partner-  JJ07'*. 
ship,  or  person,  engaged  in  the  business  of  a  carrier  of  passen-  $$iandV 
gers  in  this  state,  or  the  agent,  officer,  servant,  or  employe  of 

such,  who  shall  give,  procure  for,  or  deliver  to  any  person  or 
accept  any  free  passes,  tickets,  or  free  transportation  for  any 
person,  or  give,  make,  or  allow  any  rebate,  discount,  or  reduc- 
tion from  such  rates  as  are  offered  or  given  to  the  public  at 
large,  except  as  provided  in  the  following  section;  and 
any  person,  other  than  the  persons  excepted  in  the  fol- 
lowing section,  who  accepts  or  uses  any  such  free  ticket, 
free  passes,  or  free  transportation,  rebate,  discount,  or  reduc- 
tion, shall  be  guilty  of  a  misdemeanor,  and  shall  be  ibdicted 
as  such  corporation,  partnership,  or  person,  for  each  offense, 
and,  on  conviction,  shall  be  fined  not  less  than  one  hundred 
dollars  nor  more  than  two  thousand  dollars,  or  be  imprisoned 
«n  the  county  jail  or  sentenced  to  hard  labor  for  the  cdunty  for 
not  more  than  six  months,  one  or  both,  at  the  discretion  of  the 
jury  trying  the  case. 

7692.  Exemptions  from  the  preceding  section. — The  preced-  ib.,$  i. 
ing  section  shall  not  apply  to  employes  of  carriers  and  their 
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families,  nor  to  officers  or  agents,  surgeons,  physicians,  and 
attorneys  at  law  of  such  carriers  and  the  immediate  families 
of  such  persons,  to  ministers  of  religion,  traveling  secretaries 
of  the  Young  Men's  Christian  Association  and  the  Young 
Women's  Christian  Association,  inmates  of  hospitals  and  char- 
itable and  eleemosynary  institutions  and  persons  exclusively 
engaged  in  charitable  and  eleemosynary  work;  to  indigent, 
destitute,  and  homeless  persons,  and  to  such  persons  when 
transported  by  charitable  societies  and  hospitals  and  the  neces- 
sary agents  employed  in  such  transportation;  to  inmates  of  the 
National  Home  or  State  Home  for  disabled  volunteer  soldiers, 
and  of  seldiers'  and  sailors'  homes,  including  those  about  to 
enter,  and  those  returning  home  after  discharge,  and  boards  of 
managers  of  such  homes,  to  necessary  care-takers  of  live  stock, 
poultry,  and  fruit,  to  employes  on  sleeping  cars  and  express 
cars  and  to  linemen  of  telegraph  and  telephone  companies,  to 
railway  mail  service  employes,  postoffice  inspectors,  custom 
inspectors,  and  immigration  inspectors,  to  newsboys  on  trains, 
baggage  agents,  witnesses  attending  any  legal  investigation 
in  which  the  carrier  is  interested,  persons  injured  in  wrecks 
where  being  transported  from  the  place  of  injury  to  their 
homes  and  places  for  treatment,  and  physicians  and  nurses 
attending  such  persons,  and  members  of  the  railroad  commis- 
sion of  Alabama,  and  employes  of  such  Commission  when  trav- 
eling on  official  business  only,  but  this  provision  shall  not  be 
construed  to  prohibit  the  interchange  of  passes  for  the  officers, 
agents,  and  employes  of  carriers  and  their  immediate  families, 
nor  prohibit  any  carrier  from  carrying  passengers  free  with  the 
object  of  providing  relief  in  cases  of  general  epidemic,  pesti- 
lence, or  other  calamitous  visitation. 

Feb.  u,  7693.  Witnesses  required  to  answer  questions  before  grand 
^Th*'  ^ur^ — Witnesses  before  the  grand  jury,  summoned  to  give 
*s.  '  evidence  of  any  violation  of  this  article,  may  be  required  to 
answer  generally  as  to  any  such  offense  within  their  knowledge 
committed  within  twelve  months  next  preceding,  without  being 
specially  interrogated  as  to  any  particular  offense,  but  no  wit- 
ness shall  be  prosecuted  for  any  offense  as  to  which  he  testifies 
before  #the  grand  jury  and  any  member  of  the  grand  jury  or 
solicitor  may  be  a  witness  to  prove  this  fact. 

ib ,  *  <  7694.  Witness  failing  to  attend  or  testify  guilty  of  contempt 
and  misdemeanor;  penalty  for. — Any  person  who  is  sum- 
moned to  go  before  the  grand  jury  to  answer  as  to  any  violatiotf 
of  the  law  prohibiting  free  passes  within  his  knowledge,  and 
who  fails  and  refuses  to  attend  and  testify  in  obedience  to  such 
summons,  without  a  good  excuse,  to  be  determined  by  the 
court,  is  guilty  of  a  contempt  of  court  and  also  a  misdemeanor, 
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and,  on  conviction  for  such  misdemeanor,  shall  be  fined  not  less 
than  one  hundred  dollars  nor  more  than  two  thousand  dollars, 
and  may  be  imprisoned  in  the  county  jail  or  sentenced  to  hard 
labor  for  the  county  for  not  more  than  six  months,  at  the  dis- 
cretion of  the  jury  trying  the  case. 

7695.  Charging  or  accepting  higher  rate  of  fare  than  pro-  Feb.  u. 
vided  by  law;  penalty. — Any  corporation,  partnership,  asso-  JJ^  * 
ciation,  or  person  owning  or  operating  a  railroad,  or  officer, 
servant,  or  agent  of  any  such,  who  shall  knowingly  charge  or 
accept  fare  at  a  higher  rate  than  prescribed  or  authorized  by 
sections  5563  and  5564  of  this  Code,  or  fixed  by  the  railroad 
commission  of  Alabama,  shall  be  guilty  of  a  misdemeanor,  and 
shall,  on  conviction,  be  fined  not  less  than  fifty  dollars  for  each 
offense. 


86,(2. 
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7696.  Punishment  of  rape. 

7697.  Proof  of  rape. 

7698.  Carnal  knowledge  of   women 

by  administering  drug,  etc. 

7699.  Carnal  knowledge  of  girl  un- 

der ten  years  of  age. 

7700.  Carnal  knowledge  of  girl  over 


Section. 

ten     and     under     fourteen 
years  of  age. 

7701.  Carnal  knowledge  of  married 

woman  by  falsely  personat- 
ing husband. 

7702.  Attempt      to      have      carnal 

knowledge     of     married 
woman  by 'such  deception. 


7696.  (5444)  (3736)  (4304)  (3661)  (199)  Punishment  of 
rape. — Any  person  who  is  guilty  of  the  crime  of  rape  must,  on 
conviction,  be  punished,  at  the  discretion  of  the  jury,  by  death 
or  imprisonment  in  the  penitentiary  for  not  less  than  ten 
years.     (Form  88  [70].) 

(Aikin's  Digest,  p.  102,  §  7;  Clay's  Digest,  pp.  414,  415,  §  14J 
Although    the     offenses    denounced     in     §  $  7696    (5444)    and     7699    (5447) 
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are  punishable  in  the  same  manner,  they  are  not  identical,  and  accord- 
ingly a  different  form  of  indictment  is  prescribed  for  each. — Vasser 
v.  State,  55  Ala.  264.  The  crime  is  one  calculated  to  produce  the 
greatest  public  indignation  and  trials  should  not  be  had  under  eireum 
stances  where,  on  account  of  public  indignation,  the  defendant  could  not  have 
a  fair  and  impartial  trial. — Thompson  v.  State,  117  Ala.  67  (23  So.  676);  a.  c„ 
122  Ala.  12  (26  So.  141).  Argument  of  counsel  which  characterizes  the  defend 
ant  on  trial  of  rape  or  assault  with  intent  to  rape  as  a  "fiend  and  a  demon, 
having  a  foul  heart,' *  and  appeals  to  the  jury  to  convict  him  "in  order  to 
protect  innocent  little  white  girls  from  such  black  fiends  and  demons  as 
defendant,"  held  not  to  be  unwarranted. — Brown  v.  State,  121  Ala.  9  (25 
So.  744).  Rape  can  be  committed  on  a  female  under  14  and  over  10  yean  of 
age. — Oakley  v.  State,  135  Ala.  29  (33  So.  693).  Under  indictment  for  rape. 
a  conviction  may  be  had  for  an  assault  with  intent  to  commit,  or  even  for  an 
assault  and  battery.— Oakley  v.  State,  135  Ala/29  (33  So.  693).  It  is  error 
to  ask  prosecutrix,  "did  you  tell  what  he  had  done  to  you  to  anybody  fM— 
Oakley  v.  State,  135  Ala.  29  (33  So.  693).  Rape  may  be  joined  in  indictment 
with  "carnal  knowledge  of  female  child  under  ten  years  of  age." — Grimes's 
case,  105  Ala.  86  (17  So.  184);  Beasou 's  case,  72  Ala.  191.  Forms  in  Code 
sufficient. — lb.;  Leoni's  case,  44  Ala.  110.  Force,  actual  or  constructive,  earn- 
tial. — Murphy's  case,  6  Ala.  765;  Lewis's  case,  30  Ala.  54;  McNair's  case,  53 
Ala.  453;  McQuirk's  case,  84  Ala.  435  (4  So.  775).  Force  necessary  to  con- 
stitute the  crime;  need  not  be  actual,  but  may  be  constructive  or  implied; 
acquiescence  to  the  act  through  duress  or  fear  is  constructive  force. — Shepherd 
v.  State,  135  Ala.  9  (33  So.  266).  If  the  female  is  not  an  imbecile,  or  is  not 
rendered  unconscious  by  bodily  weakness,  by  drugs  or  otherwise,  or  is  not 
deceived  by  false  personation,  or  is  not  under  ten  years  of  age,  force  is  an 
essential  element— .Tones  v.  State,  90  Ala.  628  (8  So.  383).  Constructive  foret 
may  be  by  the  use  of  drugs,  intoxicants,  or  where  the  woman  is  idiotic- 
Lewis's  case,  30  Ala.  54.  Amount  of  force  or  duress  necessary  may  depend 
upon  age,  state  of  health,  temper,  disposition,  and  other  circumstances.— 
Smith's  case,  47  Ala.  540;  Waller's  case.  40  Ala.  325.  Offense  complete  when 
the  woman  is  made  to  yield  through  fear,  or  the  use  of  drugs,  and  does  not 
consent  voluntarily  and  consciously. — Hooper's  case,  106  Ala.  41  (17  So.  679); 
McQuirk's  case,  84  Ala.  435  (4  So.  775) ;  Waller's  case,  40  Ala.  325.  If  the  con- 
duct of  prosecutrix  toward  accused  at  the  time  be  such  as  to  create  in  his  mind 
an  honest  and  reasonable  belief  that  she  had  consented  or  was  willing  to  the  act 
it  is  not  rape. — McQuirk's  case,  84  Ala.  435  (4  So.  775);  Allen's  case,  87  Ala. 
107  (6  So.  370).  Acquiescence  obtained  by  duress,  or  fear  of  personal  violence 
will  avail  the  defendant  nothing. — McQuirk's  case,  84  Ala.  435  (4  So.  775). 
Idiocy  or  mania,  not  mere  weak-mindedness,  renders  woman  incapable  of  con- 
senting.— McQuirk's  case,  84  Ala.  435  (4  So.  775).  Prosecutrix  may  testify 
as  to  whether  or  not  she  consented. — Jones's  case,  104  Ala!  30  (16  So.  135). 
Common  strumpet,  or  concubine  of  ravisher,  under  protection  of  the  law  and 
cannot  be  forced. — Boddie's  case,  52  Ala.  395.  The  woman  is  a  competent 
witness;  and  her  testimony  alone,  if  believed,  is  sufficient,  although  she  be 
of  ill  fame  for  chastity. — Boddie's  case,  52  Ala.  395;  Leoni's  case,  44  Ala.  110; 
Barnett's  case,  83  Ala.  40  (3  So.  612).  Charge  when  prosecutrix  the  only 
witness,  when  misleading. — lb.  Evidence  of  complaint  made  by  prosecutrix 
within  reasonable  time,  but  not  particulars,  admissible. — Leoni's  case,  44  Ala. 
110;  Lacy's  case,  45  Ala.  80;  Smith's  case,  47  Ala.  540;  Griffin's  case,  76  Ala. 
29;  Barnett's  case,  S3  Ala.  40  (3  So.  612);  Allen's  case,  87  Ala.  107  (6  So.  370); 
Barnes's  case,  88  Ala.  204  (7  So.  38);  Hooper's  case,  106  Ala.  41  (17  So.  679). 
Evidence  that  husband  of  prosecutrix  forced  her  to  submit  in  order  to  get 
evidence  for  a  divorce. — Langford  v.  State,  130  Ala.  74  (30  So.  503).  Where 
defendant  was  step-father  of  victim,  a  twelve-year-old  girl,  ignorant  and 
illiterate,  evidence  to  corroborate  that  of  prosecutrix. — Shepherd  v.  State,  135 
Ala.  9  (33  So.  266).  Conflict  in  evidence  of  prosecutrix  as  to  time  of  alleged 
offense.— Roberts  v.  State,  122  Ala.  47  (25  So.  238).  Evidence  to  identify  the 
place  where  the  crime  was  alleged  to  have  been  committed. — Roberts  v.  State. 
122  Ala.  47  (25  So.  238).  Failure  of  state  to  produce  clothing  of  prosecutrix. 
—Roberts  v.  State,  122  Ala.  47  (25  So.  238).    Evidence  examined  and  held  to 
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show  very  indecent  and  insulting  conduct  on  the  part  of  the  defendant, 
though  falling  short  of  showing  a  felonious  intent,  and  the  general  affirmative 
charge  should  have  been  given  for  the  defendant. — Jones  v.  State,  90  Ala.  628 
(8  So.  383).  Evidence  that  defendant  lived  in  the  family  of  the  prosecutrix 
and  claimed  to  be  her  half-brother,  is  admissible  in  evidence. — Oakley  v. 
State,  135  Ala.  15  (33  So.  23).  Complaint  of  prosecutrix  confined  to  bare  fact 
and  not  details  of  occurrence. — Posey  v.  State,  143  Ala.  54  (38  So.  1019); 
Oakley  v.  State,  135  Ala.  15  (33  So.  23).  But  defendant  may  elicit  particulars 
on  cross-examination. — Allen's  case,  87  Ala.  107  (6  So.  370);  Griffin's  case, 
76  Ala.  29;  Harnett's  case,  83  Ala.  40  (3  So.  612);  Scott's  case,  48  Ala.  420. 
And  if  part  elicited  by  defendant,  state  may  prove  all. — Barnett's  case,  83 
Ala.  40  (3  So.  612).  Dying  declarations  of  child  not  admissible. — Johnson's 
ease,  50  Ala.  456.  Evidence  impeaching  and  sustaining  prosecutrix  as  to  her 
complaint. — Griffin's  case,  76  Ala.  29;  Allen's  case,  87  Ala.  107  (6  So.  370). 
Competency  of  child  of  tender  years  as  witness. — Grimes's  case,  105  Ala.  86 
(17  So.  184);  McGuff's  case,  88  Ala.  147  (7  So.  35);  Beason's  case,  72  Ala.  191. 
Prior  intimate  relations  of  prosecutrix  and  defendant  as  tending  to  show  con- 
sent.— Allen's  case,  87  Ala.  107  (6  So.  370);  Jones's  case,  104  Ala.  30  (16  So. 
135).  Her  character  for  chastity  as  bearing  on  question  of  consent. — 
McQuirk's  case,  84  Ala.  435  (4  So.  775).  Refusal  of  prosecutrix  to  submit  to 
physical  examination  by  experts  does  not  as  matter  of  law  discredit  her  testi- 
mony.— Barnett's  case,  83  Ala.  40  (3  So.  612).  Lustful  remarks  made  by 
defendant  touching  prosecutrix  prior  to  alleged  offense,  when  admissible. — 
Barnes's  case,  88  Ala.  204  (7  So.  38).  Precaution  to  be  observed  in  trial  of 
rape  cases. — Leoni's  case,  44  Ala.  110.  Conviction  may  be  had  for  assault  to 
commit  rape,  or  for  assault  and  battery,  or  for  simple  assault. — Richardson's 
case,  54  Ala.  158;  Lewis's  case,  30  Ala.  54. 

7697.  (5445)  (3737)  (4896)  (4194)  (642)  Proof  of  rape.— 
To  sustain  an  indictment  for  rape,  proof  of  actual  penetration 
is  sufficient,  when  the  act  is  shown  to  have  been  committed 
forcibly  and  against  the  consent  of  the  person  on  whom  the 
offense  was  committed. 

(Clay's  Digest,  p.  415,  §  16.)  Proof  of  actual  penetration  sufficient. — 
Waller's  case,  40  Ala.  325.  Conduct  of  prosecutrix  implying  consent.— 
McQuirk's  case,  84  Ala.  435  (4  So.  775);  Allen's  case,  87  Ala.  107  (6  So.  370). 

7698.  (5446)  (3738)  (4305)  (3662)  (120)  Carnal  knowledge 
of  women  by  administering  drug,  etc. — Any  person  who  has 
carnal  knowledge  of  any  woman  above  fourteen  years  of  age, 
without  her  consent,  by  administering  to  her  any  drug  or  other 
substance  which  produces  such  stupor,  imbecility  of  mind,  or 
weakness  of  body,  as  to  prevent  effectual  resistance,  must,  on 
conviction,  be  punished  at  the  discretion  of  the  jury,  by  death 
or  by  imprisonment  in  the  penitentiary  for  not  less  than  ten 
years. 

(Clay's  Digest,  p.  414,  §  15.)    Lewis's  case,  30  Ala.  54. 

7699.  (5447)  (3739)  (4306)  (3663)  (121)  Carnal  knowledge  <ro.c) 
of  girl  under  twelve  years  of  age.— Any  person  who  has 
carnal  knowledge  of  any  girl  under  twelve  years  of  age,  or 
abuses  such  girl  in  the  attempt  to  have  carnal  knowledge  of 
her,  must,  on  conviction,  be  punished,  at  the  discretion  of  the 
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jury,  either  by  death  or  by  imprisonment  in  the  penitentiary 
for  not  less  than  ten  years.     (Form  31  [25].) 

(Clay's  Digest,  p.  415,  §17.)  Distinguished  .from  rape,  though  a  kindred 
offense. — Vasser's  case,  55  Ala.  264.  Meaning  of  the  word  "abuse"  in  the 
statute.— Da  wkins's  case,  58  Ala.  376;  Castleberry  v.  State,  135  Ala.  24  (33  So. 
431).  When  indictment  insufficient  as  to  describing  child  abused. — Nugent 's 
case,  19  Ala.  540.  Child  under  eight  years  a  competent  witness  under  dis- 
cretion of  court. — Wade's  case,  50  Ala.  164.  See  Carter's  case,  63  Ala.  52; 
Castleberry  v.  State,  135  Ala.  24  (33  So.  431).  An  infant  adjudged  incompe- 
tent to  testify  on  a  former  trial  may  be  old  enough  to  testify  on  a  second 
trial  of  same  case. — Kelly  *s  case,  75  Ala.  21.  Evidence  that  child  had  venereal 
disease  may  be  rebutted  by  proof  of  her  sexual  intercourse  with  other  persons 
about  the  time  alleged. — Nugent 's  case,  18  Ala.  521.  Dying  declarations  of 
child,  identifying  prisoner,  incompetent.— Johnson  *s  case,  50  Ala.  456.  Indict 
ment  in  Code  form  sufficient. — Beason  's  case,  72  Ala.  191.  May  be  Joined  with 
rape,  and  prosecution  need  not  elect,  though  child  proved  over  ten. — lb.  191. 
But  a  conviction  cannot  be  had  for  this  offense  under  indictment  for  rape.— 
Vasser's  case,  55  Ala.  264.  Verdict  of  guilty,  under  disjunctive  indictment, 
sufficient — Johnson's  case,  50  Ala.  456.  An  indictment  which  charges  that 
defendant  assaulted  a  girl  under  ten  years  of  age,  with  intent  to  carnallv 
know  her,  is  insufficient  under  this  section. — Toulet's  case,  100  Ala.  74  (14  So. 
403).  If  under  ten  (now  changed  to  fourteen)  cannot  consent. — lb.  Neither 
violence  or  threats,  or  consent  vel  non,  are  material,  or  ingredients  of  the 
offense. — lb.  An  indictment  which  charges  that  defendant  "did  carnally 
know,  or  abuse  in  attempt  to  carnally  know  A.  B.,  a  girl  under  ten  years  of 
age,"  is  sufficient,  and  a  general  verdict  thereunder  is  sufficient. — McGuff't 
case,  88  Ala.  147  (7  So.  35).  Defendant  cannot,  as  matter  of  right,  have 
female  alleged  to  have  been  ravished  by  him,  undergo  a  physical  examination; 
this  is  a  matter  in  the  court's  discretion. — lb.  Evidence  that  when  the 
mother  of  the  girl  went  to  where  she  was,  crying,  she  was  stricken  by  the 
defendant,  held  competent;  but  evidence  as  to  the  character  of  wound  or 
blow  inflicted,  not  relevant.— Oakley  v.  State,  135  Ala.  15  (33  So.  23).  Vio- 
lence, actual  nor  threatened,  is  not  an  element  of  the  offense,  nor  is  the 
consent  of  the  female  under  this  section,  any  defense. — Toulet  v.  State,  100 
Ala.  72  (14  So.  403). 

(r.ae.)  7700.  (5448)  Carnal  knowledge  of  girl  over  twelve  and 
under  fourteen  years  of  age.— Any  person  who  has  carnal 
knowledge  of  any  girl  over  twelve  and  under  fourteen  years  of 
age,  or  abuses  such  girl  in  the  attempt  to  have  carnal  knowl- 
edge of  her,  must,  on  conviction,  be  punished  by  a  fine  of  not 
less  than  fifty,  nor  more  than  five  hundred  dollars,  and  may  be 
imprisoned  in  the  county  jail  for  not  more  than  six  months. 
This  section,  however,  shall  not  apply  to  boys  under  sixteen 
years  of  age. 

(Feb.  15,  1897,  p.  944,  §  1.)  Section  7700  (5448)  held  not  to  repeal  $  7699 
(5447)  in  toto;  the  two  sections  are  inconsistent  where  the  age  of  the  girl  i« 
between  ten  and  fourteen;  effect  must  be  given  to  both,  so' far  as  consistent — 
Handy  v.  State,  121  Ala.  13  (25  So.  1023).  An  indictment  describing  the  age 
of  the  girl  as  under  fourteen,  without  averring  that  she  was  over  ten,  is  bad 
on  demurrer.— Handy  v.  State,  121  Ala.  13  (25  So.  1023);  Oakley  v.  State,  135 
Ala.  15  (33  So.  23). 

7701.  (5449)  (3740)  (4307)  (3664)  (122)  Carnal  knowledge 
of  married  woman  by  falsely  personating  husband — Any  per- 
son who  falsely  personates  the  husband  of  any  married  woman, 
and  thereby  deceives  her,  and  by  means  of  such  deception 
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gains  access  to  her,  and  has  carnal  knowledge  of  her,  must,  on 
conviction,  be  punished,  at  the  discretion  of  the  jury,  by  death, 
or  by  imprisonment  in  the  penitentiary  for  not  less  than  ten 
years;  but  no  conviction  must  be  had  under  this  section  on  the 
unsupported  evidence  of  the  woman. 

7702.  (5450)  (3741)  (4308)  (3665)  (123)  Attempt  to  have 
carnal  knowledge  of  married  woman  by  such  deception. — Any 
person  who  falsely  personates  the  husband  of  any  married 
woman,  and  thereby  gains  access  to  her  with  the  intent  to  have 
carnal  knowledge  of  her,  must,  on  conviction,  be  fined  not  less 
than  five  hundred  dollars,  and  may  also  be  imprisoned  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county,  for  not 
more  than  twelve  months. 


CROSS  REFERENCES. 


RAPE    (Criminal  Code) 7696-7702 

BATES;    MAXIMUM  (Railroads)  (Civil  Code) 5565-5592 

BATE   BEOTTZiATION  (Railroads)  (Civil  Code) 5520-5562 

REAL  ACTIONS  (Civil  Code) 3838-3858,  5307* 

REAL  ESTATE  AGENCY  (Political  Code) 2361 


CHAPTER  281. 

REBATES,  DISCOUNTS,  DRAWBACKS,  ETC.     7703-7707. 


Section. 

7703.  Taking  rebate*  or  gratuity  by 

state  officer,  or  person  em- 
ployed by  state  government. 

7704.  Same;    by    officer,    agent,    or 

servant  of  state  institution. 

7705.  Same;   by  officer,  agent,   em- 

ploye,     or      contractor     of 


Section. 

7706.  Same;    by    officer,    agent,    or 

servant  of  railroad,  manu- 
facturing, or  mining  corpo- 
ration. 

7707.  Same;  by  factor,  commission 

merchant,   broker,   attorney, 


county,  city,  or  town.  auctioneer,  or  agent. 

7703.  (4741)  (3823)  Taking  rebate  or  gratuity  by  state 
officer,  or  person  employed  by  state  government. — Any  officer, 
agent,  or  person  who  may  be  empowered  or  authorized  to  pur- 
chase for  the  state,  or  any  department  of  the  state  government, 
any  property  or  thing  of  value,  and  who  asks  for,  bargains  for, 
demands,  agrees  to  take,  or  receives,  or  takes  from  the  seller 
of  such  property,  directly  or  indirectly,  any  rebate,  return, 
compensation,  discount,  or  drawback,  in  money  or  anything  of 
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value,  must,  on  conviction,  be  punished  as  if  he  had  stolen  it. 
(Form  89.) 

(Dec.  6,  1882,  p.  7,  §  1.) 

7704.  (4742)  (3824)  Same;  by  officer,  agent,  or  servant  of 
state  institution. — Any  officer,  agent,  or  servant  of  the  Univer- 
sity of  Alabama,  the  Alabama  Polytechnic  Institute,  the  Ala- 
bama Insane  Hospitals,  the  Alabama  Institute  for  the  Deaf, 
the  Alabama  Academy  for  the  Blind,  or  of  any  other  corpora- 
tion or  institution  to  which  is  appropriated  any  of  the  public 
funds  of  the  state,  who  shall  be  authorized  to  buy  any  property 
of  any  kind  for  any  such  corporation  or  institution,  and  who 
asks  for,  bargains  for,  demands,  takes,  or  receives,  directly 
or  indirectly,  from  the  seller  of  such  property,  any  rebate,  dis- 
count, drawback,  return  commission,  gift,  or  gratuity,  must,  on 
conviction,  be  punished  as  if  he  had  stolen  it. 

(Dec.  6,  1882,  p.  7,  §  2.) 

7705.  (4743)  (3825)  Same;  by  officer,  agent,  employe,  or 
contractor  of  county,  city,  or  town. — Any  officer,  agent,  em- 
ploye, or  person  of  any  county,  city,  or  town,  who  may  be 
authorized  or  employed  to  buy  for  such  county,  city,  or  town, 
or  any  department  or  office  thereof,  or  who  may  be  authorized, 
empowered,  or  employed  to  contract  for,  or  let  out  any  work, 
or  to  locate,  superintend,  or  estimate  for  any  work  or, construc- 
tion, contract,  or  employment,  and  who  asks  for,  bargains  for, 
demands,  or  who  takes  or  receives,  directly  or  indirectly,  from 
the  seller  of  such  property,  or  the  contractor  for  such  work,  or 
the  person  who  may  be  employed,  or  other  person,  any  rebate, 
discount,  drawback,  return  commission,  gift,  or  gratuity,  or  a 
part  or  percentage  of  the  profits  of  such  contract  or  employ- 
ment, must,  on  conviction,  be  punished  as  if  he  had  stolen  it. 

7706.  (4744)  (3826)  Same;  by  officer,  agent,  or  servant  of 
railroad,  manufacturing,  or  mining  corporation. — Any  officer, 
agent,  or  servant  of  any  railroad,  manufacturing,  or  mining 
corporation,  who  is  authorized  or  employed  to  buy  any  prop- 
erty, or  who  may  be  empowered  to  contract  for,  or  let  out, 
locate,  superintend,  or  estimate  for  any  work  or  construction 
for  such  corporation,  and  who  demands,  asks  for,  bargains 
for,  agrees  to  take,  takes,  or  receives,  directly  or  indirectly, 
from  the  seller  of  such  property  or  the  contractor  or  other 
person,  any  rebate,  discount,  drawback,  return  commission, 
gift,  or  gratuity,  must,  on  conviction,  be  punished  as  if  he  had 
stolen  it. 

7707.  (4745)  (3827)  Same;  by  factor,  commission  merchant, 
broker,  attorney,  auctioneer,  or  agent. — Any  factor,  commis- 
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sion  merchant,  broker,  attorney,  auctioneer,  architect,  or  agent, 
who  is  employed  or  authorized  to  sell  the  property  of  another, 
or  to  contract  for,  or  to  survey,  locate,  estimate  for  or  superin- 
tend any  work,  and  who  demands,  asks  for,  bargains  for, 
agrees  to  take,  takes,  or  receives,  directly  or  indirectly,  from 
the  purchaser  or  contractor,  or  any  person  who  is  employed  to 
store,  move,  handle,  transport,  insure,  repair,  or  do  any  act  or 
service  in  or  about  the  taking  care  of,  preserving,  and  market- 
ing such  property,  any  rebate,  discount,  drawback,  return  com- 
mission, gift,  or  gratuity,  or  who  charges  his  principal  on 
account  of  any  one  or  more  of  the  above  enumerated  services 
more  than  he  actually  paid  therefor,  or  who  buys  any  property 
or  thing  for  his  principal,  and  charges  his  principal  more  than 
he  actually  paid  therefor,  must,  on  conviction,  be  punished  as 
if  he  had  stolen  it. 

(Dec.  6,  1882,  p.  7,  9  5.) 

CROSS  REFERENCES. 


REBATES,  DISCOUNTS,  DRAWBACKS,  ETC.  (Criminal  Code) . . .  .7703-7707 

RECANTATION  (Civil  Code) 3749,  3752 

RECEIPTS  (Civil  Code) 6131-6136,  3973,  3974 

RECEIVERS  (Civil  Code) 5726-5731,  2840 

RECEIVING  EMBEZZLED  PROPERTY  (Criminal  Code) 6841,  6842 

RECEIVING  STOLEN  PROPERTY  (Criminal  Code) 7329 

RECORDERS'   COURTS   (Political  Code) 1213-1229 

RECORDING  DEEDS,  ETC  (Civil  Code) 3367-3395 

RECORDING  SECRETARY  (Political  Code) 556,    557 

RECORDS  (Civil  Code) 3083,  3273,  5733,  5734 

RECORDS,   JUDICIAL  (Civil  Code) 5732-5745 

RECOUPMENT  AND  SET-OFT  (Civil  Code) 5858-5865,  3865,  4653 

RECTIFIERS  (Political  Code) 2361 

REDEMPTION  (Political  Code) 2313-2323 

"  (Civil'  Code) 574&-S759 

REFERENCES  (Civil  Code) 3157-3161 

REFORMATORY   (Political  Code) 1954-1970 

REFUNDING  TAXES  (Political  Code) 2340-2347 

REFUSING  TO  AID  OFFICER  (Criminal  Code) 7708-7711 

REGISTER  IN  CHANCERY  (Civil  Code) 307O-3086,  6054  et  aeq. 

REGISTRAR  (Political  Code) 300  et  seq. 

REGISTRATION  (Political  Code) 300  et  seq. 

"  (Civil  Code) 3368-3381 

REGISTRATION  OF  DEEDS,  ETC.  (Civil  Code) 3367-3395 

REGISTRATION  OF  VOTERS  (Political  Code) 300-  330 

REHEARINOAND  NEW  TRIAL  (Civil  Code) 5371-5381 

RELATIONSHIP  (Civil  Code) 3757,  4877,  4878 

RELATOR  (Civil  Code) 5459 

RELEASE  (Civil  Code) 3974,  3753,  6049 

RELIGION  (Civil  Code) 3613-3618,  4881-4883 

RELIGIOUS  SOCIETIES  (Civil  Code) 3613-3618,  3622-3626 
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RELIGIOUS  WORSHIP;  DISTURBING  (Criminal  Code) 6767-47W 

RELINQUISHMENT  (Civil  Code) 3818-3823 

REMAINDERS  (Civil  Code) 3420,  3385  et  seq. 

REMEDIAL  WRITS  (Civil  Code) 4864-4872 

REMEDY  (Political  Code) 10 

REMOVAL  OF  PRISONERS  (Criminal  Code) 6638,  6642-6644 

RENTS   (Civil  Code) 4731-4753,  3855 

RENTING  ON  SHARES  (Civil  Code) 4742,  4743 

REPEAL  (Political  Code) 10 

REPLEVIN  (Detinue)  (Civil  Code) 3778-3792 

REPLEVY  OP   PROPERTY  ATTACHED  (Civil  Code) 2955-2957 

REPLICATION  (Civil  Code) 5338,  3116 

REPORTER  OF  SUPREME  COURT  (Civil  Code)   5995-6015 

REPORTS  OF  SUPREME  COURT  (Civil  Code)   6007-6015 

REPRESENTATION  (Civil  Code) 4292 

REPRESENTATIVES  (Political  Code) 900-  928 

REPRIEVES  (Criminal  Code)    7510-7516,  7653,  7654 

REQUISITION  FOR  FELONS  (Criminal  Code) 6939-6953 

RESCUE    (Criminal   Code) 6870 

RESIDENCE  (Political  Code) 290,    295 

RESIGNATION  (Political  Code) 1556-1568 

(Civil    Code)     4452 


CHAPTER  282. 

RESISTING   OR    OBSTRUCTING    PROCESS    AND    REFUSING   TO   AID 
OFFICER  IN  MAKING  ARREST.     7708-7711. 


Section. 

7708.  Resisting  officer  in  execution 

of  process. 

7709.  Refusal  to  aid  in  arrest  for 

breach  of  the  peace. 


Section. 

7710.  Refusal  to  aid  officer  in  mak- 

ing arrest  or  executing  pro- 
cess. 

7711.  Resisting   person   aiding  offi- 

cer in  execution  of  process 


7708.  (5463)  (3974)  (4137)  (3580)  (39)  Resisting  officer  in 
execution  of  process. — Any  person  who  knowingly  and  will- 
fully opposes  or  resists  any  officer  of  the  state  or  county  or 
municipality  in  serving,  executing,  or  attempting  to  serve  or 
execute,  any  legal  writ  or  process  whatsoever,  or  who  resists 
any  lawful  arrest,  whether  under  process  or  not,  must,  on  con- 
viction, be  fined  not  less  than  fifty  nor  more  than  one  thousand 
dollars,  and  may  also  be  imprisoned  in  the  county  jail,  or  sen- 
tenced to  hard  labor  for  the  county,  for  not  more  than  six 
months.     (Form  92  [73].) 

Once  punishable  by  receiving  any  number  of  lashes  not  exceeding  thirty- 
nine.— Toulmin 's  Digest,  p.  212,5  34.  (Aikin's  Digest,  p.  105,  §  30;  Clay's 
Digest,  p.  430,  S  20.)  A  general  description  in  the  process  is  sufficient,  but 
a  warrant  charging  merely  a  threatened  breach  of  the  peace,  is  void. — Howard 
v.  State,  121  Ala.  21  (25  So.  1000).  It  is  the  duty  of  the  officer  to  execute 
process  given  him  unless  void  on  its  face;   capias  not  void  because  indict- 
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ment  is  void  or  because  of  improper  indorsement  upon  the  indictment. — Spear 
v.  State,  120  Ala.  351  (25  So.  46).  What  is  a  sufficient  description  of  the 
offense  in  warrant  or  capies. — Spear  v.  State,  120  Ala.  351  (25  So.  46).  A 
special  constable  entitled  to  same  protection  as  the  regular  constable;  warrant 
designating  a  specific  person  as  a  special  officer  to  execute  writ;  warrant 
not  void  because  issued  on  Sunday. — Parish  v.  State,  130  Ala.  92  (30  So.  474). 
An  officer  de  facto,  a  sufficient  officer. — Heath's  case,  36  Ala.  273;  Gary's  case, 
76  Ala.  78;  Floyd's  case,  79  Ala.  39.  What  constitutes  a  de  facto  officer. — lb. 
273;  lb.  78.  When  and  what  resistance  allowed  to  a  levy  on  articles  exempt. — 
Johnson's  case,  12  Ala.  840.  When  resistance  a  simple  assault  and  battery. — 
Jones's  case,  60  Ala.  99.  Indictment  alleging  offense  to  be  after  return-day 
of  process,  is  defective. — McGehee's  case,  26  Ala.  154.  Sufficient  to  describe 
the  officer  resisted  as  a  constable,  or  magistrate,  or  a  justice  of  the  peace, 
without  alleging  that  he  was  at  the  time  a  constable  or  a  justice  of  the  peace. — 
Murphy's  case,  55  Ala.  252.  Alternative  averments  that  the  warrant  was 
issued  by  a  justice  of  the  peace  or  a  notary  public,  allowed. — Murphy's  case, 
55  Ala.  252.  Conviction  of  this  offense  bars  indictment  for  assault. — John- 
son's case,  12  Ala.  840.  A  party  may  resist  the  taking  of  his  property  under 
process  against  a  stranger. — Smith's  case,  105  Ala.,  130  (17  So.  107).  One 
who  voluntarily  goes  to  an  officer  with  process  against  him,  and  snatches  it 
from  the  officer  and  refuses  to  allow  it  to  be  executed  until  his  attorney 
can  inspect  it,  is  guilty. — King's  case,  89  Ala.  43  (8  So.  120).  A  defendant 
who  is  arrested  and  carried  before  a  magistrate,  but  escapes  before  commit- 
ment, may  be  rearrested  under  same  process. — Floyd's  case,  79  Ala.  39.  A 
special  deputy,  appointed  to  execute  the  particular  process,  is  protected. — An- 
drews's case,  78  Ala.  483,  overruling  dictum  in  Kavanaugh's  case,  44  Ala.  399. 

7709.  (5464)  (3975)  (4138)  (3581)  (40)  Refusal  to  aid  in 
arrest  for  breach  of  the  peace. — Any  person  who,  being 
required  by  any  justice  or  other  conservator  of  the  peace,  upon 
view  of  any  breach  of  the  peace,  or  other  offense  proper  for 
the  cognizance  of  such  officer,  to  apprehend  or  assist  in  appre- 
hending the  offender,  and  bring  him  before  such  officer,  refuses 
or  neglects  to  obey  the  command  of  such  officer,  must,  on  con- 
viction, be  fined  not  less  than  fifty  nor  more  than  three  hundred 
dollars. 

7710.  (5465)  (3976)  (4139)  (3582)  (41)  Refusal  to  aid 
officer  in  making  arrest  or  executing  process. — Any  person 
who,  having  been  summoned  or  commanded  by  any  officer,  con- 
stable, or  other  officer  having  authority,  to  assist  such  officer 
in  making  an  arrest  or  in  executing  any  other  duty  devolving 
upon  him  under  any  law  in  relation  to  public  offenses,  refuses 
or  neglects  to  obey  such  summons  or  command,  must,  on  con- 
viction, be  fined  not  less  than  fifty  nor  more  than  three  hundred 
dollars. 

It  is  no  excuse  that  the  person  thinks  it  dangerous  and  futile  to  obey,  but  it 
is  proper  to  submit  these  questions  to  the  jury. — Dougherty's  case,  106  Ala.  63 
(17  So.  393).  Policeman  or  town  marshal  has  right  to  summon  citizens. — 
Martin's  case,  89  Ala.  115  (8  So.  23).  The  necessity  does  not  admit  of  delay; 
the  citizen  has  no  duty  to  inspect  the  process  before  obeying;  is  not  responsible 
if  there  be  no  process. — Watson's  case,  83  Ala.  60  (3  So.  441). 

7711.  (5466)  (3977)  (4140)  (3583)  (42)  Resisting  person 
aiding  officer  in  execution  of  process. — Any  person  who 
assaults,  beats,  or  resists  a  person  not  an  officer,  who  is  acting 
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in  obedience  to  the  lawf  ul  summons  or  command  of  any  justice, 
sheriff,  or  other  officer,  with  a  knowledge  of  such  command  or 
summons,  must,  on  conviction,  be  punished  in  the  same  manner 
as  if  he  had  assaulted  or  resisted  the  officer  himself. 


CROSS  REFERENCES. 


RESISTING  PROCESS  (Criminal  Code) 770&-7711 

RESOLUTIONS  OP  MUNICIPALITIES  (Political  Code) 1251-1259 

RESTAURANT  KEEPERS'  LIEN  (Civil  Code) 4827,  4828 

RESTITUTION  (Civil  Code) 4269,  8784 

RETAILERS;  LICENSES  (Political  Code) .'2361 

"  (Uivil  Code)    5760-5764 

RETURNING  OFFICER. OF  ELECTION  (Political  Code).  .414,  418,  419,    347 
RETURN  OF  PROCESS  (Civil  Code) 5301-5320,  4097-4133 


CHAPTER  283. 

REVENUE  AND  TAXATION,  OFFENSES  CONCERNING.     7712-7720. 


Section. 

7712.  Engaging  in    or   carrying  on 

business  without  license. 

7713.  Selling,  lightning  rods  without 

license. 

7714.  Engaging  in  business  as  mer- 

cantile agent  for  unlicensed 
agency. 

7715.  Acting  as  agent  for  unlicensed 

foreign   insurance  company. 

7716.  Sales  of  bankrupt  or  insolvent 

goods. 


Section. 

7717.  False    or    fraudulent   list   by 

taxpayer. 

7718.  Failure  of  president  or  cash- 

ier of  bank  to  make  return 
to  assessor. 

7719.  False  affidavits  or  certificates. 

7720.  Refusal    of    state    officers   to 

allow  tax  commissioner  ac- 
cess to  books  of  office;  pen- 
alty for. 


7712.  (5467)  (3892)  (4274)  Engaging  in  or  carrying  <m 
business  without  license. — Any  person  who,  after  the  fifteenth 
day  of  January  in  any  year,  engages  in  or  carries  on  any  busi- 
ness for  which  a  license  is  required,  without  having  taken  out 
such  license,  must,  on  conviction,  be  fined  three  times  the 
amount  of  the  state  license.     (Form  54  [44] .) 

(Mar.  6,  1876,  p.  43,  ch.  9,5  6.)  Statute  does  not  authorize  a  person  f 
engage  in  business  prior  to  the  15th  day  of  January;  it  is  only  when  the 
business  is  engaged  in  before  that  time  that  the  penalty  is  fixed  at  three 
times  the  amount  of  the  license. — Moog  v.  Hannon,  93  Ala.  503  (9  So.  596). 
Contracts  void  because  in  violation  of  the  statute  cannot  be  revived  by  subse- 
quent agreement. — Moog  v.  Hannon,  93  Ala.  503  (9  So.  596).  License  tax  for 
retailing  liquors,  a  tax  for  revenue;  tax  recoverable  in  action  of  debt;  civil 
action  not  affected  by  criminal  statute. — State  v.  Fleming,  112  Ala.  179  (20 
So.  846).    License  graduated  according  to  population  of  cities  not  uneonstita- 
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tionaL— O'Hara  v.  State,  121  Ala.  28  (25  So.  622).  Municipal  ordinance  impos- 
ing tax  upon  retail  liquor  dealers. — Manassas  Club  v.  Mobile,  121  Ala.  561 
(25  So.  628).  Social  clubs  and  circles,  liability  of  dealers  in  liquors,  where 
sales  are  made  to  guests  and  visitors  only. — Manassas  Club  v.  Mobile,  121 
Ala.  561  (25  So.  628);  Martin  v.  State,  59  Ala.  34.  Peddling  goods  without 
a  license,  sufficient  description  of  the  offense. — Keller  v.  State,  123  Ala.  94 
(26  So.  323).  A  single  sale  is  not  sufficient  but  a  single  sale  with  the  intent 
to  continue  is. — Keller  v.  State,  123  Ala.  94  (26  So.  323);  Abel  v.  State,  90 
Ala.  631  (8  So.  760);  Segars  v.  State,  88  Ala.  144  (7  So.  46).  Person  travel- 
ing through  the  state  peddling  to  pay  expenses, — Keller  v.  State,  123  Ala.  94 
(26  So.  323).  Dispensary  law  prohibits  purchasing  liquors  on  credit. — Bluthen- 
thal  v.  Headland,  132  Ala.  249  (31  So.  87).  Privilege,  license,  or  occupation 
taxes  may  be  regulated  as  to  amount  according  to  the  paid-up  capital  stock 
of  the  corporation.— Phoenix  Co.  v.  State,  118  Ala.  143  (22  So.  627).  Corpora- 
tions doing  business  in  the  state  required  to  pay  annual  privilege  tax;  duty  of 
probate  judge  to  collect;  mandamus  to  compel  issuing  license  to  corporation 
to  do  business.— Phoenix  Carpet  Co.  v.  State,  118  Ala.  143  (22  So.  627). 
Legislative  power  to  impose  privilege  or  occupation  tax  upon  corporations  not 
limited  or  restrained  by  constitutional  provisions  that  corporation  shall  be 
taxed  at  same  rate  as  individuals. — Phoenix  Co.  v.  State,  118  Ala.  143  (22 
So.  627). .  License  to  sell  intoxicating  liquors  is  a  permit  which  may  be 
revoked,  and  not  a  contract. — Powell's  case,  69  Ala.  10;  Jones  v.  Hilliard,  lb. 
300.  Permission  by  city  to  retail  does  not  protect  one  from  indictment  by 
State.— Davis's  case,  4  Stew.  &  Port.  83;  Estabrook's  case,  6  Ala.  653.  Only 
one  license  required  to  sell  in  two  adjoining  and  communicating  rooms  of 
same  proprietor. — Hochstadler  's  case,  73  Ala.  24.  Statute  exacting  license  of 
products  of  other  states  and  not  of  this  state,  unconstitutional. — Vines 's  case, 
67  Ala.  73.  Law  requiring  license  for  peddling  is  constitutional. — Seymour's 
ease,  51  Ala.  52.  Also  for  practicing  law. — Cousins 's  case,  50  Ala.  113.  Also 
for  selling  sewing  machines. — Quartlebaum  's  case,  79  Ala.  1.  Construction  of 
law  requiring  license  on  pistols,  bowie  knives,  etc. — Porter's  case,  58  Ala.  66. 
"To  engage  In  or  carry  on  any  business,"  within  the  meaning  of  the  revenue 
law,  is  to  pursue  an  occupation  or  employment,  as  a  livelihood,  or  as  a  source 
of  profit;  but  it  is  not  necessary  that  it  should  be  the  party's  sole  occupation 
or  employment;  it  is  a  question  of  intention  for  the  determination  of  the  jury. — 
Harris '8  case,  50  Ala.  127.  See,  also,  Moore's  case,  16  Ala.  411;  Carter's  case, 
44  Ala.  29;  Johnson's  case,  lb.  414;  Bryant's  case,  46  Ala.  302;  Espy's  case, 
47  Ala.  533;  Weil's  case,  52  Ala.  19;  Grant's  case,  73  Ala.  13.  See,  also, 
Abel's  case,  90  Ala.  631  (8  So.  760).  And  it  is  immaterial  whether  such 
profit  was  realized  or  not. — Weil's  case,  52  Ala.  19.  While  a  single  act  per- 
taining to  a  business  may  not  be  sufficient,  a  series  of  such  acts  will. — Weil's 
case,  52  Ala.  19;  Martin's  case,  59  Ala.  34;  Sanders's  case,  58  Ala.  371;  Law- 
son's  case,  55  Ala.  118;  McPherson's  case,  54  Ala.  221;  Ulmer's  case,  61 
Ala.  208;  Bryant's  case,  46  Ala.  302;  Jackson's  case,  50  Ala.  141.  When 
one  act  of  sale  or  exhibition  sufficient  proof  of  engaging  in  business. — Cham- 
bers's case,  26  Ala.  64;  Abel's  case,  90  Ala.  631  (8  So.  760).  To  constitute 
occupation  or  vocation. — Johnson's  case,  44  Ala.  414.  What  constitutes  a 
"dealer  in  tobacco." — Carter's  case,  44  Ala.  29.  "Commission  merchant." — 
Perkins's  case,  50  Ala.  154.  A  " theater." — Gillman's  case,  55  Ala.  248. 
"  Exhibition  of  sleight  of  hand." — Pike's  case,  35  Ala.  419.  "Retailing 
liquor." — Lemon's  case,  50  Ala.  130;  Lillensteine 's  case,  46  Ala.  498;  Nicrosi's 
case,  52  Ala.  336;  Winter's  case,  30  Ala.  22.  "Wholesale  liquor  dealer." — 
Espy's  case,  47  Ala.  533;  Hafter's  case,  51  Ala.  37.  "Sewing  machines." — 
Merritt's  case,  59  Ala.  46;  Quartlebaum 's  case,  79  Ala.  1.  "Distilling." — 
Grant's  case,  73  Ala.  13.  Intent  necessary;  and  how.  proved,  and  for  the  jury. — 
Carter's  case,  44  Ala.  29;  Merritt's  case,  59  Ala.  46;  Weil's  case,  52  Ala.  19. 
Superintendent,  or  manager,  of  corporation  without  license,  indictable. — Els- 
berry's  case,  52  Ala.  8.  Two  or  more  persons  jointly  indicted  liable  to  joint 
or  separate  fine. — Lemon 's  case,  50  Ala.  130.  Taking  out  license  subsequent  to 
acta  done,  no  defense. — Elsberry's  case,  52  Ala.  8.  Indictment  charging  en- 
gaging in  the  business  generally  of  selling  spirituous,  vinous  or  malt  liquors, 
ste.,  and  second,  of  engaging  in  the  business  of  a  lager  beer  dealer. — Sampson 
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v.  State,  107  Ala.  76  (18  So.  207).  Complaint  that  defendant  "did  run  a  flying 
jenny  in  said  county  this  day  without  a  license,  against  the  peace  and  dignity 
of  the  state,"  sufficiently  describes  offense.  One  who  collects  fares  from  those 
who  ride  on  flying  jenny  aids  and  abets  the  operation. — Bowen  v.  State,  131 
Ala.  39  (31  So.  79).  When  indictment  should  negative  proviso  of  statute; 
offenses  of  equal  degree  subject  to  same  punishment  may  be  charged  in  same 
count  in  the  alternative. — Sims  v.  State,  135  Ala.  61  (33  So.  162).  Indictment 
need  not  cnarge  that  business  was  done  since  the  15th  day  of  January  of  any 
year,  which  is  matter  of  special  defense,  unless  time  is  an  ingredient  of  the 
offense. — Dentler  v.  State,  112  Ala.  70  (20  So.  592) ;  distinguished  from  Mela- 
tyre's  case,  55  Ala.  167;  Bibb's  case,  83  Ala.  84  (3  So.  711).  Indictment  may 
allege  in  one  count,  conjunctively,  different  liquors,  "brandy,  whisky,  and 
gin,"  just  as  different  articles  stolen  may  be  alleged  in  larceny. — Whitted'i 
case,  3  Ala.  102.  For  retailing  liquor,  must  allege  the  place,  with  sufficient 
certainty  to  show  amount  of  license  required,  so  that,  on  conviction,  the  proper 
fine  may  be  imposed. — Harris's  case,  50  Ala.  127;  ChildVs  case,  52  Ala.  14; 
Hafter's  case,  51  Ala.  37.  Averment  of  time  fixed  by  law  for  taking  out 
license,  when  held  necessary. — Mcln tyre's  case,  55  Ala.  167.  When  not. — Hen- 
back's  case,  53  Ala.  525.  Indictment  must  conform  to  statute  describing 
the  offense. — McPherson's  case,  54  Ala.  221.  Sufficiency  of  indictment  for 
"selling  sewing  machines"  without  license. — Merritt's  case,  59  Ala.  46.  "Ex- 
hibiting feats  of  sleight  of  hand." — Pike's  case,  35  Ala.  419.  "Distilling 
liquors. ' ' — Johnson 's  case,  44  Ala.  414.  ' '  Practicing  law. ' ' — Cousins 's  case,  50 
Ala.  113.  "Wholesale  liquor  dealer." — Koopman's  case,  61  Ala.  70.  "Betail- 
ing  liquor." — Harris's  case,  50  Ala.  127;  Childs's  case,  52  Ala.  14.  "Keeping 
a  restaurant." — Huttenstein 's  case,  37  Ala.  157.  "Hawking  and  peddling."— 
Sterne's  case,  20  Ala.  43.  "Peddling."— May's  case,  9  Ala.  167.  Where 
there  is  no  evidence  to  show  when  the  sales  constituting  the  violation  of  the 
statute  were  made,  there  can  be  no  conviction. — Reid  v.  State,  141  Ala.  578  (37 
So.  922).  Evidence  for  state  need  not  show  that  there  is  no  license;  burden 
is  on  defense  to  prove  that  a  license  was  taken  out. — Porter's  case,  58  Ala.  66. 
Evidence  to  show  intent  with  which  business  was  done;  clerk  or  agent  may 
be  guilty.— Dentler  v.  State,  112  Ala.  70  (20  So.  592). 

Penalty  is  three  times  amount  of  annual  license. — Weil's  case,  52  Ala.  19.  A 
verdict  fixing  the  fine  at  $375  is  sufficiently  definite. — Sampson 's  case,  107  Ala. 
76  (18  So.  207).  The  clerk  of  principal  who  makes  the  sale  is  guilty  of  carry- 
ing on  business. — Abel's  case,  90  Ala.  631  (8  So.  760);  Dentler 's  case,  112  Ala. 
70  (20  So.  592).  A  traveling  agent,  selling  by  sample  only  and  sending  orders 
to  principal  out  of  state,  is  not  required  to  have  license  for  carrying  on  busi- 
ness in  state. — Ex  parte  Murray,  93  Ala.  78  (8  So.  868);  A  gee's  case,  83  Ala. 
110  (3  So.  856).  Selling  whisky  in  prohibition  district  is  not  an  offense  of 
carrying  on  business  without  license. — Cost's  case,  96  Ala.  60  (11  So.  435). 
License  to  partnership  to  peddle  is  protection  to  one  of  its  members. — Sniff's 
case,  84  Ala.  454  (4  So.  419).  Proof  of  sales  out  of  county  of  indictment  is 
admissible  to  show  accused  was  carrying  on  business  of  itinerant  dealer.— lb. 
The  indictment  need  not  allege  business  was  carried  on  since  January  15th;  this 
is  matter  of  defense. — Dentler 's  case,  112  Ala.  70  (20  So.  592).  If  verdict 
fix  fine  at  too  great  amount  court  may  order  jury  to  retire  and  correct  it — lb. 
Indictment  need  not  state  year  in  which  business  was  carried  on. — lb.  License 
a  tax  for  which  state  may  maintain  action  of  debt. — State  v.  Fleming,  112 
Ala.  179  (20  So.  846). 

7713.  (5468)  (3895)  Selling  lightning  rods  without  license. 
— Any  person  who  sells  lightning  rods  for  himself  or  as  agent 
for  another,  without  payment  of  the  tax  required  by  law,  must, 
on  conviction,  be  fined  not  less  than  one  hundred  nor  more  than 
five  hundred  dollars. 

(Dec.  12, 1884,  p.  12,  §  15.) 

7714.  (5469)  (3896)  Engaging  in  business  as  mercantile 
agent  for  unlicensed  agency. — Any  agent  or  correspondent  of 
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any  unlicensed  person,  partnership,  or  corporation,  engaged 
in  the  business  of  inquiring  into,  and  reporting  upon  the  credit 
and  standing  of  persons  doing  business  in  this  state,  who  makes 
any  report  to  or  transacts  any  business  for  his  principal,  must, 
on  conviction,  be  fined  not  more  than  five  hundred  dollars. 

(Dec.  12,  1884,  p.  12,  §  21.) 

7715.  (5470)  (3897)  Acting  as  agent  for  unlicensed  foreign 
insurance  company. — Any  person  who  acts  as  agent  of  any 
unlicensed  foreign  insurance  company  must,  on  conviction,  be 
fined  in  a  sum  equal  to  the  state,  county,  and  municipal  tax 
required  to  be  paid  by  such  company  for  license,  and  five  hun- 
dred dollars  in  addition  thereto;  and,  on  a  second  or  other  con- 
viction, must  be  fined  one  thousand  dollars,  and  may  be  impris- 
oned in  the  county  jail,  or  sentenced  to  hard  labor  for  the 
county,  for  not  more  than  six  months. 

(Dec.  12, 1884,  p.  12,  {  17.)  Jackson's  case,  50  Ala.  141;  Robinson's  case,  86 
Ala.  622  (5  So.  827). 

7716.  Sales  of  bankrupt  or  insolvent  goods. — Any  person,  Mar.  *, 
firm,  or  corporation  or  agent,  who  shall  sell  or  offer  for  sale  ^»p* 
any  goods,  wares,  merchandise,  or  other  personal  property 
which  is  advertised  and  published  as  a  bankrupt,  insolvent, 
insurance,  assignee,  trustee,  testator,  executor,  administrator, 
receiver,  auction,  syndicate,  railroad  or  other  wreck,  or  other 
closing  out  sale,  or  as  goods  damaged  by  smoke,  fire,  water,  or 
otherwise,  or  who  offers  such  goods,  wares,  or  merchandise 

for  sale  under  such  advertisement,  publication,  or  notice,  with- 
out obtaining  a  license  as  required  by  sub-division  42  (37%) 
of  section  2361  (4122)  of  this  Code,  or  who  makes  a  false 
affidavit  or  statement  for  the  purpose  of  obtaining  a  license  to 
carry  on  such  sales,  shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction,  shall  be  fined  not  exceeding  five  hundred  dol- 
lars, and  may  also  be  imprisoned  in  the  county  jail  or  sen- 
tenced to  hard  labor  for  the  county  for  a  period  not  exceeding 
one  year. 

7717.  (5471)  (3903)  (4277)  False  or  fraudulent  list  by  tax- 
payer.— Any  taxpayer,  or  other  person,  whose  duty  it  is  to 
return  tax  list,  who  renders  a  false  or  fraudulent  tax  list,  must, 
on  conviction,  be  fined  not  less  than  fifty  nor  more  than  two 
hundred  dollars,  at  the  discretion  of  the  court;  and  it  is  the 
duty  of  the  assessor  to  present  all  persons  so  offending  to  the 
first  grand  jury  thereafter. 

(Mar.  6, 1876,  p.  43,  ch.  10,  §  4.) 

7718.  (5472)  Failure  of  president  or  cashier  of  bank  to  make 
returns  to  assessor. — Any  president  or  cashier  of  any  bank  or 
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banking  association,  who  fails  or  refuses  to  make  oat,  swear  tot 
and  deliver  to  the  tax  assessor,  the  statement  require^  by  sub- 
divisions 8  (8)  of  section  2082  (3911)  of  this  Code,  within  the 
time  therein  prescribed,  must,  on  conviction,  be  fined  not  less 
than  two  hundred  dollars,  and  may  also  be  sentenced  to  hard 
labor  for  the  county  for  not  more  than  three  months. 

(Feb.  28, 1887,  p.  3,  §  43.) 

Mar.  4,  7719.  False  affidavits  or  certificates. — Any  person  who  shall, 
JJJ8^  knowingly,  make  any  false  affidavit  or  certificate  for  the  pur- 
a».  pose  of,  or  in  connection  with,  obtaining  or  procuring  a  license 
to  carry  on  a  business  in  this  state  for  which  a  license  is 
required,  shall  be  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion, when  not  otherwise  specifically  provided  for  in  this  Code, 
shall  be  fined  not  less  than  one  hundred  nor  more  than  one 
thousand  dollars,  and  at  the  discretion  of  the  court,  may  be 
sentenced  to  hard  labor  for  the  county,  or  imprisonment  in  the 
county  jail  not  to  exceed  six  months,  as  additional  punishment. 

Feb.  2i,  7720.  Refusal  of  state  officers  to  allow  tax  commissioner 
loeVw  access  *°  b°°ks  °f  office. — Any  revenue  officer  of  the  state  who 
(r.d.o.>  refuses  to  allow  the  state  tax  commission,  or  the  agents  or 
deputies  thereof,  full  and  free  access  to  all  books  and  records 
belonging  to  or  pertaining  to  his  office,  shall  be  guilty  of  a  mis- 
demeanor, and,  on  conviction,  shall  be  fined  not  less  than  ten 
nor  more  than  one  hundred  dollars. 
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CHAPTER  284. 

RIOTS,  ROUTS  AND  UNLAWFUL  ASSEMBLIES.     7721-7726. 


Section. 

7721.  Unlawful  assemblies. 

7722.  Riots  and  routs. 

7723.  Selling  liquor,  arms,  etc.,  dur- 

ing riot  in  city,  town,  or 
village. 

7724.  Violating    proclamation    pro- 

hibiting sale  of  liquor,  arms, 
etc.,  in  city,  town,  or  vil- 
lage during  riot. 


Section. 
7726.  Violating     order     of     officer 

commanding     state     troops 

prohibiting    sale    of    liquor, 

arms,  etc. 
7726.  Selling  liquor  to  state  troops 

while  on  duty. 


7721.  (5473)  (3765)  (4102)  (3549)  (9)  Unlawful  assemblies. 
—If  two  or  more  persons  meet  together  to  commit  a  breach  of 
the  peace,  or  to  do  any  other  unlawful  act,  each  of  them  must, 
on  conviction,  be  punished,  at  the  discretion  of  the  jury,  by  fine 
and  imprisonment  in  the  county  jail,  or  hard  labor  for  the 
comity,  for  not  more  than  six  months. 

7722.  (5474)  (3766)  (4103)  (3550)  (10)  Riots  and  routs.— 
If  any  persons,  unlawfully  assembled,  demolish,  pull  down,  or 
destroy,  or  begin  to  demolish,  pull  down,  or  destroy,  any  dwell- 
ing house  or  other  building,  or  any  ship  or  vessel,  they  must 
each  be  punished,  on  conviction,  at  the  discretion  of  the  jury, 
by  fine  and  imprisonment  in  the  county  jail,  or  by  imprison- 
ment in  the  penitentiary,  for  not  less  than  two  nor  more  than 
five  years.     (Form  93  [74] .) 

7723.  (5475)  Selling  liquor,  arms,  etc.,  during  riot  in  city, 
town,  or  village. — Whenever  any  mob,  riot,  or  tumult  occurs  in 
any  city,  town,  or  village,  all  persons  therein  who  sell  intoxi- 
cating liquors,  arms,  ammunition,  dynamite,  or  other  explo- 
sives, shall  immediately  close  their  barrooms,  saloons,  shops, 
or  other  places  where  such  business  is  carried  on,  and  keep 
them  closed,  and  refrain  from  selling,  bartering,  lending,  or 
giving  away  any  of  the  articles  above  mentioned,  until  such 
time  as  public  notice  shall  be  given  by  the  sheriff,  mayor,  or 
intendant,  that  such  places  may  be  opened  and  such  business 
carried  on;  and  any  person  failing  to  close  such  barroom, 
saloon,  shop,  or  other  place  where  any  of  the  businesses  above 
mentioned  are  carried  on,  or  who  sells,  barters,  or  gives  away 
any  of  the  articles  mentioned,  after  knowing,  or  having  good 
reason  to  believe,  that  a  riot,  mob,  or  tumult  has  occurred,  or 
is  then  going  on,  shall  be  guilty  of  a  high  misdemeanor,  and, 
on  conviction  thereof,  shall  forfeit  his  license,  and  forever 
thereafter  be  debarred  from  engaging  in  such  business,  and 
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may  be  fined  not  less  than  five  hundred  dollars  nor  more  than 
one  thousand  dollars,  and  may  also  be  imprisoned  for  not  more 
than  one  year,  either  or  both,  at  the  discretion  of  the  jury  try- 
ing the  case. 

(Feb.  28,  1889,  p.  99.) 

7724.  (5476)  Violating  proclamation  prohibiting  sale  of 
liquor,  arms,  etc.,  in  city,  town,  or  village  during  riot.— When- 
ever any  mob,  riot,  lockout,  or  strike  or  tumult  has  occurred, 
or  there  is  reasonable  cause  to  apprehend  an  outbreak  thereof 
in  any  city,  town,  or  village,  or  in  the  vicinity  thereof,  the 
mayor  or  intendant  must  immediately  issue  his  proclamation 
ordering  the  closing  of  all  the  places  mentioned  in  the  preced- 
ing section  and  forbidding  the  selling,  lending,  giving  away, 
bartering,  or  otherwise  disposing  of  any  of  the  articles  men- 
tioned in  the  preceding  section  until  such  time  as,  in  his  judg- 
ment, such  occupation  may  be  carried  on  without  danger  to 
the  public  peace  and  safety;  and  any  person  knowingly  violat- 
ing the  provisions  of  such  proclamation,  or  suffering  any  per- 
son in  his  employ  to  do  so,  or  conniving  with  any  other  person 
to  evade  the  terms  of  such  proclamation,  shall  be  guilty  of  a 
misdemeanor,  and,  on  conviction,  shall  be  fined  not  less  than 
five  hundred  and  not  more  than  one  thousand  dollars,  and  may 
also  be  imprisoned  in  the  county  jail,  or  put  to  hard  labor  for 
the  county,  for  not  exceeding  six  months,  and  shall  forever 
thereafter  be  debarred  from  engaging  in  such  occupation, 
either  or  both,  at  tjie  discretion  of  the  jury  trying  the  case. 

(Feb.  28,  1889,  p.  99,  §  2.) 

7725.  (5477)  Violating  order  of  officer  commanding  state 
troops  prohibiting  sale  of  liquor,  arms,  etc. — Whenever  any 
portion  of  the  Alabama  state  troops  are  actually  on  duty  by 
order  of  the  governor,  or  other  civil  magistrate,  to  aid  in  the 
enforcement  of  the  laws,  the  commanding  officer  of  such  troops 
may  order  the  closing  of  all  places  where  intoxicating  liquors, 
arms,  ammunition,  dynamite,  or  other  explosives  are  sold,  and 
forbid  the  selling,  bartering,  lending,  or  giving  away  of  all 
such  articles,  so  long  as  any  of  the  troops  remain  on  duty  in 
such  city,  town,  or  village,  or  place  in  the  vicinity  thereof, 
whether  any  civil  officer  has  forbidden  the  opening  of  such 
places  or  the  doing  of  such  acts  or  not;  and  the  commanding 
officer  of  such  troops  may  continue  such  order  in  force  until 
the  departure  of  the  troops,  although  some  civil  magistrate 
may  have  prescribed  an  earlier  date  at  which  such  occupation 
may  be  carried  on;  and  any  person  who  knowingly  violates 
such  order  shall,  on  conviction,  forfeit  his  license,  and  may 
also  be  imprisoned  in  the  county  jail,  or  put  to  hard  labor  for 
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the  county,  for  not  more  than  six  months,  either  or  both,  at  the 
discretion  of  the  jury  trying  the  case. 

(Feb.  28, 1889,  p.  99,  9  3.) 

7726.  (5478)  Selling  liquor  to  state  troops  while  on  duty.— 
Any  person  who  knowingly  sells,  gives  away,  or  barters  to  any 
officer  or  member  of  the  state  troops  any  intoxicating  liquors 
in  any  city,  town,  or  village,  wherein  such  troops  are  on  duty 
to  aid  in  the  enforcement  of  the  laws,  without  first  obtaining  a 
written  permit  therefor  from  the  commanding  officer  of  such 
troops,  shall,  on  conviction,  forfeit  his  license,  and  be  fined  not 
more  than  five  hundred  dollars,  and  may  also  be  imprisoned  in 
the  county  jail,  or  put  to  hard  labor  for  the  county,  for  not 
more  than  six  months,  either  or  both,  at  the  discretion  of  the 
jury  trying  the  case.  Nothing  in  this  or  the  three  preceding 
sections  shall  be  construed  to  prevent  any  compounder  of  med- 
icines or  apothecary  from  filling  any  prescription  by  any  regu- 
larly licensed  physician  for  any  patient  who  may,  in  the  judg- 
ment of  such  physician,  need  such  intoxicating  liquor;  but  no 
such  prescription  shall  be  filled  unless  in  writing,  stating  the 
name  of  the  patient,  and  signed  by  the  physician;  nor  shall 
said  sections  be  construed  to  prevent  the  sale  of  such  wines  as 
may  be  necessary  for  sacramental  purposes,  or  to  any  medical 
officer  of  the  state  troops.  Any  physician  who  gives  any  pre- 
scription with  the  intent  to  evade  the  provisions  of  this  chapter 
shall,  on  conviction,  forfeit  his  license,  and  may  also  be  fined 
not  exceeding  five  hundred  dollars. 

(Feb.  28, 1889,  p.  99,  5  5  4,  7.) 
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CHAPTER  285. 

ROADS,  BRIDGES  AND  STREETS,  OFFENSES  CONCERNING. 

7727-7745. 


Section. 

7727.  Shooting  along  or  across  pub- 

lic road. 

7728.  Engaging  in  racing  on  public 

highway. 

7729.  Streets  of  town  out  of  order 

for  more  than  ten  days; 
penalty. 

7780.  Failure    of    corporation,    etc., 

to  keep  road  or  bridge  in 
good  order. 

7781.  Permitting  bridge  to  remain 

out  of  repair. 

7782.  Neglecting      or      obstructing 

fords. 

7733.  Changing,     obstructing,     and 

injuring  public  roads. 

7734.  Overseers  permitting  obstruc- 

tions to  remain  on  public 
roads;  when  hands  default- 
ers. 

7735.  Failure  to  open  new  road  or 

neglect  to  repair. 


7739. 


7740. 


Section. 

7736.  Neglect  of  duties  imposed  is 

to  public  roads. 

7737.  Failure    to    work    on    public 

road  after  legal  notice. 

7738.  Failure   of  judge   of  probate 

as  to  duty  concerning  public 

roads. 
Failing  to  keep  in  repair,  and 

to  keep  closed  gates  erected 

across  public  roads. 
Indictment  and  proof  against 

overseer  or  apportioned 

7741.  Refusal  of  overseer  to  set 
after  resignation  not  ac- 
cepted. 

7742.  Compensation  of  apportioner 
prosecuting  overseer. 

Evidence  on  trial  of  overseer 
for  neglect  of  duty. 

Order     recognizing     road    is 
evidence. 
7745.  Misdemeanor    for    driver    to 
fail  to  keep  to  right  of  road. 


7743. 


7744. 


7727.  (5354)  (4095)  (4229)  (3694)  (148)  Shooting  along  or 
across  public  road. — Any  person  who  discharges  a  gun,  or  any 
other  kind  of  firearms,  along  or  across  any  public  road,  must, 
on  conviction,  be  fined  not  less  than  ten  nor  more  than  fifty 
dollars. 

Streets  and  sidewalks  of  incorporated  cities  and  towns  are  public  roads 
within  the  meaning  of  the  statute. — Gaston  v.  State,  117  Ala.  162  (23  So. 
682).  Public  road  defined.— McDade's  case,  95  Ala.  28  (11  So.  375);  Harper's 
ease,  109  Ala.  66  (19  So.  901).  Proof  must  show  road  was  public. — Johnson's 
ease,  105  Ala.  113  (17  So.  99). 

7728.  (5356)  (4097)  (4229)  (3694)  (148)  Engaging  in  rac- 
ing on  public  highway. — Any  person  who  engages  in  a  horse 
race,  automobile  race,  motor  cycle  race,  or  bicycle  race,  or  who 
recklessly  runs  or  drives  any  animal  or  machine  named  herein, 
on  any  public  highway,  must,  on  conviction,  be  fined  not  less 
than  ten  nor  more  than  fifty  dollars.     (Form  65  [53].) 

Bedman's  case,  33  Ala.  428. 

7729.  (5384)  (4118)  (4248)  (1360)  (1175)  Streets  of  town 
out  of  order  for  more  than  ten  (lays;  penalty. — In  all  towns  or 
cities  incorporated  under  any  law  of  this  state,  if  the  inhabit- 
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ants  are  exempt  from  working  on  the  public  roads  within  the 
limits  thereof,  and  any  of  the  streets  therein  are  out  of  repair 
for  more  than  ten  days  at  any  one  time,  without  a  reasonable  • 
excuse  therefor,  to  be  determined  by  the  court,  the  corporate 
officers  6f  such  town,  or  any  one  or  more  of  them,  are  guilty 
of  a  misdemeanor.     (Form  106  [85].) 

When  action  lies  against  municipal  corporation  on  account  of  injuries 
caused  by  defective  streets  and  sidewalks. — Albritton  v.  Huntsville,  60  Ala. 
486;  Nowlin's  case,  49  Ala.  41. 

7730.  (5385)  (4119)  (4245)  (1398)  (1204)  Failure  of  corpo- 
ration, etc.,  to  keep  road  or  bridge  in  good  order. — If  any  cor- 
poration or  person,  authorized  by  any  law  of  the  state  to  charge 
toll  on  any  ttlrnpike,  plank  or  macadamized  road,  watercourse, 
or  bridge  or  ferry,  allows  the  same  to  be  out  of  the  repair  or 
order  contemplated  by  its  charter  or  such  law,  for  ten  days  at 
any  one  time,  without  a  sufficient  excuse,  to  be  determined  by 
the  court,  the  president  and  directors  of  such  corporation,  or 
the  person  so  authorized,  are  guilty  of  a  misdemeanor;  and  on 
the  trial,  proof  that  such  road,  bridge,  or  watercourse  has  been 
out  of  such  order  for  ten  days  at  any  one  time,  and  that  such 
corporation  or  person,  or  any  one  on  the  part  thereof,  charged 
toll  for  such  road,  bridge,  or  watercourse,  and  that  such  pres- 
ident and  directors  act,  or  claim  to  act  in  that  capacity,  is  pre- 
sumptive evidence  of  the  existence  of  such  corporation,  of  a 
charter  or  law  authorizing  toll  to  be  charged,  and  that  the  per- 
sons so  acting,  or  claiming  to  act,  are  the  president  and  direct- 
ors of  such  corporation. 

7731.  (5386)  (4120)  (4246)  (1396)  (1203)  Permitting  bridge 
to  remain  out  of  repair. — When  a  bridge  or  causeway  has  been 
erected  by  contract  with  the  county  commissioners,  with  a 
guarantee  by  bond  or  otherwise,  that  it  shall  continue  safe  for 
the  passage  of  travelers  and  other  persons  for  a  stipulated 
time,  and  the  contractor  knowingly  suffers  any  such  bridge  or 
causeway  to  remain  out  of  repair  and  unsafe  for  the  passage  of 
travelers  and  other  persons  for  more  than  ten  days  at  any  one 
time,  during  the  period  stipulated  for  its  safety  by  the  terms 
of  his  contract,  he  must,  on  conviction,  be  fined  for  the  use  of 
the  county  in  a  sum  not  less  than  double  the  value  of  the  mate- 
rials and  labor  necessary  to  put  such  bridge  or  causeway  in  the 
state  of  safety  required  by  the  terms  of  his  contract. 

Difference  between  counties  and  municipal  corporations;  county  a  quasi 
corporation;  liability  of  county  to  action  for  damages  for  negligence  depends 
upon  statute. — Askew  v.  Hale  Co.,  54  Ala.  639. 

7732.  (5387)  (4121)  (4247)  (1343)  Neglecting  or  obstruct- 
ing fords. — Any  overseer  of  roads,  who  fails  to  keep  open  and 
in  good  condition  the  existing  fords  of  watercourses  at  cross- 
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ings  where  toll  bridges  on  public  roads  are  constructed,  and 
the  land  entrance  thereto  on  either  side,  or  any  person  who 
•  places  obstructions  in  such  fords,  or  in  any  manner  intention- 
ally interferes  with  travel  through  such  fords,  on  conviction, 
is  subject  to  such  penalties  as  are  imposed  by  law  upon  default- 
ing overseers  of  public  roads. 

(Jan.  25, 1867,  p.  209,  *  2.) 

7733.  (5388)  (4122)  (4249)  (1361)  (1176)  Changing, 
obstructing,  and  injuring  public  roads.— To  change  a  public 
road,  except  by  order  of  the  court  of  county  commissioners, 
founded  on  a  report  of  viewers  appointed  by  the  court,  unless 
it  straightens  the  same  through  inclosures,  or  renders  it  more 
convenient  for  the  public;  to  obstruct  a  ptiblic  road  by  a  fence, 

.  bar,  or  other  impediment,  except  by  gates  erected  across  the 
same  by  leave  of  the  court  of  county  commissioners,  obtained 
as  provided  by  law;  to  cut  or  place  a  tree,  brush,  or  other 
obstacle  across  or  along  a  public  road  so  as  to  impede  travel, 
and  not  remove  the  same  within  six  hours;  willfully  to  deface, 
injure,  or  destroy  any  milepost,  index  board,  bridge,  or  cause- 
way; or  willfully  to  injure  or  obstruct  any  public  road  in  any 
<way,  is  a  misdemeanor.     (Form  80  [66].) 

When  punitive  damages  can  be  awarded  for  obstructing  road. — Tutwiler 
Co.  v.  Nail,  141  Ala.  374  (37  So.  634).  Form  and  sufficiency  of  indictment, 
see  Alexander  v.  State,  117  Ala.  220  (23  So.  48) ;  Knuckols  v.  State,  136  Ala. 
108  (34  So.  375).  Evidence  to  show  that  the  road  in  question  was  a  pubhe 
road. — Knuckols  v.  State,  136  Ala.  108  (34  So.  375).  A  mere  change  in  some 
parts  of  a  dedicated  road  does  not  show  a  reclamation  by  the  owner,  nor 
authorize  him  to  obstruct  it. — Harper  v.  State,  113  Ala.  91  (21  So.  354).  When 
road  can  be  lawfully  changed. — James  v.  Hendree,  34  Ala.  488.  When  not 
indictable  for  straightening  and  rendering  road  more  convenient. — lb.;  Me 
Dade's  case,  95  Ala.  28  (11  So.  375).  Failure  to  repair  bridge  not  indictable 
under  this  section  as  ' '  an  obstruction  of  public  road. '  ' — Malone  's  case,  51  Ala. 
55.  Obstruction  caused  by  milldam  must  be  willfully  done. — Prim's  case,  36 
Ala.  244.  Sufficiency  of  indictment. — Thompson's  case,  20  Ala.  54;  Johnson's 
case,  32  Ala.  583.  What  no  defense  to  obstructing  road  opened  by  an  overseer 
de  facto. — Thompson's  case,  21  Ala.  48.  Obstructing  by  railroad  train. — Gude's 
ease,  76  Ala.  100.  Statute  protects  private  guideboard  which  overseers  hive 
allowed  to  remain. — Pullum's  case,  88  Ala.  190  (7  So.  148).  "Other  impedi- 
ment" construed;  obstructing  by  freight  car. — Cen.  of  Ga.  By.  Co.  v.  State, 
145  Ala.  99  (40  So.  991). 

7734.  (5389)  (4123)  (4250)  (1366)  (1178)  Overseers  per- 
mitting  obstructions  to  remain  on  public  roads;  when  hands 
defaulters. — Any  overseer  permitting  a  fallen  tree,  dead 
animal,  or  such  quantity  of  brushwood  as  obstructs  travel,  to 
remain  in  or  across  a  public  road  for  three  days  after  notice 
thereof,  without  good  excuse,  to  be  determined  by  the  court,  is 
guilty  of  a  misdemeanor;  and  all  hands  warned  by  such  over- 
seer for  the  purpose  of  removing  such  tree  or  brushwood  are 
bound  to  attend,  notwithstanding  they  may  have  worked  ten 
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days;  and,  failing  so  to  do,  must  be  proceeded  against  by  such 
overseer  as  other  defaulters. 

7735.  (5390)  (4124)  (4251)  (1367)  (1179)  Failure  to  open 
new  road  or  neglect  to  repair. — Any  overseer  who  fails  to  open 
any  new  road  which  he  has  been  appointed  to  open,  or  allows 
his  precinct,  or  any  part  of  the  same,  to  be  out  of  repair  more 
than  ten  days  at  any  one  time,  without  good  excuse,  to  be  deter- 
mined by  the  court,  is  guilty  of  a  misdemeanor. 

7736.  (5391)  (4125)  (4252)  (1371)  (1183)  Neglect  of  duties 
imposed  as  to  public  roads. — Any  apportioner,  or  other  officer, 
on  whom  any  duty  is  imposed  as  to  public  roads,  who  neglects 
to  perform  the  same,  in  case  no  other  provision  has  been  made 
for  the  punishment  of  such  neglect,  is  guilty  of  a  misdemeanor. 

Appointment  of  person  under  twenty-one  as  road  overseer  not  void;  but 
his  minority  is  personal  exemption  which  he  may  claim  or  waive. — Allison's 
case,  60  Ala.  54.  Regularly  appointed  overseer  can  only  relieve  himself  by 
excuse  or  resignation,  as  prescribed  by  statute. — lb.  54.  Sufficiency  of  indict- 
ment.— Malone's  case,  51  Ala.  55;  McOullough's  case,  63  Ala.  75.  Overseer 
neglecting  to  repair  for  ten  days;  what  an  excuse. — McCullough's  case,  63 
Ala.  75.  Apportioned  of  roads  not  required  to  report  overseer  to  grand  jury 
unless  overseer  has  neglected  his  duty. — Williams's  case,  45  Ala.  55. 

7737.  (5392)  (4126)  (4253)  Failure  to  work  on  public  road 
after  legal  notice. — Any  person  liable  to  road  duty,  who  will- 
fully fails  or  refuses,  after  legal  notice,  to  work  the  public 
roads,  either  in  person  or  by  substitute,  without  a  sufficient 
excuse  therefor,  must,  on  conviction,  be  fined  not  less  than  one 
dollar,  nor  more  than  three  dollars,  for  each  day  for  which  he 
is  so  in  default,  and  may  also  be  imprisoned  in  the  county  jail, 
or  put  to  hard  labor  for  the  county,  for  not  more  than  twenty 
days. 

(Jan.  19,  1877,  p.  135,  §  §  1,  2.)  Sufficiency  of  excuse  is  a  question  for  jury; 
physician's  certificate  is  an  exemption  from  road  duty,  but  not  necessary  to 
an  excuse  for  failure  to  work. — Moss  v.  State,  143  Ala.  87  (39  So.  198).  Suffi- 
ciency of  affidavit  or  complaint;  that  defendant  had  been  notified  by  another 
overseer  to  work  a  different  road,  as  a  defense. — Waters  v.  State,  117  Ala. 
189  (23  So.  28).  Failure  to  prove  venue,  fatal.— Waters  v.  State,  117  Ala.  189 
(23  So.  28).  Perjury  based  upon  false  oath  on  trial  for  failure  to  work  road. — 
Bradford  v.  State,  134  Ala.  141  (32  So.  742).  Sufficiency  of  complaint  and 
warrant. — Brown's  case,  63  Ala.  97.  Provision  in  charter  of  corporation  ex- 
empting its  employes  from  road  duty  is  constitutional  and  valid  .-^Johnston's 
ease,  91  Ala.  70  (9  So.  71);  s.  c,  88  Ala.  176  (7  So.  253);  Le win's  case,  77 
Ala.  45.  Defendant  who  has  confessed  judgment  with  surety  under  contract 
to  labor  for  such  surety  is  not  subject  to  road  duty  during  the  time  covered 
by  the  contract. — Ward's  case,  88  Ala.  202  (7  So.  298).  Defendant  ^aiming 
exemption  on  ground  of  being  an  employe  of  Alabama  Insane  Hospital,  must 
show  he  was  such  employe  at  time  alleged  he  was  liable  to  road  duty. — Lewin  's 
case,  77  Ala.  45. 

7738.  (5393)  (4127)  (4174)  (1332)  (1150)  Failure  of  judge 
of  probate  as  to  duty  concerning  public  roads. — Any  judge  of 
probate  who  fails,  on  the  establishment  of  a  new  road,  the 
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division  of  the  same  into  precincts,  and  the  appointment  of 
the  overseers  therefor,  to  issue  to  such  overseers  an  order 
directing  the  opening  thereof,  or  who  fails,  for  ten  days  after 
the  appointment  of  overseers  and  apportioners,  to  furnish  the 
sheriff  with  a  copy  of  the  order  of  appointments,  or  to  furnish 
the  sheriff  with  a  statement  signed  by  him  of  the  overseer 
on  any  road  precinct  within  his  election  precinct,  and  a 
description  of  such  road  precincts,  with  the  names  and  grades 
of  the  roads  assigned  to  such  overseer,  or  to  furnish  the  sheriff 
with  a  statement  of  the  names  of  the  apportioners  of  the 
election  precinct  or  precincts  through  which  any  part  of  the 
roads  pass,  as  required  by  law,  must,  on  conviction,  be  fined 
not  less  than  twenty  dollars. 

7739.  (5394)  (4128)  Failing  to  keep  in  repair,  and  to  keep 
closed  gates  erected  across  public  roads. — Any  person  who, 
having  erected  a  gate  across  a  public  road  by  authority  of 
the  court  of  county  commissioners,  or  board  of  county  reve- 
nue, or  by  authority  of  any  act  of  the  legislature,  or  any 
person  who  succeeds  such  person  in  the  ownership,  control, 
or  possession  of  such  gate,  or  in  the  benefits  to  be  derived 
therefrom,  or  whose  duty  it  is  to  keep  the  same  in  repair, 
fails  for  three  or  more  days  to  keep  such  gate  in  good  repair, 
or  any  person  who  leaves  open  such  a  gate,  must,  on  convic- 
tion, be  fined  not  more  than  twenty  dollars. 

(Dec.  10,  1878,  p.  172.) 

7740.  (5395)  (4129)  (4810)  (1369)  (1181)  Indictment  and 
proof  against  overseer  or  apportioner. — In  an  indictment 
against  an  overseer  or  apportioner  of  a  public  road,  it  is  suffi- 
cient to  charge  in  general  terms  that  the  defendant  has  failed 
to  discharge  his  duties  as  such  apportioner  or  overseer;  and 
the  acts  or  omissions  constituting  his  neglect  of  duty  may  be 
proved  on  the  trial,  as  well  as  the  excuse  therefor,  in  such 
cases  as  excuses  are  allowed.     (Forms  94,  95  [75,  76].) 

(See  notes  to  §  5  7736  (5391)  and  7737  (5392). 

7741.  (5396)  (4130)  (1645)  (1337)  (1155)  Refusal  of  over- 
seer  to  act  after  resignation  not  accepted. — If  the  judge  of 
probate  and  county  commissioners  shall  consider  insufficient 
any  excuse  made  by  any  person  appointed  overseer  of  public 
roads  for  not  accepting  the  appointment,  or  shall  refuse  to 
accept  his  resignation  of  the  appointment,  and  such  person 
thereafter  neglects  or  refuses,  after  notice  thereof,  to  act 
under  such  appointment,  he  must,  on  conviction,  be  fined  not 
less  than  twenty  nor  more  than  fifty  dollars. 

7742.  (5397)  (4131)  (4903)  (1373)  (1185)  Compensation 
~*  apportioner  prosecuting  overseer. — Any  apportioner  ap- 
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pointed  to  attend  court  to  prosecute  an  overseer,  who  attends 
for  such  purpose,  is  entitled  to  four  cents  a  mile  and  two 
dollars  a  day,  to  be  taxed  in  the  bill  of  costs  if  the  defendant 
is  convicted;  or  on  failure  to  find  a  bill,  or  to  convict,  or  if 
the  defendant  proves  insolvent,  to  be  paid  out  of  the  county 
treasury  on  the  certificate  of  the  clerk. 

7743.  (5398)  (4132)  (4901)  (1370)  (1182)  Evidence  on  trial 
of  overseer  for  neglect  of  duty. — On  the  trial  of  any  person 
for  neglect  of  duty  as  overseer,  the  return  of  his  appointment 
by  the  sheriff,  or  proof  of  such  service  in  case  of  its  loss,  and 
the  acts  or  admissions  of  such  person  to  that  effect,  are  evi- 
dence of  his  being  overseer;  that  the  road  is  a  public  road 
may  be  proved  by  his  acts  and  admissions,  and  by  the  use  of 
it  as  such;  and  no  proof  is  required,  on  the  part  of  the  state, 
except  that  such  person  was  overseer  of  the  road  at  the  time 
of  the  default,  and  that  such  road  was  a  public  road,  and  proof 
of  the  default. 

7744.  (5399)  (4133)  (4902)  (1372)  (1184)  Order  recogniz- 
ing road  is  evidence. — Any  order  of  the  court  of  county  com- 
missioners, by  which  a  road  is  recognized  as  a  public  road,  is 
presumptive  evidence  thereof. 

Authority  of  court  of  county  commissioners  to  establish,  change  or  discon- 
tinue roads  or  bridges;  court  exercises  a  quasi-legislative  authority  untram- 
melled by  statutory  proceedings. — Barks  v.  Jefferson  Co.,  119  Ala.  600  (24  So. 
505). 

7745.  Misdemeanor  for  driver  to  fail  to  keep  to  right  of  <w.cc> 
road. — Any  driver  of  any  carriage  or  other  vehicle,  whether 

of  burden  or  pleasure,  using  any  public  road,  who,  willfully 
and  without  good  cause,  fails  to  keep  to  the  right  hand  when 
met  or  overtaken  by  another  carriage  or  other  vehicle,  so  as 
to  permit  the  carriage  or  vehicle  so  meeting  or  overtaking 
to  pass  freely  and  uninterruptedly,  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction,  shall  be  fined  not  more  than 
one  hundred  dollars. 

CROSS  REFERENCES. 


B0AD8;  PRIVATE  (Civil  Code) 5841-6848 

R0AD8,   PUBLIC  (Civil  Code) 5765-6848 

41        (Criminal  Code)    7727-7745,  7396 
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CHAPTER  286. 

ROBBERY.     7746-7749. 


Section. 

7746.  Punishment  of  robbery. 

7747.  Train     robbery    defined     and 

punished. 


Section. 

7748.  Attempt  to  commit  train  rob- 

bery punished. 

7749.  Conspiracy    to    commit   train 

robbery  punished. 


7746.  (5479)  (3742)  (4311)  (3668)  (126)  Punishment  of 
robbery. — Any  person  who  is  convicted  of  robbery  must  be 
punished,  at  the  discretion  of  the  jury,  by  death,  or  by  im- 
prisonment in  the  penitentiary  for  not  less  than  ten  years, 
(Form  96  [77].) 

(Aikin's  Digest,  p.  102,  ft  11;  Clay's  Digest,  p.  416,  §  28.)  Crimes  for  which 
capital  punishment  in  inflicted  enumerated. — Brown  v.  State,  109  Ala.  70 
(20  So.  103).  Conversation  between  co-conspirators  not  in  the  presence  of 
defendant  on  trial  hearsay  and  not  admissible. — James  v.  State,  115  Ala.  83 
(22  So.  565).  There  is  a  fatal  variance  if  indictment  alleges  certain  facts  to 
be  unknown  and  it  is  shown  that  they  were  known. — James  v.  State,  115  Alt. 
83  (22  So.  565);  Winter  v.  State,  90  Ala.  637  (8  So.  556).  Indictment  describ- 
ing money  as  "one  ten-dollar  bill,  one  two-dollar  bill,  and  a  one-dollar  bill, 
all  of  said  bills  being  paper  money  of  the  currency  of  the  United  States  of 
America,"  is  sufficient  as  to  description. — Thomas  v.  State,  117  Ala.  84  (23 
So.  659).  Nature  and  extent  of  violence  inflicted  on  person  by  defendant 
admissible  in  evidence;  evidence  that  another  person  was  suspected  of  crime; 
admissibility  of  paper  as  evidence. — Brown  v.  State,  120  Ala.  342  (25  So. 
182).  As  a  general  role,  witness  cannot  testify  to  uncommunicated  motives; 
exception  to  the  rule  is  on  cross-examination  witness  may  be  asked  whether 
he  made  given  statements,  or  he  may  be  asked  what  motive  prompted  him  to 
act  as  he  did.— Williams  v.  State,  123  Ala.  39  (26  So.  521).  Letter  fond, 
held  to  be  admissible  in  evidence. — Williams  v.  State,  123  Ala.  39  (26  So.  521). 
Indictment  charging  robbery  of  money  need  not  show  the  lawful  poseosrioi 
of  the  money  on  the  part  of  the  person  robbed. — Danzey  v.  State,  126  Ala. 
15  (28  So.  697).  Record  must  affirmatively  show  that  the  day  was  set  for  the 
trial,  that  the  jury  was  drawn  in  accordance  with  the  law  for  capital  cases.— 
Kinnebrew  v.  State,  132  Ala.  8  (31  So.  567).  Indictment  describing  a  coin 
as  "  thirty  cents  in  specie  coin  of  the  United  States,  consisting  of  one  piece 
of  the  denomination  of  twenty-five  cents  and  one  piece  of  the  denomination 
of  five  cents,"  is  sufficient  as  to  description. — Nevill  v.  State,  133  Ala.  99 
(32  So.  596).  Describing  the  property  taken  as  "a  bunch  of  keys  of  the 
value  of  one  dollar  and  a  knife  of  the  value  of  seventy-five  cents,"  is  suffi- 
cient.—Nevill  v.  State,  133  Ala.  99  (32  So.  596).  Statement  by  solicitor 'that 
41  this  oft-repeated  criminal  should  be  severely  dealt  with,"  held  legitimate 
argument. — Johnson  v.  State,  134  Ala.  54  (32  So.  724).  Defense  of  former 
jeopardy  or  acquittal  must  be  specially  pleaded. — Johnson  v.  State,  134  Ala. 
54  (32  So.  724).  Conviction  may  be  had  for  an  assault  with  intent  to  rob, 
for  larceny,  for  assault  and  battery,  or  for  a  simple  assault,  under  an  indict- 
ment charging  robbery. — Bambo  v.  State,  134  Ala.  71  (32  So.  650);  Cook 
v.  State,  134  Ala.  137  (32  So.  696).  Evidence  to  show  that  defendant  was 
compelled  by  duress,  by  being  put  in  fear  by  third  party  to  commit  the  rob- 
bery.— Thomas  v.  State,  134  Ala.  126  (33  So.  130).  When  defendant  not  en- 
titled to  severance  as  a  matter  of  right;  demand  for  severance  cornea  too  late 
after  state  has  announced  ready. — Hudson  v.  State,  137  Ala.  60  (34  So.  854). 
When  book  not  best  evidence  as  to  amount  of  money  stolen. — Hudson  v.  State, 
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137  Ala.  60  (34  So.  854).     Testimony  of  accomplice  after  conspiracy  shown. — 
Hudson  v.  State,  137  Ala.  60  (34  So.  854).    Declarations  of  person  robbed,  when 
admissible  in  evidence  and  when  mere  hearsay  and  not  admissible. — Moses  v. 
State,  88  Ala.  78  (7  So.  101).    Dying  declarations  not  admissible  on  trial  for 
robbery. — Moses  v.  State,  88  Ala.  78  (7  So.  101).    Some  property  must  be  taken 
by  violence  from  person  robbed. — James's  case,  53  Ala.  380;  Jackson's  case, 
69  Ala.  249.    Taking  in  presence  of  owner  or  possessor,  same  as  taking  from 
his  person. — Croker's  case,  47  Ala.  53;    James's  case,  53  Ala.  380.     A  person 
intrusted  to  help  carry  goods  along  with  the  owner  and  by  violence  carrying 
them  off,  may  be  guilty  of  robbery,  his  possession  before  the  violence  being 
constructive  possession   of  owner. — lb.     While   unexpectedly   snatching  goods 
is  not  robbery,  yet  if  there  be  resistance  overcome  by  force,  or  threats  of 
actual  violence  creating  a  reasbnable  apprehension,  it  is  robbery. — Jackson's 
case,  69  Ala.  249;  Evans's  case,  80  Ala.  4.    Indictment  may  follow  Code  form; 
omission  to  charge  felonious  intent  is  fatal. — Chappel's  case,  52  Ala.  359.     Must 
contain  distinct  averment  of  value  of  property  taken;  what  sufficient. — Jack- 
son's case,  69  Ala.  249;  Wesley's  case,  61  Ala.  282.     What  insufficient  descrip- 
tion of  money,   banknotes,   etc. — Croker's   case,   47   Ala.  53;     Wesley's   case, 
61  Ala.  282.     Proof  that  property  had  a  specific  value  immaterial;  sufficient  if 
of  value  to   owner,  and  not   worthless. — Jackson's    case,   69   Ala.    249.     See 
James's  case,  53  Ala.  380;  Wesley's  case,  61  Ala.  282.     May  be  a  conviction  of 
larceny  under  such  indictment. — Allen's  case,  58  Ala.  98;   Morris's  case,  97 
Ala.  82  (12  So.  276);  Thomas's  case,  91  Ala.  34  (9  So.  81).    If  a  gun  is  ob- 
tained by  artifice  without   putting  in  fear,  it  does  not   constitute  robbery, 
though  after  obtaining  it  the  defendant  points  the  gun  at  owner  and  tells 
him  to  run  or  he  will  shoot  him. — Thomas's  case,  91  Ala.  34  (9  So.  81),  over- 
ruling James 's  case,  53  Ala.  380.    The  offense  is  against  the  person  and  prop- 
erty; against  the  person  by  violence  or  intimidation  at  the  time  of  taking, 
against  the  property  by  "manucaption  animo  furandi." — lb.    Possession  of 
the  property  by  the  person  alleged  to  have  been  robbed,  an  hour  or  so  before 
robbery,  is  admissible. — Bradley's  case,  103  Ala.  29   (15  So.  640).     The  de- 
scription of  property,  though  unnecessary,  must  be  proved  as  alleged. — Morris 's 
case,  97  Ala.  82   (12  So.  276).    Evidence,  confessions,  remarks  of  counsel; 
remarks  of  court;  credibility  of  evidence.— Barddell  v.  State,  144  Ala.  54  (39 
So.  975).    Bemarks  of  court  held  not  objectionable;  when  question  raised  in 
proper  manner. — Barddell  v.  State,  144  Ala.  54  (39  So.  975).     Code  form  of 
indictment  sufficient. — Toliver  v.   State,   142  Ala.  3   (38  So.   801).     Evidence 
to  further  common  design  of  conspiracy  admissible. — Toliver  v.  State,  142  Ala. 
3  (38  8o.  801).     Property  stolen  described  as  "one  two  bill  lawful  currency 
of  the  United  States,"  is  insufficient. — Watts  v.  State,  39  So.  455.    Indictment 
alleging  taking  ' '  from  the  person  or  possession ' '  is  defective  as  an  alternative 
averment.— Hill  v.  State,  145  Ala.  58  (40  So.  654). 

7747.  (5480)  Train  robbery  defined  and  punished.— Any 
person  who  enters  upon  or  goes  near  to  any  locomotive  engine 
or  car  on  any  railroad  and,  by  threats  or  by  the  exhibition 
of  a  deadly  weapon,  or  by  the  discharge  of  a  pistol  or  gun  in, 
upon,  or  near  such  engine  or  car,  induces  or  compels  any 
person  on  such  engine  or  car  to  deliver  up  or  allow  to  be  taken 
from  such  engine  or  car,  or  from  such  person,  any  thing  of 
value,  is  guilty  of  train  robbery,  and  must,  on  conviction,  be 
punished,  at  the  discretion  of  the  jury,  by  death,  or  by  im- 
prisonment in  the  penitentiary  for  not  less  than  ten  years. 

(Feb.  18, 1895,  p.  922,  5  2.) 

7748.  (5481)  Attempt  to  commit  train  robbery  punished. — 
Any  person  who  stops,  impedes,  or  detains,  or  attempts  to 
stop,  impede,  or  detain  any  locomotive  engine  or  car,  with 
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the  intent  to  commit  train  robbery,  must,  on  conviction,  be 
punished  by  imprisonment  in  the  penitentiary  for  not  less 
than  ten  nor  more  than  thirty  years. 

(Feb.  18, 1895,  p.  922,5  1.) 

7749.  (5482)  Conspiracy  to  commit  train  robbery  punished. 
— Any  two  or  more  persons,  conspiring  together  to  commit 
train  robbery,  must,  on  conviction,  be  punished  by  imprison- 
ment in  the  penitentiary  for  not  less  than  ten  nor  more  than 
thirty  years. 

(Feb.  18, 1895,  p.  922,  §  1.) 

CROSS    REFERENCES. 


BOBBEBT   (Criminal  Code) 7746-7749 

ROLLING-STOCK  (Civil  Code)    3393-3395 

BULBS   (Civil  Code) 3227,  3228 

BULBS  OF  OOUBT  (Civil  Code)    1503-1565 

BULB  IN  SHELLEY'S  CASE  (Civil  Code) 3403 

SABBATH;  VIOLATIONS  OF  (Criminal  Code) 7814-7819 

SAILORS   (Navigation)    (Civil  Code) 4901-4957 

SALARIES    (Political   Code) 1669-1571 

SALES  OF  ESTATES  OF  DECEDENTS  (Civil  Code) 2662-2665 

SALE  OF  FARM  PRODUCTS;  REGULATED  (Criminal  Code) 6878,  6879 

SALES  (Civil  Code) 3334-3337,  5222-5231,  5239-5252 

SALES,  FRAUDULENT  OB  VOID  (Civil  Code)   4287-4295,  3334-3346 

SALES  IN  CHANCERY  (Civil  Code) 3223-3226 

SALESWOMEN  AND  FEMALE  CLERKS  (Criminal  Code) 6857 

SALT  LANDS  AND  SPRINGS  (Political  Code) 883-  887 

SALVAGE    (Civil   Code) 5844-5857 

SAMPLING   COTTON  (Civil  Code) 3730-3734 

SANITARY  REGULATIONS  (Political  Code) 697-792,  1302-1308 

SANITOBIUM  FOB  TUBERCULOSIS  (Political  Code) 771-  792 

SATISFACTION  (Civil  Code) 4141,  4142,  4898,  4900 

SCALES,  WEIGHTS,  MEASURES,  ETC.  (Political  Code) 1270,  2439 

SCALPERS    (Political  Code) 2361 

SCHOLASTIC  PERIODS  (Political  Code)*. 1759 

SCHOOL  CENSUS  (Political  Code) 1717,  1718 

SCHOOL  CHILDREN  ELIGIBLE  (Political  Code) 1755-1757 

SCHOOL  DISTRICTS  (Political  Code) 1691-1696 

SCHOOL  FUNDS  (Political  Code) 1678-1688,  1760-1780 

SCHOOL  HOUSES   (Political  Code) 1975-1993 

SCHOOL  LANDS   (Political  Code) 1781  et  seq. 
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CHAPTER  287. 


SCHOOLS.    7750-7755. 


Section. 

7750.  Stealing     examination     ques- 

tions, penalty  for. 

7751.  Use    of   other   than    contract 

books  in  public  schools. 

7752.  Charging  more  than  contract 

price  for  school  books. 

7753.  Text  book   provisions;    viola- 

tion of;   penalty. 


SECTION. 

7754.  Schoolhouse  warrants  or  pro- 

ceeds,  wrongful   application 
of;  penalty. 

7755.  False  or  fraudulent  enumera- 

tion of  school  children;  pen- 
alty for. 


7750.  Stealing  examination  questions,  penalty  for. — Any  Feb.  8, 
person  who  purloins,  steals,  buys,  receives,  sells,  gives,  or  ,90,»p- 
offers  to  buy,  give,  or  sell  any  examination  questions  or  copies  (r.J.c.> 
thereof  of  any  examination  provided  by  law  before  the  date 

of  the  examination  for  which  they  had  been  prepared,  shall 
be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  fined  not  less  than  one  hundred  dollars,  and  may  also 
be  sentenced  to  hard  labor  for  the  county  for  not  less  than 
six  months. 

7751.  Use  of  other  than  contract  books  in  public  schools.—  mu.  4. 
Any  teacher  who  shall  use  or  permit  to  be  used  in  his  or  her  JJjJ8'^  16 
school  any  text-book  upon  the  branches  for  which  text-books  »nd  it: 
are  adopted,  where  the  commission  has  adopted  a  book  upon  £j£  *• 
the  branch,  other  than  the  one  so  adopted,  except  supple-  77s/$». 
mentary  books,  shall  be  guilty  of  a  misdemeanor,  and,  upon 
conviction,  shall  be  punished  by  a  fine  of  not  less  than  ten 
dollars  nor  more  than  fifty  dollars. 

7752.  Charging  more  than  contract  price  for  school  books. 

—Any  local  agent,  dealer,  clerk,  or  other  person  handling 
or  selling  the  books  adopted  as  school  text-books,  who  shall 
demand  or  receive  for  any  copy  of  any  of  the  books  so  adopted 
more  than  the  contract  price,  in  cases  where  the  purchase  is 
for  cash,  shall  be  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion, shall  for  each  offense  be  punished  by  a  fine  of  not  less 
than  fifty  nor  more  than  five  hundred  dollars. 

7753.  Text-book  provisions;  violation  of,  penalty. — Any  Aug.  is, 
person  or  teacher  violating  the  provisions  of  article  18  of  ^p14 
chapter  41  of  this  Code  as  to  text-books,  shall  be  guilty  of 

a  misdemeanor,  and,  upon  conviction,  shall  be  fined  not  less 
than  ten  dollars  nor  more  than  fifty  dollars. 

7754.  Schoolhouse  warrants  or  proceeds,  wrongful  applica-  Mar.  2, 
tion  of;  penalty. — Any  person  who  shall  knowingly  use  or  JJJJj* 


lb.,  $  18; 
Aug.  18, 
1907,  p. 
778,  $16. 
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apply  or  authorize  the  use  or  application  of  the  proceeds,  or 
any  part  thereof,  of  any  warrant  delivered  to  him  under 
article  31  of  chapter  41  of  this  Code,  for  the  purposes  or  objects 
other  than  as  required  by  said  article,  shall  be  guilty  of  a 
misdemeanor,  and,  on  conviction,  shall  be  fined  not  less  than 
two  hundred  dollars  nor  more  than  one  thousand  dollars,  and 
may  also  be  imprisoned  in  the  county  jail  or  sentenced  to 
hard  labor  for  the  county  for  not  more  than  six  months. 

AuK.  H,       7755.  False  or  fraudulent  enumeration  of  school  children; 

J^P3  penalty  for. — Any  person  appointed  to  make  an  enumeration 
of  the  children  within  school  age  of  any  public  school  dis- 
trict in  this  state  as  required  by  law,  who  shall  knowingly 
make  a  false  or  fraudulent  enumeration  or  report  of  the  num- 
ber of  children  within  school  age  residing  in  such  district, 
shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall 
be  punished  by  a  fine  of  not  less  than  one  hundred  dollars 
nor  more  than  five  hundred  dollars,  and  shall  also  be  sentenced 
to  hard  labor  for  the  county  for  not  less  than  six  months  nor 
more  than  twelve  months. 


CROSS    REFERENCES. 


SCHOOLS  (Political  Code)     1678-1993 

SCHOOLS  (Criminal  Code) 6769,  7750-7755 

SCHOOLS;   MUNICIPAL   (Political  Code) 1348-1358 

SCHOOL    TAX    (Political    Code) 1851-1860 

SCIRE  FACIAS    (Civil   Code) 4148-4155 

SEAL   (Political   Code) 598,    599 

"       (Civil    Code) 5324,  5174 

SEAL  OF  STATE  (Political  Code)   1994 

SEAMEN  (Civil  Code) 4901-4957 
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CHAPTER  288. 

SEARCH-WARRANTS.     7756-7775. 

oectiok.  j  Section. 

7756.  Suing  out  search  warrant  ma-  7767.  Receipt  given  for  property. 

liciously  and   without   prob-  (  7768.  Warrant  returned  in  ten  days, 

able  cause.  i  ejse  Void. 

7757.  Definition  of  warrant.   %  7^9.  Contents    of    return    of    war- 

7758.  On  what  ground  issued.  I  rant;        ieg  to        tle8 

7759.  Probable   cause   and   affidavit  1  ^    m         x  of                  b 

required'  '  istrate 

7760.  Complainant     and     witnesses  I  mm^    „     A    L'  *  *    .    ,_  * 

examined  on  oath;  contents  |  TO  Conte8t  of  facts  before  ma«* 

of  depositions.  I  istrate. 

7761.  Warrant    to    issue,    if    cause  I  7772-  When  Property  restored  to  de- 

shown.  '  fendant. 


7762.  Search  warrant;   form  of. 

7763.  Warrant  executed,  by  whom. 
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from  whom.  «  or   evidence. 

7756.  (5483)  (4011)  (4141)  (3584)  (43)  Suing  out  search 
warrant  maliciously  and  without  probable  cause. — Any  per- 
son who  maliciously,  and  without  probable  cause,  procures 
a  search  warrant  to  be  issued  and  executed,  must,  on  convic- 
tion, be  fined  not  less  than  twenty  nor  more  than  five  hundred 
dollars,  and  may  also  be  imprisoned  in  the  county  jail,  or 
sentenced  to  hard  labor  for  the  county  for  not  more  than 
six  months. 

7757.  (5484)  (4727)  (4005)  (4376)  (825)  Definition  of 
warrant. — A  search  warrant  is  an  order  in  writing  in  the  name 
of  the  state,  signed  by  a  magistrate,  directed  to  the  sheriff,  or 
to  any  constable  of  the  county,  commanding  him  to  search 
for  personal  property,  and  bring  it  before  the  magistrate. 

(Aikin's  Digest,  p.  115,  §  11.)  When,  and  only  when,  the  warrant  wiU 
issue.— Ex  parte  Hum,  92  Ala.  102,  111  (9  So.  515);  Chaetang's  case,  83  Ala. 
30  (3  So.  304).  When  affidavit  and  warrant  void  on  face  and  no  protection 
to  officer. — Counts  v.  Harlan,  78  Ala.  551 

7758.  (5485)  (4728)  (4006)  (4377)  (826)  On  what  ground 
issued. — It  may  be  issued  on  any  one  of  the  following  grounds: 

(1)  Where  the  property  was  stolen  or  embezzled. 

(2)  Where  it  was  used  as  the  means  of  committing  a  felony. 

(3)  Where  it  is  in  the  possession  of  any  person  with  the 
intent  to  use  it  as  a  means  of  committing  a  public  offense,  or 
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in  the  possession  of  another  to  whom  he  may  have  delivered 
it,  for  the  purpose  of  concealing  it,  or  preventing  its  discovery. 

(Aikin'a  Digest,  p.  115,  §  11,  p.  116,  $  13.)  The  mere  fact  that  the  defend- 
ant refused  to  allow  his  house  to  be  searched  without  a  warrant  is  not  admis- 
sible as  a  criminating  circumstance  against  him. — Murdock  v.  State,  68  Ala. 
567.    See  note  to  preceding  section. 

7759.  (5486)  (4729)  (4007)  (4378)  (827)  Probable  cause 
and  affidavit  required. — It  can  only  be  issued  on  probable 
cause,  supported  by  affidavit,  naming  or  describing  the  per- 
son, and  particularly  describing  the  property,  and  the  place 
to  be  searched. 

The  statute  provides  for  issuing  search  warrants  and  specifies  on  what 
grounds  -to  be  issued,  and  authorizes  them  only  upon  probable  cause  supported 
by  affidavit,  naming  the  person  and  describing  the  property. — Ex  parte  Hura. 
92  Ala.  102  (9  So.  515).  At  common  law  officer  arresting  had  right  to  take 
property  from  person  arrested  only  when  the  property  was  connected  with  the 
crime  charged  or  was  to  be  used  as  evidence. — Ex  parte  Hum,  92  Ala.  102 
(9  So.  515).    What  not  probable  cause. — Counts  v.  Harlan,  78  Ala.  551. 

7760.  (5487)  (4730)  (4008,  4009)  (4379,  4380)  (828,  829) 
Complainant  and  witnesses  examined  on  oath;  contents  of 
depositions. — The  magistrate,  before  issuing  the  warrant, 
must  examine  on  oath  the  complainant  and  any  witness  he 
may  produce,  and  take  their  depositions  in  writing,  and  cause 
them  to  be  subscribed  by  the  persons  making  them;  and  the 
depositions  must  set  forth  facts  tending  to  establish  the 
grounds  of  the  application,  or  probable  cause  for  believing 
that  they  exist. 

7761.  (5488)  (4731)  (4010)  (4381)  (830)  Warrant  to  issue, 
if  cause  shown. — If  the  magistrate  is  satisfied  of  the  existence 
of  the  grounds  of  the  application,  or  that  there  is  probable 
ground  to  believe  their  existence,  he  must  issue  a  search 
warrant  signed  by  him,  directed  to  the  sheriff,  or  to  any  con- 
stable of  the  county,  commanding  him  forthwith  to  search 
the  person  or  place  named  for  the  property  specified,  and  to 
bring  it  before  the  magistrate. 

(Mian's  Digest,  p.  115,  §  11;  Clay's  Digest,  p.  480,  5  24.) 

7762.  (5489)  (4732).  (4011)  (4382)  (831)  Search  warrant; 
form  of. — The  warrant  may  be  substantially  in  the  following 
form: 

"The  State  of  Alabama,  \  To  the  sheriff  or  any  constable  of 
County.       |      county. 

Proof  by  affidavit  having  this  day  been  made  before  me  by 
A.  B.  that  (stating  the  particular  ground  on  which  the  war- 
rant issued  out;  or,  if  the  affidavits  are  not  positive,  that  there 
is  probable  ground  for  believing  that,  etc.) ;  you  are,  there- 
fore, commanded  in  the  daytime  (or  at  any  time  of  the  day 
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or  night,  as  the  case  may  be)  to  make  immediate  search  on 
the  person  of  C.  D.  (or  in  the  house  of  C.  D.,  as  the  case  may- 
be), for  the  following  property:  (particularly  describing  it) ; 
and  if  you  find  the  same,  or  any  part  thereof,  to  bring  it  forth- 
with before  me  at,  etc.  (stating  place). 

Dated  the day  of ,  19 — . 

(Signed)    E.  F., 
Justice  of  the  Peace  of  said  County 
(or  other  magistrate,  as  the  case  may  be)." 

When  ^arrant  void  on  its  face,  it  is  no  protection  to  officer  executing  it. — 
Counts  v.  Harlan,  78  Ala.  551. 

7763.  (5490)  (4733)  (4013)  (4383)  (832)  Warrant  exe- 
cuted by  whom. — The  warrant  may  be  executed  by  any  one 
of  the  officers  to  whom  it  is  directed,  but  by  no  other  person, 
except  in  aid  of  such  officer,  at  his  request,  he  being  present 
and  acting  in  its  execution. 

7764.  (5491)  (4734)  (4013)  (4384)  (833)  When  executed; 
magistrate  must  state  time  in  warrant. — It  must  be  executed 
in  the  daytime,  unless  the  affidavits  state  positively  that  the 
property  is  on  the  person  or  in  the  place  to  be  searched,  in 
which  case  it  may  be  executed  at  any  time  of  the  day  or  night; 
and  the  magistrate  issuing  it  must  state  in  the  warrant,  ac- 
cording to  the  character  of  the  affidavits,  whether  it  is  to  be 
executed  by  day,  or  at  any  time  of  the  day  or  night. 

7765.  (5492)  (4735)  (4014)  (4385)  (834)  Authority  of  offi- 
cer in  executing  warrant. — To  execute  the  warrant,  the  officer 
may  break  open  any  door  or  window  of  a  house,  or  any  part 
of  a  house,  or  anything  therein,  if,  after  notice  of  his  authority 
and  purpose,  he  is  refused  admittance. 

7766.  (5493)  (4736)  (4015)  (4386)  (835)  Property  taken, 
where  and  from  whom. — When  the  warrant  is  sued  out  on 
the  first  ground  specified  in  the  third  section  of  this  chapter, 
the  property  may  be  taken  under  the  warrant  from  any  house 
or  other  place  in  which  it  is  concealed,  or  from  the  possession 
of  any  person  by  whom  it  was  stolen  or  embezzled,  or  from 
any  other  person  in  whose  possession  it  may  be;  when  sued 
out  on  the  second  ground  specified  in  such  section,  it  may  be 
taken  under  the  warrant  from  any  house  or  other  place  in 
which  it  is  concealed,  or  from  the  possession  of  the  person 
by  whom  it  was  so  used,  or  from  any  other  person  in  whose 
possession  it  may  be;  and  when  sued  out  on  the  third  ground 
specified  in  such  section,  the  property  may  be  taken  under 
the  warrant  from  the  possession  of  such  person,  or  from  any 
house  or  other  place  occupied  by  him,  or  under  his  control,  or 
from  the  possession  of  the  person  to  whom  he  may  so  have 
delivered  it. 
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7767.  (5494)  (4737)  (4016)  (4387)  (836)  Receipt  given  for 
property. — When  an  officer  takes  property  under  the  warrant, 
he  must,  if  required,  give  a  receipt  to  the  person  from  whom 
it  was  taken,  or  in  whose  possession  it  was  found. 

7768.  (5495)  (4738)  (4017)  (4388)  (837)  Warrant  returned 
in*  ten  days,  else  void. — The  warrant  must  be  executed  and 
returned  to  the  magistrate  by  whom  it  was  issued,  within  ten 
days  after  its  date;  and  after  that  time,  if  not  executed,  it  is 
void. 

7769.  (5496)  (4739)  (4018)  (4389)  (838)  Contents  of  re- 
turn  of  warrant;  copies  to  parties. — The  officer,  in  his  return 
of  the  warrant  to  the  magistrate,  must  specify  with  particu- 
larity the  property  taken;  and  the  applicant  for  the  warrant 
and  the  persons  from  whose  possession  the  property  was 
taken,  are  entitled  to  a  copy  of  the  return,  signed  by  the 
magistrate. 

7770.  (5497)  (4740)  (4019)  (4390)  (839)  Disposal  of  prop- 
erty  by  magistrate. — When  the  property  is  taken  under  the 
warrant  and  delivered  to  the  magistrate,  he  must,  if  it  was 
stolen  or  embezzled,  cause  it  to  be  delivered  to  the  owner,  on 
satisfactory  proof  of  his  title,  and  the  payment  by  him  of 
all  fees,  but  if  the  warrant  was  issued  on  the  second  or  third 
ground  specified  in  the  third  section  of  this  chapter,  he  must 
retain  the  property  in  his  possession,  subject  to  the  order  of 
the  court  to  which  he  is  required  to  return  the  proceedings, 
or  of  the  court  in  which  the  offense  is  triable,  in  respect  to 
which  the  property  was  taken. 

Sullivan  v.  Robinson,  39  Ala.  613. 

7771.  (5498)  (4741)  (4020)  (4391)  (840)  Contest  of  facts 
before  magistrate. — If  the  grounds  on  which  the  warrant  was 
issued  be  controverted,  the  magistrate  must  proceed  to  hear 
the  testimony,  which  must  be  reduced  to  writing,  and  authen- 
ticated in  the  manner  prescribed  in  section  6918  (5487). 

Henderson  v.  Felts,  58  Ala.  590. 

7772.  (5499)  (4742)  (4021)  (4392)  (841)  When  property 
restored  to  defendant. — If  it  appear  that  the  property  is  not 
the  same  as  that  described  in  the  warrant,  or  that  there  is  no 
probable  cause  for  believing  the  existence  of  the  ground  on 
which  the  warrant  issued,  the  magistrate  must  direct  it  to  be 
restored  to  the  person  from  whom  it  wafe  taken. 

Discharging  property  and  ordering  it  to  be  restored  to  the  defendant. — 
Henderson  v.  Felts,  58  Ala.  590. 

7773.  (5500)  (4743)  (4022)  (4393)  (842)  Proceedings  re- 
turned  to  court,  unless  property  restored  to  defendant.— The 


SE ARCH- WAKK ANTS— SECURITY    FOR    COSTS.  921 

magistrate  must,  if  the  property  is  not  directed  to  be  restored 
under  the  provisions  of  the  preceding  section,  annex  together 
the  search  warrant,  the  return  and  the  depositions,  and  return 
them  to  the  court  having  power  to  inquire  into  the  offense, 
in  respect  to  which  the  search  warrant  was  issued. 

7774.  (5501)  (4744)  (4023)  (4394)  (843)  When  costs  taxed 
against  plaintiff. — The  complainant  must  pay  the  fees  of  the 
warrant  before  he  is  entitled  to  the  same,  and  must  also  pay 
the  officer  his  fees  for  the  execution,  before  the  same  is  exe- 
cuted; and  if,  on  the  hearing,  it  appear  that  there  was  no 
probable  cause  for  believing  the  existence  of  the  grounds  on 
which  the  warrant  was  issued,  the  whole  costs  may  be  taxed 
against  the  complainant,  and  an  execution  issued  therefor, 
returnable  on  any  day  the  magistrate  may  direct. 

7775.  (5502)  (4745)  (4024)  (4395)  (844)  Persons  charged 
with  a  felony  searched  for  weapons  or  evidence. — When  a 
person  charged  with  a  felony  is  supposed  by  the  magistrate 
before  whom  he  is  brought  to  have  upon  his  person  a  danger- 
ous weapon,  or  anything  which  may  be  used  as  evidence  of  the 
commission  of  the  offense,  the  magistrate  may  direct  him  to 
be  searched  in  his  presence,  and  such  weapon  or  other  thing 
to  be  retained,  subject  to  the  order  of  the  court  in  which  the 
defendant  may  be  tried. 

Ex  parte  Hum,  92  Ala.  102,  111  (9  So.  575). 
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CHAPTER  289. 

SEDUCTION.     7770. 

7776.  (5503)  (4015)  (4188)  Seduction.— Any  man  who,  by 
means  of  temptation,  deception,  arts,  flattery,  or  a  promise 
of  marriage,  seduces  any  unmarried  woman  in  this  state,  must, 
on  conviction,  be  imprisoned  in  the  penitentiary  for  not  less 
than  one  nor  more  than  ten  years;  but  no  indictment  or  con- 
viction shall  be  had  under  this  section  on  the  uncorroborated 
testimony  of  the  woman  upon  whom  the  seduction  is  charged; 
and  no  conviction  shall  be  had  if  on  the  trial  it  is  proved  that 
such  woman  was,  at  the  time  of  alleged  offense,  unchaste. 

(Feb.  25, 1881,  p.  48;  Mar.  15, 1875,  p.  239;  Dec.  7, 1876,  p.  134,  §  1.)  If 
indictment  founded  alone  on  uncorroborated  testimony  of  prosecutrix,  it  may 
be  quashed. — Hart  v.  State,  117  Ala.  183  (23  So.  43).  Indictment  pursuing  the 
language  of  the  statute  is  sufficient. — Wilson's  case,  73  Ala.  527  (reaffirmed 
in  Smith's  case,  107  Ala.  139,  145  [18  So.  306],  as  "a  correct  exposition  of 
the  statute'1)*  "Deception"  is  the  act  of  deceiving;  intentional  misleading 
by  falsehood,  spoken  or  acted.  "Temptation"  is  that  which  tempts  to  evil; 
an  evil  enticement  or  allurement.  "Flattery"  is  the  effort  to  influence  an- 
other by  the  use  of  false  or  excessive  praise,  insincere  complimentary  language 
or  conduct.  "Arts"  is  the  skillful  and  systematic  arrangement  or  adaptation 
of  means  for  the  attainment  of  some  desired  end. — Suther  v.  State,  118  Ala. 
88  (24  So.  43).  There  is  no  legal  standard  by  which  to  determine  what  false 
promises,  artifice,  or  deception  is  sufficient  to  constitute  the  crime.  Mere 
unlawful  commerce  is  not  seduction,  what  might  seduce  one  would  not  another. 
— Hall  v.  State,  134  Ala.  90  (32  So.  750).  Marriage  engagement  or  promise 
of  marriage  to  support  conviction. — DeYampert  v.  State,  139  Ala.  53  (36  So. 
772).  The  word  "seduce"  imports  not  only  illicit  sexual  intercourse,  but  a 
surrender  of  the  woman's  chastity. — Wilson's  case,  73  Ala.  527.  The  woman 
must  be  unmarried,  chaste  at  the  time  of  the  alleged  seduction,  and  it  most 
be  accomplished,  either  by  means  of  "temptation,  deception,  arts,  flattery,  or 
a  promise  of  marriage." — Wilson's  case,  73  Ala.  527;  Carney's  case,  79  Ala. 
14;  Hussey's  case,  86  Ala.  34  (5  So.  484);  Munker's  case,  87  Ala.  94  (6  So. 
357);  Cooper's  case,  90  Ala.  641  (8  So.  821);  Anderson's  case,  104  Ala.  83 
(16  So.  108);  Smith's  case,  107  Ala.  139  (18  So.  306);  Bracken's  case.  111 
Ala.  68  (20  So.  636).  Chastity  is  an  essential  element;  but  its  existence  is 
presumed  in  the  absence  of  evidence  to  the  contrary. — Wilson's  case,  73  Ala. 
527;  Hussey's  case,  86  Ala.  34  (5  So.  484);  Munker's  case,  87  Ala.  94  (6 
So.  357);  Smith's  case,  107  Ala.  139  (18  So.  306).  Prosecutrix  may  testify 
that  defendant  told  her  he  loved  her. — Weaver  v.  State,  142  Ala.  33  (39  So. 
341).  Letters  written  by  defendant  to  prosecutrix  admissible  in  evidence- 
Weaver  v.  State,  142  Ala.  33  (39  So.  341).  Chastity  of  prosecutrix.— Weaver 
v.  State,  142  Ala.  33  (39  So.  341).  Corrobation  of  prosecutrix. — Weaver  v. 
State,  142  Ala.  33  (39  So.  341).  Chastity  of  woman  at  time  of  alleged  seduc 
tion  is  an  essential  ingredient.  Evidence  of  unchastity  prior  to  time  of  seduc- 
tion not  admissible. — Suther  v.  State,  118  Ala.  88  (24  So.  43);  Smith  v.  State. 
118  Ala.  117  (24  So.  55).  State  not  bound  to  prove  chastity  of  female  to  t 
moral  certainty. — Suther  v.  State,  118  Ala.  88  (24  So.  43).  The  inquiry  is 
not  as  to  character  or  reputation,  but  as  to  actual  chastity  at  the  time  of  the 
alleged  seduction. — Hussey's  case,  86  Ala.  34  (5  So.  484);  Munker's  case.  87 
Ala.  94  (6  So.  357);  Bracken's  case,  111  Ala.  68  (20  So.  636).  But  in  rebuttal 
of  evidence  tending  to  impeach  her  chastity,-  the  prosecutrix  may  adduce 
evidence  of  her  general  character  in  that  respect.— Smith's  case,  107  Ala.  139 
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(18  80.  306).  A  reasonable  doubt  of  the  existence  of  chastity  at  the  time  of 
the  alleged  seduction  entitles  defendant  to  an  acquittal. — Wilson 's  case,  73  Ala. 
527;  Carney's  case,  79  Ala.  14;  Munker's  case,  87  Ala.  94  (6  So.  357).  Evi- 
dence of  criminal  intimacy  with  other  men  at  times  subsequent  to  the  time 
of  the  alleged  seduction  is  inadmissible. — Bracken's  case,  111  Ala.  68  (20 
So.  636).  Evidence  of  defendant  upon  trial  for  rape  admissible  against  him 
upon  trial  for  seduction.  Corpus  delicti  may  be  shown  by  circumstantial  evi- 
dence.— Hall  v.  State,  134  Ala.  90  (32  So.  750).  Evidence  of  general  character 
of  female  admissible  to  rebut  evidence  of  unchastity.— Smith  v.  State,  118 
Ala.  117  (24  So.  55).  Sufficiency  of  corroboration  of  prosecutrix. — Cunning- 
ham's case,  73  Ala.  51;  Munker's  case,  87  Ala.  94  (6  So.  357);  Cooper's  case, 
90  Ala.  641  (8  So.  821).  If  corroboration  extends  to  material  fact  and  satisfies 
the  jury  that  the  woman  is  worthy  of  credit,  it  is  sufficient. — Suther  v.  State,  118 
Ala.  88  (24  So.  43) .  Prosecutrix  cannot  testify  as  to  motives  prompting  or  causes 
inducing  her  to  consent;  facts  must  be  stated  and  left  to  the  jury. — Wilson's 
case,  73  Ala.  527;  Anderson's  case,  104  Ala.  83  (16  So.  108).  Nor  can  a 
witness  testify  that  defendant  acted  toward  prosecutrix  as  a  suitor  or  lover, 
such  being  inferential  facts  to  be  found  by  the  jury. — Carney's  case,  79  Ala. 
14.  That  defendant  offered  to  marry  prosecutrix  after  birth  of  child  incompe- 
tent in  his  behalf. — Smith's  case,  107  Ala.  139  (18  So.  306).  Nor  can  state 
prove  that  defendant  sought  an  adjustment  with  prosecutrix. — Wilson's  case, 
72  Ala.  527.  Birth  of  child  as  evidence  of  factum  of  sexual  intercourse. — 
Cunnningham  's  case,  73  Ala.  51.  Evidence  of  preparations  for  marriage  on 
the  part  of  the  woman. — Cooper's  case,  90  Ala.  641  (8  So.  821).  Letters  ad- 
mitting engagement. — Bracken's  case,  111  Ala.  68  (20  So.  636).  Confessions. — 
Anderson's  case,  104  Ala.  83  (16  So.  108);  Bracken's  case,  111  Ala.  68  (20  So. 
636).  A  conviction  may  be  had  if  seduction  committed  at  any  time  covered 
by  the  indictment;  no  election  required.— Smith 'a  case,  107  Ala.  139  (18  So. 
306).  Acquittal  of  the  offense  of  rape  no  bar  to  prosecution  for  seduction. — 
Hall  v.  atate,  134  Ala.  90  (32  So.  750).  State  having  proven  the  facts  relating 
to  one  act,  constitutes  an  election.— Pope  v.  State,  137  Ala.  56  (34  So.  840). 
Charges  limiting  inquiry  to  less  than  all  the  means  mentioned  in  the  statute, 
properly  refused. — Anderson's  case,  104  Ala.  83  (16  So.  108);  Bracken's  case, 
111  Ala.  68  (20  So.  636).  Charge  of  court  ex  mero  motu  should  not  suggest  to 
the  jury  what  the  court  thought  about  the  evidence. — Hall  v.  State,  134  Ala.  90 
(32  So.  750). 


CROSS   REFERENCES. 


SEDUCTION  (Civil  Code) 2482,  2483 

(Criminal  Code)    7776 

SEED  COTTON  (Criminal  Code) 6878 

SEIZIN;  ZJVEBY  OF  (Civil  Code) 3364 

SEIZURE  (Civil  Code) 3194-3200,  5402-5404 

SELLING  MORTGAGED  PROPERTY  (Criminal  Code) 7423 

SENATE    (Political    Code) 900-  928 

SENATORIAL  DISTRICTS  (Political  Code) 901 

8BNATOR8,    ELECTION    OF  (Political  Code) 331-333 

(U.  S.),  Const.  U.  S.  (Political  Code),  pp.  150-153. 

SENTENCE  (Criminal  Code)    7620-7652 

SENTENCE  OF  DEATH  (Criminal  Code) 7639-7652 

SENTENCES    AND   JUDGMENTS    IN    CRIMINAL    CASES  (Criminal 

Code)    7620-7654 

SEPARATE  ESTATE  (Civil  Code) 4486-4504 

SEQUESTRATION  (Civil  Code) 3213,  3216,  3074 

SERVANTS   (Civil  Code) 3910-3912 

"  (Criminal  Code)    6845-6857 

SET-OFF   AND  RECOUPMENT  (Civil  Code) 5858-5865 


924  SETTING  CASE  FOR  TRIALS-SOLDIERS. 

SETTING  OASES  FOE  TRIAL  (Criminal  Code)   7838 

SETTLEMENTS   AND   COMPROMISE  (Civil  Code) 3974 

SETTLEMENTS   OF   ESTATES   OF   DECEDENTS  (Civil  Code) ..  .2666-2742 

SEVERANCE   (Criminal  Code)    7842 

SEWERS  AND  DRAINAGE  (Political  Code) 1302-1308,  1283,  1292 

SEWING  MACHINE  COMPANY  (Political  Code) 2361 

SHAREHOLDERS   (Civil  Code) 3467-3480,  4311 

SHARES  (Political  Code)    2182 

SHEEP;  DOGS  KILLING  (Civil  Code) 2832 

SHEEP-KILLING  DOG  OR  HOG  (Criminal  Code) 6236 

SHELLEY'S  CASE   (Civil  Code) 3403-3405 

SHERIFF    (Civil   Code) 5866-6880 

(Criminal   Code)    6638-0647 

SHIP  CHANNEL   (Criminal  Code) 7869-7871 

SHIPS  (Civil  Code) 490M957 

SHOOTING  ACROSS  ROAD  (Criminal  Code) 7727 

SHOOTING  GALLERY  (Political  Code) 2361 

SHRUBBERY    (Horticulture)    (Political  Code) 811-  826 

SIDESHOW  (Political  Code) 2361 

SIDEWALKS  (Political  Code) 1359-1420,  1260-1295 

SIGNALS;    RAILROADS,  ETC.  (Civil  Code) 5478  et  seq. 

SIGNATURE  (Political  Code) 1 

(Civil  Code)    3355 

SIGNBOARDS  (Civil  Code) 5797,  5801,  5475 

SITES   FOR   COUNTY;    CHANGED   AND   LOCATED  (Political  Code) 

175-  207 

SIXTEENTH  SECTION  LANDS  (Political  Code) 1781  et  seq. 

SKATING  RINK  (Political  Code) 2361 

SKIFFS,  BOATS,  Ef C.   (Criminal  Code) 6392 

SLANDER,    LIBEL,  DEFAMATION  (Civil  Code) 3745-3753 

'  •  (Criminal  Code)    7338-7341 

SLAUGHTER  HOUSES  (Political  Code) 1279 

SLEEPING  CAR  (Political  Code) 2361 

SLEEPING  CAR  COMPANY  (Political  Code) 2087 

SLEIGHT  OF  HAND  (Political  Code) 2361 

SOCIAL   AND  LITERARY  SOCIETIES  (Civil  Code) 3621-3626 

SOCIETIES  (Civil  Code) 3621-3626 

SODOMY    (Criminal  Code) 6746 

SOIL;    ANALYSIS    (Political  Code) 76-    79 

SOLDIERS    (Political   Code) 929-992,  1608 

(Civil  Code)    6178 

(Criminal  Code)   7777 
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CHAPTER  290. 

SOLDIERS  AND  SAILORS.     7777. 

7777.   Transfer  of  pension  claim  or  warrant  prohibited. —  Mar.  4, 
Any  person  who  shall  purchase  or  receive  a  transfer  of  any  j91  ^ 
pension  claim  or  warrant  issued  or  to  be  issued  under  the  <*.«.*) 
pension  laws  for  the  relief  of  needy  Confederate  soldiers  and 
sailors,  resident  citizens  of  Alabama,  and  their  widows,  be- 
fore the  same  is  received  by  the  probate  judge,  except  as 
otherwise  provided  by  law,  shall  be  guilty  of  a  misdemeanor, 
and,  on  conviction,  shall  be  fined  not  less  than  twenty  nor 
more  than  fifty  dollars.   

CROSS  REFERENCES. 


SOLDIERS  AND  SAILORS;   PENSIONS  FOB  (Political  Code) 1995-2055 


CHAPTER  291. 

SOLICITORS.     7778-7804. 


Sectiox. 

7778.  How  solicitors  selected. 

7779.  Vacancies;  how  filled. 

7780.  Must  reside  in  circuit,  or  va- 

cate office,  notice  of  va- 
cancy. 

7781.  Duties  of  solicitors. 

7782.  Duty   of  solicitors  to   attend 

their  courts;  penalty  as  to 
other  than  salaried  solici- 
tors. 

7783.  Penalty    against    salaried    so- 

licitors for  failing  to  attend 
court  and  perform  duties. 

7784.  Excuse;    must   be    filed    with 

auditor  in  ten  days. 

7785.  Reports   to   the   attorney-gen- 

eral required  of  all  solici- 
tors. 

7788.  Penalty  for  failing  to  make 
such  report;  how  recovered. 

7787.  When  'attorney  appointed  to 
act  as  solicitor;  compensa- 
tion. 


Section. 

7788.  Solicitor  suspended  when   in- 

dicted. 

7789.  Same;    appointment   pro   tern. 

7790.  When  order  of  suspension  set 

aside. 

7791.  Salary. 

7792.  Fees     of     salaried     solicitors 

paid  into  state  treasury. 

7793.  Solicitor    commencing    prose- 

cution on  his  own  affidavit. 

7794.  Law      partner      of     solicitor 

shall    not    defend    criminal 
cases. 

7795.  Commissions  on  fines  and  for- 

feitures   to    be    paid    into 
county  treasury. 

7796.  Solicitor     must     report     fees 

within    ten   days    after   ad- 
journment of  court. 

7797.  On     such    statement    auditor 

charges  up  fees  to  clerk. 

7798.  Clerk    must    make    quarterly 

reports  and  payments. 
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Amended, 
Oct.  10, 
1908,  p. 
438,(80. 


Section. 

7803.  Fees     and     commissions    of 

deputy  solicitor;  limit;  resi- 
due goes  to  county. 

7804.  Deputy  solicitor  must  report 

to  county  treasurer;  penalty 
for  failure;  duty  of  treas- 
urer. 


Section. 
7700.  Annual    statement    of    uncol- 
lected fees  to  be  furnished 
solicitor. 

7800.  Solicitor  must  proceed  to  col- 

lect fees. 

7801.  Failure  of  clerk  to  report  or 

remit  collections. 

7802.  Solicitors  may  appoint  depu- 

ties in  county  courts. 

7778.  (5513)  (4244)  (769)  (853)  (721)  How  solicitors  se- 
lected.— A  solicitor  for  each  judicial  circuit  in  the  state  must 
be  elected  by  the  qualified  electors  of  the  respective  judicial 
circuits,  and  his  term  of  office  shall  be  for  four  years,  and 
until  his  successor  is  elected  and  qualified. 

Genesis  of  statute. — Toulmin's  Digest,  p.  25.  (Clay's  Digest,  p.  67,  |3; 
Feb.  20, 1866,  p.  107;  Const.,  art.  6,  §  167.)  The  legislature  may  add  to  or  dirnin 
ish  the  duties  and  fees  of  officers;  offices  are  not  property  nor  contracts,  but 
public  trusts  created  for  the  benefit  of  the  state  and  not  the  individual.— Ex 
parte  Lusk/  82  Ala.  519  (2  So.  140).  Appointment  of  county  solicitor.— Ex 
parte  Lusk,  82  Ala.  519  (2  So.  140). 

7779.  (5514)  (4245)  (770)  (854)  (722)  Vacancies;  how 
filled. — Vacancies  in  such  office  are  filled  by  the  governor,  the 
appointee  to  hold  during  the  unexpired  term,  and  until  his 
successor  is  elected  and  qualified. 

7780.  (5515)  (4246)  (771)  (855)  (723)  Must  reside  in  cir- 
cuit, or  vacate  office;  notice  of  vacancy. — Every  solicitor  must 
reside  in  his  circuit  at  the  time  of  his  election  and  during  his 
continuance  in  office,  or  he  vacates  his  office;  and  it  is  the  duty 
of  the  judge  of  the  circuit  to  notify  the  governor  of  such 
failure,  who  must  supply  the  vacancy. 

7781.  (5516)  (4247)  (772)  (856)  (724)  Duties  of  solicitor*. 
— It  is  the  duty  of  every  circuit,  county,  city,  or  other  solici- 
tor within  the  circuit,  or  county,  or  other  territory  for  which 
he  is  elected  or  appointed — 

(1)  To  attend  on  the  grand  juries,  advise  them  in  relation 
to  matters  of  law,  and  examine  and  swear  witnesses  before 
them. 

(2)  To  draw  up  all  indictments  and  to  prosecute  all  indict- 
able offenses. 

(3)  To  prosecute  and  defend  any  civil  action  in  the  circuit 
or  city  court,  in  the  prosecution  or  defense  of  which  the  state 
is  interested. 

(4)  To  inquire  whether  registers  in  chancery  have  per- 
formed the  duty  required  of  them  by  section  3081  (663),  and 
must,  in  every  case  of  failure,  move  against  such  register  as 
required  by  section  5935  (3799). 

(5)  If  a  criminal  prosecution  is  removed  from  a  court  of 
his  circuit  to  a  court  of  the  United  States,  to  appear  in  such 
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court  and  represent  the  state;  and  if  it  be  impracticable  for 
him,  consistently  with  his  other  duties,  to  attend  such  court, 
he  may  designate  and  appoint  an  attorney  practicing  therein 
to  appear  for  and  represent  the  state. 

(6)  To  attend  each  special  term  of  the  circuit  court  held 
for  the  trial  of  persons  charged  with  criminal  offenses;  and 
on  failure  so  to  do,  a  conditional  judgment  must  be  rendered 
against  him  for  fifty  dollars,  to  be  made  absolute  on  notice 
to  him  at  the  next  term  thereafter,  unless  a  good  excuse  is 
rendered. 

(7)  To  perform  such  other  duties  as  are  or  may  be  required 
by  law. 

Genesis  of  statute. — Toulmin's  Digest,  p.  25;  Clay's  Digest,  p.  67,  §  3;  Nov. 
26, 1884,  p.  72.)  County  solicitor  a  ministerial  officer;  his  duties  do  not  involve 
executive  or  judicial  functions. — Diggs  v.  State,  49  Ala.  311.  Solicitor  de  facto, 
indictable  for  malfeasance. — Diggs  v.  State,  49  Ala.  311.  Solicitor's  signa- 
ture not  essential  to  validity  of  indictment. — Cross's  case,  78  Ala.  430;  Joyner's 
case,  78  Ala.  448.  The  practice  of  an  attorney  appearing  at  request  of  solicitor 
and  aiding  in  the  examination  of  witnesses  before  grand  jury,  condemned. — 
Blevins's  ease,  68  Ala.  92. 

7782.  (5517)  (4248,  4249)  (773,  774)  (857,  858)  (725,  726) 
Duty  of  solicitors  to  attend  their  courts;  penalty  as  to  other 
than  salaried  solicitors. — It  is  the  duty  of  every  circuit,  city, 
county,  or  other  solicitor  to  attend  each  term  of  the  court 
for  which  he  is  solicitor,  and  to  remain  in  the  discharge  of  his 
duties  until  the  business  of  the  state  is  disposed  of;  and  any 
solicitor  other  than  those  mentioned  in  the  next  section,  fail- 
ing to  so  attend,  or  absenting  himself  before  the  business  of 
the  state  is  disposed  of,  forfeits  to  the  state  the  sum  of  one 
hundred  dollars,  for  which  a  conditional  judgment  must  be 
rendered,  to  be  made  absolute  on  notice  to  such  solicitor, 
unless  a  good  excuse  is  rendered. 

7783.  (5518)  Penalty  against  salaried  solicitors  for  failing 
to  attend  court  and  perform  duties. — If  any  solicitor,  who  is 
paid  a  salary  by  the  state,  fail's  or  neglects  to  attend  any 
term  of  the  court  for  which  he  is  solicitor,  or,  after  attending, 
absents  himself  before  the  business  of  the  state  is  disposed 
of,  he  forfeits  to  the  state  the  sum  of  twenty-five  dollars  for 
every  day  he  is  thus  absent  or  fails  to  attend,  to  be  deducted 
by  the  auditor  from  his  salary;  the  absence  or  failure  of  such 
solicitor  to  be  certified  to  the  auditor  by  the  clerk  of  the  court 
within  ten  days  after  the  term,  under  a  penalty  of  one  hun- 
dred dollars,  to  be  recovered  in  the  name  of  the  state,  on  two 
days' notice. 

(Dec.  12,  1892,  p.  86,  §  1.) 

7784.  (5519)  Excuse;  must  be  filed  with  auditor  in  ten  days. 
—The  deduction  provided  for  in  the  preceding  section  must 
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not  be  made  if  the  solicitor  make  and  file  with  the  auditor, 
within  ten  days  after  the  term  from  which  he  is  absent,  an 
affidavit  that  such  failure  to  attend  or  absence  was  on  account 
of  sickness  of  himself  or  family,  or  inevitable  accident,  or  of 
an  epidemic  or  contagious  disease,  or  well  grounded  apprehen- 
sion thereof. 

(Dec.  12, 1892,  p.  86,  §  2.) 

7785.  (5520)  Reports  to  the  attorney-general  required  of 
all  solicitors. — It  is  the  duty  of  all  circuit  and  county  solicitors 
of  city  and  criminal  courts,  within  ten  days  after  the  adjourn- 
ment of  each  term  of  their  respective  courts,  to  make  and 
certify  to  the  attorney-general,  on  blanks  to  be  furnished  by 
the  state,  a  report  in  writing,  stating  as  to  the  character  of 
criminal  cases,  the  number  of  cases  disposed  of  at  each  term, 
the  number  of  convictions,  the  number  of  acquittals,  the  num- 
ber of  nolle  prosequies  entered,  the  number  which  were 
abated  or  withdrawn,  the  number  of  sentences  to  death,  the 
number  of  sentences  to  the  penitentiary,  the  number  of  sen- 
tences to  hard  labor  for  the  county,  the  number  of  sentences 
to  jail,  the  number  of  fines  paid  or  secured,  and  the  totals 
under  each  head  above  mentioned;  also  the  number  of  criminal 
cases  then  pending  on  the  docket. 

(Feb.  18, 1893,  p.  679,  §  1;  Feb.  5,  1883,  p.  39.) 

7786.  (5521)  Penalty  for  failing  to  make  such  report;  how 
recovered. — Any  solicitor,  or  other  person  acting  as  solicitor, 
who  shall  fail  to  make  full  report  as  and  within  the  time  re- 
quired by  the  preceding  section,  forfeits  to  the  state  the  sum 
of  two  hundred  dollars,  unless  he  shows  good  and  sufficient 
excuse  for  such  failure,  to  be  recovered  on  motion  of  the 
attorney-general  in  the  circuit  or  city  court  of  Montgomery 
county,  on  ten  days'  notice  of  such  motion.  If  such  defaulting 
solicitor  be  paid  a  salary  by  the  state,  such  judgment  and 
the  costs  thereof  may  be  certified  to  the  auditor  and  the 
amount  retained  out  of  the  salary  of  such  solicitor. 

(Feb.  18, 1893,  p.  6/9,8  2.) 

Amended,  7787.  (5522)  (4250)  (775)  (859)  (727)  When  attorney  ap- 
oct.  10,  pointed  to  act  as  solicitor;  compensation. — The  presiding 
4i7f  u,  judge,  when  the  solicitor  is  absent,  or  when  he  is  connected 
with  the  party  against  whom  it  is  his  duty  to  appear,  by  con- 
sanguinity or  affinity  within  the  fourth  degree,  or  when  there 
is  a  vacancy  in  the  office  from  any  cause,  or  when  the  qualified 
electors  have  failed  to  elect  a  solicitor,  or  when  the  solicitor 
refuses  to  act,  must  appoint  a  competent  attorney  to  act  in 
the  solicitor's  place,  who  shall  act  during  the  absence  or 
disqualification  of  the  solicitor,  or  until  the  office  is  filled  in 
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the  manner  provided  by  law,  or  while  the  solicitor  refuses  to 
act;  and  in  all  such  cases  the  attorney  so  appointed  shall  % 

be  entitled  to  ten  dollars  per  day  while  so  engaged  in  court, 
to  be  paid  on  the  warrant  of  the  auditor  drawn  on  the  treas- 
urer, the  clerk  of  the  court  having  first  certified  to  the  auditor 
in  writing  the  number  of  days  such  attorney  was  so  engaged 
in  court. 

(Feb.  13,  1879,  p.  42.)  Deputy  solictor  appointed  by  the  circuit  solicitor  not 
entitled  to  represent  state  in  prosecution  in  county  court,  the  solicitor  pro  tern 
appointed  by  judge  must  prosecute. — Douglass  v.  Prowell,  130  Ala.  580  (30 
So.  498).  Judge  of  criminal  court  power  to  appoint  attorney  to  act  in  place 
of  solicitor. — Ex  parte  Diggs,  50  Ala.  78.  Sufficiency  of  minute  entry  to  show 
regular  appointment  of  special  solicitor. — Edson  v.  State,  134  Ala.  50  (32  So. 
308).  Solicitor  pro  tern  entitled  to  same  fees  as  regular  solicitor;  mandamus 
to  compel  president  of  board  of  convict  inspectors  to  pay  solicitor's  fees. — 
Trapp  v.  State,  120  Ala.  397  (24  So.  1001).  Appointment  must  be  by  the  court 
and  entered  of  record,  and  can  only  be  proved  by  the  record. — Joyner's  case, 
78  Ala.  448. 

7788.  (5523)  (4251)  (776)  Solicitor  suspended  when  in- 
dicted.— When  it  shall  he  made  known  to  any  court  that  an 
indictment  is  pending  therein  against  the  person  who  is  acting 
as  solicitor  of  the  county  in  which  the  court  is  held,  the  court 
must  make  an  order  suspending  such  solicitor;  and  the  solici- 
tor so  suspended  shall  not  act  as  solicitor  until  such  order 
of  suspension  shall  be  set  aside. 

(Mar.  2,  1875,  p.  241,  §  1.)  County  solicitor  a  "ministerial  officer,"  in- 
dictable for  receiving  a  bribe,  although  merely  acting  solicitor  de  facto. — 
Diggs 's  case,  49  Ala.  311.  Conviction  of  felony  vacates  office. — Ex  parte 
DiggB,  50  Ala.  78.    But  right  revives  on  reversal  of  judgment  of  conviction. — lb. 

7789.  (5524)  (4252)  (777)   Same;  appointment  pro  tern.— Amended, 
When  any  solicitor  is  suspended  the  court  shall  appoint  a  JJJ1^ 
solicitor  pro  tern.,  who  shall  perforin  the  duties  of  the  office  m.ii 
of  solicitor,  and  receive  ten  dollars  per  day  while  engaged 

in  court,  to  be  paid  on  the  warrant  of  the  state  auditor  drawn 
on  the  treasurer,  the  clerk  of  the  court  having  first  certified 
to  the  auditor  in  writing  the  number  of  days  such  solicitor 
pro  tern,  was  engaged  in  court  from  such  appointment  until 
the  original  order  suspending  the  solicitor  shall  be  set  aside. 

(Mar.  2,  1875,  p.  241,  §  2.)     See  note  to  preceding  section. 

7790.  (5525)  (4253)  (778)  When  order  of  suspension  set 
aside. — When  it  shall  be  known  to  the  court  that  there  is  no 
indictment  pending  in  the  court  in  which  such  indictment  was 
found,  or  in  any  court  to  which  a  cause  may  have  been  re- 
moved by  change  of  venue,  against  a  solicitor  who  has  been 
suspended,  the  order  suspending  such  solicitor  shall  be  set 

lide. 

(Mar.  2,  1875,  p.  241,  §  3.) 
59-AO-VOL.  Ill 
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7791.  (5527)    Salary.— The  solicitor  for  each  judicial  cir- 
#            cuit  shall  be  paid  a  salary  of  twenty-four  hundred  dollars 

per  annum,  in  monthly  installments,  on  the  warrant  of  the 
auditor  drawn  upon  the  treasurer. 

(Feb.  21, 1893,  p.  918.) 

Note. — Section  5528  of  the  Code  of  1896  omitted  or  stricken  ont  by  the 
Code  Committee  on  account  of  sec.  167  of  the  Constitution  of  1901. 

7792.  (5529)  Fees  of  salaried  solicitors  paid  into  state 
treasury. — All  fees  which  may  be  by  law  taxed  as  solicitors' 
fees  against  defendants  on  convictions  secured  by  a- solicitor 
who  is  paid  a  salary  by  the  state,  belong  to  the  state,  and, 
when  collected,  must  be  paid  into  the  state  treasury. 


(Feb.  28,  1887,  p.  161,  §  2.)     A  solicitor  pro  tern,  is  entitled  to  the 
fees  as  the  regular  solicitor  and  they  are  taxable  as  other  feee. — Boney  v. 
Trapp,  120  Ala.  397  (24  So.  1001). 

7793.  (5126)  (3940)  (4146)  Solicitor  commencing  prosecu- 
tion on  his  own  affidavit. — Any  solicitor  who  commences  a 
prosecution  for  any  criminal  offense  by  his  own  affidavit,  ex- 
cept for  an  offense  against  his  person  or  property,  or  for  a 
violation  of  the  revenue  law,  or  unless  the  affidavit  be  upon 
his  personal  knowledge  of  the  commission  of  the  offense,  must, 
on  conviction,  be  fined  not  less  than  fifty  dollars. 

(Feb.  10, 1875,  p.  240.)  Offenses,  the  prosecution  of  which  may  be  com- 
menced by  affidavit  or  warrant.— Sale  v.  State,  68  Ala.  530. 

Decs.  7794.  Law  partner  of  solicitor  shall  not  defend  criminal 
*\ti  cases# — ^aw  partner  or  partners  of  any  circuit,  city,  or  county 
and  2.  solicitor  of  this  state  who  defends  criminal  cases  of  any  char- 
acter, kind,  or  description  in  any  court  in  this  state,  in  which 
said  solicitor  is  the  prosecuting  officer,  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction,  shall  be  fined  not  more 
than  five  hundred  dollars. 

7795.  (5530)  Commissions  on  fines  and  forfeitures  to  be 
paid  into  county  treasury. — The  five  per  cent  commissions 
which  such  salaried  solicitors  are  entitled  to  receive  on  fines 
and  forfeitures  must,  when  collected,  be  paid  into  the  county 
treasury  to  the  credit  of  the  fine  and  forfeiture  fund. 

7796.  (5531)  Solicitor  must  report  fees  within  ten  days 
after  adjournment  of  court. — It  is  the  duty  of  each  solicitor 
who  is  paid  a  salary  by  the  state,  -within  ten  days  after  the 
adjournment  of  any  term  of  the  court  for  which  he  is  solicitor, 
to  make  and  deliver  to  the  clerk  of  such  court  and  forward  to 
the  state  auditor,  each,  a  certified  statement  showing  the  num- 
ber and  names. of  the  persons  convicted  at  such  term  of  the 
court,  the  character  of  the  offenses  charged,  the  date  of  the 
sentence,  and  the  amount  of  the  solicitor's  fee  in  each  case. 

(Feb.  28. 1889,  p.  91,  §  1.) 
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7797.  (5532)  On  such  statement  auditor  charges  up  fees 
to  clerk. — Upon  the  receipt  of  such  statement  from  the  solici- 
tor by  the  state  auditor,  he  must,  in  a  suitable  book  to  be  kept 
for  that  purpose,  charge  up  against  the  clerk  of  the  court  the 
amount  of  the  fees  so  certified  to  him  by  the  solicitor;  and 
such  fees  shall  remain  charged  to  such  clerk  until  he  shall 
pay  the  same  into  the  state  treasury  and  legally  account 
therefor  to  the  state  auditor.  But  if  it  shall  be  made  to  appear 
to  the  state  auditor  by  satisfactory  proof  that  such  fees,  or 
any  part  thereof,  cannot  be  collected,  he  shall  allow  such  clerk 
credit  for  the  amount  of  such  uncollectible  fees. 

(Feb.  2a,  1889,  p.  91,  *  2.) 

7798.  (5533)  Clerk  must  make  quarterly  reports  and  pay- 
ments.— At  the  end  of  each  quarter  of  the  fiscal  year  the  clerk 
must  report  to  the  state  auditor  and  pay  over  to  the  state 
treasurer  all  solicitors '  fees  by  him  collected;  and  for  the 
collection  and  payment  of  such  fees  he  may  retain  five  per 
cent  commissions  on  the  amount  so  collected  and  paid  over, 
and  the  necessary  expense  of  remitting  such  amount  to  the 
state  treasurer. 

(Feb.  28, 1889,  p.  91,  §  3.) 

7799.  (5534)  Annual  statement  of  uncollected  fees  to  be 
furnished  solicitor. — The  state  auditor  must,  as  soon  as  prac- 
ticable after  the  close  of  each  fiscal  year,  furnish  to  each 
solicitor  a  certified  statement  of  all  fees  remaining  unpaid  in 
his  circuit;  and  such  statement  shall  be  prima  facie  evidence 
in  any  proceeding  to  collect  such  fees. 

(Feb.  18, 1895,  p.  1011,  §  1.) 

7800.  (5535)  Solicitor  must  proceed  to  collect  fees.— Upon 
the  receipt  of  such  certificate  the  solicitor  must  institute  pro- 
ceedings for  the  collection  of  all  such  fees  as  remain  unpaid; 
and  any  solicitor  failing  to  do  so  forfeits  to  the  state  the  sum 
of  one  hundred  dollars,  to  be  recovered  on  motion  and  ten 
days'  notice  by  the  attorney-general,  in  the  circuit  or  city 
court  of  Montgomery. 

(Feb.  18, 1895,  p.  1011,  §§2,4.) 

7801.  (5536)  Failure  of  clerk  to  report  or  remit  collections. 

—Any  clerk  who  shall  willfully  or  negligently  fail  for  ten 
days  after  the  end  of  any  quarter  to  report  to  the  state  auditor 
or  pay  to  the  state  treasurer  all  solicitors'  fees  collected  by 
him  during  such  quarter,  less  the  commissions  and  expenses 
of  remitting,  as  provided  in  this  chapter,  forfeits  to  the  state 
five  dollars  for  each  and  every  day  that  he  retains  any  of 
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such  fees,  to  be  recovered  of  him,  on  motion  and  ten  days' 
notice  by  the  solicitor  in  the  circuit  court' of  the  county  of  the 
residence  of  such  clerk. 

(Feb.  18, 1895,  p.  1011,  §  3.) 

7802.  (5537)  Solicitors  may  appoint  deputies  in  county 
courts. — The  several  solicitors  may  appoint  deputy  solicitors 
to  represent  the  state  in  the  county  courts,  the  deputy  to  hold 
office  during  the  term  of  the  solicitor,  unless  sooner  removed 
by  him. 

(Feb.  28, 1887,  p.  161,  5  4.)  Deputy  solicitor  appointed  by  circuit  solicitor 
not  entitled  to  represent  state  in  county  court;  the  solicitor  pro  tern,  appointed 
by  judge  must  prosecute. — Douglass  v.  Powell,  130  Ala.  580  (30  So.  498). 

7803/  (5538)  Fees  and  commissions  of  deputy  solicitor; 
limit;  residue  goes  to  county. — The  deputy  solicitor  may  col- 
lect and  retain  for  his  services  the  fees  and  commissions 
earned  by  him  in  the  county  court  during  the  year,  not  to 
exceed  five  hundred  dollars  per  annum;  the  residue  of  such 
fees  and  commissions  must  be  paid  into  the  county  treasury 
to  the  credit  of  the  fine  and  forfeiture  fund. 

(Feb.  28, 1887,   p.  161,  §  4.) 

7804.  (5539)  Deputy  solicitor  must  report  to  county  treas- 
urer; penalty  for  failure;  duty  of  treasurer. — At  the  end  of 
each  year  of  his  service  the  deputy  solicitor  must  make  to 
the  county  treasurer  an  itemized  statement,  under  oath,  show- 
ing the  fees  and  commissions  collected  by  him  during  the 
preceding  year;  and  if  he  fail  to  do  so,  the  county  treasurer 
must  report  the  fact  of  such  failure  to  the  county  court,  where- 
upon a  conditional  judgment  must  be  rendered  against  him 
for  one  hundred  dollars  in  favor  of  the  state,  to  be  made 
absolute  after  notice  to  such  deputy  solicitor,  unless  a  good 
excuse  is  rendered. 


CROSS   REFERENCES. 


SOLICITOR    (Civil    Code) 5931,    5932,  3004 

"  (Criminal   Code)    7778-7804 

SOLICITOR    PRO    TBM  (Criminal  Code) 7787-7789 

SOVEREIGNTY    OF    STATE    (Political  Code) 2056-2059 

SPEAKER  OF  HOUSE  OF  REPRESENTATIVES  (Political  Code) .  .900  et  seq. 

SPECIAL  VENTRES  (Criminal  Code) 7257-7269 

SPIRITUOUS  LIQUORS  (Political  Code) 492-511,  2361 

SPRINGS;   POISONING  (Criminal  Code) 7575  et  seq. 

STABLE    KEEPERS   (Civil  Code) 4806,  4807 

STALLIONS  (Civil  Code) 3955,  3956,  4810-4813 

STARE  DECISIS   (Civil  Code) 5965 


STATE— STATUTES.  988 

When  Penal  Laws  Take  Effect. 

STATE  (Political  Code) 83-85,  2413-2428 

STATE  (Escheats  to)   (Civil  Code) 391&-3926 

STATE;  ACTION  BY  (Civil  Code) 2440-2450 

STATE;  SOVEREIGNTY  AND  JURISDICTION  OF  (Political  Code)  .2056-2059 

STATE  AUDITOR  (Political  Code) 597-  615 

STATE  TREASURER  (Political  Code) 616-633,  1780 

STATE  TROOPS  (Political  Code) 929-  998 

STATIONERY   (Political  Code) 2359,  153,    213 

(Civil  Code)   3318,  5879,  3079,  3080 

STATISTICAL  REGISTER  (Political  Code) 802 

STATUTE  OF  FRAUDS  (Civil  Code) 4287-4299 

STATUTE  OF  LIMITATIONS  (Civil  Code) 4830-4841 

(Criminal   Code)    7344-7351 

STATUTE  OF  USES  (Civil  Code) 3408 


CHAPTER  292. 

STATUTES.     7805,  7806. 

ARTICLE  1.    When  Penal  Laws  Take  Effect.    7805. 
ARTICLE  2.    Effect  of  Repeal  ob  Change  of  Law.    7806. 


AKTICLE    1. 
When  Penal  Laws  Take  Effect.    7805. 

7805.   (5540)  (3705)  (4448)  (3544,  3955)   When  penal  acts  ^a) 
take  effect. — No  penal  act  shall  take  effect  until  sixty  days 
after  the  approval  thereof,  unless  otherwise  specially  pro- 
vided in  the  act. 

(Nov.  30,  1866.  p.  40.)  Statute  as  to  keeping  gaming  table;  indictment 
must  show  that  it  was  after  law  became  operative. — Bibb  v.  State,  83  Ala.  84 
(3  So.  711).  Statute  requiring  inspection  of  fertilizers  before  they  are  offered 
for  sale. — Armstrong  v.  Bufford,  51  Ala.  410.  See  Henback's  case,  53  Ala. 
523;  Taylor's  case,  31  Ala.  383.  Common-law  rule.— Click  's  case,  2  Ala.  26. 
8tatute  fixing  time  of  its  effect  repeals  above  section  as  to  such  statute. — 
Henback's  case,  supra;  Olmstead  y.  Crook,  89  Ala.  228  (7  So.  776).  What  is 
a  penal  statute. — Ex  parte  Diggs,  52  Ala.  381.  Penal  statutes  strictly  con- 
strued, but  not  to  defeat  intention  of  legislature. — Beese's  case,  73  Ala.  18; 
Walton 's  case,  62  Ala.  197.  Legislature  presumed  to  use  words  in  their  proper 
signification. — Thurman's  case,  18  Ala.  276.  Courts  look  less  at  words  than 
at  substance. — Thompson's  case,  20  Ala.  54.  Literal  interpretation  defeating 
purpose  of  statute,  not  adopted. — lb.  In  construing  repugnant  statutes  in 
Code,  original  statute  consulted  to  ascertain  legislative  intent.— Steele 's  case, 
61  Ala.  213.  Enrolled  bills  control  errors.— Marshall's  case,  14  Ala.* 411; 
Washington's  case,  68  Ala.  85.  Language,  and  not  punctuation  or  technical 
grammatical  construction,  must  control. — Danzey's  case,  68  Ala.  296.  Where 
words  and  terms  have  changed  in  meaning  since  the  enactment. — Sike's  case, 
67  Ala.  80.  When  part  only  of  statute  unconstitutional;  and  when  all  fails 
because  of  defective  part. — Vine's  case,  67  Ala.  76;   Powell's  case,  69  Ala. 
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Effect  of  Repeal  or  Change  of  Law. 
10;  Walker's  case,  49  Ala.  329;  Ex  parte  Pollard,  40  Ala.  77.  Bales  for  inter- 
preting statutes. — See  Huffman's  ease,  29  Ala.  40;  O 'Byrnes 's  case,  51  Ala. 
25;  Wetmore's  case,  55  Ala.  198;  Reese's  case,  73  Ala.  18.  Act  to  regulate  the 
doing  of  business  by  foreign  corporations  in  this  state,  and  prescribing  penal- 
ties for  failure  to  comply  with  its  provisions,  is  a  penal  act. — Boss  v.  N.  B. 
Mortg.  Security  Co.,  101  Ala.  362  (13  So.  564). 


ARTICLE  2. 
Effect  of  Repeal  or  Change  of  Law.    7806. 

<r.o.o.)  7806.  (5541)  (3706)  (4449)  (4151)  Repeal  or  change  of 
law;  what  does  not  affect  election  of  new  penalty.— No  repeal, 
revision,  amendment,  or  alteration  of  any  law  shall  in  any 
manner  affect  any  prosecution  for  an  offense  committed  under 
the  law  so  repealed,  revised,  amended,  or  altered,  unless  the 
repealing,  revising,  amending,  or  altering  law  shall  otherwise 
expressly  provide;  but  every  such  prosecution,  whether  begun 
before  or  after  the  enactment  of  such  repealing,  revising, 
amending,  or  altering  law,  is  governed  by  the  law  under  which 
the  offense  was  committed;  but  in  cases  where  the  penalty 
for  the  offense  may  have  been  altered,  the  defendant  may 
elect  to  take  the  new  penalty,  but  such  election  must  be  made 
before  the  case  is  submitted  to  the  jury;  nor  shall  the  prose- 
cution for  the  recovery  of  any  penalty,  or  the  enforcement 
of  any  forfeiture,  be  in  any  manner  affected  by  the  repeal  or 
amendment  of  a  statute,  but  such  prosecution  shall  be  carried 
on  to  final  judgment  in  all  respects  as  if  such  statute  had  not 
been  repealed  or  amended. 

(Mar.  17, 1875,  p.  235;  Dec.  7, 1866,  p.  137.)  Amendatory  statutes,  their 
construction  and  effect  under  the  constitution,  and  with  reference  to  the 
original  statute. — Bradley's  case,  69  Ala.  318.  Repeal  and  amendment  by 
implication. — Washington's  case,  72  Ala.  272;  Jackson's  case,  76  Ala.  26; 
Lyman's  case,  45  Ala.  78.  When  statute  merely  changing  mode  of  punishment 
will  not  repeal,  by  implication,  the  former  statute  in  its  operation  on  offenses 
committed  prior  to  the  new  statute. — Miles 's  case,  40  Ala.  39;  Moore's  case, 
lb.  49;  Miller's  case,  lb.  54;  Stephen's  case,  lb.  67;  Wade's  case.  lb.  74;  Ma- 
gruder  's  case,  lb.  347.  Statute  is  repealed  by  a  subsequent  repugnant  statute; 
also  by  a  subsequent  statute  clearly  intended  to  create  the  only  rule  that 
should  govern. — George's  case,  39  Ala.  675.  Without  the  above  enactment, 
the  repeal  of  a  statute  exonerated  from  subsequent  prosecution. — Freeman's 
case,  6  Port.  372;  Allaire's  case,  14  Ala.  435;  Jordan's  case,  15  Ala.  746; 
Griffin's  case,  39  Ala.  541;  George's  case,  lb.  677;  Burt's  case,  lb.  618.  Does  not 
apply  to  changes  which  only  affect  procedure.— South 's  case,  86  Ala.  617  (6 
So.  52).  Prosecution  under  repealed  statute. — Bibb's  case,  83  Ala.  84  (3  So. 
711).  Does  not  apply  to  ordinances  of  municipal  corporations. — Barton  v. 
Gadsden,  79  Ala.  495.  Effect  of  statute  making  sale  of  stock  of  lees  value 
than  -  $25  petit  larceny.  Defendant  no  right  to  elect  to  take  new  penalty 
when  offense  was  committed  under  former  statute  when  it  was  grand  larceny.— 
Huckabee  v.  State,  123  Ala.  20  (26  So.  523).  It  is  only  when  the  penalty  has 
been  changed  that  the  defendant  can  elect  to  take  new  penalty. — Huckabee  v. 
State,  123  Ala.  20  (26  So.  523). 
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CROSS   REFERENCES. 


STATUTES  (Political  Code) 586-591,  1660-1662 

(Criminal  Code)    7805,  7806 

STATUTORY  BIGHT  OF  REDEMPTION  (Civil  Code) 5746-5759 

8TEAUNG  (Larceny)   (Criminal  Code) 7324-7337 


CHAPTER  293. 

STEAMBOATS,  VESSELS,  ETC.     7807-7812. 


Section. 

7807.  Endangering  life  by  bursting 

boiler  of  steamboat. 

7808.  Endangering   life    by    steam- 

boat racing. 

7809.  Endangering  life  by  overload  - 


Section. 

7810.  Loss    of    life    or    injury    on 

steamboat  from   negligence, 
etc. 

7811.  Piloting  without  license. 

7812.  Person     other     than     deputy 
harbor     master    performing 


ing  vessel.  1  such  duties;  penalty  for. 

7807.  (5379)  (4113)  (4231)  (3674)  (132)  Endangering  life 
by  bursting  boiler  of  steamboat. — If  the  captain  of  any  steam- 
boat used  for  the  conveyance  of  passengers  or  freight,  or  any 
other  officer  or  person  having  charge  thereof,  or  the  engineer 
having  charge  of  the  machinery,  or  any  part  of  the  apparatus 
for  the  generation  of  steam,  from  gross  negligence,  or  from 
ignorance,  creates,  or  allows  to  be  created,  such  an  undue 
quantity  of  steam  as  to  burst  the  boiler,  or  other  apparatus 
in  which  such  steam  is  generated,  or  any  apparatus  or 
machinery  therewith  connected,  and  human  life  is  thereby 
endangered,  such  captain,  engineer,  or  other  officer  or  person 
must,  on  conviction,  be  imprisoned  in  the  penitentiary  for  not 
less  than  two  years.    (Form  52  [42].) 

Toulmin's  Digest,  pp.  72-75.     (Clay's  Digest,  p.  415, 1  23.) 

7808.  (5380)  (4114)  (4232)  (3675)  (133)  Endangering  life 
by  steamboat  racing. — Whenever  any  steamboat,  while  racing 
with  another  boat,  or  attempting  to  excel  her  in  speed,  bursts 
its  boiler,  or  any  apparatus  or  machinery  therewith  con- 
nected, and  the  life  of  any  person  is  thereby  endangered,  the 
captain  and  engineer  of  such  boat  must  each,  on  conviction, 
be  imprisoned  in  the  penitentiary  for  not  less  than  two  years. 

7809.  (5381)  (4115)  (4233)  (3676)  (134)  Endangering  life 
by  overloading  vessel. — Any  person  navigating  any  boat  or 
vessel  for  gain,  who  willfully  receives  on  board  thereof  so 
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many  passengers,  or  such  a  quantity  of  freight,  that  by  means 
thereof  such  boat  or  vessel  sinks,  or  overturns,  and  the  life 
of  any  human  being  is  thereby  endangered,  must,  on  convic- 
tion, be  fined  not  less  than  one  hundred  nor  more  than  one 
thousand  dollars,  and  may  also  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county  for  not  more 
than  six  months.    (Form  53  [43].) 

(Clay's  Digest,  p.  415,  §  21.) 

7810.  (5382)  (4116)  (4316)  (3673)  (131)  Loss  of  life  or 
injury  on  steamboat  from  negligence,  etc. — Whenever  any 
loss  of  human  life,  or  any  injury  to  any  human  being  occurs 
on  board  of  any  steamboat  navigating  any  of  the  waters  of 
this  state,  from  negligence  or  want  of  skill  on  the  part  of  the 
captain,  engineer,  or  other  officer  or  person  engaged  in  the 
management  of  such  boat,  or  any  part  of  the  machinery 
thereof,  the  officer  or  person  from  whose  negligence  or  want 
of  skill  such  loss  of  life  or  injury  occurred,  must,  on  convic- 
tion, be  imprisoned  in  the  penitentiary  for  not  less  than  two 
nor  more  than  ten  years. 

(Clay's  Digest,  p.  415,  §  22.) 

7811.  (5383)  (4117)  (4260)  (1158)  (928)  Piloting  without 
liceiLse. — Any  person  who  acts  as  pilot  in  the  bay  or  harbor 
of  Mobile  without  a  license  from  the  commissioners  of  pilot- 
age, or  after  he  knows  that  they  have  revoked  his  license, 
must,  on  conviction,  be  fined  not  less  than  one  hundred  dollars. 

(Toulmin's  Digest,  pp.  72-75;  Dec.  12,  1882,  p.  16,  §  4.) 

Mar.  4,  7812.  Person  other  than  deputy  harbor  master  performing 
}52!^  such  duties;  penalty  for. — Any  person  who  shall  perform  the 
duties  of  a  deputy  harbor  master  without  being  qualified  as 
provided  by  law  to  perform  such  duties,  shall  be  guilty  of 
a  misdemeanor;  and  the  captains  of  vessels  may  shift  or  moor 
any  vessel  of  which  they  are  in  actual  command. 


CROSS    REFERENCES. 


STEAMBOATS  (Civil  Code) 4790,  5478,  5479,  4901-4957 

(Criminal   Code)    7807-7812 

STOCK,   ANIMALS  (Civil  Code) 2832  et  seq.,  4240  et  wq. 

STOCKHOLDERS  AND  STOCKS  (Civil  Code) 3467-3480,  4311,  5664 

STOCK,  KILLING  BY  RAILROADS  (Civil  Code) 5508-5513 

STOCK,  KILLING,  TRESPASSING  (Civil  Code)    4240-4250 


STOCK  LAW  DISTRICTS— SUNDAY.  987 

CHAPTER  294. 

STOCK  LAW  DISTRICTS.     7813. 

7813.  Penalty  for  allowing  stock  to  run  at  large. — The^pL»> 
owner  or  any  person  having  the  control  of  any  live  stock  iJJ^H. 
prohibited  from  running  at  large,  who  shall  knowingly  permit 
such  stock  to  go  upon  the  lands  of  another  within  a  stock  law 
district,  without  the  consent  of  the  owner  of  such  lands,  shall 
be  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be 
fined  not  less  than  five  nor  more  than  fifty  dollars,  and  the  fine 
must  be  paid  in  the  lawful  money  of  the  United  States. 


CROSS   REFERENCES. 


STOCK  LAW  DISTRICTS  (Civil  Code) 5881-5898 

• «  (Criminal  Code)    7813 

STOCK  LAW  DISTRICTS;  MUNICIPALITIES  (Political  Code) 1285 

STOCK  QUARANTINE  (Political  Code) 757-  770 

STORAGE  BY  WAREHOUSEMAN  (Civil  Code) 6123-6142 

STOVE  COMPANY  (Political  Code) 2361 

STBAYS   (Civil  Code)    3927-3954 

STREAMS  OF  WATER  (Civil  Code) 6143-6150 

• «  (Criminal   Code)    7863-7871 

STREET  CROSSINGS,  GRADES,  ETC.  (Political  Code) 1272 

STREET  IMPROVEMENTS  (Political  Code) 1359-1420,  1260-1295 

STREET   RAILROAD;    MUNICIPAL    REGULATION    (Political    Code) 

1267-1269 

STREET  RAILWAY  COMPANIES  (Civil  Code) 3501,  3481  et  seq. 

STREETS  AND  BRIDGES;  OFFENSES  CONCERNING  (Criminal  Code) 

7727-7745 

STUMP  AGE  LIEN   (Civil  Code) 4814-4817 

SUBPOENAS  (Civil  Code) 3151,  3152,  4020  et  seq. 

SUBPOENAS  DUCES  TECUM  (Civil  Code)    4060,  4061- 

SUBPOENAS  FOR  WITNESSES  (Civil  Code) 4020-4029 

SUBROGATION  (Civil  Code) 5384,  et  seq.,  4091 

SUBSCRIBING  WITNESS  (Civil  Code) 3355,  3357,  4006,  6172 

SUBSCRIPTION  (Political  Code) 1 

SUBSTITUTION  OF  RECORDS   (Civil  Code) 5738-5745 

SUBTENANT    (Civil    Code) 4734-4753 

SUCCESSORS  IN  OFFICE   (Political  Code) 1549-1555 

SUFFERANCE  (Civil  Code) '. . .  4753 

SUFFRAGE  (Political  Code) 290,     293 

SUIT    (Civil    Code) 2440-2506 

« •     (Criminal  Code)   6936-6938 

SUMMARY  JUDGMENTS  (Civil  Code) 5899-5947 

SUMMER  SCHOOL  (Political  Code) 1894-1898 

SUMMONS  (Civil  Code) 3097  et  seq.,  5296  et  seq. 

SUNDAY  (Civil  Code)    3346,  5144,  2938 
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CHAPTER  295. 


SUNDAY    VIOLATIONS.     7814-7819. 


Section.    ' 

7814.  Certain    acts    prohibited    on 

Sunday;   punishment. 

7815.  Sale  of  liquor  on  Sunday  pro- 

hibited. 

7816.  Becord    certified    to    probate 

judge  after  conviction. 


Section. 

7817.  Probate  judge  not  to  license 

after  notice  of  conviction. 

7818.  Baseball  and  other  games  not 

played  on  Sunday. 

7819.  folding  public    markets  and 

trading  therein  on  Sunday. 


7814.  (5542)  (4045)  (4443)  (3614)  (73)  Certain  acts  pro- 
hibited  on  Sunday;  punishment. — Any  person  who  compels 
his  child,  apprentice,  or  servant  to  perform  any  labor  on  Sun- 
day, except  the  customary  domestic  duties  of  daily  necessity 
or  comfort,  or  works  of  charity ;  or  who  engages  in  shooting, 
hunting,  gaming,  card  playing,  domino  playing,  or  racing  on 
that  day;  or  who,  being  a  merchant  or  shopkeeper,  druggist 
excepted,  keeps  open  store  on  that  day,  must,  for  the  first 
offense,  be  fined  not  less  than  ten  nor  more  than  twenty  dol- 
lars, and  for  the  second  or  any  subsequent  offense,  must  be 
fined  not  less  than  twenty  nor  more  than  one  hundred  dollars, 
and  may  also  be  imprisoned  in  the  county  jail,  or  sentenced 
to  hard  labor  for  the  county  for  not  more  than  three  months; 
but  the  provisions  of  this  section  do  not  apply  to  the  running 
of  railroads,  stages,  or  steamboats,  or  other  vessels  navigating 
the  waters  of  this  state,  or  any  manufacturing  establishment 
which  requires  to  be  kept  in  constant  operation.  (Form 
107  [86].) 

Origin  of  statute,  Mar.  12,  1803. — Toulmin's  Digest,  pp.  216,  217.  (Aikin's 
Digest,  pp.  439-441,  §  §  1-6;  Clay's  Digest,  pp.  592-694,  §  1.)  Our  statute  only 
forbids  certain  acts  mentioned,  to  be  performed  on  that  day,  it  cannot  be 
said  that  those  not  mentioned  are  included,  hence  service  of  process  on  Sunday 
is  not  illegal,  it  is  simply  irregular. — Comer  v.  Jackson,  50  Ala.  384.  Indictment 
that  defendant  kept  open  store  on  Sunday  against  the  peace  and  dignity  of 
the  state,  is  sufficient.— Jebeles  v.  State,  131  Ala.  41  (31  So.  377).  Keeping  open 
store  implies  something  more  than  opening  the  door  or  keeping  it  open,  it 
iDvolves  a  keeping  open  of  the  store  as  such;  the  opening  of  the  business,  the 
exposition  of  wares  for  sale,  etc. — Jebeles  v.  State,  131  Ala.  41  (31  So.  377). 
A  merchant  making  a  single  sale  on  Sunday  may  or  may  not  violate  the  statute 
for  keeping  open  store,  but  a  sale  on  Sunday  with  closed  doors  would  be  as 
invalid  as  one  made  with  open  doors. — Wadsworth  v.  Dun  nam,  117  Ala.  661  (23 
So.  699)1  All  unnecessary  shooting  prohibited;  such  as  to  shoot  at  a  dog  in 
wantonness  and  mischief. — Smith's  case,  50  Ala.  159.  Constituents  and  proof 
of  the  offense  of  keeping  open  store. — Dixon's  case,  76  Ala.  89.  Evidence  ex- 
plaining a  sale. — lb.  Store  or  shop  must  be  kept  open  for  purpose  of  traffic- 
Snider  's  case,  59  Ala.  64.  Word  "shop"  not  equivalent  to  word  "store."— 
Sparrenberger 's  case,  53  Ala.  481.  Different  sales  are  merely  evidences  of 
intent;  do  not  require  election  by  state. — Snider 's  case,  59  Ala.  64.  Purpose 
for  which  store  kept  open,  question  for  jury. — lb.  If  a  party  bet  at  cards  at 
a  public  place  on  Sunday  he  may  be  prosecuted  for  three  offenses,  but  a  eoi* 
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vietion  under  one  is  a  bar  to  the  others. — McVay's  case,  100  Ala.  110  (14  So. 
862);  O'Brien's  case,  91  Ala.  29  (8  So.  560). 

7815.  Sale  of  liquor  on  Sunday  prohibited — Any  person  Peb.  as, 
who  shall  on  Sunday  keep  open  a  barroom,  or  other  place  for  1908»  p- 
the  sale  of  spirituous,  vinous,  or  malt  liquor;  or  any  dealer  ^,^'y 
in  spirituous,  vinous,  or  malt  liquors  who  shall,  on  Sunday, 

sell  or  otherwise  dispose  of  such  liquors,  or  any  of  them,  must, 
upon  conviction,  be  fined  not  less  than  twenty  nor  more  than 
one  hundred  dollars;  and  may  also  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county  for  not  more 
than  three  months.  And  any  person  who  is  convicted  under 
this  statute,  or  before  any  mayor,  recorder,  or  judge  of  a 
police  court,  or  any  judge  of  a  municipality,  shall  forfeit  his 
license  and  be  debarred  from  conducting  for  himself  or 
another  the  business  of  a  dealer  in  spirituous,  vinous,  or  malt 
liquor  for  the  period  of  two  years  after  such  conviction. 

7816.  Record  certified  to  probate  judge  after  conviction. —  ib.,*2. 
The  clerk  of  the  trial  court,  or  any  mayor,  or  judge  of  a  (rao-) 
police  court,  or  any  judge  of  a  municipality,  immediately 
after  conviction,  shall  certify  to  the  judge  of  probate  of  the 
county  in  which  such  conviction  was  had  the  names  of  those 
convicted  under  the  preceding  section,  together  with  the  dates 

of  conviction,  and  the  judge  of  probate  must  keep  an  accurate 
record  thereof  in  a  well  bound  book,  kept  for  that  purpose, 
and  must  not  issue  a  license  to  such  persons  within  two  years 
of  the  date  of  such  conviction. 

7817.  Probate  judge  not  to  license  after  notice  of  convic-  ib.,$s. 
tion.-r-Any  judge  of  probate  who  issues  a  license  after  having 
received  notice  of  conviction  as  provided  in  the  preceding 
section  shall  be  guilty  of  a  misdemeanor. 

7818.  Baseball  and  other  games  not  played  on  Sunday. —  septa, 
Any  person  or  persons  who  play  or  engage  in  the  playing  of  JJJ^i 
any  baseball,  or  football,  tennis,  or  golf  on  Sunday,  in  any  »n<J2. 
public  place  or  places  where  people  resort  for  such  purpose, 

shall  be  guilty  of  a  misdemeanor  and  shall  be  fined  not  less 
than  twenty-five  dollars  nor  more  than  fifty  dollars. 

7819.  (5543)  (4046)  (4444)  (3615)  Holding  public  markets 
and  trading  therein  on  Sunday. — Any  person  who  opens,  or 
causes  to  be  opened,  for  the  purpose  of  selling  or  trading,  any 
public  market  house  or  place  on  Sunday,  or  opens,  or  causes 
to  be  opened,  any  stall  or  shop  therein,  or  connected  there- 
with, or  brings  anything  for  sale  or  barter  to  such  market 
or  place,  or  offers  the  same  for  sale  therein  on  that  day,  or 
buys  or  sells  therein  on  that  day  (including  live  stock  or 
cattle),  must,  on  conviction,  be  punished  as  prescribed  in  the 
fifth  preceding  section.     Any  place  where  people  assemble 
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for  the  purchase  and  sale  of  goods,  wares,  and  merchandise, 
provisions,  cattle,  or  other  articles,  is  a  market  house  or  place, 
within  the  meaning  of  this  section. 

(Aikin'e  Digest,  p.  439,  §  1;  Feb.  19,  1867,  p.  594.) 


CROSS   REFERENCES. 


SUNDAY  VIOLATIONS  (Criminal  Code) 7814-7819 

8UN8ET  AND  SUNRISE  (Criminal  Code) 6878 

SUPERINTENDENT  OF  EDUCATION  (Political  Code) .  1681-1688,  1702-1711 

SUPERSEDEAS  (Civil  Code) 2872-2880,  5374-5381 

SUPPLY  OAE  (Political  Code) 2361 

SUPREME  COURT   (Civil  Code) 5948-6015 

SURETIES  (Political  Code) 1540  et  aeq. 

(Criminal  Code)    6846 

SURETY  AND  PRINCIPAL  (Civil  Code) 5384-5409 

SURETY  COMPANIES  (Political  Code) 1507  et  seq. 

"  (Criminal  Code)    ^ 7006 

SURGEON-GENERAL  (Political  Code) 920  et  seq. 

SURGEONS  (Political  Code) 994  et  seq. 

SURGERY   (Criminal  Code) 7564 

SURVEYORS  AND  SURVEYS  (Civil  Code) 6016-6034 

SURVEYORS   OP   COUNTY    (Civil   Code) 6016-6027 

SURVEYS,  PLATS,  AND  MAPS  OP  TOWNS  (Civil  Code) 6028-6034 

SURVIVAL  OP  ACTIONS  (Civil  Code) 2495-2501 

SWAMP  AND  OVERFLOWED  LANDS  (Political  Code) 879-  882 

TALLADEGA  SCHOOLS  FOR  DEAF  MUTES  AND  BUND    (Political 

Code)    1933-1953 

TARIFF   ASSOCIATIONS    (Civil    Code) 4594-4596 

TAX  ASSESSMENTS  (Political  Code)   2102-214* 

TAX  ASSESSOR  (Political  Code)    2094-2101 

TAXATION  IN  MUNICIPALITIES   (Political  Code) 1311-1337 

TAXATION  GENERALLY,  LAWS  REGULATING  (Political  Code). 2060-2412 

TAXATION;  OFFENSES  CONCERNING  (Criminal  Code) 7712-7720 

TAX  COLLECTOR  (Political  Code) 2160-2168 

TAX  COMMISSION   (Political  Code) 2210-22*7 

TAXES    (Criminal   Code)     7486,  7442,  7443 

TAXES;   LICENSE,  PRIVILEGE,  AND  FRANCHISE    (Political  Code) 

2361-2412 

TAX  SALES  (Political  Code) 2268-2331 

TEACHERS    (Political   Code) 1719  et  seq. 

TEACHERS'  INSTITUTES   (Political  Code) 1751-1754 

TELEGRAPH     AND     TELEPHONES;     MUNICIPAL     REGULATION 

(Political  Code)    1268 
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CHAPTER  296. 

TELEGRAPH  AND  TELEPHONES,  OFFENSES  CONCERNING.     7820. 

7820.  (5623)  (3887)  (4424)  (3741)  (194)  Injuring  tele-  ifJM.} 
graph,  telephone,  or  power  plant  lines,  posts,  etc. — Any  per- 
son who  willfully,  wantonly,  or  knowingly  cuts  poles,  or 
pushes  down,  short  circuits,  destroys,  or  injures  any  telegraph 
or  telephone  line  or  electric  transmission  line  of  any  power 
plant,  or  any  post,  pole,  tower,  crossarm,  insulator,  wire,  stay, 
or  prop  thereof,  or  who  shall  willfully,  wantonly,  or  know- 
ingly place  and  leave  any  wire,  rope,  pole,  rail,  plank,  tree, 
brush,  limb,  or  other  thing  on,  across,  or  against  the  wire 
of  such  telegraph  or  telephone  line  or  electric  transmission 
line,  or  who  shall  willfully,  wantonly,  or  knowingly  interfere 
with  the  transmission  of  electric  currents  over  such  lines,  or 
interfere  with  or  injure  directly  or  indirectly  any  apparatus, 
instrument,  or  machinery  connected  therewith,  must,  on  con- 
viction, be  fined  not  less  than  twenty-five  nor  more  than  five 
hundred  dollars,  and  may  also  be  imprisoned  in  the  county 
jail  or  sentenced  to  hard  labor  for  the  county  for  not  more 
than  six  months. 


CROSS  REFERENCES. 


TELEGRAPH    AND      TELEPHONES;       OFFEN8ES      CONCERNING 

(Criminal  Code)    7820 

TELEGRAPH  COMPANIES    (Political   Code) 2135-2145 

(Civil   Code)    5815,  5816 

TELEPHONES;  OFFENSES  CONCERNING  (Criminal  Code) 7820 

TEMPORARY  USE  OF  ANOTHER'S  PROPERTY  (Criminal  Code) ....   7330 

TENANT    (Civil    Code) 4731-4753 

TENANT  FOR  LIFE  (Civil  Code) 3420,  3405,  3426 


CHAPTER  297. 

TENANTS  IN  COMMON,  FRAUDS  AS  TO.     7821. 

7821.  (4760)  (3837)  (4355)  Disposing  of  property  of 
tenants  in  common,  or  in  which  another  has  an  interest. — 
Any  tenant  in  common,  or  any  person  in  any  other  way  inter- 
ested in  any  personal  property  or  outstanding  crop  in  which 
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any  other  person  has  an  interest,  who,  with  intent  to  defraud 
his  cotenant,  or  such  other  person,  sells,  gives  away,  or  other- 
wise disposes  of,  or  conceals,  or  removes  snch  personal  prop- 
erty or  outstanding  crop,  or  any  part  thereof;  or  any  person 
who,  with  such  intent,  aids  or  assists  in  removing  or  conceal- 
ing the  same,  must,  on  conviction,  be  punished  as  if  he  had 
stolen  personal  property  of  the  value  of  the  interest  of  such 
cotenant  or  other  person  having  an  interest  therein. 

(Feb.  23,  1883,  p.  187;  Feb.  3,  1876,  p.  289;  amended  Jan.  26,  1877,  p.  138.) 
Liability  of  tenants  in  common  as  to  larceny  of  common  property.— Bonham 
y.  State,  65  Ala.  456.  Where  land  is  cultivated  under  contract  that  crop  skill 
be  equally  divided  between  owner  of  land  and  laborer,  and  the  crop  is  divided, 
laborer's  part  put  in  crib  and  he  then  sells  it  to  landlord  in  payment  of 
advances,  it  vests  title  in  landlord,  and  a  subsequent  removal  by  laborer  is 
not  violative  of  this  statute,  but  is  larceny. — Smith 's  case,  84  Ala.  438  (4  So. 
683).  Conviction  cannot  be  had  when  lien  or  claim  is  merged  into  title  before 
removal. — lb.  An  outstanding  crop  is  realty,  and  not  protected  by  statute.— 
McCall's  case,  69  Ala.  227.  See,  also,  Holcombe's  case,  69  Ala.  218;  EUerson's 
case,  69  Ala.  1. 


CROSS  REFERENCES. 


TENANTS  IN  COMMON  (Civil  Code) .5203-5231 

(Criminal  Code)   7821 

TENDER  (Civil  Code) 3752,  3753,  5749  et  seq. 

TENNESSEE    (Political    Code) 83 

TENPINS  (Political  Code) 2361 

TEEMS  OF  CHANCERY  COURTS  (Civil  Code) 3043  et  seq. 

TEEMS  OF  CIRCUIT  OOX7ET8  (Civil  Code) 3231  et  seq. 

TESTAMENTS  (Wills)  (Civil  Code) 6152  et  seq. 

TESTIMONY  (Evidence)   (Civil  Code) 3958-4076 

TEXT-BOOK  COMMISSION  (Political  Code) 1805-1850 

THEATRE   (Political  Code) 2361 

THREATENING  LETTERS  (Criminal  Code) 6218 

THREATS  (Criminal  Code) 6302,  6218 

TICK  LAW  (Political  Code) 765 

TICKETS  OB  MILEAGE  BOOKS  (Civil  Code)   5593-5597 

TIMBER  (Civil  Code)    .' 4814-4821,  6035-6038 

"         (Criminal  Code)    7331-7333,  7863-7869 

TIME,  COMMUTATION  OF  (Political  Code)  8,  11,  1759 

TIME,  LIMITATIONS  OF  ACTIONS  (Civil  Code)   4832-4863 

TITLE,  ABSTRACT  OF  (Civil  Code)    3841 

TOLL  BRIDGES  (Civil  Code)    3023-3WO 

(Criminal  Code) 7822 

TOLL  ROAD  (Criminal  Code) 7730 

TOLLS  AND  FREIGHTS  (Criminal  Code) 7687  et  seq. 


TOLLS,  BRIDGES,  FERRIES  AND  TURNPIKES. 
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CHAPTER  298. 

TOLLS,  BRIDGES,  FERRIES  AND  TURNPIrfBS.     7822-782.". 


Section. 

7822.  Keeping  toll  bridge  or  ferry 

without  license. 

7823.  Illegal  toll  by  miller. 


Section. 

7824.  Illegal  toll  by  bridge  or  turn- 

pike companies. 

7825.  Excessive  tolls;  penalty. 


7822.  (5553)  (4149)  (1680)  (1383)  (1191)  Keeping  toll- 
bridge  or  ferry  without  license. — Any  person  who  keeps  any 
ferry,  tollbridge,  or  causeway  at  the  bisection  of  a  public 
road  and  a  navigable  stream  for  ferriage  or  toll  without 
license  must,  on  conviction,  be  fined  not  less  than  twenty  nor 
more  than  one  hundred  dollars,  or  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county  for  not  less 
than  thirty  days. 

(Nov.  29,  1880,  p.  40.)  Various  statutes  as  to  ferries  construed.— Tuscaloosa 
county  v.  Foster,  132  Ala.  392  (31  So.  587).  False  representations  as  to  sale 
of  ferry  franchise. — Tuscaloosa  Co.  v.  Foster,  132  Ala.  392  (31  So.  587).  Lia- 
bility of  keeper  of  ferries  for  damages  from  negligence  in  conduct  thereof. — 
Borden  v.  Bradshaw,  68  Ala.  362. 

7823.  (5554). (4150)  (4400)  (3746)  (199)  IUegal  toll  by 
miller. — Any  person  who,  being  the  owner  or  keeper  of  any 
public  mill,  or  the  agent  or  servant  of  such  owner  or  keeper, 
takes  or  receives  for  grinding  corn,  wheat,  or  any  other  kind 
of  grain,  either  as  toll,  or  by  sale  or  exchange,  more  than 
one-eighth  of  the  grain  ground  or  brought  to  the  mill  to  be 
ground,  must,  on  conviction,  be  fined  not  less  than  ten  nor 
more  than  one  hundred  dollars. 

7824.  (5555)  (4151)  (4401)  (3747)  (200)  Illegal  toll  by 
bridge  or  turnpike  companies. — Any  person  who,  being  or 
acting  as  an  officer,  agent,  servant,  or  employe  of  any  turn- 
pike company,  macadamized  road  company,  or  other  incor- 
porated road  or  bridge  company,  takes,  receives,  or  demands 
any  greater  charge  or  toll  for  travel  or  passage  over  such  road 
or  bridge  than  is  authorized  by  the  charter  of  such  company, 
or,  if  the  charter  does  not  specify  the  amount  of  toll  to  be 
charged  or  taken,  fixes,  prescribes,  takes,  receives,  or  demands 
any  unreasonable  charge  or  toll,  to  be  determined  by  the  jury, 
must,  on  conviction,  be  fined  not  more  than  one  hundred 
dollars. 

When  judgment  cannot  be  rendered  against  sureties. — Stephens  v.  Davis,  39 
80.  831. 

7825.  (5556)  (4152)  (1689)  (1392)  (1199)  Excessive  tolls; 
penalty. — Any  keeper  of  any  public  ferry,  tollbridge,  or  cause- 
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way  at  the  bisection  of  a  public  road  and  a  navigable  stream, 
who  demands  or  receives  from  any  person  a  higher  rate  of 
toll  than  is  prescribed  by  the  court  of  county  commissioners, 
is  guilty  of  a  misdemeanor.* 

•Amended  to  meet  decision  in  case  of  Tuscaloosa  County  v.  Foster,  132 
Ala.  392. 

Lewis's  case,  1  Ala.  414. 

CROSS   REFERENCES. 


TOLLS,  BRIDGES,  tfERRIES,  TURNPIKES  (Criminal  Code) 7822-7825 

TOMBSTONES   (Criminal  Code) 6753 

TOOLS  (Political  Code) 2061 

TORTS;  MISCELLANEOUS  ACTIONS  (Civil  Code) 2466-2471,  4491 

TOWNS    (Political    Code) 1046-1460 

TOWNSHIP  (Political  Code) 1689-1696 

TOWNSHIP  TRUSTEES  (Political  Code) 1697  et  seq. 

TRACT  BOOK  (Political  Code)    373 

TRADE  AND  COMMERCE  (Political  Code) 2423-2439 

TRADES  AND  PROFESSIONS;  TAXED  (Political  Code) 2361,  133S-1347 

TRADING  AT  NIGHT   (Criminal  Code) 6878 

TRAMPS;  VAGRANTS  (Criminal  Code) 7843-7850 

TRANSACTIONS  WITH  DECEDENT  (Civil  Code) 4007 

TRANSCRIPTS   (Civil  Code) 2848-2851,  3374,  3983,  3988 

TRANSPORTATION  (Railroads)  (Civil  Code) 5473-5631 


CHAPTER  299. 

TREASON.     7826. 

7826.  (5605)  (3724)  (4100)  (3547)  (7)  Punishment  of  trea- 
son.— Every  one  who  commits  the  crime  of  treason  against 
the  state  must,  on  conviction,  suffer  death,  or  imprisonment 
in  the  penitentiary  for  life,  at  the  discretion  of  the  jury  trying 
the  same. 

(Aikin's  Digest,  p.  102,8  4;  Clay's  Digest,  p.  411,  §  1.)  Treason  in  the 
contemplation  of  the  law  is  the  sum  of  all  crimes. — Brown  v.  State,  109  Ala. 
70  f20  So.  103).     (Dictum.) 

CROSS   REFERENCES. 


TREASON   (Criminal  Code) 7826 

TREASURER,  STATE  (Political  Code)    616-  633 

TREASURER;  COUNTY  (Political  Code) 208-  218 

TREASURER  OF  MUNICIPALITIES   (Political  Code) 1204-1207 

TREES  (Civil  Code) 4814-4817,  6035-6038 

TREES  AND  PLANTS  (Horticulture)  (Political  Code) 811-  826 
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CHAPTER  300. 

TRESPASS.     7827-7837. 


Section. 


7827.  Trespass  after  warning. 

7828.  Trespass  by  cutting  timber  on 

lands  of  another  with  in- 
tent, etc. 

7829.  Unlawfully  taking  possession 

of  or  going  back  into  pos- 
session of  real  estate  after 
dispossession  under  legal 
process. 

7830.  Trespass   upon    the    lands   of 

the  state. 

7831.  Trespass  on  school  lands;  dis- 

position of  fine. 

7832.  Trespass     on     state     capitol 

grounds. 


Section. 

7833.  Trespass  on  lands  by  cutting 

down  trees,  etc.;  severing 
and  taking  property  from 
freehold. 

7834.  Trespass     by     cutting     down 

shade  trees,  shrubs,  etc. 

7835.  Trespass  by  allowing  stock  to 

run  at  large  under  common 
fence. 

7836.  Same;  disposition  of  stock  in 

default  of  payment  of  pen- 
alty. 

7837.  Trespass  on  lands,  by  cutting 

or  boxing  pine  trees  for 
turpentine. 


7827.  (5606)  (3874)  (4419,4420)  (3556,3564)  (16,24)  Tres- 
pass after  warning. — Any  person  who,  without  legal  cause  or 
good  excuse,  enters  into  the  dwelling  house  or  on  the  premises 
of  another,  after  having  been  warned,  within  six  months  pre- 
ceding, not  to  do  so;  or  any  person  who,  having  entered  into 
the  dwelling  house  or  on  the  premises  of  another  without  hav- 
ing been  warned  within  six  months  not  to  do  so,  and  fails  or 
refuses,  without  legal  cause  or  good  excuse,  to  immediately 
leave  on  being  ordered  or  requested  to  do  so  by  the  person  in 
possession,  his  agent  or  representative,  must,  on  conviction,  be 
fined  not  more  than  one  hundred  dollars,  and  may  also  be  im- 
prisoned in  the  county  jail,  or  sentenced  to  hard  labor  for  the 
county,  for  not  more  than  three  months.     (Form  110.) 

Once  punishable  by  being  publicly  whipped. — Toulmin's  Digest,  p.  209,  § 
25.  (Dec.  3,  1896,  p.  34.)  The  Code  of  1896  embraced  two  separate  and  distinct 
offenses;  first,  where  the  defendant  enters  the  premises  after  being  warned 
not  to  do  bo;  and  the  second,  where  he  having  entered  and  being  warned,  re- 
fuses to  leave  without  legal  cause  or  good  excuse;  the  last  provision  is  new  to 
the  Code  of  1896.— -Brunson  v.  State,  140  Ala.  201  (37  So.  197).  The  statute 
is  intended  for  the  protection  of  possession  against  intruders  or  trespassers,  but 
cannot  De  made  to  serve  the  purpose  of  an  action  of  trespass,  nor  of  ejectment. 
—Brunson  v.  State,  140  Ala.  201  (37  So.  197).  '  The  effect  of  the  amended 
statute  discussed. — Brunson  v.  State,  140  Ala.  201  (37  So.  197).  Form  of 
indictment  examined  and  held  sufficient. — Holland  v.  State,  139  Ala.  120  (35 
So.  1009).  The  fact  that  defendant  was  a  tenant  does  not  authorize  him  to 
enter  other  premises  than  those  rented  after  warning  not  to  do  so,  nor 
does  the  fact  that  he  was  ordered  to  go  upon  them  by  a  third  party  justify 
his  trespass. — Holland  v.  State,  139  Ala.  120  (35  So.  1009).  Deeds  admissible 
in  evidence  to  show  extent  of  possession  where  boundary  lines  are  in  dispute. — 
Parham  v.  State,  125  Ala.  57  (27  So.  778).  Ordinarily  the  question  of  owner- 
ship cannot  be  inquired  into.  A  perfect  legal  title  might  not  justify  an  entry 
after  warning. — Withers  v.  State,  120  Ala.  394  (25  So.  568).  One  Joint  tenant 
60-ao-vol.  Ill 
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cannot  prosecute  his  co-tenant  for  trespass  after  warning  before  actual  ouster. 
— Withers  v.  State,  120  Ala.  394  (25  So.  568).  Possession  by  servant  is  pos 
session  of  master;  a  servant  who  occupies  a  house  has  no  such  exclusive  right 
to  the  possession  as  to  create  the  relation  of  landlord  and  tenant,  such  servant 
might  be  a  trespasser  upon  the  yard  surrounding  the  servant's  house. — Maddoi 
v.  State,  122  Ala.  110  (26  So.  305).  "Premises"  is  not  real  estate,  and  is 
not  limited  to  the  curtilage. — Wright  v.  State,  136  Ala.  139  (34  So.  233).  The 
fact  that  certain  persons  occupy  a  portion  of  land  under  agreement  to  leave 
when  the  owner  tells  them,  does  not  prevent  possession  being  laid  in  name 
of  real  owner. — Wright  v.  State,  136  Ala.  139  (34  So.  233).  The  fact  that 
defendant  has  a  superior  title  to  the  lands  trespassed  upon  may  be  no  defense.— 
Wright  v.  State,  136  Ala.  139  (34  So.  233).  If  after  entering  on  the  land,  the 
defendant  is  warned  to  leave  and  refuses  to  do  bo  without  legal  excuse  or  good 
cause,  he  would  be  guilty  under  the  statute  as  now  amended. — Wright  v. 
State,  136  Ala.  139  (34  So.  233).  The  return  of  the  warrant  issued  by  justice 
of  the  peace,  together  with  the  affidavit,  gives  county  court  jurisdiction;  affi 
davit,  warrant,  or  indictment  should  allege  ownership  of  the  premises  tres- 
passed upon. — Withers  v.  State,  117  Ala.  89  (23  So.  147).  If  the  defendant* 
are  out  of  possession,  the  fact  that  they  own  the  premises  no  excuse. — Withers 
v.  State,  117  Ala.  89  ^23  So.  147);  Burks  v.  State,  117  Ala.  148  (23  So.  530). 
The  fact  that  the  county  surveyor  had  located  the  boundary  line  and  that  the 
defendant  trespassed  in  removing  the  fence  onto  the  new  boundary  line  estab 
lished  by  the  surveyor,  held  no  defense. — Burks  v.  State,  117  Ala.  148  (23  So. 
530).  Judgment  by  confession  cannot  be  appealed  from. — Bridges  v.  State. 
124  Ala.  90  (27  So.  474).  Indictment  must  allege  that  trespass  was  within 
six  months  after  the  warning. — Musgrove  v.  State,  139  Ala.  137  (35  So.  884; 
Anderson  v.  State,  130  Ala.  126  (30  So.  375).  What  acts  covered  by  the 
statute. — McLeod  v.  McLeod,  73  Ala.  42.  Purpose  of  statute  and  constituents 
of  offense. — Watson's  case,  63  Ala.  19.  Premises  means  any  real  estate,  etc.; 
includes  pasture  more  than  mile  from  dwelling  house. — Sandy's  case,  60  Ala. 
18.  Prosecutor  must  have  actual  or  constructive  possession. — Bohannon  's  case. 
73  Ala.  47;  Watson's  case,  63  Ala.  19.  What  is  ' 'legal  cause"  or  "good  ex- 
cuse"; burden  of  proof  on  defense. — Owens 's  case,  74  Ala.  401.  Warning  not 
to  enter  may  be  verbal  or  written. — Watson's  case,  63  Ala.  19.  Sufficiency  of 
such  warning. — Owens 's  case,  74  Ala.  401;  Sherman's  case,  105  Ala.  115.  Copy 
of  warning,  if  in  writing,  sufficient  evidence  without  notice  to  produce  original. 
—Watson 's  case,  63  Ala.  19.  When  deeds  to  land  competent  evidence. — Bohan- 
non 's  case,  73  Ala.  47.  Legal  advice  no  defense. — Watson's  case,  63  Ala.  19. 
Prosecutor  a  competent  witness  (overruling,  on  this  point,  Northcot's  case. 
43  Ala.  330). — Daniel's  case,  60  Ala.  56;  Bohannon 'b  case,  73  Ala.  47.  Indict- 
ment need  not  particularly  describe  premises  or  alleged  venue. — Watson's  case, 
63  Ala.  19.  Sufficiency  of  description  of  premises  in  notice  of  warning,  aad 
indictment. — Owens 's  case,  74  Ala.  401.  Bight  to  protect  properly  against 
trespass;  human  life  cannot  be  taken. — Simpson's  case,  59  Ala.  1.  Actual 
possession  of  lands,  on  unknown  boundary  lines,  which  is  acquiesced  in,  will 
support  prosecution. — Sherman's  case,  105  Ala.  115  (17  So.  103);  Lawson 's case. 
100  Ala.  7  (14  So.  870).  That  defendant  had  legal  title  to  the  land  is  no 
defense,  if  party  warning  is  in  actual  possession. — Lawson's  case,  100  Ala. 
7  (14  So.  870).  "Legal  cause  or  good  excuse"  is  not  shown  by  proof  that 
defendant,  to  avoid  driving  wagon  over  land,  would  have  been  compelled  to 
cut  road  and  causeway  it. — Wilson's  case,  87  Ala.  117  (6  So.  394).  It  is  error 
to  admit  proof  of  more  than  one  entrance,  particularly  entrance  after  prdseco 
tion  commenced. — Ghappell's  case,  86  Ala.  54  (5  So.  419).  There  must  be  an 
entry  after  the  warning;  warning  party  while  on  the  land  and  he  not  returning 
is  insufficient. — Goldsmith's  case,  86  Ala.  55  (5  So.  480).  The  warning  must 
be  given  by  party  in  possession,  the  lessee  or  tenant,  and  not  the  landlord 
or  owner,  unless  in  actual  possession.-— Sewell  's  case,  82  Ala.  57  (2  So.  622): 
Matthews 's  case,  81  Ala.  66  (1  So.  43). 

7828.  (5607)  Trespass  by  cutting  timber  on  lands  of  another 
with  intent,  etc. — Any  person  who  knowingly  enters  upon  the 
land  of  another  and  cuts  down  any  wood  or  timber  growing 
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thereon,  with  intent  to  remove  and  appropriate  the  same  to  his 
own  use,  shall,  on  conviction,  be  fined  not  more  than  two 
hundred  dollars,  and  may  be  imprisoned  in  the  county  jail,  or 
sentenced  to  hard  labor  for  the  county,  for  not  more  than  six 
months;  and  the  fine  in  such  case  goes  to  the  injured  party. 

(Feb.  18,  1897,  p.  1256.) 

7829.  (5608)  Unlawfully  taking  possession  of  or  going  back  <r.c.o 
into  possession  of  real  estate  after  dispossession  under  legal 
process. — Any  person  having  no  title  or  bona  fide  claim  of 
title  thereto  or  right  of  possession,  who  enters  upon  any  land, 

and  on  demand  of  the  owner  or  person  entitled  to  the  posses- 
sion thereof,  refuses  to  surrender  such  possession,  or  any  per- 
son, or  his  privy,  who,  having  been  dispossessed  of  any  real 
estate  by  an  officer  under  legal  process  from  any  court  having 
jurisdiction  of  the  subject-matter,  goes  back*  into  the  posses- 
sion of  such  real  estate  by  force  or  otherwise,  or  who,  having 
regained  possession  of  such  real  estate,  holds  the  same  by  force 
or  threats,  without  having  been  restored  to  the  possession  of 
such  real  estate  by  an  order  of  a  court  of  competent  jurisdiction, 
shall,  on  conviction,  be  fined  not  less  than  two  hundred,  nor 
more  than  one  thousand  dollars,  and  imprisoned  in  the  county 
jail  for  not  less  than  six  months;  and  one-half  of  the  fine  shall 
go  to  the  person  for  whose  benefit  the  writ  of  possession  is 
issued. 

(Feb.  21,  1893,  p.  1046.)  Sufficiency  of  indictment  to  charge  offense.— Wil- 
son v.  State,  115  Ala.  129  (22  So.  567).  A  person  who  was  not  a  party  to  the 
suit  in  which  occupants  were  dispossessed  is  not  liable  under  the  statute. — Wil- 
son v.  State,  115  Ala.  129  (22  So.  567). 

7830.  (5609)  Trespass  upon  the  lands  of  the  state.— Any 
person  who  knowingly  and  willfully  enters  upon  the  lands  of 
the  state  and  cuts  any  timber,  or  cultivates  such  land,  or  other- 
wise appropriates  the  same  to  any  private  use  without  lawful 
authority,  must,  on  conviction,  be  fined  not  less  than  one  hun- 
dred dollars,  and  may  also  be  imprisoned  in  the  county  jail  for 
not  more  than  thirty  days;  and  this  section  must  be  given  in 
special  charge  to  the  grand  juries. 

.(Feb.  4,  1891,  p.  339.) 

7831.  (5610)  (3877)  (4416)  (594,  595)  (525,  526)  Trespass 
on  school  lands;  disposition  of  fine. — Every  trespasser  on 
school  lands  must,  on  conviction,  be  fined  not  less  than  three 
times  the  amount  of  the  injury  occasioned  by  such  trespass; 
and  the  fine  shall  be  added  to  the  principal  of  the  school  fund 
of  the  township. 

(Aikin's  Digest,  p.  436,  §  4;  Clay's  Digest,  p.  588,  §  1.) 
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(r.c.c.)  7832.  (5611)  (3880)  Trespass  on  state  capitol  grounds.- 
Any  person  who  turns  a  horse  or  other  animal  of  any  kind  to 
graze  upon  the  grounds  of  the  state  capitol,  or  any  courthouse 
yard,  must,  on  conviction,  be  fined  not  more  than  twenty 
dollars. 

(Jan.  17,  1879,  p.  201.) 

7833.  '(5612)  (3875)  (4417,  4420)  (3736,  3738)  (189,  191) 
Trespass  on  lands  by  cutting  down  trees,  etc.;  severing  and 
taking  property  from  freehold. — Any  person  who  willfully  and 
maliciously  commits  any  trespass  on  the  lands  of  another,  by 
cutting  down  or  destroying  any  wood  or  timber  growing 
thereon,  or  by  severing  from  the  freehold  any  produce  thereof, 
or  any  property  or  thing  thereto  attached;  or  any  person,  who 
severs  and  carries  away  from  the  freehold  any  property  or 
thing  thereto  attached  under  such  circumstances  as  would 
render  the  trespass  a  larceny,  if  the  thing  severed  and  carried 
away  were  personal  property,  must,  on  conviction,  be  fined  not 
more  than  two  hundred  dollars,  and  may  also  be  imprisoned 
in  the  county  jail,  or  sentenced  to  hard  labor  for  the  county 
for  not  more  than  six  months;  and  the  fine  goes  to  the  injured 
party. 

Once  punishable  by  being  publicly  whipped. — Toulmin's  Digest,  p.  209,$  25. 
(Clay's  Digest,  p.  418,  5  8;  Jan.  26,  1877,  p.  105.)  Liability  of  telephone  com- 
pany.—So.  Bell  Tel.  Co.  v.  Allen,  109  Ala.  224  (19  So.  1).  Ownership  of 
trees  in  public  streets,  qualified  and  limited.  When  injury  to  trees  in  streets 
by  telepnone  companies  not  a  trespass. — So  Bell  Tel.  Co.  v.  Allen,  109  Ala.  224 
(19  So.  1).  The  act  must  be  willful  and  malicious;  certain  facts  examined  and 
held  not  to  justify  inference  of  malice. — Pippen's  case,  77  Ala.  81.  See,  also. 
Johnson's  case,  61  Ala.  9;  McCord's  case,  79  Ala.  269;  Langston's  ease.  96 
Ala.  44  (11  So.  344). 

7834,  (5613)  (3876)  (4425)  (3742)  (195)  Trespass  by  cut 
ting  down  shade  trees,  shrubs,  etc. — Any  person  who  mali- 
ciously, or  for  the  purpose  of  injuring  an  individual,  or  the 
public,  cuts  down,  destroys,  or  injures  any  trees  or  shrubs, 
planted  or  preserved  for  shade  or  ornament  in  any  public  street 
or  square,  or  in  any  yard  or  grounds,  must,  on  conviction 
(unless  the  trees  or  shrubs  cut  down  or  injured  belong  to  him), 
be  fined  not  less  than  fifty  nor  more  than  two  hundred  dollars, 
and  may  also  be  imprisoned  in  the  county  jail,  or  sentenced  to 
hard  labor  for  the  county,  for  not  more  than  three  months. 

Amended.  7835.  (5614)  (3878)  (4414)  Trespass  by  allowing  stock  to 
JJJJ 18  run  at  large  under  common  fence. — Any  one  of  several  persons 
«mV  occupying  or  cultivating  lands  under  a  common  fence  who 
turns  stock  of  any  kind  into  such  inclosure,  or  knowingly 
suffers  such  stock  to  go  at  large  therein  without  the  consent  of 
all  the  persons  owning  or  cultivating  such  lands,  must,  on  con- 
viction, be  punished  by  a  fine  of  not  less  than  five  nor  more 
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than  fifty  dollars,  and  also  the  amount  of  damages  inflicted  by 
the  stock,  which  damages  shall  be  held  as  a  part  of  the  penalty 
imposed  by  the  court,  and  shall  go  to  the  party  injured. 

(Feb.  28, 1889,  p.  97;  Mar.  8, 1876,  p.  288,  §  1.)  Notice  of  election  as  to  stock 
law,  sufficiency  of  publication;  liability  of  citizens  of  another  county. — Haw- 
thorne v.  State,  116  Ala.  487  (22  So.  894);  Mays's  case,  89  Ala.  37  (8  So.  28); 
Cole's  case,  72  Ala.  216.     (Statute  materially  changed  since  these  decisions.) 

7836.  (5615)  (3879)  (4415)  Same;  disposition  of  stock  in 
default  of  payment  of  penalty. — Whenever  a  conviction  shall 
be  had  under  the  preceding  section,  unless  the  full  amount  of 
the  penalty  is  immediately  paid,  it  shall  be  tha  duty  of  the 
sheriff,  or  other  officer  charged  with  the  execution  of  the  judg- 
ment of  the  court,  to  seize  and  hold  the  stock  committing  the 
trespass,  and  after  giving  five  days*  notice  by  posting  at  three 
or  more  public  places  in  the  neighborhood,  to  sell  the  same, 
and  out  of  the  proceeds  to  collect  the  amount  of  such  penalty 
and  costs;  and  the  surplus  shall  be  paid  to  the  owner  of  such 
stock. 

(Mar.  8, 1876,  p.  288,5  2.) 

7837.  (5616)  (3881)  Trespass  on  lands,  by  cutting  or  boxing 
pine  trees  for  turpentine. — Any  person  who,  knowingly  and 
willfully,  and  without  the  consent  of  the  owner,  enters  upon 
the  lands  of  any  person  or  corporation,  or  upop  the  lands 
belonging  to  the  state,  and  cuts,  girdles,  or  boxes  any  pine  tree 
for  the  purpose  of  obtaining  crude  turpentine,  must,  on  con- 
viction, be  fined  not  more  than  five  hundred  dollars,  and  may 
also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county,  for  not  more  than  six  months. 

(Feb.  13, 1879,  p.  167.) 

CROSS  REFERENCES. 


TBE8PAS8  (Civil  Code) 4251  et  eeq. 

"  (Criminal  Code)    7827-7837 

TRIAL  (Civil  Code) 5296-5383 

(Criminal  Code)    7838,  7851 
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Setting  Cases  for  Trial. 


CHAPTER  301. 

TKIAL  AND  ITS  INCIDENTS.     7838-7842. 

ARTICLE  1.    Setting  Cases  fob  Trial.    7838. 

ARTICLE  2.    Appointing  Counsel  to  Defend,  and  Serving  Copy  or  Yuan 

and  Indictment.    7839-7841. 
ARTICLE  3.    Trial;  Joint  or  Several.    7842. 


AKTICLE    1. 
Setting  Cases  for  Trial.    7838. 

7838.  (5271)  (4447)  (4869)  Cases  set  for  particular  days; 
exceptions. — It  is  the  duty  of  the  clerk  of  the  circuit  or  city 
court  to  set  for  trial  all  criminal  cases  in  his  court,  except  cap- 
ital cases,  and  cases  of  parties  in  custody,  for  particular  days; 
and  no  case  so  set  shall  be  called  for  trial  before  such  day. 

(Feb.  8. 1877,  p.  138,  §  1.)  Clerk  has  no  authority  to  set  capital  cases,  and 
any  attempt  to  do  so  is  a  nullity. — Goley's  case,  87  Ala.  57  (6  So.  287).  Con 
stitutional  right  of  "a  speedy  public  trial"  by  "jury,"  construed. — Ex  parte 
State,  76  Ala.  482;  Noles's  case,  24  Ala.  672;  Tim's  case,  26  Ala.  165.  Extends 
only  to  prosecutions  by  "indictment  or  information. ' ' — Tim's  case,  supra;  Cob 
nelly's  case,  60  Ala.  89.  Statute  authorizing  a  waiver  of  trial  by  jury,  by 
transferring  case  to  inferior  court,  not  unconstitutional. — lb.  Waiver  of  trial 
by  jury;  revision  of  judgment  on  facts. — Wren's  case,  70  Ala.  1;  Summers '• 
case,  70  Ala.  16.  Waiver  of  trial  by  jury;  right  questionable.— Sanders's  case, 
55  Ala.  43.  Trial  with  less  than  twelve  jurors,  not  permitted,  even  with  the 
defendant's  consent. — Bell's  case,  44  Ala.  393.  Impeachment  law  providing 
for  trial  without  jury,  not  unconstitutional. — Buckley's  case,  54  Ala.  599.  De- 
fendant entitled  to  disposition  of  his  case  during  term  then  being  held  if  pos- 
sible, etc. — Lee's  case,  52  Ala.  321.  Right  of  accused  to  be  present  during 
trial,  etc. — Ex  parte  Bryan,  44  Ala.  402;  Hughes's  case,  2  Ala.  102;  Slocoviteh's 
case,  46  Ala.  227;  Henry's  case,  33  Ala.  389;  Hall's  case,  40  Ala.  698;  Sylves- 
ter's case,  71  Ala.  17;  Cook's  case,  60  Ala.  39;  Hughes's  case,  2  Ala.  102; 
Eliza's  case,  39  Ala.  694;  Gibson's  case,  lb.  693;  Waller's  case,  40  Ala.  325. 
What  entry  sufficiently  shows  presence  of  prisoner  throughout  the  trial— 
Snow's  case,  58  Ala.  372.  Shackling  or  manacling  prisoner  during  trial,  in 
discretion  of  court,  but  resorted  to  only  in  extreme  cases. — Faire  's  case,  58  Ala. 
74.  When  put  upon  trial,  sheriff  has  custody  of  prisoner,  by  operation  of  law, 
without  an  order, — Hodges 's  case,  8  Ala.  55.  But  see  Hawk's  case,  84  Ala 
466  (4  So.  690);  Cook's  case,  91  Ala.  53  (8  So.  686).  Construction  of  special 
act  for  Montgomery  county.  Statute  directory  merely. — Smith  v.  8tate,  98 
Ala.  55  (13  So.  508)*. 

AKTICLE  2. 

Appointing  Counsel  to  Defend,  and  Sebving  Copy  of  Venibe  and  Indict- 
ment.    7839-7841. 


Section. 
7839.  When    counsel    appointed    for 
defendant  in  capital  case. 


Section. 

7840.  Service  of  copy  of  indictmeat 

and  list  of  jurors  on  defend 
ant  in  capital  case. 

7841.  List  of  talesmen  not  served. 


7839.    (5272)  (4448)  (4872)  (4171)  (619)    When   counsel 
appointed  for  defendant  in  capital  case. — Tf  the  defendant  is 
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Appointing  Counsel  to  Defend,  and  Serving  Copy  of  Venire  and  Indictment. 

indicted  for  a  capital  offense,  and  is  unable  to  employ  counsel, 
the  court  must  appoint  counsel  for  him,  not  exceeding  two,  who 
must  be  allowed  access  to  him,  if  confined,  at  all  reasonable 
hours. 

(Aikin's  Digest,  p.  119,  §  25.) 

7840.  (5273)  (4449)  (4872)  (4171)  (619)  Service  of  copy  of 
indictment  and  list  of  jurors  on  defendant  in  capital  case.— 
If  the  defendant  is  indicted  for  a  capital  offense,  a  copy  of  the 
indictment  and  a  copy  of  the  venire  for  his  trial,  if  a  special 
venire  is  required  for  his  trial,  must  be  served  on  him,  or  on 
counsel  appearing  for  him,  at  least  one  entire  day  before  the 
day  set  for  his  trial. 

(Aikin's  Digest,  p.   119,   §25;    Toulmin's  Digest,  p.  214,  8  47.)       Section 
7265   (5005)  providing  what  constitutes  a  venire  for  capital  cases  does  not 
conflict    with    this    section. — Burton    v.    State,    107    Ala.    108    (18    So.    284). 
No  objection  that  copy  of  venire  and  indictment  served  on  defendant  were  ad- 
dressed under  alias  or  pluries  names. — Banks  v.  State,  39  So.  921.     Rulings 
on  former  statute  (prior  to  Code  of  1886)  not  strictly  applicable  to  this. — 
Reese's  case,  90  Ala.  624  (8  So.  818).    Whether  the  defendant  is  in  custody  or 
on  bail,  the  service  may  now  be  made  on  defendant  personally  or  on  counsel 
appearing  for  him.— -Reese 's  case,  90  Ala.  624  (8  So.  818);  Johnson's  case,  94 
Ala.  35  (10  So.  667);  Henderson's  case,  98  Ala.  35  (13  So.  146).    Not  essential 
to  validity  that  service  of  copy  of  indictment  and  venire  be  made  at  the  same 
time. — Barnett's  case,  83  Ala.  40  (3  So.  612).    Irregularities  waived  unless 
objection  made  before  entering  upon  trial. — Williams's  case,  81  Ala.  1  (1  So. 
179);  Barnett's  case,  83  Ala.  40  (3  So.  612);  Wade's  case,  50  Ala.  164.    Effect 
of  duplicating  name  of  juror,  thereby  making  the  whole  number  one  less  than 
ordered. — McQueen's  case,  94  Ala.  50  (10  So.  433);  Darby's  case,  92  Ala.  9 
(9  So.  429).    Copy  of  a  copy  sufficient  on  change  of  venue. — Brister's  case, 
26  Ala.  107.    Validity  of  service  not  affected  by  prior  nolle  prosequi  of  one 
count. — 8cott'8  case,  37  Ala.  117.    Sufficiency  of  copy. — Ezell's  case,  54  Ala. 
165;  Nutt's  case,  63  Ala.  180;  Hubbard's  case,  72  Ala.  164;  McDaniel's  case, 
76  Ala.   1.    Effect  of  material  variance  between  copy   and   original;   when 
ground  to  postpone  trial. — Tidwell  's  case,  70  Ala.  33.    Acknowledgment  in  open 
court,  of  service,  precludes  dispute  of  service  or  further  inquiry. — Wesley's 
case,  52  Ala.  182;  Griffin's  case,  90  Ala.  596  (8  So.  670).    No  objection  to 
venire  if  prisoner  not  misled. — Aiken 's  case,  35  Ala.  399.    Court  may  determine 
spelling  of  name  of  juror  as  written  in  list. — Taylor's  case,  48  Ala.  180.    Mis- 
take in  name  of  juror  immaterial. — Gibson's  case,  89  Ala.   121   (8  So.  98); 
Walker's  case,  91  Ala.  76   (9  So.  87).    Making  and  serving  list  ministerial 
duties. — Kenan's  case,  73  Ala.  15.    Becord  must  show  order  requiring  sheriff 
to  serve  copy  of  indictment  and  venire,  but  need  not  affirmatively  show  com- 
pliance With  such  order;  in  absence  of  objection  in  court  below,  compliance 
presumed  on  appeal. — Spicer's  case,  69  Ala.  159  (expressly  overruling  former 
decision  to  the  contrary);  Paris 's  case,  36  Ala.  232;  Lewis's  case,  51  Ala.  1; 
Mitchell's  case,  58  Ala.  417;  Bash's  case,  61  Ala.  89;  Phillips's  case,  68  Ala. 
469;  Clarke's  case,  78  Ala.  474;  Shelton's  case,  73  Ala.  5;  Breden's  case,  88 
Ala.  20  (7  So.  258);  Walker's  case,  91  Ala.  76  (9  So.  87).    What  constitutes 
venire  and  the  names  to  be  included  therein,  see  §  7265  (5005)  and  note.    Ex- 
cusing jurors.    See  notes  to  $  §  7263  (5004)  and  7280  (5020).    Quashing  venire. 
—See  8  7256.     What  required  to  be   served   on  defendant. — Smith   v.  State, 
145  Ala.  17  (40  So.  957).    The  record  need  not  show  service  of  the  venire  on 
the  defendant,  yet  the  order  for  the  same  must  appear  on  record  and  it  must 
appear  that  the  defendant  was  personally  in  court;  recitals  in  bills  of  excep- 
tions cannot  cure  defects  in  record  proper. — Lomineck  v.  State,  39  So.  676. 
Failure  to  record  organization  of  grand  jury;  defects  in  copy  of  venire  served 
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on  defendant;.  See  Carwile  v.  State,  39  So.  220.  The  name  of  a  person  upoo 
a  venire  who  is  not  an  original  juror  is  not  error  without  injury. — Carwile  v. 
State,  39  So.  220. 

This  statute  is  a  plain  and  peremptory  command  and  as  such  it  should  be  en- 
forced by  the  court;  the  record  should  show  affirmatively  that  the  statute  is  com- 
plied with. — Morgan  v.  State,  48  Ala.  65.  If  the  record  shows  the  judicial  order, 
it  will  be  presumed  that  the  sheriff  discharged  his  duty  in  serving  list. — Hughes 
v.  State,  117  Ala.  25  (23  So.  677).  What  constitutes  a  compliance  with  the 
statute. — Brown  v.  State,  128  Ala.  12  (29  So.  200).  An  omission  to  comply 
with  the  statute  constitutes  a  ground  for  quashing  the  venire. — Brown  v. 
State,  128  Ala.  12  (29  So.  200).  An  order  that  the  sheriff  "serve  the  defend 
ant  with  a  copy  of  the  list  of  the  names  of  persons  constituting  the  jurors,'* 
held  sufficient.— Ford  v.  State,  129  Ala.  16  (30  So.  27);  Sanders  v.  State,  131 
Ala.  1  (31  So.  564).  The  fact  that  the  list  served  does  not  designate  those 
who  are  regular  jurors  and  those  who  are  special,  no  ground  for  quashing  the 
venire. — Cawley  v.  State,  133  Ala.  128  (32  So.  227).  It  is  <*a  copy  of  the 
venire  for  his  trial"  which  must  be  served  on  the  defendant  or  his  connseL. — 
Johnson  v.  State,  133  Ala.  38  (31  So.  951).  Mistakes  in  the  names  of  persons 
served  as  jurors  or  discrepancies  in  their  names  between  original  and  ropy 
served  on  prisoner,  no  ground  for  quashing  venire. — Bell  v.  State,  115  Ala.  25 
(22  So.  526). 

7841.  (5274)  (4450)  (4873)  (4172)  (620)  List  of  talesmen 
not  served. — If  the  persons  summoned  as  jurors  fail  to  appear, 
or  if  the  panel  is  exhausted  by  challenges,  neither  the  defend- 
ant nor  his  counsel  is  entitled  to  a  list  of  the  persons  summoned 
to  supply  their  places. 

(Aikin's  Digest,  p.  119,  §  25.) 


ARTICLE  3. 
Trial;  Joint  ob  Several.    7842. 

7842.  (5275)  (4451)  (4892)  (4190)  (638)  Trial,  joint  or 
several,  at  the  election  of  either  defendant. — When  two  or 
more  defendants  are  jointly  indicted,  they  may  be  tried,  either 
jointly  or  separately,  as  either  may  elect. 

Rule  of  practice  32,  Code  of  1896,  is  in  no  sense  violative  of  the  statute  as 
to  the  right  of  severance,  but  it  is  simply  supplementary  or  complementary  to 
the  statute. — Miller  v.  State,  130  Ala.  1  (30  So.  379).  If  a  severance  is  not 
demanded  before  the  trial  is  entered  upon  it  will  be  considered  as  waived. — 
Miller  v.  State,  130  Ala.  1  (30  So.  379).  Abolishes  discretionary  power  of 
court  to  grant  or  refuse  severance  and  confers  upon  either  co-defendant 
the  right  to  be  tried  separately  at  his  election. — Woodley's  case,  103  Ala.  23 
(15  So.  820);  Wilkins's  case,  112  Ala.  55  (21  So.  56);  Andy's  case,  87  Ala. 
23  (6  So.  53).  Confers  right  to  a  separate  trial;  no  right  to  demand  Joint  trial 
— Woodley's  case,  103  Ala.  23  (15  So.  820);  Jackson's  case,  104  Ala.  1  (16 
So.  523);  Yarbrough's  case,  105  Ala.  43  (16  So.  758);  Wright's  case,  108  Ala. 
60  (18  So.  941) ;  Wilkins's  case,  112  Ala.  55  (21  So.  56).  A  plea  of  not  gouty, 
interposed  by  one  defendant  alone,  operates  a  severance  as  to  him,  and  his 
co-defendants  cannot  object. — Woodley's  case,  103  Ala.  23  (15  So.  820);  Callo- 
way's case,  103  Ala.  27  (15  So.  821).  When  two  jointly  indicted  and  one 
not  arrested,  court  may  order  severance  and  proceed  to  try  the  other. — 
Wright's  case,  108  Ala.  60  (18  So.  941);  Yarbrough's  case,  105  Ala.  43  (16 
So.  758).  Insanity  of  one  defendant  and  separate  arraignment  of  other,  works 
a  severance. — Marler's  case,  67  Ala.  55.  If  no  demand  for  separate  trial 
whether  trial  shall  be  joint  or  separte  rests,  as  at  common  law,  in  discretion 
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of  the  court — Wilkins's  case,  112  Ala.  55  (21  So.  56).  When  severance 
granted  so  as  to  allow  two  co-defendants  to  be  tried  jointly  but  apart  from 
others,  any  further  severance  as  to  such  two  is  matter  of  discretion  with  the 
court. — Malachi's  case,  89  Ala.  134  (8  So.  104).  When  right  must  be 
claimed  or  held  waived. — See  circuit  court  rule  32,  Code  of  1896,  vol.  1,  p.  1200. 


CROSS  REFERENCES. 


TRIAL  AND  ITS  INCIDENTS  (Civil  Code) .5296-5383 

(Criminal  Code)  7838-7842 

TRIAL,  JOINT  OR  SEVERAL  (Criminal  Code) 7842 

TRIAL    OF    RIGHT    OF    PROPERTY;   INTERPLEADER  AT  LAW; 

CLAIM  SUITS  (Civil  Code) 6039-6053 

TRIAL  WITHOUT  JURY  (Civil  Code) 5359-5361 

TROOPS  (Criminal  Code) 7396  et  seq. 

TROOPS;  STATE  (Political  Code) 929-  998 

TROVER  (Civil  Code) 5329,  4835 

TRUSTEES,  DISTRICT  (Political  Code) 1697-1701 

TRUSTS  AND  TRUSTEES  (Civil  Code) 6054-6109 

TRU8T  COMPANIES  (Civil  Code)    3528-3537 

TRU8TS,  MONOPOLIES,  AND  COMBINES  (Criminal  Code) 7579-7582 

TUBERCULOSIS  8ANITORIUM   (Political  Code) 771-  792 

TUNNELS  IN  TOWNS  AND  CITIES  (Political  Code) 1296-1301 

TURNIPS  (Political  Code) 2439 

TURPENTINE  FORE8T8  (Criminal  Code) 6907 

TURPENTINE,  MORTGAGES  OF  (Civil  Code)   4895 

UNDERTAKING    (Political   Code) 538-545,        9 

UNIONTOWN  (Political  Code) 54 

UNITED  STATES  (Political  Code) 2413-2428,        7 

UNIVERSITY  OF  ALABAMA  (Political  Code) 1869-1885 

UNLAWFUL  ASSEMBLIES  (Criminal  Code) 7721-7726 

UNLAWFUL  DETAINER  (Civil  Code) 4260-4286 

UNSOUND  MIND  DEFINED  (Political  Code) 1 

(Civil  Code)    4345-4361 

UNWHOLESOME  FOOD  AND  DRINK  (Criminal  Code) 7074-7081 

USB  AND  OCCUPATION   (Civil  Code) 4753,  4835 

USES    (Civil    Code) 4287,  3408 

USES  AND  TRUSTS  (Civil  Code) 3408-3415 

USURPATION  (Civil  Code)   5453-5472 

USURY  AND  INTEREST  (Civil  Code) 4619-4625,  3607,  3608 

UTILITY,  BONDS  FOR  (Political  Code) 1421-1436 

VACANCY  IN  OFFICE  (Political  Code) 1467-1474 

VACATING  OFFICE  (Political  Code) 1556-1568 

VAGABONDS  (Criminal  Code) 7843-7850 
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CHAPTER  302. 

VAGRANTS,    VAGABONDS    AND   TRAMPS.     7843-7850. 


Section. 

7843.  Vagrancy  defined. 

7844.  Vagrancy    a    crime,    penalty 

and  punishment  for. 

7845.  Burden  of  proof  in   prosecu- 

tion for  vagrancy. 

7846.  Strike     orders    and    lockouts 

excepted. 

7847.  Being   tramp;    definition    and 

punishment. 


(r.c.c.) 


Sep.  22, 
1903,  p. 
244.$  1. 

Amended, 
Mar.  7, 
1907,  p. 
400,  $1. 


Sectiox. 
7848.  Tramp       entering       dwelling 

house  or  threatening  injury 

to  person  or  property. 
7840.  Prima  facie  evidence  of  being 

a  tramp. 
7850.  Having    possession    of    false 

keys,  picklocks,  etc. 


7843.  (5628)  (4047)  (4218)  (3630)  (88)  Vagrancy  defined. 
— The  following  described  persons  are  vagrants: 

(1)  Any  person  who  wanders  or  strolls  about  in  idleness,  or 
lives  in  idleness,  who  is  able  to  work,  and  has  no  property  suf- 
ficient for  his  support. 

(2)  Any  person  leading  an  idle,  immoral,  or  profligate  life, 
who  has  no  property  sufficient  for  his  support,  and  who  is  able 
to  work,  and  does  not  work. 

(3)  Any  able-bodied  person  having  no  property  sufficient 
for  his  support,  who  loafs,  loiters,  or  idles  in  any  city,  town,  or 
village,  or  upon  a  public  highway,  or  about  a  steamboat  land- 
ing, or  a  railroad  station,  or  any  other  public  place  in  this  state, 
or  any  place  where  intoxicating  liquor  is  sold,  without  any  reg- 
ular employment. 

(4)  Any  person  trading  or  bartering  stolen  property,  or 
who  unlawfully  sells  or  barters  any  spirituous,  vinous,  or  malt 
or  other  intoxicating  liquors. 

(5)  Any  person  who  is  a  common  drunkard. 

(6)  Any  person  who  is  a  professional  gambler. 

(7)  Any  able-bodied  person  who  is  found  begging. 

(8)  Any  able-bodied  person  who  shall  abandon  his  wife  and 
children,  or  either  of  them,  without  just  cause,  leaving  her  or 
them  without  sufficient  means  of  subsistence,  or  in  danger  of 
becoming  a  public  charge. 

(9)  Any  person  who  is  a  prostitute. 

(10)  Any  person  who  is  a  keeper,  proprietor,  or  employe  of 
a  house  of  prostitution. 

(11)  Any  person  who  is  a  keeper,  proprietor,  or  employe  of 
a  gambling  house. 

(12)  Any  person  who  has  no  property  sufficient  for  his  sup- 
port and  who  is  able  to  work  and  does  not  work,  but  hires  out 
his  children  or  allows  them  to  hire  out. 
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(13)  Any  person  over  the  age  of  twenty-one  years,  able  to 
work,  and  who  does  not  work,  and  has  no  property  sufficient 
for  his  support,  and  has  not  some  means  of  a  fair,  honest,  and 
reputable  livelihobd,  is  a  vagrant.     (Form  2.)     (Form  112.) 

First  statute  passed  Dec.  5,  1801. — Toulmin's  Digest,  p.  877.  (See  Aikin's 
Digest,  pp.  438,  439;  Clay's  Digest,  pp.  591,  592,  §  1.)  Abandonment  of  wife 
or  family,  what  constitutes. — Boulo's  case,  49  Ala.  22.  Personal  dislike  no 
excuse. — lb.  A  common  prostitute,  to  be  a  vagrant,  must  have  "no  honest 
employment." — Ex  parte  Birchfield,  52  Ala.  377.  A  lewd  woman,  if  a  minor 
and  supported  by  parents  who  have  honest  occupation,  is  not  a  vagrant. — 
Taylor's  case,  59  Ala.  19.  Common-law  offense  of  keeping  bawdy  house  not 
repealed  by  this  section. — Ex  parte  Birchfield,  52  Ala.  377.  Sufficiency  of 
indictment  for  abandoning  family,  etc. — Boulo's  case,  49  Ala.  24.  Of  being 
common  prostitute,  etc. — Toney's  case,  60  Ala.  97.  Proof  of  character  of 
female  inmate  of  bawdy  house. — lb.  A  complaint  which  follows  the  statute 
as  to  the  constituents  of  the  offense  is  sufficient. — Traylor's  case,  100  Ala.  142 
(14  So.  634)  (Boulo's  case,  49  Ala.  22,  criticised).  A  husband  may  abandon 
his  wife  for  a  divorceable  cause. — Hall's  case,  100  Ala.  86  (14  So.  867);  Car- 
ney's case,  84  Ala.  7  (4  So.  285).  Misconduct  of  wife  after  abandonment  is 
not  admissible,  unless  there  was  similar  conduct  before. — lb.  The  danger 
of  the  abandoned  family  becoming  a  burden  to  the  public  need  not  be  imme- 
diate or  imminent. — Carney's  case,  84  Ala.  7  (4  So.  285).  Abandonment  is 
not  excused  by  mere  suspicion  of  wife's  infidelity. — lb.  A  witness  cannot 
be  compelled  to  testify  whether  or  not  he  has  had  intercourse  with  the 
defendant. — Ex  parte  Boscowitz,  84  Ala.  463  (4  So.  279).  The  defendant's 
wife  is  not  a  competent  witness  against  him. — Merriwether's  case,  81  Ala. 
74  (1  So.  560).  Night  walking;  constituents  of  offense. — Stokes's  case,  92  Ala. 
73  (9  So.  400);  Williams's  case,  98  Ala.  52  (13  So.  333).  Whe# prisoner  may 
be  discharged  on  habeas  corpus  after  commitment  for  vagrancy. — Ex  parte 
State  in  re  Long,  87  Ala.  46  (6  So.  328).  Jurisdiction  of  Justice  of  the  peace 
as  to  vagrancy  proceedings. — lb.  Indictment  for  keeping  bawdy  house  and  of 
being  a  common  prostitute. — Wooster  v.  State,  55  Ala.  217.  Joinder  of  misde- 
meanors in  same  indictment  and  in  same  count. — Wooster  v.  State,  55  Ala.  217. 

7844.  Vagrancy  a  crime,  penalty  and  punishment  for. —  ^^ 
Vagrancy  is  a  crime,  and  any  person  convicted  thereof  must  i*».  p 
be  fined  not  more  than  five  hundred  dollars,  and  may  also  be  *4'*1* 
sentenced  to  hard  labor  for  the  county  for  not  more  than  twelve 
months. 

7845.  Burden  of  proof  in  prosecution  for  vagrancy.— In  Ib 
prosecutions  for  vagrancy  the  burden  of  proof  shall  not  rest 
upon  the  state  to  establish  the  fact  that  the  defendant  has  no 
property  sufficient  for  his  support,  nor  means  of  a  fair,  honest, 
and  reputable  livelihood,  but  whenever  it  shall  be  established 
by  the  proof  in  any  prosecution  under  this  chapter  that  the 
defendant  has  been  guilty  of  wandering  or  strolling  about  in 
idleness,  or  living  in  idleness,  and  is  able  to  work,  or  that  such 
defendant  is  leading  an  idle,  immoral,  or  profligate  life,  and 
that  such  defendant  is  able  to  work;  or  that  the  defendant, 
being  able  to  work,  loafs,  loiters,  or  idles  in  the  places  named 
in  subdivision  3  of  section  7843  of  this  Code,  or  that  such 
defendant  is  able  and  does  not  work,  but  hires  out  his  minor 
children,  or  allows  them  to  hire  out,  then,  or  in  either  of  such 
events,  a  prima  facie  case  of  guilt  is  hereby  declared  to  be 
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established  in  all  prosecutions  under  paragraphs  1,  2,  3,  4, 12, 
and  13  of  section  7843  of  this  Code,  and  the  burden  of  proof 
shall  be  upon  the  defendant  to  show  that  he  has  sufficient  prop- 
erty from  which  to  obtain  a  support,  or  sufficient  means  of 
maintaining  a  fair,  honest,  and  reputable  livelihood;  and  pro- 
vided further  that  in  a  prosecution  under  subdivision  13  of 
section  7843  of  this  Code,  the  defendant  shall  not  be  convicted 
if  his  parents,  or  those  occupying  that  relation  to  him,  are  able 
to  support  him,  and  do  support  him,  or  that  he  is  in  bona  fide 
attendance  upon  some  educational  institution,  but  if  the  evi- 
dence for  the  defendant  is  sufficient  when  considered  together 
with  all  of  the  evidence  in  the  case  to  raise  a  reasonable  doubt 
as  to  his  guilt,  he  shall  be  entitled  to  an  acquittal. 

sep.  22,        7846.  Strike  orders  and  lockouts  excepted. — The  provisions 
2J^  P;     of  this  chapter  shall  not  apply  to  persons  who  are  idle  because 
of  strikes  or  lockouts. 

7847.  (5629)  (4048)  Being  tramp;  definition  and  punish- 
ment.— Any  person,  other  than  one  who  is  blind,  or  unable  to 
do  manual  labor,  or  other  than  one  asking  charity  within  the 
county  in  which  he  has  had  a  known  place  of  residence  for  six 
months  next  preceding,  who  goes  from  place  to  place,  or  house 
to  house,  bagging  or  demanding  food,  raiment,  or  other  thing, 
is  a  tramp,  and  must,  on  conviction  of  being  such  tramp,  be 
fined  for  the  first  offense,  not  less  than  fifty  nor  more  than  two 
hundred  dollars,  and  imprisoned  in  the  county  jail,  or  sen- 
tenced to  hard  labor  for  the  county,  for  not  less  than  six  nor 
more  than  twelve  months;  and,  for  each  subsequent  conviction, 
must  be  fined  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars,  and  imprisoned  in  the  county  jail,  or  sen- 
tenced to  hard  labor  for  the  county,  for  not  less  than  one  nor 
more  than  two  years.     (Form  108  [87].) 

(Mar.  1, 1881,  p.  142,  5  8  1,  5.) 

7848.  (5630)  (4049)  Tramp  entering  dwelling  house  or 
threatening  injury  to  person  or  property. — Any  tramp  who 
enters  any  dwelling  house  or  other  building,  without  the  con- 
sent of  the  occupant  thereof,  or  who  willfully  or  maliciously 
injures  or  threatens  to  injure  any  person  therein,  or  wht» 
injures  or  threatens  to  do  an  injury  to  the  real  or  personal 
property  of  another,  or  who  demands  of,  or  orders,  any  person 
to  delwer  or  surrender  to  him  anything  of  value,  must,  on  con- 
viction, be  fined  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars,  and  may  be  imprisoned  in  the  county  jail,  or 
sentenced  to  hard  labor  for  the  county,  for  not  more  than  two 
years.     (Form  109  [88].) 

(Mar.  1,  1881,  p.  142,  §  6.) 
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7849.  (5632)  (4051)  Prima  fade  evidence  of  being  a  tramp. 
—Acts  of  begging,  vagabondage,  or  vagrancy,  by  one  having 
no  known  residence  within  the  county,  are  prima  facie  evidence 
that  he  is  a  tramp. 

(Mar.  1,1881,  p.  142,  §  §  4,5.) 

7850.  Having  possession  of  false  keys,  picklocks,  etc. — If 

any  person  shall  be  apprehended,  having  upon  him  any  instru- 
ment, with  intent  to  break  and  enter  into  any  dwelling  house, 
warehouse,  store,  shop,  coach  house,  stable,  or  outhouse,  in 
order  to  steal  or  commit  any  other  crime;  or  shall  have  upon 
him  any  offensive  weapon,  with  intent  to  commit  crime  upon 
any  person,  which,  if  committed,  would  be  punishable  by  death 
or  imprisonment  in  the  penitentiary;  or  shall  be  found  in  or 
npon  such  dwelling  house,  warehouse,  store,  shop,  coach  house, 
stable,  or  outhouse,  with  intent  to  steal  any  goods  or  chattels, 
he  shall  be  fined  not  more  than  one  thousand  dollars,  and  may 
be  sentenced  to  hard  labor  for  not  longer  than  six  months. 
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7851.  (5309)  (4485)  (4911)  (4206)  (654)  Change  of  venue;  (roo>) 
trial  removed  on  defendants  application,  etc. — Any  person 
charged  with  an  indictable  offense  may  have  his  trial  removed 
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to  another  county,  on  making  application  to  the  court,  setting 
forth  specifically  the  reason  why  he  cannot  have  a  fair  and 
impartial  trial  in  the  county  in  which  the  indictment  is  found; 
which  application  must  be  sworn  to  by  him,  and  must  be  made 
as  early  as  practicable  before  the  trial,  or  may  be  made  after 
conviction,  on  new  trial  being  granted,  and  the  refusal  of  such 
application  may,  after  final  judgment,  be  reviewed  and  revised 
on  appeal.  If  the  defendant  is  in  confinement,  the  application 
may  be  heard  and  determined  without  the  personal  presence 
of  the  defendant  in  court. 

Origin  of  statute. — Toulmin's  Digest,  p.  233.  (Aikin's  Digest,  p.  121,  $  37; 
Clay's  Digest,  p.  480,  §  26;  Feb.  17, 1885,  p.  140.)  Applications  for  a  chance 
of  venue  should  set  forth  the  facts  or  reasons  why  the  defendant  could  not 
have  a  fair  and  impartial  trial  in  the  county,  and  the  affidavits  in  support  of 
it  should  contain  facts  and  not  mere  expressions  of  opinion. — Giknore  v. 
State,  126  Ala.  20  (28  So.  595);  Thompson  v.  State,  122  Ala.  12  (26  So.  141): 
Byers  v.  State,  105  Ala.  31  (16  So.  716);  Jackson  v.  State,  104  Ala.  1  (16  So. 
523);  Taylor  v.  State,  48  Ala.  181.  Meaning  of  term,  "as  early  as  prac- 
ticable before  trial.  "—Byers  v.  State,  105  Ala.  31  (16  So.  716).  This  statute 
has  no  application  to  civil  actions. — K.  C.  M.  &  B.  B.  R.  Co.  v.  Sanders.  & 
Ala.  293  (13  So.  57).  Practice;  both  parties  may  be  heard. — Taylor's  case,  48 
Ala.  181;  Ex  parte  Chase,  43  Ala.  303.  When  counter  affidavit  insufficient— 
Birdsong's  case,  47  Ala. 68.  What  not  sufficient  objection  to  affidavits. — Taylor's 
case,  48  Ala.  180.  Court  not  bound  to  hear  oral  testimony. — lb.  When  applica- 
tion too  long  delayed. — Wolf's  case,  49  Ala.  359.  Agreement  of  counsel  is  do 
legal  reason  to  remand  case  back  to  county  from  which  removed,  nor  for  man 
damus  to  compel  such  action. — Ex  parte  Dennis,  48  Ala.  305.  But  if  case  is  so 
transferred  back,  accused  estopped  from  questioning  validity  of  order  of  such 
transfer. — Paris 's  case,  36  Ala.  232.  City  court  has  jurisdiction  to  try  case  from 
another  county .7— Lewis 's  case,  49  Ala.  1.  Order  of  removal  must  be  made 
in  presence  of  accused. — Ex  parte  Bryan,  44  Ala.  402.  Change  of  venue  sets 
aside  continuance. — Ex  parte  Johnson,  18  Ala.  414.  Prior  to  amendatory  act 
of  February  17,  1885,  the  granting  or  refusing  of  change  of  venue  was  held 
discretionary  with  the  trial  court,  and  not  revisable,  in  Evans's  ease,  62  Ala. 
6;  Bryan's  case,  43  Ala.  321;  Wesley's  case,  61  Ala.  282;  Kelly's  case,  52  Ala. 
361  (overruling  the  contrary  doctrine  in  Ex  parte  Chase,  43  Ala.  303;  Ed 
wards 's  case,  49  Ala.  334;  Lewis's  case,  lb.  1;  Birdsong's  case,  47  Ala.  68: 
Taylor's  case,  48  Ala.  180;  Murphy's  case,  45  Ala.  32).  See  Posey's  case,  73 
Ala.  490;  Ex  parte  Banks,  28  Ala.  28;  Ware's  case,  10  Ala.  814;  Brookshire's 
case,  2  Ala.  303.  Under  present  statute  change  of  venue  is  matter  of  right 
if  application  made  in  proper  time  and  supported  by  sufficient  proof. — Hussey  's 
case,  87  Ala.  121  (6  So.  420);  Seams 's  case,  84  Ala.  410  (4  So.  521).  Applica- 
tion must  be  made  as  early  as  practicable;  when  comes  too  late. — Falun's 
case,  86  Ala.  13  (5  So.  423);  Shacklef ord  's  case,  79  Ala.  26.  The  inquiry 
is  limited  to  whether  accused  can  have  a  fair  and  impartial  trial  at  the  time 
of  the  application,  and  not  at  some  prior  date. — Hawes's  case,  88  Ala.  37  (7 
So.  302).  Not  granted  on  the  mere  belief  of  the  party  or  his  witnesses  that 
such  trial  cannot  be  had;  "facts  and  circumstances  rendering  such  a  trial 
improbable  must  appear." — Jackson's  case,  104  Ala.  1  (16  So.  523);  Salm's 
case,  89  Ala.  56  (8  So.  66);  Hawes's  case,  88  Ala.  37  (7  So.  302);  Seams 's  ease. 
84  Ala.  410  (4  So.  521);  Byers's  case,  105  Ala.  31  (16  So.  716).  Evidence 
for  and  against  the  application  is  confined  to  affidavits;  witnesses  cannot  be 
examined  ore  tenus. — Hawes's  case,  88  Ala.  37  (7  So.  302).  The  practice  of 
receiving  counter  affidavits  not  violative  of  any  constitutional  right  of  the 
accused. — Hussey 's  case,  87  Ala.  121  (6  So.  420).  Bill  of  exceptions  necessarj 
to  carry  up  lower  court's  ruling  on  application. — Hawk's  case,  84  Ala.  6  (4 
So.  283);  Jones's  case,  77  Ala.  98.  On  appeal  the  ruling  of  the  lower  court  is 
presumed  to  be  correct  and  will  not  be  reversed  unless  error  affirmatively 
appears.       Supreme  court   "must   see,   and   see   clearly,   that   its  action  was 
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wrong."— Hawes's  case,  88  Ala.  37  (7  So.  302);  Edwards's  case,  49  Ala.  334. 
Evidence  examined  and  held  insufficient  to  reverse  judgment  overruling  appli- 
cation.—Hawes  's,  88  Ala.  37  (7  So.  302);  Bains 's  case,  88  Ala.  91  (7  So.  315); 
Hussey's  case,  87  Ala.  121  (6  So.  420);  Prater's  case,  107  Ala.  26  (18  So.  238). 
When  sufficient.— Seams 's  case,  84  Ala.  410  (4  So.  521).  See,  also,  Posey's 
case,  73  Ala.  490. 

7852.  (5310)  (4486)  (4912)  (4207)  (655)  Removal  to  nearest 
county,  and  but  once. — The  trial  must  be  removed  to  the  near- 
est county  free  from  exception,  and  can  be  removed  but  once. 

(Clay  '8  Digest,  p.  480,  §  26.)     Can  be  removed  but  once. — Ex  parte  Dennis, 

48  Ala.  304;  Aiken's  case,. 35  Ala.  399.  Must  be  to  nearest  unobjectionable 
county,  regardless  of  convenience  of  witnesses,  time  of  court,  etc. — Ex  parte 
Beeves,  51  Ala.  55.  Court  must  choose  the  county.— Ex  parte  Hodges,  59  Ala. 
305.    Presumption  in  favor  of  correctness  of  order  of  removal. — Lewis's  case, 

49  Ala.  1. 

7853.  (5311)  (4487)  (4913)  (4208)  (656)  Consent  to  depo- 
sitions, and  payment  of  mileage  to  clerk. — When  the  defendant 
is  charged  with  a  misdemeanor,  an  order  for  the  removal  of 
his  trial  mnst  not  be  made,  unless  he  consents  of  record  that 
the  witnesses  for  the  prosecution  may  be  examined  on  inter- 
rogatories, on  such  terms  as  the  court  may  prescribe;  and  he 
must  also,  at  the  time  the  order  is  made,  pay  the  clerk  five  cents 
for  each  mile  to  and  from  the  courthouse  of  the  county  to  which 
the  trial  is  removed. 

7854.  (5312)  (4488)  (4914)  (4209)  (657)  Transcript  certi- 
fied by  clerk,  and  subpoenas  forwarded. — When  an  order  for 
the  removal  of  the  trial  is  made,  the  clerk  must  make  out  a 
transcript  of  all  the  entries,  orders,  and  proceedings  in  the 
case,  including  the  organization  of  the  grand  jury,  the  indict- 
ment, the  indorsements  thereon,  all  the  entries  relating  thereto, 
the  undertakings  or  recognizances  of  the  defendant,  all  the 
orders  and  judgments  thereon,  and  the  order  for  the  removal 
of  the  trial;  must  attach  his  certificate  thereto,  and  forward 
the  package  under  seal,  by  a  special  messenger,  or  by  express, 
or  by  registered  mail,  or  deliver  it  in  person,  to  the  clerk  of  the 
court  to  which  the  trial  is  ordered  to  be  removed;  and  he  must 
also  inclose  in  the  package,  and  forward  or  deliver  in  the  same 
manner,  the  original  subpoenas  in  the  case. 

Transcript  need  not  be  under  seal;  may  be  amended  or  certified 
in  new  county. — Child's  case,  55  Ala.  25;  Boddie's  case,  52  Ala.  395;  Hall's 
cage,  51  Ala.  9  (overruling  Williams's  case,  48  Ala.  85).  When  objection  to 
certificate  shall  be  made. — Bod  die's  case,  supra.  How  certified  transcript  ap- 
plied if  lost  or  destroyed. — Dunn's  case,  60  Ala.  35.  Clerk  must  not  transmit 
original  papers. — Harrall's  case,  26  Ala.  52. 


7855.  Personal  attendance  of  witnesses. — When  an  applica- 
tion for  a  change  of  venue  is  presented  to  the  court,  the  judge 
shall  have  authority  to  and  may  direct  the  issue  of  subpoenas 
for  such  number  of  witnesses  for  either  the  defendant  or  the 
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state  as  he  may  deem  just  and  proper  to  appear  before  the 
court  on  the  hearing  of  such  application  to  testify  as  to  the 
facts  concerning  the  issues  made  by  such  application.  The 
number  and  names  of  such  witnesses  shall  be  subject  to  the 
control  and  discretion  of  the  court,  the  costs  to  be  taxed  as 
other  costs  in  the  case.  This  shall  not  prevent  the  presenta- 
tion of  facts  by  affidavit. 

7856.  (5313)  (4489)  (4915)  (4210)  (658)  Subpoenas  issued; 
by  whom. — At  any  time  before  the  delivery  of  the  transcript  to 
the  clerk  of  the  court  to  which  the  trial  is  removed,  subpoenas 
for  witnesses  must  be  issued,  on  the  application  of  either  the 
defendant  or  the  solicitor,  by  the  clerk  of  the  court  in  which 
the  indictment  was  found,  commanding  such  .witnesses  to 
appear  at  the  court  to  which  the  trial  is  removed,  which  sub- 
poenas must  be  executed  by  the  sheriff,  and  returned  to  the 
clerk  of  the  latter  court;  and  the  clerk  must,  after  the  delivery 
of  the  transcript  to  him,  issue  the  subpoenas  for  witnesses. 

7857.  (5314)  (4490)  (4916)  (4211)  (659)  Trial  had  on  tran- 
script; certiorari  ordered  when  necessary. — The  defendant 
must  be  tried  in  the  court  to  which  the  case  is  removed,  on  the 
copy  of  the  indictment  thus  certified;  and  such  court  may,  if 
necessary,  on  a  proper  showing,  order  the  clerk  of  the  court  in 
which  the  indictment  was  found  to  correct  any  mistake  in  the 
transcript,  or  to  certify  any  portion  of  the  record  which  he  may 
have  omitted. 

Destruction  of  certified  transcript,  how  supplied. — Dunn  v.  State,  60  Ala. 
35.  Court  may  issue  certiorari  for  certified  copies  of  papers,  etc.,  if  originals 
have  been  sent;  will  not  operate  discontinuance. — Harrall's  case,  26  Ala.  52. 
Sufficiency  of  transcript. — Scott's  case,  37  Ala.  117;  Brister's  case,  26  Ala. 
107.  Defective  certificate  may  be  supplied  by  testimony  of  clerk. — Hairs  case, 
51  Ala.  9;  Bishop's  case,  30  Ala.  34.  What  record  of  conviction  on  change 
of  venue  must  show;  when  agreement  of  counsel  insufficient. — Goodloe's  ease, 
60  Ala.  93.    See,  also,  note  to  S  7854  (5312). 

7858.  (5315)  (4491)  (4917)  (4212)  (660)  Pines  and  forfeit- 
ores,  fees  of  jurors  and  witnesses  not  affected  by  removal- 
All  fines  and  forfeitures  in  such  cases  go  to  the  county  in  which 
the  indictment  was  found,  and  judgment  must  be  rendered 
accordingly;  and  the  fees  of  all  jurors  and  witnesses,  on  being 
properly  certified  by  the  clerk  of  the  court  to  which  the  trial 
is  removed,  are  a  charge  on  the  county  in  which  the  indictment 
was  found,  in  like  manner  as  if  the  trial  had  not  been  removed. 

Greene  County  v.  Hale  County,  61  Ala.  72. 
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CROSS   REFERENCES. 


VENUE   (Civil  Code) 6110-6122 

"        (Criminal  Code)    7861-7858,  7224-7232 

VERDICT  (Criminal  Code) 7315-7317 

VESSELS  (Criminal  Code) 7807  et  seq. 

VBTEBINABIANS   (Political  Code) 757-  770 

VETO  BY  GOVERNOR  (Constitution)    125 

VETO  BT  MAYOR  (Political  Code) 1186 

VETO  RECONSTRUCTION  ACTS  (Political  Code),  p.  41. 

VIADUCTS;  OF  TOWNS  AND  CITIES  (Political  Code) 1296-1301 

VITAL  8TATISTI0S  (Criminal  Code) 7050  et  seq. 

VOID  CONTRACTS  (Civil  Code) 3334-3353 

VOTERS;  WHO  ARE  (Political  Code) 290-  297 

VOTING  (Elections)   (Political  Code) . , 290-  511^ 

•'       (Criminal  Code)    6773  et  seq. 

VULOAR  LANGUAGE   (Criminal  Code) 6217 

WAGERING  CONTRACTS  (Civil  Code) 3338-3345 

WAGES  (Civil  Code) 4165,  4201,  4790  et  seq. 

WAIVER  OF  EXEMPTIONS  (Civil  Code) 4231-4237,  4172 

WARDS  AND  GUARDIANS  (Civil  Code) 4337-4481 

WAREHOUSEMEN  AND  COMMON  CARRIERS  (Civil  Code) 6123-6142 


CHAPTER  304. 

WAREHOUSES  AND  WAREHOUSEMEN.    7859-7861. 


Section. 
7861.  Carrying  on  business  of  ware- 
houseman   without    license, 
penalty. 


Section. 

7859.  Issuing  false  receipts  for  mer- 

chandise, produce  or  articles 
of  value. 

7860.  Issuing  false  receipt  or  deliv- 

ering goods  without  surren- 
der of  receipt. 

7859.  (4738)  (3820)  Issuing  false  receipts  for  merchandise, 
produce,  or  articles  of  value. — Any  warehouseman,  or  agent  or 
employe  of  any  warehouseman,  or  any  person  engaged  in  the 
storage  or  safe  keeping  of  goods,  wares,  merchandise,  lime,  or 
lumber,  or  cotton,  grain,  hay,  or  other  produce,  dr  any  article 
of  value,  or  any  agent  or  employe  of  such  person,  or  any  officer 
or  agent  of  any  corporation  engaged  in  such  business,  who, 
with  an  intent  to  injure  or  defraud,  issues  any  false  receipt  for 
any  goods,  wares,  merchandise,  lime,  or  lumber,  cotton,  grain, 
hay,  or  other  produce,  or  any  article  of  value,  must,  on  convic- 
tion, be  fined  not  more  than  two  thousand  dollars,  and  sen- 
tenced to  hard  labor  for  the  county  for  not  more  than  two 
years,  one  or  both,  at  the  discretion  of  the  jury. 

(Nov.  29, 1880,  p.  127.) 

61-AO-VOL.  Ill 
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7860.  (4739)  (3821)  Issuing  false  receipt  or  delivering  goods 
without  surrender  of  receipt. — Any  warehouseman,  wharfinger, 
agent  of  a  vessel  or  railroad,  or  other  person,  who  violates  any 
of  the  provisions  of  sections  6132  (4219),  6134  (4221),  6135 
(4222),  6136  (4223),  of  this  Code,  must,  on  conviction,  be  fined 
not  more  than  one  thousand  dollars,  or  imprisoned  in  the  pen- 
itentiary for  not  more  than  five  years. 

(Feb.  28, 1881,  p.  134,  §  7.) 

m^.  7,  7861.  Canning  on  business  of  warehouseman  without 
3i5,  i«.  license,  penalty. — Any  person,  firm,  or  corporation  who  shall 
transact  the  business  of  a  warehouseman  for  the  storage  of 
cotton  or  other  articles  of  value  for  compensation,  without  first 
securing  a  license  and  giving  bond  as  required  by  this  Code, 
or  who  shall  continue  to  transact  such  business  after  such 
license  has  been  revoked  or  such  bond  has  become  void  or  found 
insufficient  to  deliver  property  previously  stored  in  said  ware- 
house by  the  judge  approving  the  same,  shall  be  guilty  of  a  mis- 
demeanor, and,  upon  conviction,  be  fined  a  sum  not  less  than 
one  hundred  nor  over  five  hundred  dollars  for  each  and  every 
day  such  business  is  carried  on. 

Note. — This  section  re-written  by  the  commissioner  to  make  the  meaning 
certain. 


CROSS    REFERENCES. 


WABEHOUSES  AND  WABEHOUSEMEN  (Criminal  Code) 7859-7861 

WARRANTIES  AND  COVENANTS  (Civil  Code) 3420-5421 

WARRANT  OF  ARREST  (Criminal  Code) 6278,  7587,  78© 


CHAPTEE  305. 

WARRANTS.     7862. 
(See  Arrests.    6267-6294.) 

7862.  Bench  warrant. — A  bench  warrant  is  one  issued  by  a 
judge  for  the  arrest  of  one  accused  of  a  crime  by  a  grand  jury. 
Every  officer  is  bound  to  issue  it  within  his  jurisdiction,  and 
every  person  so  arrested  must  be  committed  to  jail  until  bail 
is  tendered;  any  judicial  officer,  or  the  sheriff  of  the  county 
where  the  accusation  was  found,  may  receive  the  bail,  fix  the 
amount  of  the  bond,  and  approve  the  sureties,  unless  it  be  a 
case  that  is  bailable  only  before  some  particular  officer. 
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CROSS    REFERENCES. 


WABBANTS;  COUNTY  (Political  Code) 146  et  seq. 

WABBANTS;  STATE  (Political  Code) 599  et  seq. 

WABBANTY  (Civil  Code) 3420,  3421,  3823 

WATBB  COMPANIES  (Political  Code) 2361 

(Civil  Code) 3488  et  seq.,  3627-3637 

WATBB  0OUB8E8  (Civil  Code)    . '. 6143-6150 

(Criminal  Code)    7863-7875 

WATEB  CBAFT  (Civil  Code) 6151,  6038 

WATBB  P0WEB8  EXEMPT  (Political  Code) 2069 


CHAPTER  306. 


WATERS,  WATERCOURSES,  RIVERS,  STREAMS,  BOOMS,  ETC. 

7868-7875. 

ARTICLE  1    Obstructing,  Injuring,  Etc.    7868-7878. 
ARTICLE  2.     Pollutdto  Waters.    7874,  7875. 


AETICLE    1. 

Obstructing,  Injuring,  Etc.    7863-7873. 


8ECTION. 

7868.  Obstructing  streams  used  for 
floating  timber  to  market. 

7864.  Obstructing  navigable  water- 

course. 

7865.  Floating  logs,  timber,  or  lum- 

ber upon  watercourse  with- 
out sufficient  force  to  pre- 
vent  obstruction. 

7866.  Turning  logs,  timber,  or  lum- 

ber out  of  boom  without  no- 
tice to  owner. 

7867.  Opening  or  cutting  loose  boom 

without  authority. 

7868.  To  protect  bridges  from  float- 

ing logs,  etc.,  by  bond  to 
county. 


Section. 

7869.  Mobile  harbor;  fastening  rafts 

and  obstructing  ship  chan- 
nel in  Mobile  bay. 

7870.  Same;  injuring  ship  channel, 

beacon  light,  etc. 

7871.  Same;  master  of  vessel  draw- 

ing more  than  twelve  feet 
passing  channel  without 
permit,  etc. 

7872.  Injuring  water  dams,  bridges, 

canals,  road  gates,  etc. 
7878.  Trespass    after    warning    on 
booms,  bulkheads,  or   piles, 
erected  or  maintained  by  ri- 
parian proprietors. 


7863.  (5401)  (4135)  (4255)  Obstructing  streams  used  for 
floating  timber  to  market. — Any  person  who,  during  the  season 
of  high  waters,  leaves  or  causes  to  be  left,  in  any  of  the  streams 
of  this  state  used  for  floating  timber  to  market,  saw  logs,  or 
hewn  or  square  timber,  which  he  has  put  or  caused  to  be  put, 
into  such  stream,  so  massed  or  collected  together  as  to  obstruct 
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such  stream,  and  who  does  not  use  diligence  to  effect  a  removal 
of  such  obstructions,  must,  on  conviction,  be  fined  not  less  than 
twenty-five  nor  more  than  two  hundred  and  fifty  dollars. 

(Toulmin's  Digest,  pp.  702  et  seq.)     (Jan.  31,  1877,  p.  140.) 

7864.  (5402)  (4136)  (4254)  Obstructing  navigable  water- 
course. — Any  person  who  dams  up  or  otherwise  obstructs  a 
navigable  watercourse,  must,  on  conviction,  be  fined  not  less 
than  one  hundred  nor  more  than  one  thousand  dollars. 

(Feb.  28,  1887,  p.  132,  §  2.)  Injunction  against  interference  with  boom.— 
Sullivan  v.  Spotswood,  82  Ala.  163  (2  So.  716);  Olive's  case,  86  Ala.  88  (5  So. 
653). 

7865.  (5403)  Floating  logs,  timber,  or  lumber  upon  water- 
course without  sufficient  force  to  prevent  obstruction.— Any 

person  who  floats  any  logs,  timber,  or  lumber  upon  any  nav- 
igable watercourse,  without  accompanying  the  same  with 
sufficient  force  to  prevent  the  obstruction  of  such  watercourse 
so  as  to  hinder  the  removal  of  any  logs,  timber,  or  lumber  from 
the  banks  or  shores  thereof,  must,  on  conviction,  be  fined  not 
less  than  one  hundred  nor  more  than  one  thousand  dollars. 

(Feb.  28, 1887,  p.  132,5  1.)     Olive's  case,  86  Ala.  88  (5  So.  653). 

7866.  (5404)  Turning  logs,  timber,  or  lumber  out  of  boom 
without  notice  to  owner. — Any  person  owning  or  controlling 
any  boom  in  any  navigable  watercourse,  who  turns  adrift  any 
logs,  timber,  or  lumber  caught  in  such  boom,  without  giving  the 
owner  of  such  logs,  timber,  or  lumber  five  days'  notice  of  his 
intention  to  do  so,  must,  on  conviction,  be  fined  not  less  than 
one  hundred  nor  more  than  one  thousand  dollars. 

(Feb.  28,  1887,  p.  132,  §  3.) 

7867.  (5405)  Opening  or  cutting  loose  boom  without  author- 
ity.— Any  person  who  opens  the  boom  of  another  for  any  pur- 
pose without  his  permission,  or  willfully  cuts,  unties,  loosens, 
or  casts  off  any  rope,  chain,  pole,  timber,  pile,  or  other  fasten- 
ing by  which  a  boom  containing  any  logs,  timber,  or  lumber  is 
secured,  must,  on  conviction,  be  fined  not  less  than  one  hun- 
dred nor  more  than  one  thousand  dollars. 

(Feb.  28,  1887,  p.  132,  $  3.) 


Oct.  9, 


7868.  To  protect  bridges  from  floating  logs,  etc.,  by  bond  to 
l^f: ,  county. — Any  person,  firm,  or  corporation  who  floats  any  logs, 
and  2.  timber,  or  lumber  down  any  of  the  streams  flowing  through 
any  county  of  this  state  over  which  bridges  have  been  built  or 
shall  hereafter  be  built  by  contract  with  or  by  order  of  the 
court  of  county  commissioners  or  board  of  revenue  of  such 
county,  unless  such  person,  firm,  or  corporation  first  execute  a 
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bond  in  the  stun  of  five  hundred  dollars,  with  at  least  two  good 
and  sufficient  sureties,  or  in  some  guaranty  company  doing 
business  in  Alabama,  payable  to  the  judge  of  probate  of  the 
county  or  counties  through  which  such  streams  flow,  condi- 
tioned as  required  by  law  for  similar  bonds  approved  by  such 
judges  of  probate,  and  recorded  and  kept  in  their  respective 
offices,  to  secure  and  indemnify  such  county  or  counties  against 
loss,  injury,  or  damage  to  such  bridge  over  such  streams  by 
reason  of  floating  logs,  timber,*  or  lumber  down  such  stream, 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
must  be  fined  not  less  than  twenty-five  nor  more  than  five  hun- 
dred dollars,  and  may  be  sentenced  to  the  county  jail  or  to  hard 
labor  for  the  county  for  not  more  than  twelve  months. 

7869.  (5406)  (4137)  Mobile  harbor;  fastening  rafts  and 
obstructing  ship  channel  in  Mobile  bay. — Any  person  who 
makes  any  vessel,  boat,  or  water  craft  of  any  description,  or 
any  raft  or  collection  of  logs,  lumber,  or  timber,  fast  to  any 
beacon  or  light  stake  or  piling  which  may  be  of  any  use  or 
benefit  in  making  use  of  the  dredged  channel  in  the  bay  of 
Mobile,  is  liable  to  indictment  in  the  city  court  of  Mobile,  or 
circuit  court  of  Mobile  county,  or  any  other  court  of  competent 
jurisdiction,  and  must,  on  conviction,  be  fined  not  more  than 
five  hundred  dollars,  and  may  also  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county,  for  not  more 
than  six  months. 

(Feb.  17, 1885,  p.  154,  5  2.) 

7870.  (5407)  (4138)  Same;  injuring  ship  channel,  beacon 
light,  etc. — Any  person  who  knowingly  or  willfully  causes,  or 
is  concerned  in  causing,  any  damage  or  injury  to  any  part  of 
the  dredged  channel,  as  it  now  exists,  or  may  hereafter  exist, 
at  any  point  or  points  between  the  upper  or  northern  limits  of 
the  port  of  Mobile  and  the  lower  part  of  the  bay  of  Mobile,  or 
to  any  beacon  light,  stake,  piling,  or  other  matter,  or  thing, 
which  is  or  may  be  used,  or  intended  to  be  used,  in  connection 
with  such  dredged  channel  for  the  better  navigation  of  the 
same,  is  liable  to  indictment  in  the  city  court  of  Mobile,  or  the 
circuit  court  of  Mobile  county,  or  any  other  court  of  compe- 
tent jurisdiction,  and,  on  conviction,  must  be  fined  not  more 
than  ten  thousand  dollars,  and  may  also  be  imprisoned  in  the 
penitentiary  for  not  more  than  twenty  years. 

(Feb.  17, 1885,  p.  154,  §  3.) 

7871.  (5408)  (4139)  Same;  master  of  vessel  drawing  more 
than  twelve  feet  passing  channel  without  permit,  etc. — Any 
master  or  person  in  charge  of  any  vessel  drawing  more  than 
twelve  feet  of  water,  which  may  enter  into  the  dredged  chan- 
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nel  between  the  upper  limits  of  the  port  of  Mobile  and  the 
onter  bar  of  the  bay  or  harbor  of  Mobile,  without  a  permit 
from  the  harbor  master,  or  in  violation  of  the  rules  and  regula- 
tions of  the  commissioners  of  pilotage  of  the  port  and  harbor 
of  Mobile,  is  liable  to  indictment  in  the  city  court  of  Mobile,  or 
circuit  court  of  Mobile  county,  or  any  other  court  of  competent 
jurisdiction,  and  must,  on  conviction,  be  fined  not  more  than 
ten  thousand  dollars,  and  may  also  be  imprisoned  in  the  peni- 
tentiary for  not  more  than  ten  years. 

(Feb.  17, 1885,  p.  154,  §  5.) 

7872.  (5621)  (3886)  (4418,  4420)  (3737,  3738)  (190,  191). 
Injuring  water  dams,  bridges,  canals,  road  gates,  etc— Any 
person  who  willfully  injures  any  milldam,  or  other  dam  to 
create  water  power,  or  any  embankment  necessary  to  support 
such  dam,  or  willfully  removes,  injures,  or  destroys  any  lock, 
bank,  culvert,  aqueduct,  or  water  weir  of  any  canal,  or  wan- 
tonly obstructs  or  hinders  the  free  use  or  navigation  of  any 
canal,  or  wantonly  opens  any  lock  gate,  puddle  gate,  culvert 
gate,  or  water  gate  of  any  canal,  or  willfully  injures  or 
destroys,  otherwise  than  by  burning,  any  public  bridge,  toll 
bridge,  causeway,  turnpike  gate,  or  other  gate  erected  on  any 
road  by  authority  of  law,  must,  on  conviction,  be  fined  not  less 
than  fifty  nor  more  than  five  hundred  dollars,  and  may  be  im- 
prisoned in  the  county  jail,  or  sentenced  to  hard  labor  for  the 
county,  for  hot  more  than  six  months;  and  the  fine  goes  to 
the  injured  party.     (Form  42  [35].) 

(Clay's  Digest,  p.  418,  §  12.)  Judicial  notice  of  public  riven;  statute  de 
daring  stream  to  be  a  public  highway;  prescriptive  right  to  mill  dam  or 
other  obstruction  in  river. — Olive  v.  State,  86  Ala.  88  (5  So.  653).  Sufficiency 
of  indictment  for  destroying  public  bridge  under  this  section. — Owens 'a  case, 
52  Ala.  400.  Destroying  a  bridge  to  allow  passage  of  a  raft,  when  admis 
sible  as  an  excuse. — lb.    What  no  defense. — lb. 

7873.  (5622)  Trespass  after  warning  on  booms,  bulkheads, 
or  piles,  erected  or  maintained  by  riparian  proprietors.— Any 

person  who,  having  been  warned  within  the  twelve  months 
next  preceding  by  the  owner  or  proprietor  not  to  do  so,  tres- 
passes npon  any  boom,  bulkhead,  or  piles,  lawfully  erected  or 
maintained  in  any  of  the  waters  of  this  state  by  any  riparian 
owner  or  proprietor,  by  fastening  any  boat  or  other  thing 
thereto,  or  by  making  any  other  use  thereof,  without  first  hav- 
ing obtained  the  consent  of  such  owner  or  proprietor,  or  any 
person  who  continues  to  make  such  use  of  any  such  boom, 
bulkhead,  or  piles,  after  being  warned  by  the  owner  or  pro- 
prietor thereof  to  discontinue  the  same,  must,  on  conviction, 
be  fined  not  less  than  ten  nor  more  than  one  hundred  dollars 
for  each  day  he  continues  to  make  such  use  of  such  boom,  bulk- 
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heady  or  piles  and  one-half  of  the  fine  must  go  to  the  owner  or 
proprietor  thereof. 

(Feb.  21, 1893,  f  1120.) 

AETICLE  2. 
Polluting  Watkbs.    7874,  7875. 


Section. 
7874.  Depositing  dead  animals  and 
fowls  in  running  streams. 


Section. 
7875.  Polluting    water    supply    of 
town  or  city. 


7874.  (5330)  (1464)  (1728)  (4435)  Depositing  dead  animals 
and  fowls  in  running  streams. — Any  person  who  deposits  the 
body  of  a  dead  animal  or  fowl  in  any  running  stream  must,  on 
conviction,  be  fined  ten  dollars;  and  one-half  of  the  fine  must 
go  to  the  informer.  Justices  and  constables  are  especially 
charged  with  the  enforcement  of  this  section. 

(Dec  12, 1892,  p.  107;  Feb.  15, 1854,  p.  57.) 

7875.  (5331)  Polluting  water  supply  of  town  or  city.— It 
shall  be  unlawful  for  any  person  to  knowingly  deposit  any 
dead  animal  or  nauseous  substance  in  any  source,  standpipe, 
or  reservoir,  from  which  water  is  supplied  to  any  city  or  town 
of  this  state.  Any  person  violating  the  provisions  of  this  sec- 
tion shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction, 
shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars, 
and  may  be  sentenced  to  hard  labor  for  the  county  not  exceed- 
ing one  year. 

(Feb.  IV,  1897,  p.  1281.) 

CROSS    REFERENCES. 


WATERS,     WATERCOURSES,    RIVERS,    STREAMS,     BOOMS,     ETC. 

(Criminal  Code)    7863-7875 

WATERWORKS;   MUNICIPAL   (Political  Code) 1260-1263 

WEAPONS,  CONCEALED  (Criminal  Code) 6421-6425 


CHAPTER  307. 

WEIGHTS  AND  MEASURES.     7876. 

7876.  Selling  by  false  weights  and  measures.— If  any  person 
shall  knowingly  buy  or  sell  by  false  weights  or  measures,  he 
shall  be  deemed  a  common  cheat,  and  shall  be  punished  as  for 
a  misdemeanor. 


968  WEIGHTS   AND   MEASUBES— WITNESSES. 

Witnesses;  Modes  of  Procuring  Their  Attendance  and  Testimony. 

CROSS  REFERENCES. 


WEIGHTS  AND  MEASUBES  (Political  Code) 2429-2439 

(Criminal  Code)   7876 

WELL  (Criminal  Code)*. 7575 

WHABPINGEBS    (Civil   Code) 6131-6142 

WHABVES  AND  WHARF-BOATS  (Civil  Code) 4790,  4791 

WHEAT    (Political   Code) 2439 

WHITECAPPING    (Criminal    Code) 7388,  6308 

WIDOW  (Civil  Code) 3812-3837,  4196-4230,  6168-6171 

WIFE  (Civil  Code) 4486-4504 

WILD  HOGS  (Criminal  Code) 6962 

WILLS  (Civil  Code) 6152-6209 


CHAPTER  308. 

WITNESSES.     7877-7900. 

ARTICLE  1.  Witnesses;  Modes  of  Procuring  Theib  Attendance  ahd 
Testimony.    7877-7885. 

ARTICLE  2.    Witnesses  ;  Depositions  Taken,  When  and  How.    7886-7890. 

ARTICLE  3.    Proceedings  Against  Defaulting   Witnesses.    7891-7893. 

ARTICLE  4.  Witnesses;  Theib  Competency  and  Sufficiency:  Accom- 
plices and  Defendants.    7894-7900. 


AKTICLE  1. 

Witnesses;  Modes  of  Procuring  Their  Attendance  and  Testimony. 

7877-7885. 


Section. 

7877.  Subpoena    not    issued    before 

arrest  or  bail. 

7878.  Subpoenas     for     defendant's 

witnesses. 

7879.  Subpoenas     for     state     wit- 

nesses. 

7880.  Solicitor  may  issue  subpoenas. 

7881.  Summoning    and     attendance 

of  witnesses. 


Section. 

7882.  Witnesses      to      attend     on 

Wednesday,  or  second  Mon- 
day, or  day  case  set  for 
trial. 

7883.  Subpoenaed  but  once,  except 

on  reversal  of  judgment 

7884.  Witnesses  at  special  terms. 

7885.  Subpoenas;    how   executed. 


7877.  (5280)  (4456)  (4918)  (4213)  (661)  Subpoena  not 
issued  before  arrest  or  bail. — No  subpoena  must  be  issued  in  a 
criminal  case,  unless  the  defendant  is  in  custody,  or  has  given 
bail  to  answer  the  charge. 

7878.  (5281)  (4457)  (4919)  (4214)  (662)  Subpoenas  for 
defendant's  witnesses. — If  the  defendant  is  in  custody,  or  has 
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given  bail  to  Answer  the  charge,  it  is  the  dnty  of  the  clerk  of 
the  court  in  which  the  prosecution  is  pending,  on  his  applica- 
tion, to  issue  subpoenas  for  such  witnesses  as  he  requires,  as 
well  during  the  sitting  of  the  court  as  in  vacation. 

7879.  (5282)  (4458)  (4920)  (4215)  (663)  Subpoenas  for 
state  witnesses. — The  clerk  must  also  issue  subpoenas  for  all 
witnesses  on  the  part  of  the  state,  whose  names  are  so  marked 
on  the  indictment,  if  any,  and  for  such  other  witnesses  as  the 
solicitor  may  direct  him  to  summon. 

7880.  (5283)  (4459)  (4921)  (4216)  (664)  Solicitor  may  issue 
subpoenas. — The  solicitor  also  has  authority  to  issue  sub- 
poenas for  witnesses  on  the  part  of  the  state,  to  appear  either 
before  the  grand  jury,  or  before  any  court  in  his  circuit. 

7881.  (5284)  (4460)  (4923)  Summoning  and  attendance  of 
witnesses. — It  is  the  duty  of  clerks  of  the  city  and  circuit 
courts  to  subpoena  witnesses  in  causes  set  for  trial  to  the  day 
fixed  for  such  trial,  at  the  first  term  that  such  causes  are  placed 
upon  the  docket;  and  it  shall  not  be  necessary  to  re-subpoena 
such  witnesses  to  subsequent  terms,  but  they  shall  be  required 
to  attend  at  such  subsequent  terms,  upon  the  day  fixed  for  the 
trial  of  such  causes,  and  from  day  to  day  of  such  terms  as 
required  by  the  court  until  such  causes  are  disposed  of. 

(Clay's  Digest,  p.  599,5  3;  Feb.  8, 1877,  p.  138,  §  2.) 

7882.  (5285)  (4461)  (4924)  (4218)  (666)  Witnesses  to 
attend  on  Wednesday,  or  second  Monday,  *or  day  case  set  for 
trial. — Where  the  term  of  the  court  is  by  law  limited  to  one 
week,  witnesses  must  be  subpoenaed1  to  attend  on  Wednesday 
of  that  week;  and  where  the  term  is  longer  than  one  week, 
they  must  be  subpoenaed  to  attend  on  Monday  of  the  second 
week;  and  the  criminal  docket  must,  in  each  case,  be  taken  up 
on  the  day  on  which  the  witnesses  are  subpoenaed  to  attend. 
When  a  case  is  set  for  trial*  on  a  particular  day,  the  witnesses 
therein  must  be  subpoenaed  to  attend  on  such  day. 

7883.  (5286)  (4462)  (4925)  Subpoenaed  but  once,  except  on 
reversal  of  judgment. — Witnesses  subpoenaed  are  bound  to 
attend  from  term  to  term  until  the  cas6  is  disposed  of;  but  if  a 
judgment  is  rendered  in  the  case,  which  is  reversed  by  the 
supreme  court,  new  subpoenas  must  be  issued  for  the  state  wit- 
nesses, and  also  for  the  defendant's  witnesses  on  his  applica- 
tion. 

7884.  (5287)  (4463)  (4926)  (4219)  (667)  Witnesses  at  spe- 
cial terms. — When  a  special  term  is  directed  for  the  trial  of  a 
person  charged  with  a  felony,  all  witnesses  must  be  subpoenaed, 
or  recognized,  to  attend  such  special  term. 
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7885.  (5288)  (4464)  (4922)  (4217)  (665)  Subpoenas;  how 
executed. — Subpoenas  in  criminal  cases  must  be  executed  upon 
the  witness  either  personally  or  by  leaving  a  copy  at  his  place 
of  residence,  unless  the  subpoena  is  issued  during  term  time, 
when  it  must  be  executed  by  personal  service. 


AETICLE  2. 
WrnTESsn ;  Depositions  Taken,  When  and  How.    7889-7890. 


Section. 

7886.  Depositions  in  criminal  cases; 

when  taken  by  defendant. 

7887.  Affidavit,  interrogatories,  etc. 

7888.  When  taken  by  state. 


Section. 

7889.  Taken  as  in  civil  cases;  when 

not  read. 

7890.  Deposition  of  convict  for  de- 

fendant;   notice    served   on 
solicitor. 


7886.  (5289)  (4465)  (4932)  (4227)  (675)  Depositions  in 
criminal  cases;  when  taken  by  defendant.— The  defendant 
may  take  the  deposition  of  any  witness,  who,  from  age,  infirm- 
ity, or  sickness,  is  unable  to  attend  court;  or  who  resides  out  of 
the  state,  or  more  than  one  hundred  miles  from  the  place  of 
trial,  computing  by  the  route  usually  traveled;  or  who  is 
absent  from  the  state;  or  where  the  defense,  or  a  material  part 
thereof,  depends  exclusively  on  the  testimony  of  the  witness. 

The  provisions  of  this  article  apply  to  cases  pending  In  court;  not  to  pre- 
liminary examinations. — Couch's  case,  63  Ala.  163.  When  no  cross-interroga- 
tories have  been  filed  by  the  state,  and  the  defendant  declines  to  read  the 
deposition,  it  is  not  admissible  for  the  proscution. — Anderson's  case,  89  Ala. 
12  (7  So.  429).  Testimony  of  witnesses  on  former  prosecution,  when  admis- 
sible and  how  proven  on  subsequent  trial. — Lowe  v.  State,  86  Ala.  47  (5  So. 
435).  Failure  of  minute  entry*  to  show  formation  and  showing  that  grand 
jurors  reduced  to  fourteen  and  that  §  7283  (5023)  was  not  complied  with  in 
making  up  the  deficiency  is  within  the  curative  power  of  $  7886  (5289). — Shir- 
ley v.  State,  144  Ala.  35  (40  So.  269). 

7887.  (5290)  (4466)  (4933)  (4228)  (676)  Affidavit,  inter- 
rogatories, etc. — When  the  defendant  desires  to  take  the  depo- 
sition of  any  witness  under  the  provisions  of  the  preceding 
section,  he  must  make  affidavit  before  some  officer  authorized 
to  administer  oaths,  setting  forth  some  one  or  more  of  the 
above  causes  for  taking  the  deposition,  and  that  the  testimony 
of  the  witness  is  material,  and  must  file  with  the  clerk  inter- 
rogatories to  be  propounded  to  the  witness;  a  copy  of  which 
interrogatories  must  be  served  on  the  prosecutor,  or  on  the 
solicitor,  if  either  of  them  is  in  the  county;  and  such  prose- 
cutor or  solicitor  may,  within  ten  days  thereafter,  file  cross- 
interrogatories,  to  which  the  defendant  may,  within  a  like 
period  of  ten  days,  file  rebutting  interrogatories;  at  the  expira- 
tion of  which  time,  or,  if  no  cross-interrogatories  are  filed,  at 
the  expiration  of  ten  days  from  the  filing  of  the  interrogatories 
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in  chief,  the  clerk  must  issue  a  commission,  accompanied  with 
a  copy  of  all  the  interrogatories  filed;  and  the  deposition  must 
be  taken  at  such  time  and  place  as  the  commissioner  may 
appoint.  If  neither  the  solicitor  nor  prosecutor  is  in  the 
county,  service  of  the  interrogatories  may  be  had  by  filing  the 
interrogatories  in  the  office  of  the  clerk  for  ten  days. 

7888.  (5291)  (4467)  (4934)  (4229)  (677)  When  taken  by 
state. — The  deposition  of  any  witness  on  the  part  of  the  state 
may  be  taken  in  like  manner,  and  for  similar  causes,  when  the 
defendant  files  his  written  consent  thereto. 

7889.  (5292)  (4468)  (4935)  (4230)  (678)  Taken  as  in  civil 
cases;  when  not  read. — Depositions  taken  under  the  pro- 
visions of  the  three  preceding  sections  are  governed  by  the 
same  rules  which  are  applicable  to  depositions  taken  in  civil 
cases  at  law;  and  no  such  deposition  can  be  read  in  evidence 
on  the  trial,  if  it  appear  that  the  witness  is  alive,  and  able  to 
attend  court,  and  within  its  jurisdiction. 

Jury  no  right  to  carry  out  depositions,  but  it  is  matter  of  discretion  with 
court.— Smith  v.  State,  142  Ala.  15  (39  So.  329). 

7890.  (5293)  (4469)  (4614)  (3916)  (368)  Deposition  of  con- 
vict  for  defendant;  notice  served  on  solicitor. — The  defendant 
in  any  criminal  prosecution  may  take  the  testimony  of  any 
convict  in  the  penitentiary,  on  interrogatories  and  notice,  as  in 
other  cases  of  taking  testimony  by  interrogatories,  the  con- 
vict's answer  being  taken  on  oath  and  returned  with  the  com- 
mission, as  in  other  cases;  but  the  notice,  in  such  case,  with  a 
copy  of  the  interrogatories,  must  be  served  on  the  solicitor  of 
the  circuit  in  which  the  prosecution  is  pending. 

This  provision  has  no  reference  to  the  competency  of  witness,  but  leaves 
that  to  general  law;  crossing  interrogatories  without  objection  is  waiver  of 
incompetency,  otherwise  objection  allowed  at  any  time  before  trial. — P.  & 
M.  Ins.  Co.  v.  Tunstall,  72  Ala.  142. 


ARTICLE  3. 
Proceedings  Against  Defaulting  Witnesses.    7891-7803. 


Section. 
7891.  Penalty     against     defaulting 

witness;  judgment  nisi. 
7882.  Judgment  absolute. 


8ECTION. 

7898.  Two  returns  "not  found" 
equivalent  to  personal  serv- 
ice. 


7891.  (5294)  (4470)  (4929)  (4224)  (672)  Penalty  against 
defaulting  witness;  judgment  nisi.— Any  witness  who  is  duly 
summoned  in  a  criminal  case,  and  who  fails  to  appear  as  com- 
manded, forfeits  one  hundred  dollars  to  the  party  at  whose 


972  WITNESSE8. 

Witnesses;   Their  Competency  and  Sufficiency;   Accomplices  and  Defendants. 

instance  he  was  summoned,  for  which  a  conditional  judgment 
must  be  rendered  against  him. 

(Aikin's  Digest,  p.  451,  §  4.) 

7892.  (5295)  (4471)  (4930)  (4225)  (673)  Judgment  abso- 
lute.— When  a  conditional  judgment  has  been  rendered  against 
a  defaulting  witness  in  a  criminal  case,  if  he  does  not  appear 
at  the  same  term  and  show  a  sufficient  excuse  for  his  defaujt,  a 
notice  must  be  issued  by  the  clerk  of  the  court,  notifying  him 
of  the  rendition  of  such  conditional  judgment,  and  that  the 
same  will  be  made  absolute  at  the  next  term  of  the  court,  unless 
he  appears  and  shows  sufficient  excuse  for  his  default;  which 
notice  must  be  served  by  the  sheriff  and  returned  three  days 
before  the  next  term  of  the  court;  and  if  he  fails  to  appear  as 
required,  or  fails  to  show  a  sufficient  excuse  for  his  default,  to 
be  determined  by  the  court,  the  judgment  must  be  made  abso- 
lute against  him. 

When  two  judgments  rendered  against  defaulting  witness,  his  proper 
remedy  is  to  move  to  vacate  last  judgment. — Ryan's  case,  13  Ala.  514. 

7893.  (5296)  (4472)  (4931)  (4226)  (674)  Two  returns  "not 
found"  equivalent  to  personal  service. — If  two  notices  of  the 
rendition  of  such  conditional  judgment  are  returned  "not 
found' '  by  the  proper  officer,  such  returns  are  equivalent  to 
personal  service,  and  the  judgment  may  be  made  absolute 
thereon. 


ARTICLE  4. 

Witnesses  ;  Theib  Competency  and  Sufficiency  ;  Accomplices  and  Defend- 
ants.   7804-7900. 


Section. 
7894.  The    defendant    in     criminal 

cases    a    competent    witness 

for  himself. 
7896.  Interest  of  witness. 
7896.  Competency  of  juror;  must  re- 


Section. 

7898.  Discharge    and    acquittal    of 

defendant  to  be  witness  for 
state. 

7899.  Competency    of    co-defendant 


veal    fact    known    to    hira;  a8  witness;  when  verdict  of 

how  sworn  and  examined.  I  ^     ...  ,    ,.      .   , 

«*w^r   m    x»  j>  ,.  acquittal  directed. 

7897.  Testimony     of     accomplices;  n 

must  be  corroborated  to  au-    j       790°-  Wife  witness  in  abandonmeit 
thorize  conviction  of  felony.    |  and  vagrancy  proceedings. 

7894.  (5297)  (4473)  The  defendant  in  criminal  cases  a  com- 
petent witness  for  himself. — On  the  trial  of  all  indictments, 
complaints,  or  other  criminal  proceedings,  the  person  on  trial 
shall,  at  his  own  request,  but  not  otherwise,  be  a  competent 
witness;  and  his  failure  to  make  such  request  shall  not  create 
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any  presumption  against  him,  nor  be  the  subject  of  comment 
by  counsel. 

Origin  of  statute. — See  act  of  Feb.  17,  1885,  p.  139.    Prior  to  this  statute 
could  only  make  statement.    Statute  authorizing  wife  to  testify  against  her 
husband  not  ex  post  facto. — Webster  v.  State,   142  Ala.  56   (38  So.   1010). 
It  is  an  unsettled  question  in  England,  whether  evidence  by  an  accused  on 
examination  before  coroner  could  be  given  in  evidence  against  him  on  a  subse- 
quent trial,  but  it  is  settled  in  this  state  that  such  evidence  is  admissible. — 
Wilson  v.  State,  110  Ala.  1  (20  So.  415),  Brickell,  C.  J.,  dissenting.      A  bastardy 
proceeding,  though  quasi  criminal,  is  not  a  criminal  prosecution  within  the 
meaning  of  this  statute. — Miller  v.  State,  110  Ala.  69  (20  So.  392).    Failure 
to  introduce  co-defendant  does  not  justify  unfavorable  inference. — Brock  v. 
State,  123  Ala.  24    (26  So.  329),  Tyson,  J.,  dissenting.    Defendant,   having 
testified  voluntarily  for  himself,  may  be  recalled  as  a  witness  to  lay  predicate 
to  impeach   him. — Dudley  v.   State,   121   Ala.   4    (25   So.   742).    The   statute 
forbids  comment  In  argument  in  a  criminal  case  because  defendant  fails  to 
testify,  but  in  order  to  revise  such  action  the  trial  court  must  be  appealed 
to  to  remedy  the  wrong  by  eradicating  the  effect  upon  the  minds  of  the  jury, 
and  if  that  court  refuse,  the  appellate  court  will  reverse,  but  it  cannot  do 
so  without  an  objection  in  the  lower  court  and  a  refusal. — Stone  v.  State,  105 
Ala.  60   (17  So.  114).    Before  the  amendment  of  this  section,  it  permitted 
defendant  to  make  an  unsworn  statement;  as  to  nature  of  which  see  Black- 
bum's  case,  71  Ala.  319;   ChappelTs  case,  lb.  322;  Beasley's  case,  lb.  328. 
Weight  of,  and  how  considered  by  the  jury. — lb.    Act  construed. — Chappell's 
case,  71  Ala.  322.    Defendant  could  not  then  be  examined  or  impeached,  as 
he  was  not  a  witness. — lb.;  Whizenant's  case,  lb.  383.    Could  be  commented 
on  by  counsel. — lb.     The  defendant  could  not  state  his  motive  or  belief. — lb. 
377;  Burke's  case,  lb.      As  to  defendant's  statement  under  such  previous  law, 
see,  also,  Williams's  case,  74  Ala.  18.    Under  present  statute,  defendant  electing 
to  testify  as  a  witness  may  be  compelled  to  disclose  all  he  knows  touching  the 
crime  for  which  he  is  being  tried,  whether  for  or  against  him. — Thomas's  case, 
100  Ala.  53   (14  So.  621).    But,  against  his  objection,  cannot  be  examined 
touching  his  connection  with  other  crimes. — Clarke's  case,  78  Ala.  474.    When 
age  in  question,  may  be  required  to  stand  up  before  the  jury. — Williams's 
case,  98  Ala.  52  (13  So.  333).    Is  subject  to  cross-examination  and  impeach- 
ment as  any  other  witness. — Clarke's  case,  78  Ala.  474;  Bains 's  case,  88  Ala. 
91  (7  So.  315);  Kirby's  case,  89  Ala.  63  (8  So.  110);  Mitchell's  case,  94  Ala. 
68  (10  So.  518);  Williams's  case,  98  Ala.  52  (13  So.  333);  Hicks 's  case,  99 
Ala.  169  (13  So.  375);  Thomas's  case,  100  Ala.  53  (14  So.  621).    His  general 
character  may  be  inquired  into,  but  not  his  character  for  peace  unless  put 
in  issue. — Dolan's  case,  81  Ala.  11  (1  So.  707);  Mitchell's  case,  94  Ala.  68 
(10  So.  518);  Jones's  case,  96  Ala.  102  (11  So.  399);  McDaniel's  case,  97  Ala. 
14  (12  So.  241);  Fountain's  case,  98  Ala.  40  (13  So.  492);  Byer's  case,  105 
Ala.  31  (16  So.  716).    May  be  shown  to  have  been  convicted  of  larceny. — 
Thompson's  case,  100  Ala.  70  (14  So.  878);  Prior's  case,  99  Ala.  196  (13  So. 
681).    Comment  may  be  made  on  his  failure   or  refusal,   as  a  witness,   to 
explain  or  rebut  criminating  facts. — Clarke's  case,  87  Ala.  71   (6  So.  368); 
Cotton's  ease,  87  Ala.  103  (6  So.  372).    Cannot  testify  as  to  uncommunicated 
motives  or  intentions. — Brown's  case,  79  Ala.  51.    May  be  recalled  for  further 
cross-examination,  at  any  stage  of  the  trial,  as  the  court  may  allow. — Thomas's 
case,  100  Ala.  53  (14  So.  621).    Jury  alone  decides  what  weight  they  will 
give  his  testimony. — McKee's  case,  82  Ala.  32   (2  So.  451);  Dick's  case,  87 
Ala.  61  (6  So.  395);  Norris's  case,  87  Ala.  85  (6  So.  371);   Allen's  case,  87 
Ala.  107  (6  So.  370);    Lewis's  case,  88  Ala.  11  (6  So.  755).      "Is  to  be  consid- 
ered in  connection  with  all  the  other  evidence  in  the  case,  and  if  they  are 
not  satisfied  it  is  true,   they  may  disregard  it." — Lewis's  case,  88  Ala.   11 
(6  So.  755).     Charge  that  they  must  give  it  the  same  consideration  as  they 
would  the  testimony  of  any  other  witness,  properly  refused. — McKee's  case, 
82  Ala.  32  (2  So.  451).    On  joint  trial  of  two  or  more,  if  one  elects  to  testify, 
he  is  subject  to  examination  by  every  one  concerned  in  the  trial,  the  same  as 
a  disinterested  witness. — Harris's  case,  78  Ala.  482.    Improper  comment  of 
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counsel;  trial  court  must  be  first  appealed  to  and  exception  reserved  to  its 
action,  else  not  reviewable  on  appeal. — Stone's  case,  105  Ala.  60  (17  So.  114). 
Bastardy,  being  only  quasi  criminal,  defendant's  failure  to  testify  not  pro- 
tected from  comment  by  this  statute. — Miller's  case,  110  Ala.  69  (20  So.  392). 

7895.  (5298)  (4474)  Interest  of  witness.— There  shall  be  no 
exclusion  of  a  witness  in  a  criminal  case  because,  on  conviction 
of  the  defendant,  he  may  be  entitled  to  a  reward,  or  to  a 
restoration  of  property,  or  to  the  whole  or  any  part  of  the 
fine  or  penalty  inflicted;  snch  objection  is  addressed  to  the 
credibility,  not  to  the  competency  of  the  witness. 

(Inserted  by  Code  Commissioners  of  1886.) 
Bohannon's  case,  73  Ala.  47;  Hall's  case,  53  Ala.  634. 

7896.  (5299)  (4475)  (4905)  (4200)  (648)  Competent  of 
juror;  must  reveal  fact  known  to  him;  how  sworn  and  ex- 
amined.— If  a  juror  has  personal  knowledge  respecting  any 
fact  in  controversy,  he  mnst  declare  it  in  open  conrt  during 
the  trial;  and  if,  during  the  retirement  of  the  jury,  a  juror 
declares  a  fact  as  of  his  own  knowledge,  which  could  be 
evidence  in  the  cause,  the  jury  must  forthwith  return  into 
court,  and  such  juror  must,  in  either  case,  be  sworn  and 
examined  as  a  witness  in  the  presence  of  the  parties. 

Warrant  of  arrest  founded  on  coroner's  inquest;  justice  of  the  peace 
acting  as  coroner. — Boynton  v.  State,  77  Ala.  29.  Being  witness  does  not 
make  one  incompetent  as  juror,  yet  is  ground  for  challenge  for  cause. — Bell's 
case,  44  Ala.  393;  Commander's  case,  60  Ala.  1;  Atkins's  case,  lb.  45. 

7897.  (5300)  (4476)  (4895)  (4193)  (641)  Testimony  of 
accomplices;  must  be  corroborated  to  authorise  conviction  of 
felony. — A  conviction  of  felony  cannot  be  had  on  the  testi- 
mony of  an  accomplice,  unless  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the  commission  of  the 
offense;  and  such  corroborative  evidence,  if  it  merely  shows 
the  commission  of  the  offense,  or  the  circumstances  thereof, 
is  not  sufficient. 

Defendant  should  not  be  committed  on  preliminary  trial  upon  the  uncor- 
roborated testimony  of  an  accomplice.— State  v.  Smith,  138  Ala,  111  (35  So. 
42).  While  the  statute  does  not  in  terms  apply  to  preliminary  examinations 
or  to  habeas  corpus,  its  effect  is  to  stamp  a  policy  upon  the  administration  of 
the  law.— State  v.  Smith,  138  Ala.  Ill  (35  So.  42).  If  the  corroborating  evi- 
dence tends  to  connect  the  defendant  with  the  commission  of  the  crime  it  is 
sufficient.— Crittenden  v.  State,  134  Ala.  145  (32  So.  273);  1  Mayfield's  Digest, 
p.  8,  sub.  10.  Accomplice  denned;  includes  all  particeps  criminia.— 
Davidson's  ease,  83  Ala.  350.  Statute  construed. — Lumpkin's  case,  68  Ala.  56; 
Marler's  case,  lb.  580.  What  corroboration  necessary. — lb.  56;  lb.  580;  Mir- 
ier's  case,  67  Ala.  55.  Need  not  be  corroborated  in  every  material  part— 
Lockett's  case,  63  Ala.  5;  Smith's  case,  59  Ala.  104;  Montgomery's  case,  40 
Ala.  684.  Flight  and  proximity  to  crime  as  corroborative  evidence.— Boss  '■ 
ease,  74  Ala.  532.  Test  of  complicity  is,  could  the  witness  be  indicted  for 
the  offense,  either  as  principal  or  accessory;  if  not,  he  is  competent.— Bast's 
case,  37  Ala.  469.  Corroborative  evidence  required  when  complicity  is  shows; 
not  if  jury  in  doubt  as  to  witnesses 's  complicity. — Boss's  case,  74  Ala.  532; 
Childress's  case,  86  Ala.  77  (5  So.  775).    When  confession  as  to  part  of  offense 
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sufficient  corroboration. — Snoddy's  case,  75  Ala.  23.  Caution  by  court  as  to 
testimony  of  accomplice. — Lumpkin's  case,  68  Ala.  56.  Competency  of  wife 
against  husband's  accomplice. — Wood's  case,  76  Ala.  35.  Sufficiency  of  her 
testimony  as  corroborating  accomplice. — lb.  Essential  requisites  to  constitute 
complicity;  must  be  a  community  of  purpose. — See  Harrington's  case,  36  Ala. 
236;  Frank '8  case,  27  Ala.  37;  Thompson's  case,  25  Ala.  41;  Davidson's  case, 
33  Ala.  350;  English's  case,  35  Ala.  428;  Bird's  case,  36  Ala.  279;  Smith's  case, 
37  Ala.  472.  Admissibility  of  threats  made  against  deceased  by  accomplice 
who  is  a  witness,  to  show  malice  in  witness  to  impeach  him. — Marler's  case, 
67  Ala.  55.  In  misdemeanors,  but  not  in  felonies,  a  conviction  may  be  had 
on  uncorroborated  testimony  of  accomplice  alone. — Mose's  case,  58  Ala.  117; 
Lockett's  case,  63  .Ala.  5.  How  weighed  in  misdemeanors. — Mose's  case, 
supra.  When  cannot  refuse  to  answer  questions  tending  to  criminate  'him- 
self.— Lockett's  case,  supra.  When  changing  rule  of  evidence  will  be  ex  post 
facto. — Hart's  case,  40  Ala.  82.  Corroboration  need  not  be  to  any  particular 
fact  testified  to  by  accomplice;  possession  of  stolen  goods  by  accused,  etc.,  may 
be  sufficient  (section  fully  discussed). — Malachi's  case,  89  Ala.  134  (8  So.  104). 
Where  another  witness  testifies  to  having  heard  the  words,  "There  ain't  no 
more  to  get,"  testified  to  by  accomplice,  this  may  be  sufficient  corroboration. — 
Burney's  case,  87  Ala.  80  (6  So.  391).  A  prisoner  who  procures  another  to 
aid  him  in  escaping  from  prison,  is  not  an  accomplice  of  the  party  aiding 
him  in  the  sense  of  the  statute. — Ash's  case,  81  Ala.  76  (1  So.  558).  Using 
accomplice  as  witness  for  prosecution,  as  ground  for  dismissing  case  against 
him. — Long's  case,  86  Ala.  36  (5  So.  443). 

7898.  (5301)  (4477)  (4893)  (4191)  (639)  Discharge  and 
acquittal  of  defendant  to  be  witness  for  state.— When  two  or 
more  defendants  are  jointly  indicted,  the  court  may,  at  any 
time  before  the  evidence  for  the  defense  has  commenced, 
order  any  defendant  to  be  discharged  from  the  indictment, 
in  order  that  he  may  be  a  witness  for  the  prosecution;  and 
such  order  operates  as  an  acquittal  of  such  defendant  pro- 
vided he  does  testify. 

One  Joint  defendant  has  no  absolute  right  to  he  discharged  because  used 
as  a  witness  for  the  state,  certainly  not  when  no  promise  or  assurance  has 
been  given  him  to  that  effect. — Martin  v.  State,  136  Ala.  32  (34  So.  205); 
Long  v.  8tate,  86  Ala.  36  (5  So.  443).  Nolle  prosequi  entered  as  to  one  joint 
defendant  to  make  him  witness  against  others  may  operate  as  his  acquittal,  if 
he  testifies  truly  and  fairly  upon  the  trial;  this  may  also  render  his  wife  compe- 
tent witness  against  other  defendant. — Woods  v.  State,  76  Ala.  35.  Where 
accomplices  testify  for  the  state  it  is  usually  under  an  implied  agreement  that 
if  they  testify  fairly  and  truly,  they  should  not  be  compelled  to 
suffer  by  reason  of  the  confessed  guilt. — Marler  v.  State,  68  Ala.  580. 
When  an  accomplice  consents  to  testify  for  the  state,  he  cannot  refuse  to 
answer  questions  because  the  answer  might  criminate  him,  but  this  extends 
only  to  the  question  as  to  which  he  had  already  testified. — Lockett  v.  State, 
63  Ala.  5.  Where  defendants  are  placed  in  jeopardy  upon  joint  trial  and 
become  entitled  to  a  verdict  of  acquittal  upon  proof  made,  they  cannot  be 
deprived  of  that  by  entering  a  nolle  prosequi  as  to  one  defendant  to  cure  the 
variance. — McGehee  v.  State,  58  Ala.  360;  South 's  case,  86  Ala.  617  (6  So.  52). 

7899.  (5302)  (4478)  (4894)  (4192)  (640)  Competency  of 
co-defendant  as  witness;  when  verdict  of  acquittal  directed. — 
When  two  or  more  defendants  are  jointly  indicted,  the  court 
may  direct  a  verdict  of  acquittal  to  be  entered  in  favor  of  any 
one  of  them  against  whom  there  is  not,  in  the  opinion  of  the 
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court,  evidence  to  put  him  on  his  defense;  and  being  acquitted, 
he  may  be  a  witness. 

Note. — This  section  is  now  probably  nugatory,  and  rendered  so  by  subsequent 
statutes  now  codified,  but  it  was  not  omitted,  because  commissioner  was  not 
certain  as  to  its  effect. 

Statute  imposes  delicate  and  responsible  duties  in  discration  of  court;  when 
its  action  not  reviewed. — Gassenheimer's  case,  52  Ala.  313.  When  court 
may  disallow  a  co-defendant  to  be  discharged  and  testify  although  no  evi- 
dence against  him. — Brister's  case,  26  Ala.  107.  When  court  may  refuse  to 
pass  on  evidence  and  discharge  a  co-defendant. — Washington's  case,  58  Ala. 
355.  If  case  against  co-defendant  noL  prossed,  or  if  there  is  a  severance,  he 
may  be  a  witness. — Henderson's  case,  70  Ala.  23.  Defendants  as  witnesses 
for  and  against  each  other;  when  allowed. — See  Henderson's  case,  70  Ala.  23; 
Marler's  case,  67  Ala.  65;  Morgan's  case,  45  Ala.  65;  South 's  case,  86  Ala. 
617  (6  So.  52).     See  citations  to  preceding  section. 

Feb.t,        7900.  Wife  witness  in  abandonment  and  vagrancy  proceed- 
^jP     ings. — In  all  cases  where  a  husband  is  charged  with  abandon- 
ing his  family  and  leaving  them  in  danger  of  becoming  a 
burden  to  the  public,  the  wife  shall  be  a  competent  witness 
against  her  husband. 

Act  of  1903,  p.  32,  not  an  ex  post  facto  law. — Webster  v.  State,  142  Ala.  56 
(38  So.  1010).  A  statute  which  simply  enlarges  the  class  of  persons  who  may  be 
competent  witnesses,  not  ex  post  facto  law. — lb.     Hopt's  case,  110  U.  S.  575. 
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CODES  OF  ETHICS. 

A  COMPILATION  ADOPTED  BY  THE  STATE  BAR  ASSOCIATIONS 
IN  ALABAMA,  COLORADO,  GEORGIA,  KENTUCKY,  MARY- 
LAND, MICHIGAN,  MISSOURI,   NORTH   CAROLINA, 
VIRGINIA,  WISCONSIN,  AND  WEST  VIRGINIA. 


The  code  of  the  Alabama  State  Bar  Association,  the  foundation 
of  all  the  other  codes,  is  made  the  basis  of  this  compilation.  All 
concurrences  therein,  additions  thereto,  or  eliminations  and  material 
alterations  therefrom  are  noted.  The  Missouri  Bar  Association,  alone 
of  all  the  others,  has  incorporated  synoptic  headings  with  each  canon 
adopted  by  it;  in  this  compilation  these  headings  are  noted  in  black 
type  in  front  of  all  the  canons  to  which  they  are  applicable. 

At  the  commencement  of  the  Alabama  Code  of  Ethics  are  the  follow- 
ing introductory  statements: 

[Paragraph  L]  The  purity  and  efficiency  of  judicial  administration, 
which  under  our  system  is  largely  government  itself,  depend  as 
much  upon  the  character,  conduct,  and  demeanor  of  attorneys  in  this 
great  trust,  as  upon  the  fidelity  and  learning  of  courts,  or  the  honesty 
and  intelligence  of  juries. 

[Paragraph  II.]  "There  is  perhaps  no  profession,  after  that  of  the 
sacred  ministry,  in  which  a  high-toned  morality  is  more  imperatively 
necessary  than  that  of  the  law.  There  is  certainly,  without  any  excep- 
tion, no  profession  in  which  so  many  temptations  beset  the  path  to 
swerve  from  the  lines  of  strict  integrity;  in  which  so  many  delicate 
and  difficult  questions  of  duty  are  constantly  arising.  There  are  pit- 
falls and  mantraps  at  every  step,  and  the  mere  youth,  at  the  very 
outset  of  his  career,  needs  often  the  prudence  and  self-denial,  as  well 
as  the  moral  courage,  which  belong  properly  to  riper  years.  High 
moral  principle  is  the  only  safe  guide;  the  only  torch  to  light  his  way 
amidst  darkness  and  obstruction." — Sharswood. 

[Paragraph  HE.]  A  comprehensive  summary  of  the  duties  specifi- 
cally enjoined  by  law  upon  attorneys,  which  they  are  sworn  "not  to 

•Prepared  by  the  Committee  on  Code  of  Professional  Ethics  of  the  American  Bar 
Association.  The  large  type  is  the  Alabama  Code;  the  small  type  shows  amendments 
thereto  by  others  states. 
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violate,"  is  found  in  section  2985  (590)  of  the  Code  of  Alabama. 
These  duties  are: 

"First.  To  support  the  constitution  and  laws  of  this  state  and  the 
United  States. 

"Second.  To  maintain  the  respect  due  to  courts  of  justice  and 
judicial  officers. 

"Third.  To  employ  for  the  purpose  of  maintaining  the  causes 
confided  to  them  such  means  only  as  are  consistent  with  truth,  and 
never  seek  to  mislead  the  judges  by  any  artifice  or  false  statement 
of  the  law. 

"Fourth.  To  maintain  inviolate  the  confidence,  and  at  every  peril 
to  themselves  to  preserve  the  secrets,  of  their  clients. 

"Fifth.  To  abstain  from  all  offensive  personalities,  and  to  advance 
no  fact  prejudicial  to  the  honor  or  reputation  of  a  party  or  a  witness, 
unless  required  by  the  justice  of  the  cause  with  which  they  are 
charged. 

"Sixth.  To  encourage  neither  the  commencement  nor  continuance 
of  an  action  proceeding  from  any  motive  of  passion  or  interest. 

' '  Seventh.  Never  to  reject,  for  any  consideration  personal  to  them- 
selves, the  cause  of  the  defenseless  and  oppressed/ ' 

[Paragraph  IV.]  No  rule  will  determine  an  attorney's  duty  in  the 
varying  phases  of  every  case.  What  is  right  and  proper  must,  in 
the  absence  of  statutory  rules  and  an  authoritative  code,  be  ascer- 
tained in  view  of  the  peculiar  facts,  in  the  light  of  conscience,  and 
the  conduct  of  honorable  and  distinguished  attorneys  in  similar  cases, 
and  by  analogy  to  the  duties  enjoined  by  statute,  and  the  rules  of  good 
neighborhood. 

[Paragraph  V.]  The  following  general  rules  are  adopted  by  the 
Alabama  State  Bar  Association  for  the  guidance  of  its  members: 

"Craft  is  the  vice,  not  the  spirit,  of  the  profession.  Trick  is  professional  prostitu- 
tion. Falsehood  is  professional  apostasy.  The  strength  of  a  lawyer  is  in  thorough 
knowledge  of  legal  truth,  in  thorough  devotion  to  legal  right.  Truth  and  integrity  can 
do  more  in  the  profession  than  the  subtlest  and  wiliest  devices.  The  power  of  integrity 
is  the  rule:  the  power  of  fraud  is  the  exception.  Emulation  and  zeal  lead  lawyers  astray; 
but  the  genera]  law  of  the  profession  is  duty,  not  success.  In  it,  as  elsewhere  in  human 
life,  the  judgment  of  success  is  but  the  verdict  of  little  minds.  Professional  duty,  faith- 
fully and  well  performed,  is  the  lawyer's  glory.  This  is  equally  true  of  the  bench  and 
of  the  bar."— Ryan.     (Wis.) 

The  oath  of  office  prescribed  by  law,  "I  do  solemnly  swear  that  I  will  support  the 
constitution  of  the  United  States  and  the  constitution  of  this  state,  and  that  I  will 
faithfully  discharge  the  duties  of  the  office  of  attorney  and  counselor-at-law.  and  solicitor 
and  counselor  in  chancery,  according  to  the  best  of  my  ability,"  includes  within  its  terms 
all  the  duties  formerly  declared  in  the  oath  itself,  viz.:  "To  behave  himself  in  the 
office  of  attorney  according  to  the  best  of  his  learning  and  ability,  and  with  all  good 
fidelity,  as  well  to  the  court  as  to  the  client;  that  he  will  use  no  falsehood,  nor  delay  any 
man  'ts  cause  for  lucre  or  malice. ' '     (Mich.) 

Fidelity — to  the  court,  to  the  client,  to  the  claims  of  truth  and  honor — summarises 
the  duty  of  the  lawyer.     (Mich.) 
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DUTIES  OF  ATTORNEYS  TO  COUBTS  AND  JUDICIAL  OFFICERS— 

1.  Respect  for  judicial  officers. — The  respect  enjoined  by  law  for 
courts  and  judicial  officers  is  exacted  for  the  sake  of  the  office,  and 
not  for  the  individual  who  administers  it.  Bad  opinion  of  the  incum- 
bent, however  well  founded,  cannot  excuse  the  withholding  of  the 
respect  due  the  office,  while  administering  its  functions.  (Ala.,  Ga., 
Va.,  Mich.,  Colo.,  N.  C.,  Wis.,  Md.,  W.  Va.,  Ky.,  Mo.) 

2.  Criticisms  of  judicial  conduct. — The  proprieties  of  the  judicial 
station  in  a  great  measure  disable  the  judge  from  defending  himself 
against  strictures  upon  his  official  conduct.  For  this  reason,  and 
because  such  criticisms  tend  to  impair  public  confidence  in  the  admin- 
istration of  justice,  attorneys  should,  as  a  rule,  refrain  from  published 
criticism  of  judicial  conduct,  especially  in  reference  to  causes  in  which 
they  have  been  of  counsel,  otherwise  than  in  courts  of  review,  or  when 
the  conduct  of  a  judge  is  necessarily  involved  in  determining  his 
removal  from  or  continuance  in  office.  (Ala.,  Ga.,  Va.,  Mich.,  Colo., 
N.  C,  W.  Va.,  Md.,  Ky.,  Mo.,  Wis.) 

3.  Using  personal  influence  on  the  court. — Marked  attention  and 
unusual  hospitality  to  a  judge,  when  the  relations  of  the  parties  are 
such  that  they  would  not  otherwise  be  extended,  subject  both  judge 
and  attorneys  to  misconstructions  and  should  be  sedulously  avoided. 
A  self-respecting  independence  in  the  discharge  of  the  attorney's 
duties,  which  at  the  same  time  does  not  withhold  the  courtesy  and 
respect  due  the  judge's  station,  is  the  only  just  foundation  for  cordial 
personal  and  official  relations  between  the  bench  and  bar.  All  at- 
tempts by  means  beyond  these  to  gain  special  personal  consideration 
and  favor  of  a  judge  are  disreputable.  (Ala.  Ga.,  Va.,  Mich.,  Colo., 
N.  C,  Wis.,  Md.,  W.  Va.,  Ky.    And  see  Mo.  Code,  §  3.) 

4.  Defending  the  courts  against  popular  clamor. — Courts  and  judi- 
cial officers,  in  the  rightful  exercise  of  their  functions,  should  always 
receive  the  support  and  countenance  of  attorneys  against  unjust 
criticism  and  popular  clamor;  and  it  is  an  attorney's  duty  to  give 
them  his  moral  support  in  all  proper  wa^s,  and  particularly  by  setting 
a  good  example  in  his  own  person  of  obedience  to  law.  (Ala.,  Ga., 
Va.,  Mich.,  Colo.,  N.  C,  Md.,  W.  Va.,  Ky.,  Mo.    See  Wis.  Code,  §  4.) 

5.  Candor  and  fairness. — The  utmost  candor  and  fairness  should 
characterize  the  dealings  of  attorneys  with  the  courts  and  with  each 
other.  Knowingly  citing  as  authority  an  overruled  case,  or  treating 
a  repealed  statute  as  in  existence;  knowingly  misquoting  the  language 
of  a  decision  or  text-book;  knowingly  misquoting  the  contents  of  a 
paper,  the  testimony  of  a  witness,  or  the  language  or  argument  of 
opposite  counsel;  offering  evidence  which  it  is  known  the  court  must 
reject  as  illegal,  to  get  it  before  the  jury,  under  the  guise  of  arguing 
its  admissibility;  and  all  kindred  practices,  are  deceits  and  evasions 
unworthy  of  attorneys. 

Purposely  concealing  or  withholding  in  the  opening  argument  posi- 
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tions  intended  finally  to  be  relied  on,  in  order  that  opposite  counsel 
may  not  discuss  them,  is  unprofessional.  Courts  and  juries  look  with 
disfavor  on  such  practices,  and  are  quick  to  suspect  the  weakness  of 
the  cause  which  has  need  to  resort  to  them. 

In  the  argument  of  demurrers,  admission  of  evidence,  and  other 
questions  of  law,  counsel  should  carefully  refrain  from  "side-bar" 
remarks  and  sparring  discourse,  to  influence  the  jury  or  bystanders. 
Personal  colloquies  between  counsel  tend  to  delay,  and  promote  un- 
seemly wrangling,  and  ought  to  be  discouraged.  (Ala.,  Colo.,  Wis^ 
Mo.  See,  also,  Va.,  §  5;  N.  C,  §  5;  W.  Va.,  §  5;  Md.,  §  5;  Ga.,  §  5; 
Mich.,  §  5;  Ky.,  §  5.) 

6.  Attorneys  owe  to  the  courts  and  the  public  whose  business  the 
courts  transact,  as  well  as  to  their  own  clients,  to  be  punctual  in 
attendance  on  their  causes;  and  whenever  an  attorney  is  late  he  should 
apologize  or  explain  his  absence.  (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C, 
Md.,  W.  Va.    See  Wis.  Code,  §  6;  Ky.  Code,  §  6.) 

7.  Display  of  temper. — One  side  must  always  lose  the  cause;  and 
it  is  not  wise  or  respectful  to  the  court  for  attorneys  to  display  temper 
because  of  an  adverse  ruling.  (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C„ 
Wis.,  Md.,  W.  Va.,  Ky.,  Mo.) 

DUTIES  OF  ATTORNEYS  TO  EACH  OTHER,  TO  CLIENTS,  AND  THE  PUBLIC— 

[It  is  a  mark  of  proper  respect,  and  a  practice  worthy  of  adoption  in  all  courts 
of  record,  for  attorneys  to  rise  and  remain  standing  while  the  judges  enter  and  take 
their  seats  upon  the  bench.     (Wis.) J 

8.  Upholding  the  dignity  of  the  profession. — An  attorney  should 
strive  at  all  times  to  uphold  the  honor,  maintain  the  dignity,  and 
promote  the  usefulness  of  the  profession;  for  it  is  so  interwoven  with 
the  administration  of  justice  that  whatever  redounds  to  the  good  of 
one  advances  the  other;  and  the  attorney  thus  discharges  not  merely 
an  obligation  to  his  brothers,  but  a  high  duty  to  the  state  and  his 
fellow  man.  (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Wis.,  Md.,  W.  Va., 
Ky.,  Mo.)  ♦ 

9.  Disparaging  members  of  the  profession.— An  attorney  should 
not  speak  slightingly  or  disparagingly  of  his  profession,  or  pander 
in  any  way  to  unjust  prejudices  against  it ;  and  he  should  scrupu- 
lously refrain  at  all  times,  and  in  all  relations  of  life,  from  availing 
himself  of  any  prejudice  or  popular  misconception  against  lawyers, 
in  order  to  carry  a  point  against  a  brother  attorney.  (Ala.,  Ga., 
Va.,  Mich.,  Colo.,  N.  C,  Md.,  W.  Va.,  Ky.,  Mo.) 

10.  How  far  an  attorney  may  go  in  supporting  a  client's  cause.— 
Nothing  has  been  more  potential  in  creating  and  pandering  to  popu- 
lar prejudice  against  lawyers  as  a  class,  and  in  withholding  from 
the  profession  the  full  measure  of  public  esteem  and  confidence  which 
belong  to  the  proper  discharge  of  its  duties,  than  the  false  claim,  often 
set  up  by  the  unscrupulous  in  defense  of  questionable  transactions, 
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that  it  is  an  attorney's  duty  to  do  everything  to  succeed  in  his  client's 
cause. 

An  attorney  "owes  entire  devotion  to  the  interest  of  his  client, 
warm  zeal  in  the  maintenance  and  defense  of  his  cause,  and  the  exer- 
tion of  the  utmost  skill  and  ability,"  to  the  end  that  nothing  may  be 
taken  or  withheld  from  him,  save  by  the  rules  of  law,  legally  applied. 
No  sacrifice  or  peril,  even  to  loss  of  life  itself,  can  absolve  from  the 
fearless  discharge  of  this  duty.  Nevertheless,  it  is  steadfastly  to  be 
borne  in  mind  that  the  great  trust  is  to  be  performed  within  and  not 
without  the  bounds  of  the  law  yhich  creates  it.  The  attorney's  office 
does  not  destroy  man's  accountability  to  his  Creator,  or  lessen  the 
duty  of  obedience  to  law,  and  the  obligation  of  his  neighbor;  and  it 
does  not  permit,  much  less  demand,  violation  of  law,  or  any  manner 
of  fraud  or  chicanery,  for  the  client's  sake.  (Ala.,  Ga.,  Va.,  Mich., 
Colo.,  N.  C.,  Md.,  W.  Va.  See  Wis.  Code,  §  10;  Ky.  Code,  §  10;  Mo. 
Code,  §  10.) 

11.  Exposing  corrupt  attorneys.— Attorneys  should  fearlessly  ex- 
pose before  the  proper  tribunals  corrupt  and  dishonest  conduct  in 
the  profession;  and  there  should  never  be  any  hesitancy  in  accepting 
employment  against  an  attorney  who  has  wronged  his  client.  (Ala., 
Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Wis.,  Md.,  W.  Va.,  Ky.,  Mo.) 

12.  Attitude  of  state's  attorney  toward  innocent  prisoner. — An 
attorney  appearing  or  continuing  as  private  counsel  in  the  prosecu- 
tion for  a  crime  of  which  he  believes  the  accused  innocent,  forswears 
himself.  The  state's  attorney  is  criminal,  if  he  presses  for  a  convic- 
tion, when  upon  the  evidence  he  believes  the  prisoner  innocent.  If 
the  evidence  is  not  plain  enough  to  justify  a  nolle  prosequi,  a  public 
prosecutor  should  submit  the  case,  with  such  comments  as  are  perti- 
nent, accompanied  by  a  candid  statement  of  his  own  dorlbts.  (Ala., 
Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Wis.,  Md.,  W.  Va.,  Ky.,  Mo.) 

13.  Defending  one  whom  advocate  believes  to  be  guilty. — An  attor- 
ney cannot  reject  the  defense  of  a  person  accused  of  a  criminal  offense 
because  he  knows  or  believes  him  guilty.  It  is  his  duty  by  all  fair 
and  honorable  means  to  present  such  defenses  as  the  law  of  the  land 
permits,  to  the  end  that  no  one  may  be  deprived  of  life  or  liberty  but 
by  due  process  of  law.  (Ala.,  Colo.,  Mo.,  Ga.,  Va.,  Mich.,  N.  C,  Md., 
W.  Va.    See  Ky.  Code,  §  13;  Wis.  Code,  §  13.) 

14.  Maintaining  harassing  litigation. — An  attorney  must  decline 
in  a  civil  cause  to  conduct  a  prosecution,  when  satisfied  that  the  pur- 
pose is  merely  to  harass  or  injure  the  opposite  party,  or  to  work 
oppression  and  wrong.  (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C.,  Wis.,  Md., 
W.  Va.,  Ky.,  Mo.) 

15.  It  is  bad  practice  for  an  attorney  to  communicate  or  argue 
privately  with  the  judge  as  to  the  merits  of  his  cause.  (Ala.,  Ga., 
Va.,  Mich.,  Colo.,  N.  C,  Wis.,  Md.,  W.  Va.,  Ky.) 
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[He  should  avoid  all  unnecessary  communications  with  jurors,  even  as  to  matters 
foreign  to  the  cause,  both  before  and  during  the  trial.     (Md.)] 

16.  General  rules  as  to  professional  and  unprofessional  advertising. 
— Newspaper  advertisements,  circulars,  and  business  cards,  tendering 
professional  services  to  the  general  public,  are  proper;  but  special 
solicitation  of  particular  individuals  to  become  clients  ought  to  be 
avoided.  Indirect  advertisement  for  business,  by  furnishing  or  in- 
spiring editorials  or  press  notices,  regarding  causes  in  which  the 
attorney  takes  part,  the  manner  in  which  they  are  conducted,  the 
importance  of  his  positions,  the  magnitude  of  the  interests  involved, 
and  all  other  like  self -laudation,  is  of  evil  tendency,  and  wholly  unpro- 
fessional. (Ala.,  Colo.,  N.  C.,  Wis.  See,  also,  §  16  of  Codes  of  Ga., 
Va.,  Md.,  W.  Va.,  Ky.;  Mo.  Code,  §  45;  Mich.  Code,  §  51.) 

17.  Newspaper  discussion  of  pending  litigation. — Newspaper  pub- 
lications by  an  attorney  as  to  the  merits  of  pending  or  anticipated 
litigation,  call  forth  discussion  and  reply  from  the  opposite  party, 
tend  to  prevent  a  fair  trial  in  the  courts,  and  otherwise  prejudice 
the  due  administration  of  justice.  It  requires  a  strong  case  to  justify 
such  publications;  and  when  proper,  it  is  unprofessional  to  make  them 
anonymously.  (Ala.,  Ga.,  Mich.,  Colo.,  N.  C,  W.  Va.,  Md.,  Mo., 
Wis.,  Ky.) 

[It  is  better  that  all  newspaper  reports  be  taken  from  the  records  and  papers  on  file 
in  the  court.     (Wis.,  Ky.)] 

18.  Where  attorney  becomes  witness  for  his  client. — When  an  at- 
torney is  a  witness  for  his  client  except  as  to  formal  matters,  such 
as  the  attestation  or  custody  of  an  instrument  and  the  like,  he  should 
leave  the  trial  of  the  cause  to  other  counsel.  Except  when  essential 
to  the  ends  of  justice,  an  attorney  should  scrupulously  avoid  testify- 
ing in  court  in  behalf  of  his  client,  as  to  any  matter.  (Ala.,  Ga.,  Va., 
Colo.,  N.  C,  Wis.,  Md.,  W.  Va.,  Ky.,  Mo.    See,  also,  Mich.  Code,  §  38.) 

19.  Impersonality  of  the  advocate. — The  same  reasons  which  make 
it  improper  in  general  for  an  attorney  to  testify  for  his  client  apply 
with  greater  force  to  assertions,  sometimes  made  by  counsel  in  argu- 
ment, of  personal  belief  in  the  client's  innocence  or  the  justice  of  his 
cause.  If  such  assertions  are  habitually  made  they  lose  all  force  and 
subject  the  attorney  to  falsehoods;  while  the  failure  to  make  them 
in  particular  cases  will  often  be  esteemed  a  tacit  admission  of  belief 
of  the  client's  guilt,  or  the  weakness  of  his  cause.  (Ala.,  Colo.,  Wis. 
See,  also,  Codes  of  Mich.,  §  39;  Ga.,  §  19;  Va.,  §  19;  N.  C,  §  19;  MA, 
§  19;  W.  Va.,  §  19;  Mo.,  §  19.) 

20.  Stirring  up  litigation.— It  is  indecent  to  hunt  up  defects  in 
titles  and  the  like,  and  inform  thereof,  in  order  to  be  employed  to 
bring  suit;  or  to  seek  out  a  person  supposed  to  have  a  cause  of  action 
and  endeavor  to  get  a  fee  to  litigate  about  it.  Except  where  ties  of 
blood,  relationship,  or  trust  make  it  an  attorney's  duty,  it  is  unpro- 
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fessional  to  volunteer  advice  to  bring  a  lawsuit.  Stirring  up  strife 
and  litigation  is  forbidden  by  law,  and  disreputable  in  morals.  (Ala., 
Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Wis.,  Md.,  W.  Va.,  Ky.,  Mo.) 

21.  Confidential  communications. — Communications  and  confi- 
dences between  client  and  attorney  are  the  property  and  secrets  of 
the  client,  and  cannot  be  divulged  except  at  his  instance;  even  the 
death  of  the  client  does  not  absolve  the  attorney  from  his  obligation 
of  secrecy.  (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Wis.,  W.  Va..  Md.,  Ky. 
And  see  Mo.  Code,  §  16.) 

22.  Accepting  adverse  retainers. — The  duty  not  to  divulge  the 
secrets  of  clients  extends  further  than  mere  silence  by  the  attorney, 
and  forbids  accepting  retainers  or  employment  afterwards  from 
others  involving  the  client's  interests,  in  the  matters  about  which  the 
confidence  was  reposed.  When  the  secrets  or  confidence  of  a  former 
client  may  be  availed  of  or  be  material,  in  a  subsequent  suit,  as  the 
basis  of  any  judgment  which  may  injuriously  affect  his  rights,  the 
attorney  cannot  appear  in  such  cause  without  the  consent  of  his 
former  client.  (Ala.,  Ga.,  Mich.,  Colo.,  N.  C,  W.  Va.,  Md.,  Ky.  See 
Mo.  Code,  §  17.) 

23.  Attacking  his  own  instruments  or  conveyances. — An  attorney 
can  never  attack  an  instrument  or  paper  drawn  by  him  for  any  infirm- 
ity apparent  on  its  face;  nor  for  any  other  cause  where  confidence  has 
been  reposed  as  to  the  facts  concerning  it.  Where  the  attorney  acted 
as  a  mere  conveyancer,  and  was  not  consulted  as  to  the  facts,  and 
unknown  to  him  the  transaction  amounted  to  a  violation  of  the  crimi- 
nal laws,  he  may  assail  it  on  that  ground,  in  suits  between  third 
persons,  or  between  parties  to  the  instrument  and  strangers.  (Ala., 
Mich.,  Mo.,  Ga.,  Va.,  N.  C,  W.  Va.,  Md.,  Ky.    See  Wis.  Code,  §  23.) 

24.  What  influences  an  attorney  may  use. — An  attorney  openly, 
and  in  his  true  character,  may  render  purely  professional  services 
before  committees,  regarding  proposed  legislation,  and  in  advocacy 
of  claims  before  departments  of  the  government,  upon  the  same  prin- 
ciples of  ethics  which  justify  his  appearance  before  the  courts;  but 
it  is  immoral  and  illegal  for  an  attorney  so  engaged  to  conceal  his 
attorneyship,  or  to  employ  secret  personal  solicitations,  or  to  use 
means  other  than  those  addressed  to  the  reason  and  understanding 
to  influence  action.  (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Md.,  W.  Va.. 
Mo.   See,  also,  Wis.  Code,  §  22;  Ky.  Code,  §  24.) 

25.  Representing  conflicting  interests. — An  attorney  can  never  rep- 
resent conflicting  interests  in  the  same  suit  or  transaction,  except  by 
express  consent  of  all  so  concerned,  with  full  knowledge  of  the  facts. 
Even  then  such  a  position  is  embarrassing,  and  ought  to  be  avoided. 
An  attorney  represents  conflicting  interests,  within  the  meaning  of 
this  rule,  when  it  is  his  duty,  in  behalf  of  one  of  his  cients,  to  contend 
for  that  which  duty  to  other  clients  in  the  transaction  requires  him 
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to  oppose.     (Ala.,  Va.,  Mich.,  Colo.,  N.  C,  Wis.,  Ky.,  Mo.,  Ga.,  W. 
Va.,  Md.) 

26.  "It  is  not  a  desirable  professional  reputation  to  live  and  die 
with— that  of  a  rough  tongue,  which  makes  a  man  to  be  sought  out 
and  retained  to  gratify  the  malevolent  feeling  of  a  suitor,  in  hearing 
the  other  side  well  lashed  and  vilified."  (Ala.,  Ga.,  Va.,  Mich.,  Colo., 
N.  C,  W.  Va.,  Ky.) 

27.  Ministering  to  prejudices  of  his  client. — An  attorney  is  under 
no  obligation  to  minister  to  the  malevolence  or  prejudices  of  a  client 
in  the  trial  or  conduct  of  a  cause.  The  client  cannot  be  made  the 
keeper  of  the  attorney's  conscience  in  professional  matters.  He 
cannot  demand  as  of  right  that  his  attorney  shall  abuse  the  opposite 
party  or  indulge  in  offensive  personalities.  The  attorney,  under  the 
solemnity  of  his  oath,  must  determine  for  himself  whether  such  a 
course  is  essential  to  the  ends  of  justice  and  therefore  justifiable. 
(Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Wis.,  W.  Va.,  Ky.,  Mo.) 

28.  Ill  feeling  and  personalities  between  advocates. — Clients  fend 
not  their  attorneys  are  the  litigants;  and  whatever  may  be  the  ill 
feeling  existing  between  clients,  it  is  unprofessional  for  attorneys  to 
partake  of  it  in  their  conduct  and  demeanor  to  each  other,  or  to  suitors 
in  the  case.  (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Wis.,  Md.,  W.  Va., 
Ky.,  Mo.) 

29.  (See  synoptic  heading  to  section  28,  supra.)  In  the  conduct  of 
litigation  and  the  trial  of  causes,  the  attorneys  should  try  the  merits 
of  the  cause,  and  not  try  each  other.  It  is  not  proper  to  allude  to,  or 
comment  upon,  the  personal  history,  or  mental  or  physical  peculiari- 
ties or  idiosyncrasies  of  opposite  counsel.  Personalities  should  al- 
ways be  avoided,  and  the  utmost  courtesy  always  extended  to  an  hon- 
orable opponent.  (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Wis.,  W.  Va.,  Ky.T 
Mo.) 

30.  Right  of  attorney  to  control  the  incidental  matters  of  the  trial 
— As  to  incidental  matters  pending  the  trial,  not  affecting  the  merits 
of  the  cause,  or  working  substantial  prejudice  to  the  rights  of  the 
client,  such  as  forcing  the  opposite  attorney  to  trial  when  he  is  under 
affliction  or  bereavement;  forcing  the  trial  on  a  particular  day  to  the 
serious  injury  of  the  opposite  attorney,  when  no  harm  will  result 
from  a  trial  at  a  different  time;  the  time  allowed  for  signing  a  bill 
of  exceptions,  cross-interrogatories,  and  the  like — the  attorney  must 
be  allowed  to  judge.  No  client  has  a  right  to  demand  that  his  attorney 
shall  be  illiberal  in  such  matters,  or  that  he  should  do  anything  therein 
repugnant  to  his  own  sense  of  honor  and  propriety;  and  if  such  a 
course  is  insisted  on,  the  attorney  should  retire  from  the  cause.  ( Ahu, 
Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Md.,  W.  Va.,  Ky.,  Mo.) 

31.  Where  an  attorney  has  more  than  one  regular  client,  the  oldest 
client,  in  the  absence  of  some  agreement,  should  have  the  preference 


APPENDIX.  987 

Compilation  of  the  Codes  of  Ethics. 

of  retaining  the  attorney,  as  against  his  other  clients  in  litigation 
between  them.    (Ala.,  Mich.) 

32.  Making  bold  assurances  to  clients. — The  miscarriages  to  which 
justice  is  subject,  and  the  uncertainty  of  predicting  results,  admonish 
attorneys  to  beware  of  bold  and  confident  assurances  to  clients,  espe- 
cially where  the  employment  depends  upon  the  assurance,  and  the 
case  is  not  plain.  (Ala.,  6a.,  Va.,  Mich.,  Colo.,  N.  C,  Wis.,  W.  Va., 
Ky.,  Mo.) 

33.  Promptness  and  punctuality. — Prompt  preparation  for  trial, 
punctuality  in  answering  letters  and  keeping  engagements,  are  due 
from  an  attorney  to  his  client,  and  do  much  to  strengthen  their  confi- 
dence and  friendship.  (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C,  W.  Va., 
Ky.,  Mo.) 

34.  Disclosing  adverse  influences. — An  attorney  is  in  honor  bound 
to  disclose  to  the  client,  at  the  time  of  retainer,  all  the  circumstances 
of  his  relation  to  the  parties,  or  interest  or  connection  with  the  con- 
troversy, which  might  justly  influence  the  client  in  the  selection  of 
his  attorney.  He  must  decline  to  appear  in  any  cause  where  his  obli- 
gations or  relations  to  the  opposite  parties  will  hinder  or  seriously 
embarrass  the  full  and  fearless  discharge  of  all  his  duties.  (Ala., 
Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Wis.,  W.  Va.,  Ky.,  Mo.) 

35.  Expressing  a  candid  opinion  as  to  the  merits  of  a  client's  cause. 
— An  attorney  should  endeavor  to  obtain  full  knowledge  of  his  client's 
cause  before  advising  him,  and  is  bound  to  give  him  a  candid  opinion 
of  the  merits  and  probable  result  of  his  cause.  When  the  controversy 
will  admit  of  it,  he  ought  to  seek  to  adjust  it  without  litigation,  if 
practicable.  (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Wis.,  W.  Va., 
Ky.,  Mo.) 

36.  Where  an  attorney,  during  the  existence  of  a  relation,  has  law- 
fully made  an  agreement  which  binds  his  client,  he  cannot  honorably 
refuse  to  give  the  opposite  party  evidence  of  the  agreement}  because 
of  his  subsequent  discharge  or  instructions  to  that  effect  by  his  former 
client.    (Ala.,  Mich.,  Colo.,  Md.) 

37.  Dealing  with  trust  property. — Money  or  other  trust  property 
coming  into  the  possession  of  the  attorney  should  be  promptly  re- 
ported, and  never  commingled  with  his  private  property  or  used  by 
him,  except  with  the  client's  knowledge  and  consent.  (Ala.,  Ga.,  Va., 
Mich.,  Colo.,  N.  C,  Wis.,  Md.,  W.  Va.,  Ky.,  Mo.) 

38.  Business  dealings  with  the  clients. — Attorneys  should,  as  far 
as  possible,  avoid  becoming  either  borrowers  or  creditors  of  their 
clients;  and  they  ought  scrupulously  to  refrain  from  bargaining  about 
the  subject-matter  of  their  litigation,  so  long  as  the  relation  of  attor- 
ney and  client  continues.  (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Wis., 
W.  Va.,  Ky.,  Mo.) 

39.  Natural  solicitude  of  clients  often  prompts  them  to  offer  assist- 
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ance  of  additional  counsel.  This  should  not  be  met,  as  it  sometimes  is. 
as  evidence  of  want  of  confidence;  but  after  advising  frankly  with 
the  client,  it  should  be  left  to  his  determination.  (Ala.,  Ga.,  Va., 
Mich.,  Colo.,  N.  C,  Wis.,  W.  Va.,  Ky.) 

40.  Keeping  agreements  with  the  client.— Important  agreements, 
affecting  the  rights  of  clients,  should,  as  far  as  possible,  be  reduced 
to  writing;  but  it  is  dishonorable  to  avoid  performance  of  an  agree- 
ment fairly  made,  because  not  reduced  to  writing,  as  required  by  rules 
of  court.    (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Md.,  W.  Va.,  Mo.,  Ky.) 

[An  attorney  should  use  his  best  efforts  to  prevent  his  clients  from  doing  those 
things  which  the  attorney  himself  will  not  do,  particularly  with  reference  to  their 
conduct  towards  courts,  officers,  jurors,  witnesses,  and  suitors.     (Mich.)] 

41.  Taking  advantage  of  opposite  counsel  without  notice  to  him.— 
An  attorney  should  not  ignore  known  customs  or  practice  of  the  bar 
or  of  a  particular  court,  even  when  the  law  permits,  without  giving 
opposing  counsel  timely  notice.  (Ala.  See  Codes  of  Va.,  §  39;  N.  C, 
§  39;  W.  Va.,  §  39;  Md.,  §  32;  Ga.,  §  39;  Mich.,  §  7;  Mo.,  §  37;  Colo. 
§40;Ky.,§39.) 

42.  (See  synoptic  heading  to  compilation,  §  41.)  An  attorney 
should  not  attempt  to  compromise  with  the  opposite  party,  without 
notifying  his  attorney,  if  practicable.  (Ala.,  Ga.,  Va.,  Mich.,  Colo. 
W.  Va.,  Wis.    See  Codes  of  Ky.,  §  40;  Md.,  §  33;  Mo.,  §  37.) 

[In  any  matter,  controversy,  or  action,  where  the  opposite  parties  are  repre 
sented  by  attorneys,  the  attorneys  of  the  respective  parties  shall  confer  and  negotiate 
with  each  other  and  not  with  the  clients.    (N.  C.)] 

43.  When  attorneys  jointly  associated  in  a  cause  cannot  agree  as 
to  any  matter  vital  to  the  interests  of  the  client,  the  course  to  be  pur- 
sued should  be  left  to  his  determination.  The  client's  decision  should 
be  cheerfully  acquiesced  in  unless  the  nature  of  the  difference  makes 
it  impracticable  for  the  attorney  to  cooperate  heartily  and  effectively: 
in  which  event,  it  is  his  duty  to  ask  to  be  discharged.  (Ala.,  Gjl 
Va.,  Mich.,  Colo.,  N.  C,  Md.,  W.  Va.,  Ky.) 

44.  When  association  with  other  attorney  is  objectionable.— An 
attorney  coming  into  a  cause  in  which  others  are  employed  should 
give  notice  as  soon  as  practicable,  and  ask  for  a  conference,  and  if 
the  association  is  objectionable  to  the  attorneys  already  in  the  cause, 
the  other  attorney  should  decline  to  take  part  unless  the  first  attorney 
is  relieved.     (Ala.,  Mich..  Colo.,  Wis.,  Md.,  Mo.) 

[When  an  attorney  has  been  employed  in  a  cause,  no  other  attorney  should 
accept  employment  as  his  associate,  without  previously  ascertaining  that  his  employment 
is  agreeable  to  the  attorney  first  employed.     (Cia.)J 

45.  (See  synoptic  heading  to  compilation,  §  41,  supra.)  An  at- 
torney ought  not  to  engage  in  discussion  or  arguments  about  the 
merits  of  the  case  with  the  opposite  party,  without  notice  to  his 
attorney.  (Ala.,  Va.,  Mich.,  Colo.,  N.  C,  W.  Va.  See  Codes  of  Ga., 
§  43;  Wis.,  §  33;  Md,  §  33;  Ky,  §  40;  Mo,  §  37.) 
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46.  Explicit  understanding  as  to  compensation. — Satisfactory  rela- 
tions between  attorney  and  client  are  best  preserved  by  a  frank  and 
explicit  understanding  at  the  outset  as  to  the  amount  of  the  attorney's 
compensation;  and  where  it  is  possible,  this  should  always  be  agreed 
on  in  advance.  (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Wis.,  W.  Va., 
Ky.,  Mo.) 

47.  Suing  a  client  for  a  fee. — In  general  it  is  better  to  yield  some- 
thing to  a  client's  dissatisfaction  at  the  amount  of  the  fee,  though 
the  sum  be  reasonable,  than  to  engage  in  a  lawsuit  to  justify  it,  which 
ought  always  to  be  avoided  except  as  a  last  resort  to  prevent  impo- 
sition or  fraud.    (Ala.,  Ga.,  Mich.,  Colo.,  Wis.,  Md.,  Ky.,  N.  C,  W.  Va.) 

48.  Fixing  the  amount  of  the  fee. — Men,  as  a  rule,  overestimate 
rather  than  undervalue  the  worth  of  their  services,  and  attorneys  in 
fixing  their  fees  should  avoid  charges  which  unduly  magnify  the 
value  of  their  advice  and  services,  as  well  as  those  which  practically 
belittle  them.  A  client's  ability  to  pay  can  never  justify  a  charge  for 
more  than  the  service  is  worth;  though  his  poverty  may  require  a 
less  charge  in  many  instances,  and  sometimes  none  at  all.  (Ala., 
Mich.,  Colo.    See,  also,  Mo.  Code,  §  41.) 

49.  (See  synoptic  heading  to  compilation,  §  48.)  An  attorney  may 
charge  a  regular  client,  who  intrusts  him  with  all  his  business,  less 
for  a  particular  service  than  he  would  charge  a  casual  client  for  like 
services.  The  element  of  uncertainty  of  compensation  where  a  con- 
tingent fee  is  agreed  on  justifies  higher  charges  than  where  compen- 
sation is  assured.    (Ala.,  Mich.,  Colo.,  Wis.   See,  also,  Mo.  Code,  §  41.) 

50.  Elements  to  be  considered  in  fixing  the  fee. — In  fixing  fees  the 
following  elements  should  be  considered:  1st.  The  time  and  labor 
required,  the  novelty  and  difficulty  of  the  questions  involved,  and  the 
skill  requisite  to  properly  conduct  the  cause.  2d.  Whether  the  par- 
ticular case  will  debar  the  attorney's  appearance  for  others  in  cases 
likely  to  arise  out  of  the  transaction,  and  in  which  there  is  a  reason- 
able expectation  that  the  attorney  would  otherwise  be  employed;  and 
herein  of  the  loss  of  other  business  while  employed  in  the  particular 
case,  and  the  antagonism  with  other  clients  growing  out  of  the  em- 
ployment. 3d.  The  customary  charges  of  the  bar  for  similar  services. 
4th.  The  real  amount  involved  and  the  benefits  resulting  from  the 
services.  5th.  Whether  the  compensation  be  contingent  or  assured. 
6th.  Is  the  client  a  regular  one,  retaining  the  attorney  in  all  his  busi- 
ness? No  one  of  these  considerations  is  in  itself  controlling.  They 
are  mere  guides  in  ascertaining  what  the  service  was  really  worth; 
and  in  fixing  the  amount  it  should  never  be  forgotten  that  the  pro- 
fession is  a  branch  of  the  administration  of  justice  and  not  a  mere 
money-getting  trade.  (Ala.,  Mich.,  Colo.,  N.  C,  Md.,  W.  Va.  And 
see  Codes  of  Ga.,  §  46;  Va.,  §  45;  Ky.,  §44;  Mo.,  §  42.) 

51.  Contingent  fees. — Contingent  fees  may  be  contracted  for;  but 
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they  lead  to  many  abuses,  and  certain  compensation  is  to  be  pre- 
ferred.   (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C,  Wis.,  W.  Va.,  Ky.,  Mo.) 

52.  Compensation  for  services  rendered  to  another  attorney.— 

Casual  and  slight  services  should  be  rendered  without  charge  by  one 
attorney  to  another  in  his  personal  cause;  but  when  the  service  goes 
beyond  this,  an  attorney  may  be  charged  as  other  clients.  Ordinary 
advice  and  services  to  the  family  of  a  deceased  attorney  should  be 
rendered  without  charge  in  most  instances;  and  where  the  circum- 
stances make  it  proper  to  charge,  the  fees  should  generally  be  less 
than  in  cases  of  other  clients.  (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C., 
Wis.,  Md.,  W.  Va.,  Ky.,  Mo.) 

53:  Treatment  of  witnesses  and  parties  to  the  cause. — Witnesses 
and  suitors  should  be  treated  with  fairness  and  kindness.  When 
essential  to  the  ends  of  justice  to  arraign  their  conduct  or  testimony, 
it  should  be  done  without  vilification  or  unnecessary  harshness. 
Fierceness  of  manner  and  uncivil  behavior  can  add  nothing  to  the 
truthful  dissection  of  a  false  witness'  testimony  and  often  rob  de- 
served strictures  of  proper  weight.  (Ala.,  Ga.,  Va.,  Mich.,  Colo., 
N.  C,  Wis.,  Md.,  W.  Va.,  Mo.,  and  see  Ky.  Code,  §  47.) 

54.  Attitude  toward  jury. — It  is  the  duty  of  the  court  and  its  officers 
to  provide  for  the  comfort  of  jurors.  Displaying  special  concern  for 
their  comfort,  and  volunteering  to  ask  favors  for  them,  while  they 
are  present — such  as  frequent  motions  to  adjourn  trials,  or  take  a 
recess,  solely  on  the  ground  of  the  jury's  fatigue,  or  hunger,  and 
uncomfortableness  of  their  seats,  or  the  courtroom,  and  the  like— 
should  be  avoided.  Such  intervention  of  attorneys,  when  proper, 
ought  to  be  had  privately  with  the  court,  whereby  there  will  be  no 
appearance  of  fawning  upon  the  jury,  nor  ground  for  ill  feeling  of 
the  jury  towards  the  court  or  opposite  counsel  if  such  requests  are 
denied.  For  like  reasons,  one  attorney  should  never  ask  another,  in 
the  presence  of  the  jury,  to  consent  to  its  discharge  or  dispersion; 
and  when  such  request  is  made  by  the  court,  the  attorneys,  without 
indicating  their  preference,  should  ask  to  be  heard  after  the  jury 
withdraws.  (Ala.,  Ga.,  Mich.,  Colo.  See,  also,  Codes  of  Md.,  §  40; 
Mo.,  §  8;  Ga.,  §  50;  Va.,  §  49;  N.  C,  §  49;  W.  Va.,  §  49;  Ky.,  §  48.) 

[All  propositions  from  counsel  to  dispense  with  argument  should  be  made  and 
discussed  out  of  the  hearing  of  the  jury.     (<ia.,  Va.,  N.  C,  W.  Va.,  Md.,  Ky.)] 

[Treating  jurors  after  the  rendition  of  a  verdict  in  favor  of  one  client  is  dis- 
reputable. All  like  practices  are  disreputable,  and  should  be  scrupulously  avoided. 
(Mich.)] 

55.  Conversing  privately  with  jurors. — An  attorney  ought  never  to 
converse  privately  with  jurors  about  the  case;  and  must  avoid  all 
unnecessary  communication,  even  as  to  matters  foreign  to  the  cause, 
both  before  and  during  the  trial.  Any  other  course,  no  matter  how 
blameless  the  attorney's  motives,  gives  color  to  the  imputing  [of] 
evil  designs  and  often  leads  to  scandal  in  the  administration  of  jus- 
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tice.    (Ala.,  Ga.,  Va.,  Mich.,  Colo.,  N.  C.,  Wis.,  W.  Va.,  Ky.,  Mo.    See, 
also,  Md.  Code,  §  15.) 

56.  An  attorney  assigned  as  counsel  for  an  indigent  prisoner  ought 
not  to  ask  to  be  excused  for  any  light  cause,  and  should  always  be  a 
friend  to  the  defenseless  and  oppressed.  (Ala.,  Ga.,  Va.,  Mich.,  Colo., 
N.  C,  W.  Va.,  Ky.) 

[The  lawyer  should  study  the  law  with  the  constant  purpose  to  do  what  he 
can  to  amend  and  perfect  it.     (Ky.)] 

[Except  upon  the  ground  that  a  moral  principle  is  involved,  an  attorney  ought 
never  to  counsel  or  approve  the  infraction  or  evasion  of  a  valid  law.  The  fact  that 
the  end  to  be  gained  is  a  political  one  will  not  justify  any  departure  from  this  rule. 
(Ky.)j 

[While  an  attorney  should  speak  respectfully  of  the  judiciary  and  of  all  lawfully 
constituted  authorities,  and  in  the  trial  of  causes  and  in  all  his  dealings  with  the  court 
should  demean  himself  towards  it  with  deference  and  respect,  he  has,  on  the  other  hand, 
a  right  to  expect  and  exact  from  the  court  the  same  demeanor  towards  himself.  It 
is  unfortunate  for  the  cause  of  justice  when  the  judge  forgets  his  dependence  on  the 
bar  and  forgets  to  pay  it  the  deference  and  respect  which  is  its  due.     (Ky.)] 

[The  qualities  desirable  in  a  judge  are  courtesy,  affability,  even  temper,  patience, 
conscientiousness,  legal  learning,  sound  sense  and  judgment,  the  moral  courage  to  meet 
an  issue  squarely,  and  an  impartial  mind.     (Ky.)] 

[The  bar  should  never  permit  political  considerations  to  outweigh  judicial 
fitness  in  selecting  material  for  the  bench,  and  it  should  earnestly  and  actively  protest 
against  the  appointment  or  election  of  those  who,  in  the  general  estimation  of  the  bar, 
are  unsuitable  for  the  bench.     (Ky.)J 

[The  enumeration  of  the  foregoing  duties  shall  not  be  construed  to  deny  the 
existence  of  other  duties  equally  imperative,  though  not  specifically  mentioned  herein. 

(Ky.)J 
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8914 

940 

8278 

1084 

112 

648 

8558 

to 

to 

944 

3296 

1096 

8525 

644 

8060 

808 

8917 

946 

3801 

to 

to 

to 

to 

809 

5448 

to 

to 

1098 

8527 

648 

8064 

to 

to 

967 

8322 

1108 

8481 

649 

8066 

812 

5446 

968 

98 

1116 

8564 

to 

to 

818 

5448 

to 

to 

to 

to 

657 

8074 

814 

8736 

970 

100 

1117 

3565 

658 

8076 

to 

to 

971 

3224 

1118 

8569 

to 

to 

828 

3744 

to 

to 

to 

to 

668 

8086 

824 

3201 

980 

3888 

1121 

8572 

669 

8054 

to 

to 

981 

8354 

1122 

8597 

670 

8089 

828 

8205 

to 

to 

to 

to 

63-AO-VOL.  Ill 
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Comparative  Table  of  Sections. 

CODE  OF 

CODE  OP 

CODE  OF 

CODE  OF 

1896 

1907 

1896 

1907 

1896 

1907 

1896 

1907 

1131 

3606 

1444 

,  219 

to 

to 

1667 

455 

1132 

6412 

to 

to 

1588 

347 

to 

to 

1133 

8607 

1452 

227 

1589 

356 

1671 

459 

to 

to 

1453 

8754 

1590 

857 

1672 

478 

1138 

8612 

to 

to 

1591 

859 

to 

to 

1144 

8481 

1462 

3768 

1592 

361 

1685 

491 

1163 

3481 

1463 

8767 

1593 

862 

1686 

400 

1193 

8481 

to 

to 

1595 

352 

to 

to 

1248 

8481 

1474 

8778 

1597 

369 

1708 

477 

1256 

8481 

1475 

3780 

1598 

439 

1704 

538 

1286 

8448 

1476 

8781 

to 

to 

to 

to 

1287 

3450 

1477 

8789 

1604 

445 

1711 

545 

to 

to 

1478 

8791 

1605 

389 

1712 

3860 

1290 

3450 

1479 

8788 

1606 

372 

to 

to 

1302 

3618 

1480 

3790 

1607 

873 

1717 

3865 

to 

to 

1481 

3787 

1608 

390 

1718 

3869 

1315 

8626 

1482 

8788 

to 

to 

1719 

3874 

1816 

3642 

1488 

3784 

1610 

392 

1720 

8875 

to 

to 

1484 

8792 

1611 

879 

1721 

3882 

1324 

3650 

to 

to 

1612 

393 

to 

to 

1325 

3662 

1499 

8807 

1613 

394 

1751 

3912 

to 

to 

1501 

8808 

1614 

429 

1752 

3918 

1348 

3680 

to 

to 

1615 

395 

to 

to 

1344 

3684 

1503 

8810 

1616 

388 

1760 

3926 

to 

to 

1504 

3812 

1617 

405 

1761 

3927 

1369 

3709 

to 

to 

1618 

396 

1768 

3928 

1871 

8710 

1508 

3816 

to 

to 

to 

to 

1371 

8711 

1509 

8818 

1620 

398 

1791 

3956 

1872 

3718 

to 

to 

1621 

871 

1792 

8958 

1878 

8718 

1524 

8838 

1622 

(381 
}399 

1798 

4010 

to 

to 

1525 

8835 

1794 

4007 

1381 

8726 

1526 

3836 

1623 

400 

to 

to 

1383 

8727 

1527 

3884 

1624 

402 

1796 

4009 

1885 

8728 

1528 

8837 

1625 

408 

1797 

4006 

1386 

8729 

to 

to 

1626 

404 

1798 

4015 

1387 

3682 

1530 

3889 

1627 

400 

1799 

SMo 

1388 

3683 

1531 

3841 

1629 

870 

to 

to 

1889 

6671 

to 

to 

1680 

(408 
{409 

1804 

8970 
3973 
3974 
5871 
3975 

1890 

6672 

1540 

3850 

1805 

1391 

3730 

1541 

2830 

1681 

411 

1806 

to 

to 

to 

to 

1632 

410 

1807 

1895 

3784 

1546 

2830 

1638 

412 

1808 

1396 

121 

1547 

3851 

1634 

298 

to 

to 

3990 
4020 

1897 

128 

to 

to 

1636 

299 

1828 

1398 

124 

1554 

3858 

1637 

418 

1824 

1899 

125 

1556 

290 

to 

to 

to 

to 

4022 
4024 

to 
4035 
4037 

4042 
40# 
4014 

40S6 

4049 
to 
40§9 

1400 

128 

1557 

293 

1640 

416 

1826 

to 

to 

1558 

295 

1641 

418 

1827 

1405 

133 

1559 

296 

1643 

419 

to 

1406 

135 

1561 

800 

to 

to 

1888 

1407 

136 

1563 

805 

1645 

421 

1839 

to 

to 

1565 

307 

1646 

435 

to 

1415 

144 

1566 

318 

1647 

1422 
]428 

1844 

1416 

146 

1567 

319 

1845 

to 

to 

1568 

817 

1648 

424 

1846 

1424 

154 

1570 

303 

to 

to 

1847 

1425 

156 

1571 

302 

1652 

428 

1848 

1426 

208 

1572 

305 

1653 

446 

1849 

to 

to 

1573 

831 

to 

to 

1860 

1486 

218 

to 

to 

1661 

454 

to 

1487 

3745 

1576 

384 

1662 

486 

1860 

4062 

to 

to 

1578 

835 

to 

to 

1861 

to 

1441 

3749 

— 

to 

1664 

488 

to 

4076 

1*19 

8752 

— 

836 

1665 

433 

1876 

546 

' 

'58 

1579 

338 

1666 

484 

1876 

-r 
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CODE  OF 

CODE  OF 

CODE  OF 

CODE  OF 

1896 

1907 

1896 

1907 

1896 

1907 

1896 

1907 

to 

to 

2018 

624 

2444 

5768 

to 

1879 

549 

2019 

626 

2445 

5771 



4560 

1880 

4077 

to 

to 

to 

to 

2584 

7186 

1881 

4079 

2080 

637 

2469 

5795 

2585 

4561 

to 

to 

2031 

639 

2470 

5797 

to 

to 

1885 

4088 

2032 

640 

to 

to 

2597 

4578 

1886 

4087 

2083 

4160 

2495 

5822 

i   2599 

4575 

to 

to 

to 

♦   to 

2496 

5841 

to 

to 

1892 

4093 

2109 

4286 

2497 

5842 

2601 

4577 

1894 

4094 

2110 

4240 

2498 

3023 

2601 

4578 

1895 

4095 

to 

to 

2499 

3025 

2602 

(4579 

{7188 

1896 

4097 

2112 

4242 

to 

to 

to 

to 

2113 

4245 

2514 

8040 

2603 

7189 

1899 

4100 

2114 

4246 

2515 

6148 

2604 

4Z30 

1900 

4102 

2115 

4251 

to 

to 

2605 

V4581 

)4582 

to 

to 

to 

to 

2519 

6147 

1902 

4104 

2117 

4253 

2520 

4486 

2606 

4583 

1903 

4107 

2118 

4247 

to 

to 

2608 

4584 

to 

to 

to 

to 

2528 

4494 

2609 

4585 

1906 

4110 

2121 

4250 

2529 

4497 

(4586 

1907 

4112 

2122 

4243 

to 

to 

2610 

^7184 

to 

to 

2128 

4244 

2533 

4501 

(7185 

1909 

4114 

2124 

4260 

2534 

8765 

2611  % 

4587 

1910 

4117 

to 

to 

2535 

4502 

2612 

7190 

to 

to 

2149 

4285 

to 

to 

2613 

4588 

1913 

4120 

2150 

4287 

2537 

4504 

to 

to 

1914 

4123 

to 

to 

2538 

4587 

2621 

4596 

1915 

4138 

2158 

4295 

to 

to 

2626 

4619 

1916 

4135 

2159 

8334 

2543 

4542 

to 

to 

to 

to 

to 

to 

2544 

889 

2682 

4625 

1919 

4138 

2169 

8844 

2545 

840 

2688 

6050  * 

1920 

4156 

2170 

8346 

2546 

844 

to 

to 

to 

to 

2171 

4300 

2547 

851 

2685 

6052 

1922 

4158 

to 

to 

2548 

874 

2636 

4629 

1924 

4147 

2207 

4386 

2549 

853 

2687 

4626 

to 

to 

2208 

4695 

2550 

855 

2688 

4680 

1927 

4150 

to 

to 

2551 

857 

to 

to 

1928 

4152 

2212 

4699 

to 

to 

2640 

4632 

to 

to 

2213 

900 

2553 

859 

2641 

5782 

1931 

4155 

to 

to 

2554 

861 

to 

to 

1932 

4666 

2215 

902 

2556 

862 

2648 

5784 

to 

to 

2216 

904 

2557 

865 

2644 

5736 

1952 

4686 

to 

to 

2558 

868 

to 

to 

1953 

550 

2280 

918 

2560 

868 

2653 

5745 

to 

to 

2232 

919 

2561 

867 

2654 

4633 

1968 

565 

to 

to 

2562 

869 

to 

to 

1969 

567 

2237 

924 

2563 

871 

2686 

4665 

to 

to 

2239 

927 

2566 

873 

2695 

883 

1978 

571 

to 

to 

2568 

872 

2696 

885 

1974 

578 

2240 

928 

2569 

874 

to 

to 

1975 

575 

2241 

689 

2570 

876 

2702 

891 

to 

to 

to 

to 

2571 

875 

2703 

4734 

1979 

579 

2246 

694 

2572 

877 

to 

to 

1980 

582 

2247 

4837 

2574 

878 

2752 

4788 

to 

to 

to 

to 

2575 

4548 

2758 

4785 

1986 

588 

2391 

4481 

to 

to 

to 

to 

1987 

591 

2392 

784 

2577 

4545 

2775 

4807 

to 

to 

2398 

741 

|   2578 

4546 

2776 

4810 

2008 

612 

2402 

758 

— 

to 

to 

to 

2010 

618 

2424 

699 

1    —  • 

4550 

2792 

4826 

to 

to 

2432 

727 

!   2578 

7187 

2798 

4882 

2013 

J616 
1617 

2438 

701 

,   2579 

4551 

to 

to 

2440 

718 

t    to 

to 

2886 

4875 

2014 

620 

2442 

788 

2583 

4555 

2887 

4877 

to 

to 

2448 

5765 

1   2584 

4556 

to 

to 
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Comparative  Table  of  Sections. 

CODE  OF 

CODE  OF 

CODE  OF 

CODE  OF 

1896 

1907 

1896 

1907 

1896 

1907 

1896 

1907 

2851 

4891 

8087 

1500 

8805 

5370 

8491 

5652 

2862 

929 

8088 

1504 

8306 

5841 

8492 

5667 

to 

to 

8089 

1502 

8807 

5846 

8493 

5681 

2854 

981 

8090 

1505 

to 

to 

8494 

5652 

2855 

993 

to 

to 

8811 

5850 

8495 

(5658 

J5654 

2856 

994 

8104 

1519 

8812 

5852 

2857 

984 

8105 

7006 

to 

to 

8497 

5661 

2858 

936 

8106 

1520 

8821 

5861 

8498 

5662 

2859 

942 

to 

to 

8822 

5342 

8499 

5666 

2860 

945 

3109 

1528 

to 

to 

8500 

5665 

2861 

946 

8110 

1525 

8825 

5845 

3501 

5675 

2862 

948 

3111 

1526 

8826 

5862 

8502 

5655 

to 

to 

8112 

1528 

to 

to 

3503 

5645 

2865 

951 

to 

to 

8882 

5868 

8504 

5725 

2866  • 

953 

3154 

1570 

8888 

4143 

3505 

5746 

2867 

954 

3155 

1581 

8384 

4140 

3506 

5747 

2869 

955 

8156 

1582 

to 

to 

3507 

5749 

to 

to 

8157 

1586 

8886 

4142 

3509 

5751 

2871 

957 

3158 

1588 

8887 

4189 

to 

to 

2872 

960 

to 

to 

8838 

4144 

3512 

5754 

to 

to 

3160 

1585 

to 

to 

8514 

5755 

2880 

.968 

3161 

5208 

8840 

4146 

8516 

5756 

2882 

969 

to 

to 

8841 

5871 

to 

to 

2888 

971 

3169 

5211 

to 

to 

8524 

5764 

to 

to 

3170 

5213 

3358 

5888 

8525 

5844 

2885 

978 

to 

to 

8854 

5410 

to 

10 

2886 

979 

8175 

5218 

to 

to 

8588 

5857 

2887 

982 

8176 

5220 

8865 

5421 

8539 

1678 

to 

to 

to 

to 

8866 

5424 

to 

to 

2891 

986 

8187 

5231 

to 

to 

8549 

1688 

2892 

988 

8188 

5284 

8884 

5442 

3550 

1702 

to 

to 

to 

to 

8885 

1647 

to 

to 

2896 

992 

8206 

5252 

to 

to 

3554 

1706 

2897 

4892 

8207 

5265 

8895 

1657 

3555 

1711 

2898 

4893 

to 

to 

8396 

6006 

3556 

1707 

2899 

999 

8281 

5289 

3897 

1658 

to 

to 

2900 

1001 

8282 

1598 

to 

to 

8559 

1710 

to 

to 

3238 

1614 

8416 

1677 

8560 

1697 

2912 

1013 

to 

to 

8417 

5450 

8562 

1699 

2913 

1015 

8285 

1616 

to 

to 

8576 

1782 

to 

to 

3236 

1608 

8458 

5486 

8577 

1784 

2986 

1088 

8287 

1610 

8458 

5498 

8578 

1746 

2968 

1450 

8288 

1617 

8454 

5487 

8579 

1740 

to 

to 

8289 

1611 

8455 

5488 

8580 

1748 

2978 

1455 

to 

to 

8456 

5491 

to 

to 

2974 

4901 

8241 

1613 

to 

to 

8582 

1750 

to 

to 

3242 

5290 

8458 

5493 

8588 

ms 

2979 

4906 

to 

to 

8464 

5497 

8590 

1751 

2980 

4915 

8247 

5295 

to 

to 

to 

to 

to 

to 

8248 

1618 

8480 

5513 

8598 

1754 

8018 

4948 

3251 

1621 

8481 

5682 

8595 

1755 

8014 

4951 

3260 

1626 



to 

8597 

1756 

to 

to 

3264 

1682 

— 

5685 

8598 

1759 

8020 

4957 

8268 

5296 

8482 

5687 

8599 

1758 

8021 

5162 

8269 

5297 

8488 

5688 

8600 

1757 

to 

to 

8270 

5299 

— 

to 

8601 

1760 

8051 

5192 

to 

to 

— 

5685 

to 

to 

8052 

1461 

8278 

5807 

8484 

5688 

8603 

1762 

8054 

1468 

8279 

5815 

8485 

5689 

8604 

1764 

8055 

1464 

to 

to 

8486 

(5640 
{5641 

8606 

1768 

8056 

1467 

8298 

5884 

8607 

1769 

to 

to 

3299 

5886 

8487 

5642 

8609 

1770 

8060 

1471 

to 

to 

3488 

5646 

to 

to 

8061 

1474 

8808 

5840 

3490 

5  5651 

8612 

1778 

to 

to 

3804 

5369 

{5656 

8615 

1774 
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Comparative  Table  of  Sections. 

CODE  OP 

CODE  OP 

CODE  OP 

CODE  OF 

1896 

1907 

.   1896 

1907 

1896 

1907 

1896 

1907 

to. 

to 

to 

to 

to 

to 

to 

to 

8618 

1777 

8811 

5947 

4039 

2204 

4847 

6810 

8620 

1778 

8812 

4700 

4041 

2205 

4848 

6328 

to 

to 

to 

to 

to 

to 

to 

to 

8622 

1780 

8824 

4712 

4045 

2209 

4880 

6860 

8624 

1690 

8825 

5948 

4046 

2268 

4881 

6864 

8625 

1781 

8826 

5955 

to 

to 

to 

to 

3626 

1788 

to 

to 

4089 

2811 

4408 

6391 

3681 

1789 

8885 

5964 

4090 

2813 

4409 

6400 

to 

to 

8886 

5952 

to 

to 

to 

to 

3688 

1791 

8887 

5958 

4108 

2881 

4416 

6407 

8646 

1784 

8840 

5965 

4109 

2848 

4417 

6415 

8647 

1792 

8841 

5966 

to 

to 

4418 

6417 

to 

to 

8842 

5968 

4123 

2862 

4419 

6418 

3649 

1794 

to 

to 

4124 

2401 

4420 

6421 

8661 

1796 

8855 

5981 

to 

to 

to 

to 

to 

to 

8856 

5983 

4126 

2408 

4424 

6425 

8668 

1802 

to 

to 

4128 

2404 

4425 

6467 

8661 

1782 

8863 

5990 

to 

to 

to 

to 

3662 

1786 

8864 

5995 

4136 

2412 

4480 

6472 

3663 

1786 

to 

to 

4137 

6035 

4481 

6479 

3664 

1787 

8874 

6005 

to 

to 

4482 

6480 

8666 

1808 

8875 

5400 

4151 

6049 

4488 

6485 

8667 

1869 

to 

to 

4152 

6054 

to 

to 

to 

to 

8882 

5407 

to 

to 

4481 

6538 

3674 

1876 

8888 

5395 

4187 

6089 

4482 

6536 

8676 

1877 

to 

to 

4188 

6093 

to 

to 

to 
8679 
8681 

to 
8686 
8686 

to 

to 

8887 

5899 

to 

to 

4510 

6564 

1880 

8888 

5408 

4209 

6114 

4511 

6572 

1881 

3889 

6016 

4210 

6116 

4512 

6575 

to 

to 

to 

to 

to 

4513 

6565 

1886 

8892 

6019 

4216 

6122 

to 

to 

1899 

8898 

6021 

4217 

6151 

4519 

6571 

8697 

to 

to 

to 

4218 

6131 

4520 

6608 

8698 

1910 

8898 

6026 

to 

to 

4522 

6586 

to    / 

1988 

8899 

6028 

4229 

6142 

4528 

6581 

8704   / 

to 

to 

to 

4280 

2429 

4529 

6580 

8708  / 

1989 

8905 

6084 

to 

to 

4530 

6582 

8710  / 

ifl     ( 

1940 

8906 

2060 

4240 

2439 

to 

to 

1941 

to 

to 

4241 

6152 

4538 

6585 

to 

8909 

2068 

to 

to 

4586 

6596 

1946 

3910 

2074 

4245 

6156 

4587 

6605 

sut>   \ 

1946 

8911 

2082 

4246 

3404 

4588 

6687 

*TO  I 

1947 

3912 

2084 

4247 

6167 

to 

to 

1948 

to 

to 

4248 

6158 

4648 

6592 

8719 

to 

3952 

2124 

4250 

6159 

4644 

6602 

to 

1960 

3955 

2125 

to 

to 

4545 

6604 

3721 
872* 
8725 
3726 
87^7 
8728 
8729 
to 

1961 

to 

to 

4800 

6209 

4546 

6608 

1962 

8960 

2180 

4801 

6210 

to 

to 

1968 

3962 

2131 

to 

to 

4557 

6619 

1994 

to 

to 

4804 

6218 

4558 

6681 

6868 

3979 

2148 

4805 

6215 

to 

to 

6860 

3980 

2150 

4806 

6217 

4565 

6688 

to 

to 

to 

to 

to 

4566 

6642 

8789 

5870 

3987 

2157 

4807 

6218 

to 

to 

£740 

6872 

8989 

2158 

to 

to 

4575 

6661 

to 

to 

8990 

7459 

4811 

6222 

4576 

6658 

3748 

5880 

3992 

2159 

4812 

6248 

to 

to 

3749 

2066 

8998 

2160 

to 

to 

4581 

6668 

to 

to 

to 

to 

4885 

6266 

4588 

6659 

3752 

2059 

8997 

2164 

4836 

6295 

4584 

6660 

3768 

2441 

3999 

2165 

to 

to 

4685 

6665 

to 

to 

to 

to 

4341 

6800 

to 

to 

3762 

2450 

4004 

2170 

4842 

6898 

4588 

6668 

3768 

5899 

4006 

2171 

4848 

6806 

4689 

6692 

998 
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Comparative  Table  of  Sections. 

CODB  OF 

CODE  OF 

CODE  OF 

CODE  OF 

1896 

1907 

1896 

1907 

1896 

1907 

1896 

1907 

to 

to 

4776 

6628 

5098 

7478 

to 

to 

4641 

6744 

4777 

6939 

to 

to 

5208 

7546 

4642 

6746 

to 

to 

5100 

7480 

5204 

7584 

to 

to 

4791 

6958 

5101 

7468 

to 

to 

4652 

6756 

4792 

6983 

5102 

7469 

5208 

7588 

4653 

6767 

4794 

6984 

5103 

6877 

5209 

6267 

to 

to 

to 

to 

5104 

7455 

to 

to 

4658 

6772 

4801 

6991 

5105 

7430 

5217 

6275 

4659 

6828 

4808 

6992 

to 

to 

5218 

6277 

4660 

6880 

to 

to 

5108 

7488 

to 

to 

to 

to 

4808 

6997 

5109 

7484 

5228 

6282 

4678 

6843 

4809 

6999 

5110 

7470 

5224 

7589 

4674 

6778 

to 

to 

5111 

7471 

to 

to 

to 

to 

4811 

7001 

to 

to 

5285 

7600 

4680 

6779 

4812 

7007 

5115 

7475 

5286 

7604 

4681 

6798 

to 

to 

5116 

7461 

to 

to 

4682 

6780 

.4858 

7048 

5117 

7484 

5250 

7618 

4683 

6811 

4854 

7084 

5118 

7462 

5251 

6288 

4684 

6781 

to 

to 

5119 

7485 

to 

to 

to 

to 

4863 

7098 

5120 

7481 

5256 

6288 

4690 

6787 

4864 

7099 

5121 

7486 

6257 

6290 

4692 

6788 

to 

to 

5122 

7476 

to 

to 

to 

to 

4876 

7111 

5128 

7437 

5261 

6294 

4698 

6794 

4877 

7115 

5124 

7438 

5262 

7565 

4699 

6858 

to 

to 

5125 

7487 

to 

to 

to 

to 

4936 

7174 

5126 

7798 

5270 

7578 

4718 

6872 

4987 

7174a 

5127 

6814 

6271 

7888 

4714 

6888 

4938 

7175 

to 

to 

to 

to 

to 

to 

to 

to 

5181 

6818 

5275 

7842 

4718 

6892 

4941 

7178 

5132 

7456 

5276 

7810 

4719 

6909 

4942 

7180 

5138 

7489 

to 

to 

to 

to 

to 

to 

to 

to 

5279 

7818 

4728 

6918 

4945 

7183 

5135 

7441 

5280 

7877 

4729 

6920 

4946 

7191 

5136 

7488 

to 

to 

4730 

6875 

to 

to 

5187 

7489 

5802 

7899 

4731 

6921 

4966 

7211 

5188 

7415 

5303 

6878 

to 

to 

4967 

7224 

5139 

7482 

to 

to 

4787 

6927 

to 

to 

5140 

7483 

5305 

6875 

4738 

7859 

4985 

7242 

5141 

7465 

5306 

7815 

4739 

7860 

4986 

7245 

5142 

7477 

to 

to 

4740 

6928 

4987 

7£46 

5148 

7468 

5308 

7317 

4741 

7708 

to 

to 

5144 

7466 

5309 

7851 

to 

to 

5004 

726a 

5145 

7457 

to 

to 

4745 

7707 

5005 

7265 

5146 

7464 

6312 

7854 

4746 

6929 

to 

to 

5147 

7485 

6313 

7856 

to 

to 

5025 

7285 

5149 

7486 

to 

to 

4748 

6931 

5026 

7287 

5150 

7442 

6815 

7858 

4749 

6241 

to 

to 

5151 

7448 

6316 

6624 

4750 

6242 

5048 

7309 

5152 

7445 

to 

to 

4751 

6846 

5049 

7324 

to 

to 

6819 

6627 

4752 

6848 

to 

to 

5158 

7451 

6820 

761» 

4758 

6982 

5066 

7341 

5159 

7460 

6821 

7074 

to 

to 

5067 

7344 

5160 

7518 

to 

to 

4756 

6935 

to 

te 

to 

to 

6828 

7081 

4757 

7342 

5087 

7862 

5162 

7520 

6829 

7575 

4758 

7423 

5088 

7888 

5163 

7522 

6880 

7874 

4759 

7843 

5089 

7889 

5164 

7524 

6831 

7875 

4760 

7821 

5090 

6230 

5165 

7525 

6882 

7577 

4761 

6240 

5091 

6230 

5167 

7526 

6888 

7564 

4762 

6239 

5092 

6281 

to 

to 

6884 

6757 

4768 

6675 

to 

to 

5181 

7540 

6336 

6466 

to 

to 

5094 

6233 

5182 

7896 

6887 

7049 

4778 

6685 

5095 

7394 

to 

to 

to 

to 

4774 

6936 

5096 

7421 

5197 

7411 

5&5 

7057 

4775 

6938 

5097 

7422 

5198 

7541 

6846 

7059 
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Comparative  Table  of  Sections. 

CODE  OP 

CODE  OF 

CODE  OF 

CODE  OF 

1896 

1907 

1896 

1907 

1896 

1907 

1896 

1907 

to 

to 

to 

to 

5529 

7792 

5589 

6962 

5850 

7063 

5419 

7627 

5580 

7795 

5591 

6286 

5351 

7588 

5420 

7629 

to 

to 

5592 

7890 

5352 

6894 

to 

to 

5541 

7806 

5598 

7891 

5353 

6895 

5448 

7652 

5542 

7814 

to 

to 

5354 

7727 

5444 

7696 

5548 

7819 

5595 

7898 

5355 

6896 

to 

to 

5544 

6878 

5596 

7424 

5356 

7728 

5450 

7702 

5545 

6879 

5597 

7425 

5357 

6235 

5451 

7654 

5546 

6426 

5598 

6691 

5358 

6287 

5452 

7658 

5547 

6427 

5599 

(6961 

J7427 

5359 

7655 

5458 

7510 

5548 

7517 

5360 

7675 

to 

to 

5549 

7687 

5600 

7428 

to 

to 

5455 

7512 

to 

to 

5601 

7492 

5368 

7678 

5458 

7513 

5552 

7690 

5602 

7416 

5364 

7656 

5460 

7514 

5558 

7822 

5603 

7417 

to 

to 

to 

to 

to 

to 

5604 

6802 

5368 

7660 

5462 

7516 

5556 

7825 

5605 

7826 

5369 

7662 

5468 

7708 

5557 

7579 

to 

to 

to 

to 

to 

to 

5558 

7580 

5612 

(7888 

(7884 

5376 

7669 

5470 

7715 

5559 

7582 

5377 

7684 

5471 

7717   ! 

5560 

6880 

5618 

7884 

5378 

7685 

5472 

7718   , 

to 

to 

to 

to 

5379 

7807 

5478 

7721 

5565 

6885 

5616 

7887 

to 

to 

to 

to    ! 

5566 

7228 

5617 

6906 

5883 

7811 

5478 

7726 

5567 

7818 

to 

to 

5384 

7729 

5479 

7746 

to 

to 

5619 

6908 

5385 

7780 

to 

to 

5570 

7821 

5620 

6418 

to 

to 

5482 

7749 

5571 

7507 

5621 

7872 

5400 

7745 

5488 

7756 

5572 

7493 

5622 

7878 

&401 

7863 

to 

to 

to 

to 

5628 

7820 

to 

to 

5508 

7776 

5577 

7498 

5624 

6414 

5405 

7867 

5504 

6849 

5578 

(6898 
{7499 

5625 

6892 

5406 

7869 

to 

to 

5626 

6898 

to 

to 

5512 

6857 

5579 

7500 

5627 

7895 

5408 

7871 

5513 

7778 

to 

to 

5628 

7843 

5409 

7418  k 

to 

to 

5585 

7506 

5629 

7847 

to 

to   % 

5525 

7790 

5587 

6898 

5680 

7848 

5411 

7420 

5527 

7791 

5588 

6899 

5682 

7849 

5412 

7620 

, 

LIST  OF  SECTIONS  OF  CODE  OF  1896  OMITTED 
FROM  CODE  OF  1907. 

Not*. — Some  of  these  sections  may  be  substituted  by  new  provisions,  but  cannot  be 
said  to  be  retained. 


405 

880 

1095 

1164 

1291 

1594 

2897 

2555 

680 

to 

1099 

to 

to 

1596 

2399 

2559 

to 

884 

to 

1192 

1801 

1628 

to 

2564 

584 

890 

1102 

1194 

1370 

1635 

2401 

2565 

586 

to 

1104 

to 

1382 

1642 

2408 

2567 

612 

891 

to 

1247 

1884 

1762 

to 

2573 

617 

980 

1115 

1249 

1500 

1893 

2428 

2598 

869 

941 

1139 

to 

1555 

1928 

2425 

2607 

to 

to 

to 

1255 

1560 

2009 

2431 

2622 

871 

943 

1148 

1257 

1562 

2281 

2484 

to 

878 

945 

1145 

to 

1564 

2288 

to 

2625 

to 

1085 

to 

1284 

1569 

2893 

2489 

2687 

875 

to 

1162 

1286 

1577 

to 

2441 

to 
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Sections  Omitted  Code  1896 — New  Sections  Code  1907. 

LIST  OF  SECTIONS  OF  COOE  OF  1896  OMITTED  FROM  COOE  OF  1907-CONTMUEO. 


2694 

8261 

8515 

to 

3660 

to 

4528 

5456 

2868 

to 

8561 

8614 

8666 

8839 

to 

to 

2881 

8268 

8568 

8619 

8675 

3953 

4527 

5457 

2987 

8265 

to 

8623 

8680 

3954 

4534 

5459 

to 

to 

8575 

8627 

8705 

3961 

to 

5526 

2967 

8267 

8584 

to 

to 

8988 

4585 

5528 

8068 

3459 

to 

8630 

8707 

3991 

4582 

5586 

8249 

to 

8589 

3684 

8709 

3998 

4691 

5590 

to 

8463 

8594 

to 

3715 

4005 

4798 

5661 

8250 

3489 

8596 

8645 

8718 

4040 

4802 

8252 

3496 

8605 

3650 

8722 

4127 

5148 

to 

3508 

8608 

3659 

8724 

4249 

5166 

3259 

8513 

8613 

to 

3838 

4521 

5386 

LIST  OF  SECTIONS  NEW  TO  THE  CODE  OF  1907. 
VOLUME  I.  POLITICAL  CODE. 


12 

to 

to 

to 

870 

1473 

1696 

1964 

13 

289 

878 

688 

879 

1501 

1698 

to 

87 

291 

880 

695 

to 

1508 

1700 

199S 

to 

to 

882 

to 

882 

1524 

1701 

1995 

42 

292 

to 

698 

884 

1527 

1712 

to 

44 

294 

887 

700 

892 

1571 

1716 

2055 

49 

297 

401 

702 

to 

to 

to 

20*4 

to 

801 

406 

to 

899 

1580 

1731 

to 

50 

304 

407 

712 

908 

1587 

1786 

2078 

78 

306 

417 

714 

925 

to 

to 

2075 

to 

308 

430 

to 

932 

1597 

1789 

to 

82 

to 

to 

726 

939 

1599 

1741 

2081 

86 

316 

432 

728 

to 

to 

to 

2088 

to 

320 

492 

to 

941 

1607 

1746 

2149 

97 

to 

to 

782 

974 

1609 

1747 

2210 

113 

330 

587 

785 

to 

1619 

1763 

to 

to 

337 

566 

to 

978 

1620 

1766 

2267 

120 

348 

572 

740 

987 

1622 

to 

2812 

122 

to 

574 

742 

995 

to 

,  1767 

2882 

126 

351 

580 

to 

to 

1625 

1788 

to 

to 

858 

581 

752 

998 

1627 

1804 

2847 

127 

to 

589 

764 

1014 

to 

to 

2868 

184 

355 

590 

to 

1039 

1681 

1868 

to 

145 

858 

618 

838 

to 

1633 

1886 

2400 

155 

360 

to 

843 

1460 

to 

to 

2415 

157 

363 

619 

846 

1462 

1646 

1898 

to 

to 

to 

625 

850 

1465 

1689 

1911 

tm 

207 

868 

688 

856 

1466 

1691 

to 

228 

374 

641 

866 

1472 

to 

1982 

. 

VOLUME  II.  CIVIL  COOE. 


2451 

2869 

to 

to 

3323 

3447 

to 

to 

2884 

8015 

8246 

3845 

3449 

3568 

2471 

2962 

3020 

8250 

3847 

3451 

3573 

2487 

2972 

8024 

8251 

to 

to 

to 

2488 

2974 

8041 

8258 

8353 

3480 

2505 

2976 

8050 

8263 

3366 

3482 

8590 

2638 

2977 

8051 

3279 

8882 

to 

8627 

2704 

2982 

8053 

to 

8400 

3524 

to 

2796 

2984 

3065 

3295 

8401 

3528 

3941 

2806 

2986 

3164 

8297 

8407 

to 

3651 

2842 

8003 

3212 

to 

8445 

3563 

to 

2851 

8009 

8244 

8300 

to 

3566 

3661 

8681 
8712 
8714 
to 
8717 
8750 
8751 
S7W 
8779 
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VOLUME  II,  CIVIL  CODE-CONTMUIO. 

8786 

4014 

4122 

4586 

to 

5447 

to 

5954 

8811 

4016 

4124 

4597 

5148 

5449 

5680 

5982 

8817 

to 

to 

to 

5198 

5489 

5682 

5991 

8840 

4019 

4182 

4610 

to 

to 

to 

to 

8859 

4028 

4184 

4627 

5198 

5490 

5724 

5994 

8866 

4047 

4151 

to 

5212 

5494 

5785 

6007 

to 

to 

4159 

4628 

5219 

to 

5748 

to 

8868 

4048 

4287 

4728 

5282 

5496 

5760 

6015 

8870 

4060 

to 

to 

to 

5514 

5766 

6020 

to 

to 

4289 

4788 

5288 

to 

to 

6027 

8878 

4061 

4254 

4784 

5258 

5681 

5767 

6058 

8876 

4078 

to 

4808 

to 

5686 

5769 

6090 

to 

4084 

4259 

to 

5264 

5648 

to 

to 

8881 

to 

4286 

4809 

5298 

to 

6770 

6092 

8918 

4086 

4296 

4827 

5808 

5644 

5796 

6115 

8969 

4096 

to 

to 

to 

5647 

5828 

6128 

to 

4101 

4299 

4881 

5814 

to 

to 

to 

8964 

4105 

4482 

4876 

5885 

5650 

5840 

6180 

3971 

to 

to 

4895 

5851 

5657 

5848 

6148 

to 

4106 

4484 

4907 

5884 

to 

5859 

to 

3972 

4111 

4495 

to 

to 

5661 

5881 

6150 

8991 

4115 

to 

4914 

5894 

5668 

to 

to 

to 

4496 

4949 

5409 

5668 

5898 

4005 

4116 

4513 

to 

5422 

to 

5949 

4011 

4121 

4528 

4950 

to 

5674 

to 

to 

to 

to 

4958 

5428 

5676 

5951 

VOLUME  III,  CRIMINAL  I 

CODE. 

6214 

6411 

6601 

to 

to 

7814 

7521 

7746 

6216 

6416 

6606 

6766 

6982 

7822 

7528 

7750 

6228 

6419 

6607 

6796 

6998 

to 

7547 

to 

to 

to 

6620 

to 

7002 

7828 

to 

7756 

6229 

6420 

to 

6797 

to 

7868 

7568 

7777 

6284 

6428 

6622 

6799 

7005 

to 

7574 

7794 

6288 

to 

6628 

to 

7058 

7869 

7576 

7812 

6276 

6465 

to 

6810 

7064 

7871 

7578 

7818 

6289 

6478 

'  6680 

6812 

to 

to 

7581 

7815 

6801 

to 

6689 

to 

7073 

7887 

7601 

to 

6808 

6478 

to 

6827 

7082 

7412 

to 

.7818 

.   to 

6481 

6641 

6829 

to 

to 

7608 

7844 

6805 

to 

6652 

6844 

7088 

7414 

7628 

to 

6811 

6484 

6661 

6847 

7094 

7426 

7661 

7846 

to 

6584 

to 

6876 

to 

7429 

7670 

7850 

6818 

6585 

6664 

6886 

7098 

7444 

to 

7855 

6819 

6578 

6669 

to 

7112 

7452 

7674 

7861 

to 

to 

to 

6887 

to 

to 

7679 

7862 

6827 

6574 

6670 

6897 

7114 

7454 

to 

7868 

6861 

6576 

6678 

6900 

7212 

7458 

7688 

7876 

to 

to 

to 

to 

to 

7467 

7686 

7900 

6868 

6579 

6674 

6905 

7222 

7490 

7691 

6894 

6598 

6686 

6987 

7248 

to 

to 

to 

to 

to 

6954 

to 

7491 

7696 

6899 

6595 

6690 

to 

7244 

7508 

7716 

6408 

6597 

6745 

6960 

7264 

to 

7719 

to 

to 

6758      6968 

7286 

7509 

7720 

INDEX  TO  VOLUME  III. 


(1003) 


INDEX  TO  VOLUME  III, 

WITH  REFERENCES  TO  VOLUMES  I  AND  II.  ANO  THE   CONSTITUTION    OF  ALABAMA.  1901. 


EXPLANATIONS  AND  ABREVIATIONS. 

References  are  to  sections  of  the  Code  unless  otherwise  indicated,  "p"  indi- 
cates page;  "(Civ.  C.)"  Civil  Code;  "(Pol.  C.)"  Political  Code.  "(Const.,)" 
refers  to  sections  of  Constitution  of  Alabama,  1901,  printed,  indexed  separately, 
and  paralleled  with  the  Constitution  of  1875,  as  prefatory  matter  in  this  volume. 


Section. 
ABANDONMENT,   Form   of   Indict- 
ment   sub.  2, 7161 

of  Family  (Vagrancy)  7843 

Generally  (Civil  Code) 2475, 

3793,  3800,  4190,  4192, 4494 
Grounds  for  Divorce  (Civ.  C.) .  sub.  3, 3793 
of  Cause  by  Attorney  (Civil  f'ode), 
G.  B.  3,  p.  1504. 

of  Homestead  (Civil  Code)  . .  , 4192 

ABATEMENT    7567-7574 

Plea  of 7567  et  seq. 

Generally  (Civil  Code).  .2495-2501, 

2960,  2964,  2965,  5330-5333 

By  Death,  Costs  (Civil  Code) 3669 

of  Attachment  Proceedings   (Civil 

Code) 2964  et  seq. 

of  Causes  in  Supreme  Court  (Civil 

Code) S.  C.  R.  37,  p.  1515. 

of  Suits  in  Justice  Court  (Civ.  C.) .  4655 
ABBREVIATIONS,  as  Items  of  Cost 

(Civil  Code)   3709 

ABDUCTION  AND  KIDNAPPING. 

6210-6214 

Forcible  Marriage,  etc 6210 

Taking  Girl  Under  Fourteen  for 

Prostitution,  etc 6211 

Decoying  Off  Children    6212 

Kidnapping 6213 

With  Intent  of  Obtaining  Money, 

etc 6214 

ABOLISHED  Courts  (Civil  Code)  . . .  2847 

Appeals  From  (Civil  Code) 2847 

ABOLITION  of  Courts  (Const.) ....     171 

ABORTION    6215 

ABRIDGMENT  of  Record  by  Agree- 
ment (Civil  Code) .  .8.  C.  R.  28, 
p.  1513. 


Section. 
ABSCONDING  (Civ.  C.)..2925,  2938,4190 
Defendant,  Ground  of  Attachment 

(Civil  Code)   2925 

Father,  Exemptions  to  Widow  (Civil 

Code)    4190 

Felons     . . .' 6939-6953 

ABSENCE    6842 

From  State  (Civil  Code)   4844 

ABSENT  Legislators  (Const.)  52 

ABSOLUTE  Deeds,  Recording  (Civil 

Code)    3384 

Power  of  Disposition  Defined  (Civil 

Code)    3426 

ABSORBED  Municipalities  (Political 

Code)    1156-1163 

ABSTRACT  of  Mortgages,  Failure  to 

Keep  7459 

ABSTRACT  of  Record  (Civil  Code) 

2848-2851 
of  Title   Demanded   in   Ejectment 

(Civil  Code)   3841 

ABSTRACTS    6216 

of  County  Boundaries  (Pol.  C.) . . .     157 

ABUSIVE,   Insulting,   Obscene  Lan- 
guage      6217 

Language,  form  of  Indictment 

sub.  3,  7161 
or  Insulting  Language  to  Extenuate 

or  Justify   6308 

or  Threatening  Letters 6218 

ABUTTING  Owners  Tax  for  Better- 
ment (Political  Code) 1359-1420 

of     Public     Utility     on      Streets 

(Const.)    227 

Property,  Taxation  of  (Const.) ....     223 

(1005) 
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Section. 
ACCESSORIES        AND        ACCOM- 
PLICES      6219, 6220 

Before  the  Fact   6219 

When  Concealing  Felon  Makes  Ac- 
cessory     6220 

ACCESSORIES  After  the  Fact 6220 

ACCIDENTS,      Railroad,      Reported 

(Civil   Code)    5666 

ACCOMMODATION  (Civil  Code). .. .3189 

ACCOMPLICE,  Evidence  Corroborat- 
ing     7897 

ACCOMPLICES   6219,  6220,7897 

ACCORD     and     Satisfaction     (Civil 

Code)    3973, 3974 

ACCOUNTING       Before       Register 
(Civil    Code)..Ch.    R.    89-94, 
pp.  1555-1557. 
ACCOUNTS  (PoUtical  Code). 612,  546-  549 
for  Feeding  Prisoners  Kept.  .7473  et  seq. 

of  Candidates  Must  Be  Filed 6823 

of  Ex  Officio  Services  (Civ.  C.) 3703 

Sworn  to,  as  Evidence  (Civ.  C.) . .  3970 
Writ  of  Inquiry,  When  not  Neces- 
sary (Civil  Code)    3971 

ACCUMULATION  (Civil  Oodej   ....  3410 

ACCUSATION,    Defendant    Entitled 

to  Copy,  in  County  Court 6717 

Delivered  to  Defendant  in  Justice 

Court  6736 

Right  to  Demand.  (Const.) 6-      8 

ACCUSED,  Rights  of  (Const.) 6 

ACKNOWLEDGMENT   (Civil  Code) 

3358,  3362,4160 

Dispensed  With  (Civil  Code) 3357 

for  Homestead  Conveyances  (Civil 

Code)    4161 

Forms  of  (Civil  Code) 3361  et  seq. 

of  Homestead  (Const.)    205 

Who  Can  Take  (Civil  Code). 3358  et  seq. 
ACKNOWLEDGMENTS,     False     or 

Fraudulent  7432 

ACQUITTANCE  (Civil  Code)  3211 

ACT,  Divided  into  Sections  (Const.)         45 

Style  of  (Const.)  45 

Title  of  (Const.)   45 

ACTION  on  the  Case  (Civil  Code)..  5329 

ACTIONS      Against      Municipalities 

(Political  Code)    1273-1275 

ACTIONS    AND    PARTIES     (Civil 

Code)    2440-2506 

Prosecuting  in  Name  of  Another..  6938 

Right    to     Defend     or    Prosecute 

(Const.)     6,      10 

Shall  Not  be  Impaired  or  De- 
stroyed  (Const.)    95 

Venue  of  (Civil  Code) 6115 
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Sbctiqh. 

When    Must    be    Brought     (Civil 

Code)    4830-4863 

ACTS,    Journals    and    Joint    Resolu- 
tions (Political  Code) 1663-1667 

of  Congress  (Political  Code).. 568,     594 
of  Congress  (Pol.  C.)   (pp.  16-62). 

of  Congress  (Civil  Code)    3988 

of  Legislature,  Must  be  Signed  by 

Governor    (Const.)    125 

of  Legislature,  Proof  of  (Civ.  C).  3987 
Distributed  (Political  Code). 586  et  seq. 

Printing  of  (Pol.  C.)   1647-1677 

ADDITIONAL  Judge  for  Tenth  Ju- 
dicial Circuit  (Civil  C.) ..  3282-3287 
ADJOINING    Counties,    Service    of 

Process  in  (Civil  Code) 5315 

Landowners  (Civil  Code) 4243-4250 

ADJOURNED     Terms      of      Circuit 

Court  (Civil  Code) 3249  et  seq. 

ADJOURNMENT       of       Legislature 

(Const.)    58 

ADJUSTMENT  of  Insurance  Losses 

(Civil   Code)     4582 

ADJUTANT -GENERAL      (PoUtical 

Code)    930-  934 

AD     LITEM     Administrator     (Civil 

Code)    2818-2824 

Guardians  (Civil  Code)   4482-4484 

ADMINISTRATION    OF    ESTATES 

(Civil   Code)     2507-2829 

ADMINISTRATOR,  Ad  Litem  (Civil 

Code)    2818-2884 

ADMINISTRATORS,  Actions  by  and 

Against  (Civil  Code) 2802-2811 

ADOPTION    of    Children,  Mode    of 

(Civil   Code)    5202 

of  Constitution  (Sched.  4,  Const.). 

AD  QUOD  DAMNUM  (Civ.  C.) .  3860-3909 
Proceedings  of  Municipalities  (Po- 
litical   Code)    1439-1442 

Proceedings,    Appeal    from    (Civil 

Code)    2842 

ADRIFT  (Civil  Code)   5844-5857 

Property  Taken  Up  as 7333 

ADULTERATING  Candies    7081 

Food    7078 

Liquors    7080 

ADULTERY  and  Fornication.  ..6221,7421 
and   Fornication,  Form  of  Indict- 
ment     sub.  69,7161 

Condoning  Bars  Divorce  (Civ.  C).  3799 
Ground  for  Divorce  (Civil  Code) . . 

sub.  2, 3793 
ADVANCEMENTS  to  Children,  De- 
scent and  Distribution    (Civil 
Code)    3767-3777 
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Section. 
ADVANCES,    Landlord's    Lien    for 

(Civil  Code)  4734-4746 

ADVERSE  (Civil  Code)  5220 

Possession  (Civil  Code) .  .2830,  3846-3850 

ADVICE    and    Consent    of    Senate 

(Const.)  265,266,   276 

ADVERTISEMENTS     (Civil    Code) 

5181-5192 

AFFIDAVIT  in  Preliminary  Proceed- 
ings   7585  et  seq. 

of  Arrest,  Form,  County  Court 6703 

AFFIDAVITS  (Civil  Code)  4631 

AFFIRMANCE  of  Judgment  in  Crim- 
inal Cases  6265 

on  Certificate  (Civil  Code) .  .S.  C.  R. 

32-34,  p.  1514. 
on    Certificate   in    Supreme    Court 

(Civil  Code)   2889 

AFFIRMATION  Equivalent  to  Oath 

(Civil  Code)    3959 

of  Office  (Const.) 279 

or  Oath  for  Impeachment  Proceed- 
ings (Const.)   173 

to  Support  Warrant  (Const.) 6 

AFFRAY  sub.  4, 7161 

AFFRAYS    6222,6308 

AFTER    Acquired    Property    Passes 

Under  Will  (Civil  Code)  6165 

AGE  Limit  as  to  Carnal  Knowledge 

7699  et  seq. 

Limit  of  Children  to  Work  in  Fac- 
tories, etc 7212-7222 

of  Consent 7699  et  seq. 

of  Children   for  School   (Political 

Code)    1755-1757 

of   Senators    and    Representatives 

(Const.)    47 

of  Governor  and  Lieutenant.  Gov- 
ernor (Const.)   117 

AGENTS,  Embezzlement  by 6828-6843 

of  Foreign  Insurance  Companies. .  7180 

Receiving  Rebates,  etc 7703-7707 

for  Insurance  Companies,  Liability 

of  (Civil  Code)   4580 

of  Common  Carriers,  Liability  of 

(Civil  Code)   5558 

of  Foreign  Corporations  (Civ.  C.) .  3645 

of   Foreign    Insurance    Companies 

(Civil  Code)  .- 4589  et  seq. 

of  Insurance  Companies  (Civ.  C).  4560 
AGISTERS9  Lien  (Civil  Code).  .4808,4809 

AGREEMENTS   in   Court   Must   be 
Written  (Civil  Code).  .C.  C.  R. 
14,  p.  1520. 
of  Counsel  as  to  Abstract   (Civil 

Code)    2851 


Section. 
of   Counsel   Must   be   in   Writing 
(Civil  Code) . . .  .8.  C.  R.  22,  p. 
1511. 
AGRICULTURAL  (Civil  Code)   .... 

4798-4805,4742,4743 
and  Mechanical  College  (Political 

Code)    1899-1911 

Experiment   Stations   and   Schools 

(Political  Code)    53-    69 

Liens  (Civil  Code) 4794r4805 

AGRICULTURE   AND  HORTICUL- 
TURE   6223-6228 

Selling  Diseased  Trees,  etc 6223 

Obstructing  Board,  etc 6224 

Selling  Without  Certificate   6225 

Common  Carriers  Delivering 
Shrubs,  etc.,  Without  Tag. . . .  6226 

Receiving  Without  6227 

Refusing  to  Comply  With  Law- 
ful Requirements  of  Commis- 
sioner    6228 

AGRICULTURE,.  Commissioner  of, 
When      and      How      Elected 

(Const.)    116 

and  Industries  (Political  Code) .  .14-    79 
AID  and  Comfort  to  Enemy  is  Trea- 
son (Const.)   18 

AIDES-DE-CAMP  (Political  Code) . .     930 

AIDING  Convicts  to  Escape 6870 

or    Abetting    Unlawful    Sales    of 

Liquors    7363 

ALABAMA.    See  State. 

Academy  for  the  Blind   (Political 

Code)    1943-1948 

Bryce    Insane    Hospital    (Political 

Code)    838-  878 

ALABAMA   GIRLS'    INDUSTRIAL 

SCHOOL,  BOOKS  OF 6229 

Girls'  Industrial  School  (Political 

Code)    1912-1932 

ALABAMA  Institute  for  the  Deaf 

(Political  Code)    1933-1942 

National  Guard  (Pol.  C.)   929-  998 

Polytechnic  Institute  (Pol.  C.) .  1899-1911 
Reports  for  Circuit  Court,  Kept  in 

Courthouse   (Civil   Code) 3266 

Reports,  Reporter  of  (Civil  Code) 

5995-6006 
Reports  (Repubication  of  Author- 
ized (Civil  Code) 6007-6015 

School  for  Negro  Deaf  Mutes  and 

Blind  (Political  Code) ....  1949-1953 
State  Troops  to  Quell  Riots,  Mobs, 

etc 7396-7417 

Constitutional  Provisions. 

Girls'  Industrial  School  (Const.)..  267 

Polytechnic  Institute  (Const.) .  .266,  267 

School  for  Deaf  and  Blind  (Const.)  267 
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Section. 
ALCOHOL,  Wood,  Sale  of,  Regulated  7554 

ALIAS  and  Pluries  Writs  of  Arrest. .  6287 

Warrant  in  County  Court 6716 

Warrant,  Preliminary  Proceedings.   7597 
and  Pluries  Process   (Civil  Code) 

Ch.  R.  26,  p.  1536. 

Execution  (Civil  Code) 4147  et  seq. 

Execution  from  Justice  Court  (Civil 

Code)    4685 

ALIENATION   (Civ.  C.)  .  .3354-3357,  4161 

ALIENS  (Civil  Code)   2831 

(Const.)     34 

ALIMONY  (Civil  Code)   3803-3806 

ALMSHOUSES,  Criminal  Laws  Con- 
cerning  7212-7222 

Municipal   (Political  Code) 1277 

ALTERATION   of   Bills   and    Notes 

(Civil  Code)   5073  et  seq. 

ALTERING  or  Changing  Vote 6791 

Marks  and  Brands 6240,  6675 

ALTERNATE  Value  of  Property  in 

Detinue  (Civil  Code)   3781 

ALTERNATIVE    Averments    as    to 

Intent  7119 

Results   7150 

AMENDING*  Charter  of  Corporations 

(Civil  Code)   3462 

the  Constitution  (Const.) 284,    287 

AMENDMENT   of   Bill   on   Passage 

(Const.)    61 

of  Statutes  (Const.)  45 

AMENDMENTS     and     Jeofails     in 

County  Court  6723 

in   Impeachment   Proceedings 7121 

of  Indictment    7155 

AMUSEMENTS  on  Sunday,  Prohib- 
ited    7814-7819 

ANALYSIS  (Civil  Code)   5426 

(Political  Code)    43-    48 

Soils  (Political  Code)   76-    79 

of  Stomach   (Civil  Code) 5426 

ANCIENT    Documents,    Records    as 

Evidence  (Civil  Code)   3382 

Order  of  United  Workmen  Exempt 

from  Insurance  Laws  (Civ.  C.)  4562 

ANCILLARY     Attachments      (Civil 

Code)    2958-2960 

ANDALUSIA  Excepted  from  Rate  of 

Taxation  (Const.)   216 

ANIMALS,  DOMESTIC;  OFFENSES 

CONCERNING    6230-6242 

Malicious  Injury  and  Cruelty  to. . . 

6230-6234 


Sectioh. 
Miscellaneous     Offenses     Concern- 
ing   6238-6242 

Unlawful  to  Buy  or  Sell  Animals 
of  the  Cow  Kind  Between  Sun- 
set and  Sunrise  6238 

"Choking"  Horse  or  Mule 6239 

Disposing  of  Mare  or  Jennet  Be- 
fore Price  for  Foaling  is  Paid.  6240 

Marking,  or  Altering,  or  Defac- 
ing Brands   6241 

False  and  Fraudulent  Registra- 
tion    6242 


Permitting  Certain 
at  Large 


to  Run 

. .  .6235-6237 


ANIMALS,  Description  Alleged  ....  7148 

Description  of  When  Stolen 7326 

Quarantine   of    7083 

Quarantine    Regulations    (Political 

Code)    757-770 

Registration  of   6242 

Running  at  Large   7813 

Running  at  Large  Under  Common 

Fence    7835 

(Civil  Code)    2832-2836 

Destruction  of  Abandoned  and  Dis- 
eased Animals  (Civil  Code) . . .  2833 

Dogs  Registered  (Civil  Code) 2834 

Dogs  Killing  Stock  (Civil  Code)..  2832 
Fee;    Certificate,  Tax  (Civil  Code)  2835 

and  Fences  (Civil  Code) 4240-4259 

Diseased,  Destruction  of  (Civ.  C).  2833 
Injury     to,     by    Railroads     (Civil 

Code)    5508-5513 

Running  at  Large  (Civ.  C).  ..3927-3957 
Stock  Law  Districts  (Civ.  C.). 5881-589* 
Taken  Up  in  Stock  Law  Districts 

(Civil  Code)   5890 

Trespassing  on  Crops  (Civ.  C.)  .4251-4259 
Vicious,  Actions  Concerning  (Civil 

Code)    2470 

ANNEXATION  of  Foreign  Territory 

(Const.)    90 

of  Municipalities  (Pol.  C.) . . .  1070- 

1074,  1133-1155 
of  West  Florida  to  Alabama  (Polit- 
ical Code)   80,     81 

ANNEXED  Municipalities  (Political 

Code)    1070-1074,   1156-1163 

ANNULLING-       Judgments       (Civil 

Code)    4141-4146 

ANSWERS  of  Nonresident,  Motion  to 
Take  (Civil  Code)..Ch.  R.  31, 
p.  1537. 
Two  Witnesses  to  Overcome  (Civil 
Code)    3117 

APOTHECARY,  Offenses  Concerning 

7549  et  seq. 
(Political  Code)  1618  et  ssq. 
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Section. 
Defects  of  Proceedings  in  Justice 

Court  Cured  by  (Civil  Code) . .  4721 

and.  Errors   6243-6266, 7119 

(Civil  Code)   2837-2895 


Section. 
APPEAL  AND  WEIT  OP  ERROR. 

6243-6266 

Appeal    6243-6257 

Questions   of  Law  Reserved  by 

Bill  of  Exceptions   6243 

Defendant     May    Appeal    .from 

Judgment  of  Conviction  6244 

Habeas  Corpus  Cases 6245 

Appeal  by  State  When  Statute 
Declared    Unconstitutional. . . .  6246 

Limitation   6247 

Bills  of  Exception    6248 

in  Case  of  Felony 6249 

in  Case  of  Misdemeanor 6250 

Defendant    May    Confess    Judg- 
ment for  Pine  and  Costs  with 

Stay  of  Execution,  Etc 6251 

Effect  of  Undertaking  When  Ap- 
peal not  Sustained   6252 

When  Sustained 6253 

Proceedings    on    Forfeited    Un- 
dertaking    6254 

Transcript  on  Appeal   6255 

What  Transcript  Need  not  Con- 
tain      6256 

Defendant  May  Dismiss  His  Ap- 
peal in  Trial  Court;  Exception.  6257 

Consideration;      Affirmance;      Re- 
versal     6264-6266 

Writ  of  Error  6258-6263 

by  Whom  and  When  Granted. . .  6258 

Transcript,  etc.    .  *. 6259 

Order     Granting;     Writ     Prose- 
cuted to  Return  Term,  Else 

Dismissed    6260 

Execution     of     Sentence      Sus- 
pended, Etc 6261 

in    Case    of    Misdemeanor,    De- 
fendant Bailed    6262 

Proceedings     on    Forfeiture     of 
Undertaking;  Writ  of  Arrest.  6263 

APPEALS  Bond  in  Justice  Court 6743 

Dismissed     6257 

Prom   Justice    to   Circuit   or   City 

Courts    6743 

Limitation    of 6247 

to  Circuit  from  County  Court 6725 

to  Supreme  Court,  in  Impeachment 

Proceedings    7119 

Bond   for  Registration   of  Injunc- 
tion  (Civil  Code)..Ch.  R.  86, 
p.  1554. 
Bond,  Form  of,  in  Justice  Courts 

(Civil  Code)    sub.   3,4730 

Bond     to    Supreme    Court     (Civil 

Code)    2872-2880 

Certificate  of,  in  Transcript  (Civil 
Code)..S.  C.  R.  30,  p.  1513. 

64-AO-VOL.  Ill 


APPORTTONER  of  Roads,  Form  of 

Indictment sub.  95,7161 

Prosecuting   Overseer    7742 

APPRENTICE,     Offenses     Concern- 
ing    6852  et  seq. 

or  Servant,  Enticing  Away 6849 

ARBITRATION  AND  AWARD  (Civil 

Code)    2908-2923 

ARCHIVES   and   History    (Political 

Code)    793-  810 

ARGUMENT  of  Counsel  as  to  Failure 

of  Defendant  to  Testify 7894 

Evidence  Allowed  at  Any  Time  Be- 
fore (Civil  Code)    5351 

Limited  to  One  Hour  (Civil  Code) 

S.  C.  R.  8,  p.  1508. 
of  Counsel,  but  Two  (Civil  Code) . .  5350 
Opening    and     Concluding     (Civil 

Code) S.  C.  R.  6,  p.  1508 

Right  of  Concluding  Waived  (Civil 

Code) C.  C.  R.  19,  p.  1522 

ARRAIGNMENT    7565, 7566 

ARMS   6421,  6424, 6893 

(Political  Code)    968,   946 

Not  Sold  During  Riot 7723  et  seq. 

Right  to  Bear  (Const.)    26 

ARMY,  Quartering  in  War  and  Peace 

(Const.)     ; 28 

Standing,     Shall     Not     Be     Kept 

(Const.)    27 

ARREST    6267-6294,   6351,6352 

Arrest  After  Indictment  and  Pro- 
ceedings Thereunder 6283 

Arrest  Before  Indictment,  by 
Whom,  How  and  When  Made 

6267-6282 

What  Officers  May  Make 6267 

Under  Warrant   .' 6268 

Without  Warrant    6269 

Duty  and  Authority  without 
Warrant    6270 

Private  Person  Must  Assist 
Officer    6271 

on  Order  of  Magistrate  Without 
Warrant    6272 

When  Private  Person  May  Ar- 
rest      6273 

His  Duty  and  Authority  in  Such 
Case    6274 

Must  Take  Person  Arrested  Be- 
fore  Magistrate    6275 

When  Sheriff  Must  Notify  Gover- 
nor of  Arrest    6276 
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Rearrest  After  Escape   6277 

Warrant    Executed,    Where 6278 

Authority  of  Officer  to  Pursue  in 

Another  County,  Etc 6279 

Indorsement  by  Magistrate 6280 

Magistrate  Not  Liable  on  6281 

When  Defendant  Must  be  Car- 
ried Before  Magistrate  Issuing 
Warrant    6282 

Issue  and  Execution  of  Writ.  .6284-6294 
Issued  by  the  Clerk,  Solicitor,  or 

Judge    6284 

Form  of,  for  Felony 6285 

for  Misdemeanor  6286 

Alias  and  Pluries   6287 

Executed  by  Sheriff,  Etc 6288 

Warrants,  Etc.,  Issued  During 
Term  Time  and  to  Be  Executed 

During  Term  Time  6289 

on   Commitment,   Copy   of   Writ 

Delivered  to  Jailer 6290 

Return  of  Writ  Executed  With 

Undertaking  of  Bail   6291 

Beturn  Not  Executed   6292 

Sheriff  Attached  and  Fined  for 

Failure  to  Make  Beturn 6293 

Beturns  by  Mail 6294 

ABBESTS  in  Another  County 6279 

on  Election  Day  (Pol.  C.) 298 

of  Judgment  (Civ.  C.).5366  et  seq.,  4845 

Bef using  to  Aid  Officer 7708-7711 

Resisting  7708  et  seq. 

Under    Attachment    in    Chancery 

Proceedings  (Civil  Code) 3109 

Writ  of,  By  Clerk,  Judge,  Etc. 6284-6294 
Writ  of,  Issued  and  Beturned .  6284-6294 
Electors     When     Privileged     from 

(Const.)    192 

Legislators         Privileged         from 

(Const.)    56 

Militia  Privileged  from  (Const.) . .     275 

ABSENIC,  Sale  of,  Begulated 7552 

ABSON       AND       KINDBED       OF- 
FENSES     6295-6305 

Arson    6295-6301 

Arson  in  the  First  Degree 6295 

Second  Degree   6296 

Attempts    6297 

Sufficiency  of  Indictment  6298 

Third  Degree   6299 

Burning  Insured  House,  Vessel, 
Etc.,  or  Casting  Away  or  De- 
stroying Boat  or  Vessel 6300 

the  Bel  at  ion  of  Husband  and 
Wife  or  Landlord  and  Tenant 
no  Excuse   6301 

Threats  to  Burn  Building  or  Agri- 
cultural Produce   6302-6305 
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Sktiok. 
Threatening     to     Burn     House, 

Store,  Etc 6302 

Burning  Fences,  Etc 6303 

Setting  Fire  to  Woods 6304 

Taking  from  Fence  for  Fuel...  6303 

ABSON,  Form  of  Indictment 

sub.  8-10.7161 
ABTIOLES  of  Confederation  (Polit- 
ical Code),  pp.  7-15. 

ABTTLLEBY   (Const.)    274 

"ABT8,"        "Flattery"        Denned 

(Note)    7776 

ASPOBTAVIT   (Note)    7324 

ASSAULTS     6306-6310,6893 

Punishment  of  6306 

With     Cowhide,     Etc.,     Having 

Pistol,  Etc.,  to  Intimidate 6307 

Abusive  Words  to  Extenuate...  6308 

What  Felonies   63» 

Assaults   to   Kill  or   Maim  and 
Conspiracies  by  Convicts 6310 

ASSAULTS  and  Battery;  Actions 
for;  Jurisdiction  of  Justices 
(Const.)    168 

and   Battery,  Form   of   Complaint 

(Civil   Code)    sub.   18,5382 

Form  of  Indictment sub.  11-17,7161 

Grand  Jury  Dispensed  With 
(Const.)    8 

With  Intent  to  Commit  Felony.. 

6309  et  seq. 

ASSEMBLE,    Bight    of    People    to 

(Const.)    25 

ASSEMBLIES,  Unlawful  7721-7726 

ASSEMBLY  (Legislature)   (Politic*] 

Code)   900  et  seq. 

ASSESSORS  (Political  Code). 2094  et  seq. 
ASSESSMENT    of    Taxes,    Treated 

Fully  in  Political  Code.  .2102  et  seq. 

ASSIGNMENT  of  Errors  in  Criminal 

Cases  6264 

ASSISTANCE    of    Counsel    Guaran- 
teed (Const.)    6.     10 

ASSISTANT  Clerk  of  Supreme  Court 

(Civil   Code)    5992 

Reporter  of  Supreme  Court  (Civil 

Code)    5996 

ASSOCIATE  Justices   (Civil  Code). 

5948  et  seq. 
ASSOCIATIONS,  Mutual  Aid.. 7424, 7425 
ASSUMED  Bisk  of  Servant  (Civ.  C.)  3910 

ASSUMING  Office  Illegally  744(1 

ASYLUM  (Political  Code)  838  et  seq. 

ATTACHMENTS  (Civil  Code) .  .2924-2971 
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Section. 
ATTACHMENT     and     Garnishment, 
and  Sequestration  (Civil  Code) 
Ch.  B.  25,  p.  1536. 

Branch  Writs  of  (Civil  Code) 2945 

Claim  Suits  in  (Civil  Code) ...  6039-6053 
Damages  for  Wrongfully  Suing  out 

(Civil  Code)   2966 

Equitable  (Civil  Code)   3179-3192 

Executed    in    Any    County    (Civil 

Code)    2944 

for  Failure  to  Perform  Decrees  in 

Chancery  (Civil  Code). .  .3213-3221 
Form  of  Affidavit  in  Justice  Court, 

(Civil  Code)    sub.  6,4730 

Form   of,  in  Justice  Court    (Civil 

Code)    4689 

From   Justice   Courts,   Defects   of, 

Cured  by  Appeal  (Civil  Code) .  4721 
Levy  on  Joint  Property  (Civ.  C).  2942 

Liens  (Civil  Code)   2948 

or  Arrest  Proceedings  in  Chancery 

(Civil   Code)    3109 

Waiver  of  Exemptions  Endorsed  on 

(Civil  Code)    4235 

Writ,   Form   of,   in   Justice   Court 

(Civil  Code)    sub.  8,4730 

Bond,  Action  or  Suit  on  (Civ.  C.) .  2966 
Bond,   Form   of,  in  Justice   Court 

(Civil  Code)    sub.  7, 4730 

ATTACHMENTS,     Ancillary     (Civil 

Code)    2958-2960 

by  Corporations  (Civil  Code). 2933  et  seq. 
Executed    by    Garnishment    (Civil 

Code)    2941 

Form  of  Writ  (Civil  Code) 2936 

Notice  to  Nonresidents  (Civ.  C.) . .  2931 
Proceedings     in     Justice     Courts 

(Civil  Code)   4687-4694 

Who  May  Issue  (Civil  Code) 2926 

ATTAINDER  (Const.)    19 

ATTAINED  of  Treason  (Const.)  ...       19 
ATTALLA  Excepted  From  Bate  of 

Taxation  (Const.)   216 

ATTEMPT  to  Commit  Arson   6297 

to  Procure  Abortion    6215 

ATTEMPTS  .  .6311,  7702,  7699,  6297, 

6866-6868,  6215,7315 

ATTENDANCE  (Civil  Code). .  .4020-4029 

of  Legislator  Compelled  (Const.) . .       52 

of  Witnesses    7877-7885 

Witness  Excused  on  Failure  to  Pay 

(Civil   Code)    3678 

ATTESTATION,  Deeds  (Civil  Code) 

3355  et  seq. 

of  Wills  (Civil  Code)   6172 

ATTORNEY  and    Client,   Privileged 

Communication  (Civil  Code) . .  3962 
Bight    to    Appear    in    Civil    Cases 

(Const.)    10 


Section. 
Bight  to  Appear  in  Criminal  Cases 

(Const.)    6 

When  to  Act  as  Judge  (Const.) ...     160 

ATTORNEY-GENERAL,    Duties    of 

(Political  Code)  634-  640 

Books  for  (Civil  Code)   5981 

Duty  as  to  Impeachment  Proceed- 
ings   7124  et  seq. 

Fees  of    6633 

Beports  of  Solicitors  to   7785 

Represents     Bailroad     Commission 

(Civil  Code)   5723 

Constitutional  Provisions. 

Eligibility  of  (Const.)    132 

Fees  of  (Const.)   118 

Impeached   (Const.)    173 

Must       Prepare       Bevenue       Bill 

(Const.)    70 

Oath   (Const.)    279 

One     of     Executive     Department 

j  (Const.)    112 

I       Beports  to  Governor  (Const.) 137 

I       Vacancy  in  Office  (Const.) 136 

I       When     and     How     Elected.       See 
j  sec.    27,    art.    6,    Const.    1875 

(Const.)    114-  116 

i  ATTORNEYS  Appointed  for  Defend  - 

j  ant    7839 

j  ATTORNEYS  AT  LAW,  AND  THE 
1  PRACTICE  OF  LAW;  CRIM- 

INAL   PROVISIONS   AS    TO 

6312-6321 

j  Champerty,  Etc 6312 

;  Person    Receiving  Compensation 

!  for     Placing     in     Attorney's 

hands  Demands,  Etc 6313 

!  Appearing  Without  Authority. .  6314 

!  Practicing  in  Court  of  Which  He 

I  is  Clerk   6315 

'           Certain  Ministerial  Officers  Pro- 
hibited from  Practicing 6316 

Register  in  Chancery   6317 

Judges    6318 

Partner  of  Solicitor  in  Certain 

Cases    6319 

Justices   and    Mayors    in    Their 

Own  Courts    6320 

Municipal  Officers  Acting  as  At- 
torney for  Public  Utility  Cor- 
poration      6321 

ATTORNEYS      AT      LAW      (Civil 

Code)    2972-3011 

Agreements  as  to  Abstracts  (Civil 

Code)    2851 

Agreements,  Written  (Civil  Code) 

C.  C.  R.  14,  p.  1520. 
Appearance  (Civil  Code)..G.  B.  1, 

p.  1503. 
Argument  of  (Civil  Code) 5350 
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Section. 
as   Witness   Against   Client    (Civil 

Code)    4012 

Fees  and  Liens  (Civil  Code).  .3010, 3011 
Fees     in     Partition     Proceedings 

(Civil   Code)    5219 

Furnish    Authorities    to    Opposing 

Counsel  (Civil  Code)..S.  C.  R. 

5-7,  pp.  1507,  1508. 
Keep     Papers     and     Files     (Civil 

Code)..G.  R.  5,  p.  1504. 
Leading,    How    Designated    (Civil 

Code)..G.  R.  1,  p.  1503. 
Liability     for     Money     Collected 

(Civil  Code)    5946 

Notice  to  (Civil  Code) 5352 

Not   Security   (Civil   Code)..C.   C. 

R.  5,  p.  1518. 
Only     One     Examines     Witnesses 

(Civil    Code)..C.    C.    R.    18, 

p.  1522. 
Roll  of  (Civil  Code)..S.  C.  R.  14, 

p.  1509. 
Service  of  Process  On  (Civ.  C.)...5310 
Sign    Pleadings    (Civil    Code)..G. 

R.  4,  p.  1504. 
Summary  Judgments  Against  (Civil 

Code)    5946 

Use  of  Court  Papers  (Civil  Code) 

S.  C.  R;  20,  p.  1511. 
When  Liable  for  Costs  of  Nonres- 
ident (Civil  Code)    3687-3692 

ATTORNEYS    Cannot    be    Sureties 

(Political  Code)    1490 

Champerty  and  Maintenance 

6312  et  seq. 
Code     of     Ethics,     Appendix,     p. 

979-991. 

AUBURN  (Political  Code    1899-1911 

(Const.)    266 

AUBURN'S  Location  (Const.)   267 

AUCTIONEER  (Civil  Code)   4290 

(Political  Code)    2084,2361 

AUCTIONEER'S     Memorandum     of 

Sale  (Civil  Code)    4290 

AUDITING*     Accounts     of     Estates 

(Civil  Code)    2674 

AUDITOR,  Duties  of 7797 

(Political  Code)    597-  615 

Constitutional  Provisions. 

Eligibility  of   (Const.)    132 

Fees  of  (Const.)   118 

Impeachment  (Const.)   173 

Oath    (Const.)    279 

Revenue  Bill  (Const.)   70 

One     of     Executive     Department 

(Const.)    112 

Reports  (Const.)    137 


VOLUME  III,     . 

and  the  Constitution  of  Alabama,  1901. 

Section. 

(Const.)     114-  116 

Clerk's  Liability  to  (Civil  Code)..  5928 
AUTHORITIES  Furnished  Opposing 
Counsel  (Civil  Code).. 8.  C.  R. 
5-7,  pp.  1507,  1508. 
AUTHORITY,  Joint  (PoL  C.)  3 

AUTOMOBILES,       LOCOMOBILES, 
AND  MOTOR  VEHICLES.. 

6322-6327 
To  Regulate  the  Operation  of . . .  6322 

What  Speed  Prohibited  6323 

Speed  Limit   6324 

Equipment     6325 

Regulation  as  to  Horses,  etc 6326 

Penalty  for  Violating  Five  Pre- 
ceding Sections   6327 

AUTOMOBILES   (Civil  Code).  .3012-3015 

AUTOPSY  (Civil  Code)    5426 

AUTREFOIS   Acquit,  Form   of  Plea 

sub.  6,  7574 

Convict,  Form  of  Plea sub.  5, 7574 

AVOCATION,      Municipal      License 

(Political  Code) 1338-1347 

AVONDALE,     Rate      of     Taxation 

(Const.)    216 

AWARDS   (Civil  Code)    2908-2923 

BAGATELLE  Table  (PoL  C.)   2361 

BAGGAGE,  Checks,  Receipts  for 7094 

BAIL    6328-6360 

Definitions 6328,6329 

Effect   of  Undertaking,   and  Dis- 
charge of  Bail 6349-6353 

Forfeiture;     Proceedings    Thereon 

6354-6360 
Essence  of  Bail,  and  When  For- 
feited     6354 

Proceedings  on 6355 

Notice  or  Scire  Facias  Executed.  6357 
Two     Returns    "Not     Found' ' 
Equivalent  to  Personal  Service  6358 

Conditional  Judgment 6359 

Excuses  for  Default  6360 

Form,  Qualifications,  and  Return  of 

Bail  6341-6348 

In  Open  Court  6341 

Not  in  Open  Court 6342 

Qualifications  of   6343 

How  Given  by  Lunatics,  etc 6344 

Officers  Forbidden  to  Become 6345 

Required  to  Qualify  6346 

Undertakings  Returned  to  Court.  6347 
What  New  Undertaking  May  be 
Required  by  Court  6348 

When   Bail   Allowed,    and   When 

Not   6337-6340 
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Section. 
Who  May  Admit  to,  and  Take  Bail; 
Proceedings    on    Application, 
and     Revision     by     Supreme 

Court    6330-6336 

Bail  for  Misdemeanor;  Minimum 

Fifty  Dollars  6330 

Bail  for  Felony  6331 

Amount  Indorsed  on  Writ  6332 

When  Sheriff  May  Discharge  on 

Bail  for  Misdemeanor 6333 

When  Probate  Judge  May  Take 

Bail  6334 

Only  One  Application  Allowed . .  6335 
How  Bail  Fixed   and  Taken  in 

Such  Case  6336 

BAILS    6328-6360 

Attorneys  Shall  Not  Make...C.  C. 

B.  5  (Civil  Code),  p.  1518. 
Bond,  Form  of,  Justice  Court. sub.  3, 6745 

Discharge  of    6349-6353 

Effect  and  Discharge  of 6349-6353 

Effect  of 6252  et  seq. 

Excessive  (Const.)   16 

Forfeiture  and  Proceedings  on. 6354-6360 

In  Case  of  Writ  of  Error 6262 

in  County  Court  6707 

in  Habeas  Corpus  Proceedings 7030 

Officers,  Becoming,  Penalty  7438 

Preliminary  Proceedings. . .  .7589  et  seq. 

Qualifications  of   6341-6348 

Return  of   6341-6348 

When  as  Matter  of  Right •*. .  6338 

When  Not  Allowed 6337 

BAILIFFS     Attend     Circuit     Court 

(Civil  Code)   3264,  3265 

BAILIFF'S  FEES   6647 

BAILMENTS,  Actions  for  (Civ.  C.) .  2464 
BALLOT  Boxes  (Political  Code)...  346 
BALLOTS  Changed  by  Inspector. . .  6800 

Offenses   Concerning    6773-6826 

(Political  Code).. 372,  373,  379,  390-  395 

at  Election   (Const.) 179 

to  Amend  Constitution  (Const.)  . . .     285 
BANKER,     Failure     to     Pay     Over 

Money  on  Demand  6840 

BANKERS,  Discount  (Civil  Code) . . .  4624 
BANK  EXAMINERS  (Civ.  C).  3538-3561 

BANK  NOTES,  Forgery  as  to 6915 

Holders  of  Preferred  (Const.) 250 

BANKRUPT  Sales,  Offenses  Concern- 
ing        7716 

BANKS  AND  BANKERS 6361-6363 

(Civil  Code) 3518  et  seq. 

Examinations  (Civil  Code) 3538-3561 

Embezzlement  by  Agents  of .  .6830,  6831 
Failure    of    President    to    Return 

Assessments  7718  et  seq. 

8tate  Depositaries  (Pol.  C.)...641-  655 


Section. 
Constitutional  Provisions. 

(Const.)    247,   255 

Bills  and  Notes  Issued  as  Money 

(Const.)     249 

Examination  of  by  State  (Const.) .     254 
Holders  of   Notes  and   Depositors 

Preferred  (Const.)    250 

Incorporation  of  (Const.)   247 

Insolvency;      Creditors     Preferred 

(Const.)    250 

Liability  to  Suits  (Const.)  251 

Specie  Basis  (Const.)  248 

Resources  and  Liabilities  Twice  a 

Year  to  8tate  (Const.)  254 

National  Excepted  (Const.)  255 

Bate  of  Interest  (Const.)  252 

State    and    County    Shall    Not    be 

Stockholders  (Const.)    253 

BAR     ASSOCIATION,     Code     of 
Ethics.. Appendix,  pp.  979-991 
Prosecute      Disbarment     Proceed- 
ings (Civil  Code) 2995  et  seq. 

"BARGAIN,"  "Sell,"  and  "Grant" 

as  Covenants  (Civil  Code)...  3421 

BARLEY  (Political  Code)  2439 

BAR  to  Ejectment  Suits  (Civ.  C.) . .  3858 

BASEBALL,  Playing  on  Sunday 7818 

Games,  Betting  on 7000 

BASTARDS  (Civil  Code)  

5199,  5200,  3760,  3761,  4878,  4880 

Bight  to  Inherit  (Civ.  C.)...3760,  3761 

BASTARDY  PROCEEDINGS   .  .6364-6388 

BATHS,  Public  (Pol.  C.) 1287 

BATTERY  (Civil  Code).. 3255,  4641,  4835 

and  Assaults,  Criminal   6306-6310 

BEACON-LIGHT    7870 

BEANS  (Political  Code)    2439 

BEAR  Arms  (Const.)  26 

BEARER,  Payable  to  (Civ.  C.) 4966 

BEASTALTPY   6746 

BEATS;  How  Changed  (Const.) ....     104 
or  Precincts  (Political  Code).. 339,    346 
BED  and  Board,  Divorce  from  (Civil 

Code)    3809 

BEER,  Illegal  Sale?  of 7352-7385 

BEGGING  Evidence  of  Vagrancy. . 

7843  et  seq. 

BEGINNING  of  Prosecution 7350 

of  Suits  in  Chancery  (Civil  Code) 

3090  et  seq. 
of  Suit,  What  Constitutes  (Civ.  C.)  4853 
BEHAVIOR,   Good;   Limit   of   Term 

of  Office  (Const.)    29 

BELLS,  Engine  Ringing  (Civ.  C.)..  5473 
on  Engine,  Failure  to  Ring 7662 
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Section. 

BENCH-WARRANT   6283,  7862 

BENEFICIAL    Owner,    When    Must 

Sue  (Civil  Code)   2489-2495 

BENEFICIARY,  Costs  Against  (Civil 

Code)    3667 

BENEFIT  of  Clergy   7621 

BENEVOLENT  Societies  (Civ.  C.) . . 

3613-361G 
BESSEMEB  Excepted  from  Bate  of 

Taxation  (Const.)   216 

BETTEBMENT  Tax  (Const.)   223 

Tax,  Municipal  (Pol.  C.) 1359-1420 

Setting  6987-6991,  3338-3344 

Baseball  7000 

at  Billiards 6988 

at  Cards  or  Dice 6987 

Forms  of  Indictment. .  .sub.  18-21,  7161 

on  Elections   6990 

on  Horse  Races 7000,  7002  et  seq. 

with   Minor    6989 

BEVERAGES,  Illegal  Sales  of .  .7371-7377 

BIBLES  for  Convicts   6539 

BIENVILLE,    Founder    of;     Monu- 
ment (Political  Code)   807 

BIGAMY    6389,  6390 

Form  of  Indictment sub.  22,  7161 

BILL,  Amended  on  Passage  (Const.)       61 
Dismissed  for  Failure  to  Bring  in 

Defendant Ch.  R.  27  (Civil 

Code),  p.  1536.  ~~ 

BILLIARDS 6988,  6992 

BILLIARD  TABLES  (Pol.  C.) 2361 

BILLS  and  Notes  (Civil  Code).  .4958-5161 

BILLS  OF  EXCEPTIONS  (Civ.  C.) 

3016-3022,  2863-2865 
BILLS  OF  EXCEPTIONS,  Same  as 

in  Civil  Cases   6248 

BILLS  LEGISLATIVE— 

Constitutional  Provisions. 
Amended;  How  Adopted  (Const.).       64 
and  Notes  Issued  as.  Money  (Const.)     249 
Character  as  to  Local  or  General 
Cannot  be  Changed  by  Amend- 
ment on  Passage  (Const.) ....     Ill 
How  Signed  by  Presiding  Officer 

of  Each  House  (Const.) 66 

Must  be  Approved  or  Vetoed  by 

the  Governor   (Const.)    '  125 

Must    be    Publicly    Read    Before 

Signing  (Const.)    66 

Must  be  Read  on  Three  Different 

Days  in  Each  House  (Const.).       63 
Must  be  Referred   to   Committees 

and  Returned   (Const.)    62 

of  Credit  (Const.)  247 

on  Final  Passage   (Const.)    63 


Sbctiok. 

Style  of  (Const.)    45 

Title,  Subject  (Const.)    45 

to  Raise  Revenue  Must  Originate 

in  House  (Const.)  70 

Supplemental Ch.  B.  102-105 

(Civil  Code),  pp.  1560,  1561. 
BINDING*    Children    to    Apprentice- 
ship (Civil  Code)    2896-2907 

BIBDS  of  Game,  Protection  of — 

6954-6982 

BIRMINGHAM,  as  to  Rate  of  Tax 
for     Municipal     Corporation 

(Const.)    216 

BIRTHS,  Failure  to  Report 7050,7053 

Register  of,  as  Evidence  (Civ.  C).  3978 

Report  of  (Political  Code) 699,  711 

BLACKBERRY  Juice  (Note)  7352 

BLACKLISTING     and     Boycotting 

Prohibited   6394-6399 

BLACKMAIL    6391 

BLACKSMITHS'  Lien  (Civ.  C). 4785-4789 

BANK  Indorsements  (Civ.  C.) 4990 

BLANKS  (Civil  Code)    327* 

(Political  Code)  ...213,  2359,  578.  1647 
Bills  and  Notes,  Right  to  Fill  Fp 

(Civil    Code)    4971 

for  Justices  (Civil  Code) 4728,4729 

BLIND  (Political  Code) 1943-194* 

School  for  (Const.)  267 

BLOOD  Not   Corrupted   by   Convic- 
tion  (Const.)    19 

Kin   (Civil  Code)    3758,2523 

BLOOD-THIBSTY  Character  (Xote)  7084 

BOARDING     HOUSE,      Obtain  i  n  g 

Lodging  or  Board  by  Fraud..  6934 
Hotel,  and  Inn  Keepers  (Civ.  C.) 

4537-4542 
Houses,  Liens  of   (Civ.  C.).. 4827,  4828 

BOARD,   Obtaining  by  Fraud 6934 

of  Dental   Examiners    (PoL  C.).. 

219-  221 

of  Education   (Pol.  C.) 1713  et  seq. 

of  Medical  Examiners  (Pol.  C.) . . 

1626,  1632 

of  Pardon  Created  (Const.) 124 

of  Pharmacy  (Pol.  C.) 1618,1621 

of  Public  Works  (Pol.  C). .  ..1233-1250 
of  Trustees  for  Auburn  (Const.)..  266 
of  Trustees  of  University  (Const.)    264 

or  Lodging   * 6934 

BOARDS  of  Health  (Pol.  C.) . .  .698  et  seq. 
of  Public  Schools  (Political  Code) 

1680,  1712-1716 
of  Revenue  (Commissioners '  Courts) 

(Civil   Code)    3306-3323 

BOARS,  Lien  for  Service  (Civ.  C.).. 

4810-4813 
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Section. 
BOATS,  CANOES,  SKIFFS,  ETC..  6392 

BOATS 7499,  7501,  7502,  6300 

(Political  Code)    2361 

(Civil  Code)    4790,  4791 

Damages  for  Taking  Away  (Civil 

Code)    6151 

BOILERS,  Explosion  of   7807 

BOLL  Weevils,  Importation  of  Pro- 
hibited      6674 

BOND  Companies,  Offenses  Concern- 
ing    7006 

BONDED   INDEBTEDNESS    (Polit- 
ical Code)    1436-1438 

of    Corporations;     How    Increased 

(Const.)    234 

of    Corporation;     Increase   or   De- 
crease of  (Civil  Code)   3480 

of  State  (Political  Code) 626  et  seq. 

(Const.)    283,    213 

BOND  for  Appeal  (Civil  Code) .  .2872-2880 

for  Appeal,  Effect  of 6252  et  seq. 

for  Appeal  in  Justice  Court 6743 

for  Appearance,  Form  of,  Justice 

Court   sub.   10,  6745 

for  Bail,  Form  of  6341  et  seq. 

for  Bail  Begulated   6328-6360 

of  County  Court  Judge 6697 

Official,  Acting  Without 7449  et  seq. 

Official,  Failing  to  Indorse.  .7440  et  seq. 

BONDS— 

Constitutional  Provisions. 
Authorized  by  Vote  of  County  or 

Municipality  (Const.)    222 

and    Recognizances    Not    Nullified 
by  Constitution,  schedule  2. 

County;  Issue  of  (Const.)    222 

County;  Refunding  (Const.) . .  .224,    213 
May  be  Issued  for  Acquiring  Terri- 
tory (Const.)    90 

Municipal;  How  Issued  (Const.)..     222 
Municipal;  Refunding  (Const.)...     225 
BOOK  of  Fees  Required  to  be  Kept 
by  Certain   Officers   (Civ.   C.) 

3704  et  seq. 
BOOK-MAKING  on  Horse  Races... 

7000,  7002  et  seq. 

BOOKS  Delivered  to  Successor 7460 

of  Corporations,  Keeping  Falsely. .  6927 
of  Public  Schools,  Unlawful  Use  of  7751 
Public,  Refusing  Inspection  of...  7439 
(See  Index  Civil  Code.) 

BOOMS    7866,  7867,  7873 

or  Bulkheads,  Lien  (Civ.  C).  .4818-4821 

Injury  to  7866 

BOOTHS  for  Elections  (Pol.  C.) 388 

BORROW   Money    of    State    Denied 

(Const.)    93 


Section. 

BOTTLES   7318-7321 

BOUNDARIES,   MONUMENTS, 

ETC 6393 

of  Municipalities  (Pol.  C.) ...  1070-1155 

of  the  State  (Pol.  C.) 83-    85 

Constitutional  Provisions, 
of  Counties;  How  Changed  (Const.)       39 
of   Precincts,    Wards,   and    Beats; 

How  Changed  (Const.)    104 

of  State  (Const.)    37 

BOWIE-KNIFE 6421,  6425,  6896 

(Political  Code)    2361 

Manslaughter  by  Killing  with 7093 

BOWLING  Alley  (Political  Code) . .  2361 
BOYCOTTING    AND    BLACKLIST- 
ING        6394-6399 

To    Prevent    or    Interfere    with 

Lawful  Business   6394 

Unlawful      to      Interfere     with 

Trading  by  Others  6395 

Unlawful  to  Blacklist  6396 

Force,  Threats,  or  Intimidation.  6397 
Maintaining  Blacklist  Unlawful  6398 
Penalty  for  Violating  Provisions 

of  Chapter   6399 

BOXING  Trees  for  Turpentine 7837 

BRANCH  Summons,  Different  Coun- 
ties (Civil  Code)  5300 

Summons  in  Justice   Court    (Civil 

Code)    4651 

Writs  of  Attachment  (Civil  Code)  2945 

BRANDING  of  Animals 6241 

BRANDS  and  Marks  (Civ.  C.).. 4873-4876 
BRASS  KNUCKS,  Carrying  Prohib- 
ited     6422 

BREACH  of  Peace  (Const.) .  .56,  192,  275 
BREACHES  of  the  Peace,  Unlawful  7721 
BREAD,  Traffic  in  Regulated ...  7074-7082 

BREAKING  and   Entering note  6415 

Out  of  House,  Burglary 6416 

BREWERS  (Political  Code) 2361 

BREWTON  Excepted  from  Rate  of 

Taxation  (Const.)   216 

BRIBERY : 6400-6411 

Of    Executive,    Legislative,     or 

Judicial  Officers    6400 

Accepting  Bribe  by  Such 6401 

Of  Ministerial  Officer,  Juror,  or 

Arbitrator   6402 

Juror,  if  Summoned,   Need  Not 

Have  Been  Sworn 6403 

Accepting  Bri^e  by  Such  Officer, 

Juror,   etc 6404 

Bribery  of  Officer  to  Stock  Jury  6405 
Connivance   of   Sheriff   at   Such 

Offense 6406 

To  Commit  Offense 6407 
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Poll  Tax  Paid  by  Another 6408 

Accepting  Bribe  by  Member  of 

Legislature    6409 

Attempting  to  Bribe  Executive, 

Judicial,  or  Legislative  Officer  6410 
Attempt  to  Bribe  Public  Officers  6411 

BRIBERY  at  Primary   Elections... 

6819  et  seq. 

Form  of  Indictment sub.  23,  24,  7161 

Constitutional  Provisions, 
as  to  Poll  Tax  and  Election  Law 

(Const.)    195. 

of  Judicial   or  Legislative  Officer 

(Const.)    80 

of  Legislators;   Defined  and  Pun- 
ished (Const.)    79 

Person  Convicted  of,  Not  Eligible 

to  Office  (Const.) 60,  182,    184 

BRIBING  ELECTOR 6790 

BRICKELL'S     Digest     for     Circuit 

Court  (Civil  Code)    3266 

BRIDGES  and  Streets   7727-7745 

BRIDGES,      CAUSEWAYS,     AND 

FERRIES  (Civ.  C.) 3023-3041 

BRIDGES,   Draw,   Signals  at   (Civil 

Code)   5478  et  seq. 

Failure  to  Repair  (Civil  Code) . . .  3039 

Railroad,  Injuring,  Penalty 7677 

Railroad    Tracks    in    Towns    and 

Cities   7730,  7731,  7872 

(Political  Code)    .1296-1301 

BRIEFS,  How  Prepared S.  C.  R. 

10-12  (Civil  Code),  p.  1508. 
Must  be  Filed  on  Submission.  .S. 

C.  R.  13  (Civil  Code),  p.  1509. 
Printed  or  Typewritten ...  S.  C.  R. 

9  (Civil  Code),  p.  1508. 
Signed  by  Counsel. .  .G.  R.  4  (Civil 

Code),  p.  1504. 

BRINGING     Into     State     Property 

Fraudulently  Obtained.  .6925  et  seq. 
Stolen  Property  Into  State.. 7328,  7231 

BROKERS  (Political  Code)    2361 

Embezzlement  by   6840 

of  Cotton,  Penalties  as  to 6681 

BRYOE  Hospital  (Pol.  C.) 838-878 

BUCKET   Shops    6473-6478 

BUILDING  (Civil  Code)    4747-4753 

BUILDING    AND    LOAN    COMPA- 
NIES      6412 

(Civil   Code)    * 3597-3612 

BUILDINGS,    FENCES,    ETC.,    IN- 
JURING OR  DEFACING 

6413,  6414 
on  Surveyed  Lines  (Civil  Code) . .  6026 
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BULKHEADS   (Civil  Code) 4818-4821 

Injuries  to   7873 

BULL  (Civil  Code)   4810 

BULLETINS     of     Delayed     Trains 

Posted  (Civil  Code)   5484 

BURDEN  of  Proof,  When  on   Rail- 
road (Civil  Code)   5476 

BUREAU  of  Cotton  Statistics,  Regu- 
lation of  6686  et  seq. 

(Political  Code) 113-  120 

BURGLARY 6415-6418 

In    a    Dwelling    House,    Shop, 
Storehouse,    Building,    Inclos- 

ure,  etc.  . : 6415 

By  Breaking  Out  of  House 6416 

In  Railroad  Car   6417 

Possession  of  Burglarious  Instru- 
ments, etc 6418 

Form  of  Indictment sub.  27-29, 7161 

BURIAL  Associations  (Pol.  C.)..538-  545 
Grounds  in  Towns  and  Cities  (Po- 
litical Code)    1309,  1310 

Places,     Graveyards,     Cemeteries; 

Location  of  (Pol.  C.) 86-    97 

Place   (Civil  Code)    4163 

Societies  (Civil  Code) 3613-3620 

BURNING  Woods  and  Forests.. 6906-6908 
note  7352 


"BUSBY   BITTERS"    ... 

BUSHEL  (Political  Code) 2429-2439 

BUSINESS,     Carrying    on     Without 

License    7712  et  seq. 

Carrying  on  Without  License,  Form 

of  Indictment  as  to. .  .sub.  54,  7161 

Licenses  Required  (Pol.  C.)   2361 

BUSINESSES;     Municipal     License 

Required  (Pol.  C.) 1338-1347 

BUTCHERS   6419,  6420 

Record  of  Animals  Killed 6419 

Record  Open  to  Inspection 6420 

BUTTER  (Political  Code)    22 

BUYING  and  Selling  Farm  Products 

After  Sunset    6878  et  seq. 

or  Selling  Office   7445 

or  Selling  Votes   6807  et  seq. 

(See  "Sales"  and  "Selling.") 
BY-LAWS,      Municipal,      Proof     of 

(Civil  Code)   3989 

of  Corporations  (Civ.  C). .  .sub.  5.  3481 

CALCIUM,  Cyanamid  (Civ.  C). 3627-3637 
(Political  Code)    2070 

CALL  of  Docket  in  Supreme  Court 
(Civ.  C),  S.  C.  R.  4,  p.  1507. 

CAMPAIGNS,  CONTRIBUTIONS  to.  6630 
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Section. 
CAMPAIGN  EXPENSES  Made  and 

Piled   6823 

Funds  by  Corporations  Prohibited  6630 

CAMPBELL'S  (Lord)  Act  (Civ.  C.)  2486 

CANCELLATION  of  License  of  For- 
eign Corporation 6629 

CANALS   7872 

(Civil   Code)    ♦  ....  3903 

and  Railroads  (Const.)    242,    246 

CANDIDATES,    Expense    Accounts, 
Penalty  for  Failure  to  Make 

and  File    6823 

for  Office  (Political  Code) . . .  .372,    373 
Name  on  Ballot   6825 

CANDIES   7081 

Adulterating  7081 

CANOE,  Damages  for  Taking  Away 

(Civil  Code)   6151 

CANOES,   Skiffs,  Breaking,  Taking, 

etc    6392 

0ANTHARIDE8,  Sale  of  Regulated.  7552 

CAPITAL  AND  LABOR,  Boycotting 

and  Blacklisting  6394-6399 

CAPITAL  OASES,  Bail  in  6339 

Former  Acquittal  as  to...C.  C.  R. 
30  (Civil  Code),  p.  1525. 

Special  Venires  for 7257-7269 

Bail  as  to  (Const.)  . . . ; 16 

CAPITAL  Punishment,  Bail  in 6337 

CAPITOL  of  State  (Pol.  C.) 558-  565 

How  Changed  (Const.)    78 

Legislature  at  (Const.)   48 

CAPTION  OF  INDICTMENT  .....  7131 
Form  of 7161 

CARBOLIC  ACID,  Sale  of  Regulated  7552 

CARDS  (Political  Code) 2361 

,     Playing    6983 

CARNAL  KNOWLEDGE 7696-7702 

of  Child,  Form  of  Indictment 

sub.  31,  7161 

Offenses  Concerning    7696  et  seq. 

CARRIERS  as  Warehousemen  (Civil 

Code)    6123-6142 

(Railroads)    (Civil  Code) 5473-5631 

Franchise  Tax  (Pol.  C.) 2364  et  seq., 

Embezzlement  by   6832 

Shipping  Game   6970 

CARRYING    CONCEALED    WEAP- 
ONS        6421-6425 

Brass  Knuckles  and  Slungshots.  6422 
Rifle  or  Shotgun  Walking  Cane.  6423 
Given     in     Special     Charge     to 

Grand  Jury 6424 

Indictment  for    6425 


Section. 
CARRYING    CONCEALED    WEAP- 
ONS, Form  of  Indictment... 

sub.  32, 7161 
CARRYING  ON  BUSINESS  Without 

License   7712  et  seq. 

on  Lottery   6997 

CARS,  Burglary  of 6417 

Demurrage  (Civil  Code) 5598-5631 

Discharging  Firearms  on   7681 

Failure  to  Furnish,  Penalty 7672 

Furnished  to  Shippers  (Civil  Code) 

5539  et  seq. 

Jumping  Off  or  On   7679 

Shooting  or  Throwing  Into.  .7675  et  seq. 

Unlawful  Riding  On   7682 

Wrongfully  Detaching  or  Uncoup- 
ling    7685 

CASE  (Civil  Code)  5329 

CASTING  Away  Boat  or  Vessel 6300 

CASTLE,  One's  House  is  (Note) 7084 

(Const.)    (Note)    5 

CASUAL  Ejector  (Civil  Code) ......  3839 

CATTLE  (Civil  Code)  

2832-2836,  3927-3954,  4243- 

4253,  4810-4813,  4873-4875 
Guards     Provided     by     Railroads 

(Civil   Code)    5513 

Injury    to,    by    Railroads     (Civil 

Code)    5508-5513 

Quarantine  (Political  Code)... 757-  770 

Ticks  (Political  Code) 765 

Stock  Law  Districts  (Civ.  C). 5881-5898 
Trespassing  on   Crops  (Civ.  C.) . . 

4251-4259 

CAUSES   (Civil  Code)    2440-2506 

of  Action;  Civil  (Const.) 8 

Setting  for  Trial  (Civil  Code) 5348 

CAUSEWAYS,  Bridges,  and  Ferries 

(Civil  Code)   3023-3041 

CAVALRY    (Const.)    274 

CAVEAT  EMPTOR  (Civil  Code) . . . 

4127  et  seq. 

CELLARS  (Political  Code) 1266 

CEMENT  Laboratories  (Pol.  C.) 1893 

CEMETERIES  (Civil  Code)    4163 

Offenses  Concerning 6743-6753 

in  Towns  and  Cities  (Pol.  C.).1309,  1310 

Location  of  (Political  Code) 86-    97 

Municipal    Regulations     (Political 

Code)    1284,  1309,   1310 

Not  Taxed  (Const.) 91 

CENSUS,     False     Enumeration     for 

Schools   7755 

False  Enumeration  of   7454 

for  Schools  (Pol.  C.) 1717,  1718 

for  Schools   (Const.)    268 

of  Municipalities  (Pol.  C.) .  .1060  et  seq. 
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CENSUS — Continued.  Section. 

as' Basis  of  Apportionment  of  Sen- 
ators and  Representatives 
(Const.)    198,     200 

Reports   Kept  by  Probate  Judges 

(Civil  Code)   sub.  11,  5421 

CERTIFICATE,  Altering  or  Forging  6913 

False  or  Fraudulent    7431 

of  Affirmance   (Civil  Code).. 8.  C. 

R.  32-34,  p.  1514. 
of  Affirmance  or  Reversal  by  Su- 
preme Court   5987 

of  Appeal  (Civil  Code)... 8.  C.  R. 
30,  p.  1513. 

of  Election  (Political  Code)   435 

of  Witness  (Civ.  C.) . . .  .3674,  3677,  3678 
of  Incorporation  (Civ.  C.)..3446  et  seq. 
Special  of  Bank  Deposit  (Civ.  C.) .  3519 
Filed     With     Secretary    of    State 

(Civil  Code)   3455 

of  Appeal  to  Supreme  Court  (Civil 

Code)    2852 

of  Land  Office  U.  S.  as  Evidence 

(Civil  Code)   3980  et  seq. 

of    Registration,    Buying,    Penalty 

for   6808 

CERTIFIED  Copies  of  Original  Pa- 
pers, Proof  of  (Civil  Code) . . .  4000 
Copy  of  Conveyances  Self-Proving 

(Civil  Code)   3374  et  seq. 

CERTIORARI  (Civil  Code)   ....4868-4872 

(Const.)    140 

Appeals  from  (Civil  Code) 2843 

Mode  of  Appeal  (Civ.  C). .  .4714  et  seq. 
Pleading  and  Practice  as  to  (Civil 

Code)    4864-4872 

to  Perfect  Records  in  Supreme 
Court  (Civil  Code)...S.  C.  R. 
19,  p.  1570. 

CESSIONS  of  Lands   (Pol.  C.) 

898,  899,  1413,  2428 
CHAIN  BEARERS  (Civ.  C.)...6021,  6025 

CHALLENGE  of  Jurors 7275-7278 

(Civil   Code)    4634 

to  Fight  Duel   6771,  6772 

of  Voters  (Pol.  C.) 370,  407-  411 

(Const.)    185 

CHALLENGES  FOR*  CAUSE   7276 

CHALLENGES,    PEREMPTORY, 

Number  of   7275 

CHALLENGES   TO    FIGHT   DUEL, 

Form   of  Indictment,  .sub.  33,  7161 

CHALLENGING  to  Fight  Duel. 6771,  6772 

CHAMPERTY   6312 

CHANCELLOR,     Failing     to     Hold 

Court    (Civil    Code) 3062-3065 

Impeachment  of    7099 

Duties   of    (Civil   Code) 3055-3069 


Sectiok. 
Eligibility    and    Qualifications    of 

(Const.)    154 

Impeached-  (Const.)    174 

Solicitor  (Const.)    160 

Terms  (Const.)    155 

Residence,  Salary,  and  Powers  of 

(Civil  Code)   3058-3061 

Special  (Civil  Code)    3066-3069 

CHANCERY  COURTS  (Ci v. C). 3042-3228 
CHANGE  BILLS,  EMITTING  AND 

CIRCULATING    6426,  6427 

CHANGE  Bills  (Civ.  C).  .5150,  5152,  4625 

Bill  Prohibited    6426 

CHANGE  OF  VENUE   7851-785R 

(Civil  Code)   6116-6122,  6204-6206 

(Const.)    6 

Civil  Suits  (Const.)    75 

in  Probate  Courts  ( Civil  ^Code) 5441 

CHANGING   County   Sites,   Offenses 

Concerning    6826 

(Political  Code)  175-  207 

Name  of  Child  (Civil  Code) 5201 

I       of  Adult  (Civil  Code) sub.  11,  5419 

Name  Fraudulently    6937 

CHAPLAINS  of  Convicts 6503 

CHARACTER  of  Defendant  and  De 

ceased  (Note)  7084 

CHARGE  of  Court,  Special 7286 

(Civil   Code)    5362-5365 

Special  to  Grand  Jury  (Const.)...      81 
to  Grand  Jury  as  to  Free  Passes 

(Const.)    244 

CHARGES  in  Homicide  Cases  (Note)  7084 
Requested  by  Parties  (Civil  Code).  5364 
CHARITABLE    Institutions;    Appro- 
priations to  (Const.) 73 

Not  Taxed  (Const.)   91 

CHARTERS    OF    CORPORATIONS, 

Amended,  or  Revoked  (Const.)    23S 

(Const.)    229 

Forfeiture  of  (Const.)    230,    231 

of     Educational    Institutions 

Amended   (Civil  Code)  ...  3589-3592 
Vacating,     Quo     Warranto     (Civil 

Code)    5450  et  seq. 

CHATTAHOOCHEE     River;     Bound- 
ary of  Alabama  (Pol.  C.)..84,     85 
CHATTEL       MORTGAGES       (Civil 

Code) 3376,  3377,  3789-3791 

Real  (Civil  Code)  3404 

CHASTITY,  Character  for  (Note)..  7696 

Evidence  of  (Note)    7776 

CHEATS  and  Frauds 6920-6938 

CHECK  Defined  (Civil  Code) 5132 

CHECKS     and     Promissory     Notes 

(Civil  Code)   5131-5136 

Notes  and  Bills  (Civil  Code) .  .4958-5161 
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Section. 
CHEMIST,  State  (Political  Code) ...       46 

CHIEF  Justice  (Civil  Code) 5948 

(Const.) .151,    152 

CHILD,  Actions  for  Injury  to  (Civil 

Code)    2484-2485 

CHILD  LABOR 6428-6449 

Children  Under  Twelve  Years. . .  6428 
Children    Between    Twelve    and 

Sixteen  6429 

Children  Under  Fourteen  years. .  6430 
Children  Under  Sixteen,  Hours  of  6431 
Children    Between    Sixteen    and 

Eighteen   6432 

Children    Under    Eighteen    Not 

Employed  Without  Affidavit..  6433 
Affidavit  Filed  and  Recorded...  6434 

Violating  Law  6435 

Refusing  to  Obey  Order  of  In- 
spector      6436 

False  Affidavit  6437 

Inspector    of    Mills,    Factories, 

etc.;    Duties   of 6438 

Reports  to  Governor 6439 

Removes  Child  from  Mill,  etc 6440 

Prosecutions  Against  Owners  of 

Mills,  etc 6441 

Inspectors  Shall  Have  Access  to 

Mills,    etc 6442 

Hindering  or  Misleading  Inspec- 
tor     6443 

Copy  of  Law  Posted  at  Office  of 

Mill,  etc 6444 

Penalty  for  Violating  6445 

Removal  of  Children 6446 

Clerk  of  Inspector 6447 

Limitation  of  Law 6448 

Traveling  Expenses   6449 

CHILDREN,  Age  Limited,  to  Work 

in  Factories    7212-7222 

Decoying    6212 

Decoying  Away,   Form   of   Indict- 
ment    sub.  30,  7161 

(Civil  Code)    2896-2907, 

and   Grandchildren   Taking   Under 

Power  of  Grant  (Civil  Code).  3435 

Apprenticed  (Civil  Code) 2896-2907 

Born  After  Will  Take  (Civil  Code) 

6160  et  seq. 
Custody  of  on  Divorce  (Civ.  Code)  3808 
on    Voluntary     Separation     (Civil 

Code)    4503 

Disabilities    of    Nonage    Removed 

(Civil  Code)   4505-4511 

Furnishing  Liquor  to  (Civil  Code) .  2467 
"Issue,"'    or     ' 'Heirs,' '     Estates 

Limited  (Civil  Code) 3402,  3403 

CHILDREN,     JUVENILE     DELIN- 
QUENTS     6450-6465 

Juvenile  Delinquent  Defined ....  6450 
Courts   Having  Jurisdiction   of.  6451 


Section. 
Summons    Issued    to    Child    and 

Parent    6452 

Juvenile    Courts,    Practice    and 

Rules  of 6453 

Prosecuting  Attorneys 6454 

Probation  Officers  6455 

Commitment    6456 

Compensation  of  Officers 6457 

Imprisonment  Denied 6458 

Punishment    6459 

Causing  Delinquency  of  Children  6460 

Disobeying  Orders  of  Courts 6461 

Obstructing  Officers  in  Perform- 
ance  of   Duties 6462 

Suspending  Proceedings    6463 

Confessions,  Admissions,  etc 6464 

When  Committed  to  Jail 6465 

CHILDREN,  Kidnapping   6213, 6214 

Legitimizing  (Const.)    104 

Posthumous  (Civil  Code) 3402 

School  Age  of,  Between  Seven  and 

Twenty-one  Years  (Const) 256 

Selling  Liquors   to 7354 

CHLOROFORM,  Sale  of,  Regulated.  7552 

CHOKING  Horsed 6239 

CHOSE8    IN    ACTION    (Negotiable 
Instruments)    (Civ.  C.)..4958- 

5161,  3189-3192,  5166,  5171,5173 
of  Decedent,  Sale  of  (Civii  Code) 

2606-2617 
When  Not  Personal  Property  (Civil 

Code)    3379 

CHURCHES,    Shooting  or  Throwing 

Into 6897 

Services,  Disturbing 6767-6769 

General  Provision  (Civil  Code) . . . 

3613,  3619,  3622,  3625,  3626, 4163 
No    Preference    to    Denomination, 
Sect,     or    Form     of    Worship 

(Const.)    3 

Not  Established  by  Law  (Const.).         3 
Mortgaging     Property     of     (Civil 

Code)    3617 

CIGARETTES    6466 

(Political  Code)    2361 

CIRCUIT  Clerks,  Fees 6635  et  seq. 

CIRCUIT  COURTS  (Civil  Code). 3229-3295 

Criminal  Jurisdiction  6694 

Impeachments  by 7108  et  seq. 

CIRCUITS,  MISCELLANEOUS  PRO 
VISIONS— 

Clerk   (Political  Code)... 332,  335,    336 

Judge   (Civil   Code) 3255-3268 

Fifteenth  (Civil  Code) 3288-3295 

Judges,   Failure   to   Attend    (Civil 

Code)    3260  et  seq. 

Judges,  Powers  of  (Civil  Code).. 

3259  et  seq. 
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CIRCUITS,  Miscellaneous  Provisions — 
Continued.  Section. 

Judges,  Salary  of  (Civil  Code) . . . 

3257  et  seq. 
Jurisdiction  of  (Civil  Code). 3255  et  seq. 
Rules  Applicable  to  Justice  of  the 

Peace  Courts  (Civil  Code) 4652 

Rules  of  Practice.. pp.   1518-1527. 
Tenth  Judicial   Judge   of,   Powers 

of  (Civil  Code) 3282-3287 

Times     and     Places     of     Holding 

(Civil  Code)   3229-3254 

Jurisdiction  of  (Const.) 143 

Constitutional  Provisions. 

Court   (Const.)    142,  144 

Clerk  of;  Election  of  (Const.) 165 

Clerk  of;  Impeachment  of  (Const.)  175 

Jurisdiction  of  (Const.) 143 

Terms  of   (Const.) 144 

CIRCUIT  JUDGE,  Compensation  of 

(Const.)    150 

Conservator  of  the  Peace  (Const.) .  157 

Election  of  (Const.) 152 

Eligibility   (Const.)    142 

Impeachment      of;      Ground      for 

(Const.)    174 

Injunction;     Authority    to    Grant 

(Const.)    144 

Prohibited    from    Practicing   Law 

(Const.)    162 

Qualification   of    (Const.) 154 

Term  of  Office  (Const.) 155 

Vacancy    in    Office;    How    Filled 

(Const.)     ...* 158 

CIRCULATING  as  Money,  Bills,  and 

.     Notes   (Civil  Code) 5150  et  seq. 

CIRCUS  (Political  Code) 2361 

CISTERNS  (Political  Code) 1280 

CITATIONS  for  Appeal.  .8.  C.  R.  30 
(Civil  Code),  p.  1513. 
Appeals  to  Supreme  Court 2881-2884 

CITIES,  Failure  to  Keep  Bridges  in 

Order    7730 

(Municipal     Corporations),     Laws 

Governing    (Pol.   C.) 1046-1460 

Classified  (Political  Code) 1052 

(Const.)    220,     241 

Bonds  of  (Const.) 222,  104,     225 . 

Debts  (Const.)   225 

Grants  of  Franchise  (Const.) 228 

How    Authorized    to    Issue    Bonds 

(Const.)    104 

How  Incorporated  (Const.) 104 

Privilege  Taxes  (Const.)  .* 221 

Property  Not  Taxed  (Const.) 91 

Shall  Not  be  Stockholder  in  or 
Lend  Credit  to  Private  Corpo- 
ration (Const.)    94 


SicnoK. 
Shall  Not  Lend  Money  or  Credit  to 

•  Private  Enterprises  (Const.)..     94 
Shall  Not  Pass  Law  Inconsistent 

with  General  Laws  (Const.)..     89 
Streets    and    Sidewalks;     Use    of 

(Const.)    22u 

Must  Consent  for  Use  of  Streets 

(Civil  Code)   3483 

or  Towns,  Use  of  Streets  by  Public 
Utility      Corporations      (Civil 

Code)    3501 

Stock  Law  Districts   (Civil  Code) 

5897. 589* 

CITIZEN  (Civil  Code)   2474 

Soldiery  (Political  Code) 929-  99* 

CITIZENS  (Const.)    177 

Protection  of  (Const.) 35 

Shall  Not  be  Exiled  (Const.) 30 

Rights  of  (Const.) 34,  35,     36 

Who  Are  (art.  1,  §  2,  p.  3,  Const. 

1875)    (Const.)    34 

Bight  to  Vote  (Const.) 177 

Residence;  Term  to  Vote  (Const.)    178 

Right  to  Assemble   (Const.) 25 

CITIZENSHIP  Restored  by  Pardon 

(Political  Code)    294 

CITY  Court  Clerk  (Civil  Code) 2987 

Court,  Criminal  Jurisdiction 6695 

Health  Officer  (Pol.  Code) ....  1208-1212 
Liability  for  Negligent  Acts  (Po 

litical  Code)   1273 

Limits   (Political   Code) 1070-1074 

Seal  (Political  Code) sub.  6,  1192 

Judges  Interchanging  or  Exchang- 
ing with  Other  Judges  (Civil 

Code) 3300 

CITY  COURTS  (Civil  Code). .  ..3296-330" 

Judge,  How  Elected  (Const.) 153 

CIVIL  Law  (Civil  Code) 3757 

Office  (Const.)  130,    2$o 

Causes;      Parties      May      Defend 

(Const.)    1" 

Power;   Military  in   Subordination 

to   (Const.)    27 

Law  Determines  Degree  of  Kin- 
dred (Civil  Code) 3757 

CLAIM  BONDS,  Forfeiture  of  (Civil 

Code)    6042-6047 

CLAIMANT     in     Attachment    Suits 

(Civil  Code)   2969  et  seq. 

CLAIMS  Against   County    (Political 

Code)    146-  154 

Against  Municipality  (Pol.  Code).  1275 
of  Exemptions  (Civil  Code)..  .4168-4195 
and  Debts  of  Estates,  Presentation 

of  (Civil  Code) 2589-2595 

Debts  or  Demands  for  Which  At- 
tachments Will  Issue  (Civil 
Code)    2924 


INDEX  TO 
With  References  to  Volumes  I  and  II, 
CLAIMS— Continued.  Section. 

of  Municipality,  Dealing  in 7444 

of    State,    Compromise    of    (Civil 

Code)    2441,2442 

Suits   (Civil  Code) 6039-6053 

Suits  in  Attachment  Suspend  Judg- 
ment  (Civil  Code) 2968 

Suits  in  Detinue  (Civil  Code) .  3792, 6051 
Suits  in  Garnishment  Proceedings 

(Civil  Code)    4328 

Suits  Release  Sheriff  (Civil  Code).  6049 
CLASSIFICATION  of  Freight  Rates 

(Civil  Code) .5566-5578 

CLERGYMAN  (Civil  Code). .. .4881-4883 
CLERICAL  Errors  Corrected  in  Su- 
preme Court   (Civil  Code) 2891 

CLERK  OF  CIRCUIT  COURT 

7797,  7798,  7801 

(Civil  Code) 3269  et  seq. 

Collects  Witness  Fees  (Civil  Code)  3677 

Election  of  (Const.) 165 

Fees,  Schedule  of  (Civil  Code) 3713 

Impeachment  of  (Const.) 175 

Liability   to    Summary   Judgments 

(Civil  Code)    5920-5935 

Powers,  Rights,  and  Duties  (Civil 

Code)    3269-3278 

Registers    in    Chancery;    Removal 

from  Office  (Const.) 166 

Vacancies;  How  Filled   (Const.*).*.     165 
CLERK  of  Inferior  Court;  How  Se- 
lected (Const.)  164 

of  Municipalities  (Pol.  Code) .  1199-1203 
of  Probate  Employed  (Civil  Code) 

sub.  6,  5430 
of    Probate,    Powers    and    Duties 

(Civil  Code)   5430  et  seq. 

of  Supreme  Court  (Civil  Code)  .5983-5994 
of  Supreme  Court,  Appointment  to 

and  Term  of  Office  (Const.)..     164 
of  Supreme  Court,  Seal  Upon  Tran- 
script .  .S.     C.     R.  29     (Civil 
Code),  p.  1513. 
CLERKS  and  Sheriffs,  Impeachment 

of    7109 

Circuit  Courts,  Offenses  Concerning 

7465-7467 

Duties  as  to  Solicitor's  Fees 7798 

Fees 6635  et  seq. 

May  Issue  Warrant 6284-6294 

of  County  Court 6698 

CLOCKS   (Political  Code) 2361 

CLOTHING  and  Money  for  Convicts  6554 
CLOUD  on  Title  (Civil  Code). .  .5543-5448 

COACHES,  Riding  in  Wrong 7684 

Throwing  or  Shooting  Into.  .7675  et  seq. 

COAL  (Political  Code) 1009 

Oil  (Political  Code) 2361 

Mines,  Inspection  of  (Pol.  C). 999-1 038 
Correctly  Weighed    7419 


VOLUME  III,  1021 

and  the  Constitution  of  Alabama,  1901. 

Section. 
COCAINE,  Sale   of  Regulated 7553 

COCK-FIGHTING    6467,6468 

CODE  (Political  Code) 1-10,  1884, 2060 

Act  Adopting.  (Political  Code,  p.  1) 
Disposed  of  (Political  Code). 589  et  seq. 

Municipal  (Political  Code) 1046-1460 

Provisions  as  to  Adopting  (Const.)  45 
Repealing  Sections  (Pol.  Code).  10,  13 
Forms  of  Indictment  Sufficient...  7132 
of  Ethics. .  .Appendix,  pp.  979-991. 

CO-DEFENDANTS  as  Witnesses 7899 

CODIFYING;      Laws     Required 

(Const.)    ' 85 

COINS,  Counterfeiting   6914 

Redemption    for   Bonds    and    Bills 

(Const.)     249 

COLLATERAL  Kin  (Civil  Code) . . .  3756 
COLLATERAL      SECURITIES; 

PLEDGES  (Civil  Code) .  .3301-3305 
Not  Transferable   (Civil  Code).  3302 
Sale  of;   Notice  and  Place  of 

Sale  (Civil  Code) 3303, 3304 

COLLATERALS    No    Representation 

in  Descent  (Civil  Code) 3756 

COLLECTOR  (Political  Code).  .2160-2209 
COLLEGE  of  Medicine  (Pol.  Code) .  1889 
COLLEGES.    See  Schools. 
COLLOQTJIM  in  Pleading  (Civil  C.) .  5323 

COLOR  (Civil  Code) 5487,5488 

Blindness,  Examination  for   (Civil 

Code)  5481  et  seq. 

Blindness,  Failure  to  Examine  for.  7655 

of  Title  (Civil  Code) 2830,  3850 

Qualification  for  Suffrage   (art.   1,  • 
S  38,  Const.  1875,  p.  37). 

COLORED  Coaches   Provided    (Civil 

Code)    5487 

Race;  Separate  Schools  Maintained 

for    (Const.)    256,     270 

Race     Cannot     Intermarry     with 

White  (Const.)    102 

COMBINATIONS    of    Capital    Pro- 
hibited (Const.) 103 

or  Pooling  by  Railroads  (Civil  C.) .  5497 
COMBINES,   Civil    Actions    Against 

(Civil  Code)    2487,  2488 

Offenses  Concerning  7579-7582 

COMFORT  and  Aid  to  Enemies,  Trea- 
son (Const.)    18 

COMMANDER-IN-CHIEF     of    MiU- 

tary  Forces  (Const.) 131 

COMMENCEMENT    of    Prosecution 

Defined    7350 

of  Suits  in  Chancery  (Civil  Code) 

3090  et  seq. 
in   Law,   What    Constitutes    (Civil 

Code)    4853 
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Section. 
COMMERCE    and    Trade,    Miscella- 
neous (Civil  Code) 5144-5157 

(Political  Code)    2429-2439 

COMMISSIONER  of  Agriculture  (Po- 
litical  Code)    14-      23 

of  Deeds  (Political  Code) 98 

of  Insurance  (Civil  Code) 4545-4588 

of  Taxes,  Refusal  to  Allow  Him  to 

Examine  Books   7?20 

to  Take  Testimony;  Register  May 

Act  (Civil  Code) 3150 

Courts  (Civil  Code) 3306-3323 

Court,  Offenses  Concerning 7481-7483 

Deed,  Failure  to  Make 7463 

COMMISSION  Merchant,  Embezzle- 
ment by  6840 

of  Office,  Failing  to  Obtain 7447 

(Political  Code) 1470,  1471,  1474 

Issued  Under  Great  Seal   (Const.)     135 
COMMITTEES;    Bills   Must   be   Re- 
ferred to  (Const.) 62 

Reports;  How  Adopted  (Const.) ...       64 
of  Legislature  Sitting  During  Re- 
cess (Political  Code) 916 

COMMITMENT,  Delivered  to  Jailer.  6290 

Form  of,  Justice  Court sub.  20,  6745 

Form  of,  Preliminary  Proceedings  7606 
COMMON  CARRIERS,  Free  Passes 

Prohibited   7691 

Discrimination  Prohibited    7674 

Shipping  Game    6970 

Shipping  Liquors    7371-7377 

(Civil  Code)   5473-5631 

as  Warehousemen  (Civ.  Code). 6123-6142 

Charging  Excessive  Rates 7671 

Delivery  of  Freight  or  Goods  (Civil 

Code)    5514-5519 

Embezzlement  by   6832 

Franchise  Tax  on  (Pol.  Code). 2364-2390 
When     Absolved     from     Liability 

(Civil  Code)   6137 

COMMON  LAW  Misdemeanors,  Pun- 
ishment for 7622 

of  England  Adopted 12 

Duty     of     Master     (Civil     Code) 

(Note)    3910 

Not  Repealed  as  to  Extraordinary 

Remedies   (Civil  Code) 4872 

COMMUNITIES    Incorporated     (Po- 
litical Code) 1053  et  seq. 

COMMUTATION  of    Sentence 

7512  et  seq. 

and  Pardons 7510-7516,  7653,  7654 

or  Pardons  (Political  Code) ...  1593-1597 

Granted  by  Governor  (Const.) 124 

COMPANY  (Political  Code) 2060 

COMPARATIVE  Table  of  Sections  of 
Code Appendix,  pp.  992-999 


Sbctiox. 
COMPENSATION.    See  "Salaries," 
"Fees." 
for   Land    Taken    for    Public   Use 

(Const.)     23 

COMPETENCY  of  Witnesses ...  7894-7900 
(Civil  Code)   4007-4015 

COMPLAINT    7584 

and  Arrest,  County  Court. .  .6703  et  seq. 
Circuit  Court   (Civil  Code). .  .5327-5370 

in  Attachment  (Civil  Code) 2961 

in  Justice  Court,  Form   of   (Civil 

Code)    sub.  2,  4730 

Preliminary  Proceedings 7584 

Form  of  (Civil  Code) 5382 

COMPOSITION  (Civil  Code) 3974 

COMPOUNDERS  and  Rectifiers  (Po- 
litical Code)    2361 

COMPOUNDING  FELONY    6469 

Form  of  Indictment sub.  35, 7161 

COMPRESS,  Delivery  to  (Civil  Code)  6133 

COMPROMISE   (Political  Code) 154 

(Civil  Code) 2602-2604,  4391-4394 

of  Debts  of  Decedents  (Civil  Code) 

2602-2605 
of  State  Claims  (Civil  Code). 2441, 2442 
and    Settlement,    Effect    or    (Civil 
Code)    3974 

COMPULSORY  Process  for  Witnesses 

(Const.)    6 

COMPUTATION  of  Time  (Pol.  C).      11 
Rules    as    to    in    Chancery    (Civil 

Code) Ch.  R.  117,  p.  1565. 

CONCEALED  WEAPONS,   Form  of 

Indictment sub.  32,  7161 

Killing  in  Sudden  Rencounter  With 

Note  7084 
Offenses    6421-6425 

CONCEALING  Felonies   6220 

or     Changing     Marks     of     Cotton 

(Civil  Code)   6142 

CONCEALMENT  of  Truth  is  Fraud 

(Civil  Code)   4299 

CONCERT    (Political   Code) 2361 

CONCLUDING      Argument    (Civil 

Code) S.  C.  R.  6,  p.  1504. 

CONCLUSION   and   Style   of   Crimi 

nal  Process   (Const.) 170 

of  Indictment 7131 

of  Indictments,  Form  of 7161 

CONCUBINE  Killing  Wife note  7084 

CONDEMNATION  by  Municipalities 

(PoUticn,   Code) 1439-1442 

of  Lands  for   Public   Uses   (Civil 

Code)    3860-3908 

Powers  of  Corporation  (Civ.  Code) .  3482 


With  References  to  Volumes  I  and  II, 

CONDEMNATION— Continued.     Section. 
Powers    of    Foreign    Corporations 

(Civil  Code)   3638-3641 

Proceedings;  Appeal  in  (Const.) . .     235 
Proceedings  by  United  States  (Po- 
litical  Code) 2413   et  seq. 

Rights  of  Municipalities  (P.  C.)..   1439 
Proceedings,  Fees  of  Witnesses  in 

(Civil  Code)   3683 

Proceedings,  General  (Pol.  C.) .  3860-388? 
Rights  of  Power  Companies  (Civil 

Code)    3627-3633 

CONDITIONAL  SALES  (Civil  Code) 

3393-3395,  3789-3791 
CONDONATION    of    Adultery    Bars 

Divorce  (Civil  Code) 3799 

CONDUCTOR,  Failure  to  Stop  Train 

7663  et  seq. 
of   Train,  Criminal  Negligence  of 

7663  et  seq. 
Railroad,  Police  Powers  of   (Civil 

Code)    5492 

CONFEDERATE  Monument  Commis- 
sion (Political  Code) 1039-1045 

Pensions  Not  Transferable 7777 

Soldiers'  Home  (Pol.  Code).  ..2038-2053 

CONFEDERATION,  Articles  of  (Po- 
litical Code) pp.  7-15. 

CONFERENCE,  Committees  of;  Re- 
ports of  (Const.) 64 

of   Ministers,   Incorporated    (Civil 

Code)    3593-3596 

CONFESS  Judgments,  Agreement  to, 

Void    (Civil  Code) 4296 

CONFESSIONS   (Civil  Code) 

4295,  5752,  5395 

in  Open  Court  (Const.) 18 

of  Judgment 6251,  6240,  7631-7635 

of  Judgment,  Failure  to  Perform.  6846 
of  Judgment  Releases  Errors  (Civil 

Code)    2892 

CONFIDENTIAL  Relations,  Effect  on       ' 
Will  (Civil  Code) note  6196 

CONFIRMATION  of  Administrators' 

Sales  (Civil  Code) '.  2638 

CONFIRMING  Sales,  Minors  and 
Insane  Persons  in  Probate 
Court  (Civil  Code) 5253-5264 

CONGRESS  (Pol.  Code) 99,  100, 

331,  338,  439,     442 
Acts  of,  in  Code  (Pol.  C.  pp.  16-62) 

CONGRESSIONAL  Acts  Disposed  of 

(Political  Code)    594 

Districts  (Political  Code) 99,     100 

CONGRESSMEN,  Number  of  (Polit- 
ical Code)   100 

When  Elected  (Political  Code) 338 
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Section. 
CONNECTING  and  Extending  Rail- 
roads, Right  of  (Civil  Code). 

3496,  3500 
Railroads,  Freight  and  Passengers 

of  (Civil  Code) 5500 

Railroads,  Joint  Rates  (Civil  Code)  5533 
CONSENT     Decrees     in      Chancery 

(Civil  Code)   * 3209 

of   Both    Houses    to    Adjournment 

(Const.)    58 

Rule    in    Ejectment    (Civil    Code) 
C.  C.  R.  24,  p.  1511. 
CONSERVATORS  of  Peace,  Who  Are  7519 

Judges  (Const.)  157 

of  the  Peace  (Civil  Code) 

3331,  5416,  4642 

CONSIDERATION  (Civ.  C.)  . . .  .3966, 5324 
of  Bills  and  Notes  (Civil  Code) . . 

4981-4984 
Pleadings  as  to  (Civil  Code) 5324 

CONSIGNEE  of  Freight,  Rights  and 

Powers  of  (Civil  Code) 5551 

CONSOLIDATED  Municip  a  1  i  t  i  e  s; 

Law  Governing  (Pol.  C).  112&-1132 
CONSOLIDATING     Municipali  ties 

(Political  Code)    1126-1132 

and  Merging  Private  Corporations 

(Civil  Code)   3502-3508 

CONSOLIDATION  of  Actions  (Civil 

Code)    5358 

of  Corporations  (Civil  Code) ..  3502-3508 

of  Courts  (Const.) i4g 

of  Telephone  and  Telegraph  Com- 
panies Denied  (Const.) 239 

of   Corporations,  Power  to    (Civil 

Cod«)    sub.  11,  3481 

CONSPIRACY   6470-6472 

to  Commit   Felony (5470 

to  Commit  Misdemeanor 6471 

Formed  in  This  State  to  Commit 
Crime  Elsewhere  6472 

CONSPIRACY. 6219,  6220,  6310,  7388,7749 

Form  of  Indictment sub.  36,  7161 

to     Commit     Crime     in     Another 

State    6472 

CONSTABLE  Fees 6653  et  seq. 

CONSTABLES,   Offenses   Concerning 

7467-7477 
(Civil  Code)   3324-3333 

CONSTABLES  (Civil  Code) ...  .3324-3333 

Liability  of  (Const.)    168 

Acting  After  Vacating  Office  (Civil 

°ode)    4703 

Failure  to  Execute  Summons  (Civil 

Code)    4706 

Failure  to  Levy  Attachment  (Civil 

Code)    4707 
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CONSTABLES— Continued.  Section. 

Failure  to  Make  Money,  Liability 

of  (Civil  Code) 4704 

Failure  to  Make  Return  (Civil  C.)  4708 
Indemnity    Process    from    Justice 

Courts  (Civil  Code) 4674 

Sales  by  (Civil  Code) 4679'  et  seq. 


OP 


UNITED 


CONSTITUTION 
STATES — 

(Political  Code) pp.  149-173 

Index  to  (Pof.  Code) . .  .pp.  174-216 

CONSTITUTIONS  OF  ALABAMA— 

1819  (Political  Code).. pp.  63-  85 
1861  (Political  Code).. pp.  86-106 
1865  (Political  Code).. pp.  107-124 
1868  (Political  Code).. pp.  125-148 
1875  and  1901,  Paralleled,  Anno- 
tated, and  Indexed.. pp.  1-268. 
Amendment  of  (Const.) 284-  287 

CONSTRUCTION   (Civil   Code) .  3396-3440 
(Political  Code)   1-      II 

CONSUMPTIVES  Cared  for  (Politi- 
cal Code)    771-  792 

CONTAGIOUS      Diseases,      Offenses 

Concerning   7049-7083 

Diseases,  (Health  and  Quarantine) 

(Political  Code)    698-  792 

Diseases  (Political  Code) 716 

CONTEMPT,  Acts  Enumerated  Which 
Constitute... 6993,    6995,   7032, 

7038,  7534 

(divil  Code)   4630 

Power    of   Chancery   Court    (Civil 

Code)    3057 

Power  of  General  Assembly  to  Pun- 
ish for  (Const.) 53 

Punishment  for  6693 

CONTEST    Election    for    Governor, 

etc.   (Const.)    115,     189 

of  Railroad  Rates  (Civil  Code) . . . 

5684  et  seq. 

CONTESTED  Elections  (Pol.  C.).455-  491 

CONTESTING     Probate     of     Wills 

(Civil  Code)   6196-6209 

Will  in  Chancery  (Civil  Code) 6207 

CONTINGENT  and  Vested  Remain- 
ders Defined  (Civil  Code). 3400, 3401 

Fund  (Political  Code) 608, 1780 

Remainder    Equivalent    to    Execu- 
tory Demise  (Civil  Code) 3398 

CONTINUANCE   by  Consent    (Civil 

Code) C.  C.  R.  17,  p.  1521. 

Plea  Since  Last  (Civil  Code) 5336 

Rules  as  to  (Civil  Code)..C.  C.  R. 
16,  p.  1521. 

in  Justice  Court 6740 

Right  of  Bail 6340 


SicrcoH. 
CONTINUANCES  (Civil  Code)   ....  3126 
in    Chancery,    Rules    as   to    (Civil 
Code)..Ch.  R.  70,  71,  p.  1550. 
CONTRACT  of  Employment,  Viola- 
tions of   6845-6857 

Confessions  of  Judgment  . .  .6846  ei  seq. 
CONTRACTOR    (Civil   Code). .  .4754-4783 

CONTRACTS    6473-6478 

CONTRACTS   for   Personal  Service, 

Offenses  Concerning 6845-6857 

of  County,  Officers  Interested  in...  7434 
(Civil  Code)   3334-3353 

"CONTRARY  TO  LAW"  Defined.. 

note  7353 
CONTRIBUTION  (Between  Creditors 
of    Insolvent     Estate)     (Civil 

Code)    2785-2787,5405 

Co-Sureties  (Civil  Code) 5392  et  seq. 

CONVENE,   Governor  May  Convene 

Legislature  (Const.)   122 

CONVENTION,  Right  of  People  to 

Assemble  (Const.)  25 

to  Amend  Constitution  (Const.) .284-  287 
CONVEYANCE  of  Land  at  Adminis- 
trator 's  Sale  (Civil  Code)....  2644 
CONVEYANCES  AND  LOANS  (Civ. 

Code)    3354-3444 

by  State  (Political  Code) 888-  891 

and  Deeds,  Self-proving  as  Evi- 
dence (Civil  Code) 3374  et  seq. 

by  Churches  (Civil  Code) 3617 

by  Decrees  in  Chancery  (Civil 
Code)    3211 

Constitutional  Provisions. 

CONVICTION  of  Treason   (Const.).      18 
of   Treason,   Murder,    Arson,   etc., 
Disqualifies    from    Voting    or 

Holding  Office  (Const.)  182 

Shall  Not  Work  Corruption  of 
Blood  or  Forfeiture  of  Es- 
tate (Const.) 19 

CONVICT  SYSTEM 6479-6607 

Costs  and  Earnings  in  Felony  Cases 

6572-6578 

Costs  of  Conviction 6572 

Shall  Not  Exceed  One  Hundred 

and  Fifty  Dollars 6573 

Surplus  6574 

Clerk    Must    Swear    to    Bill    of 

Costs,   etc 6575 

Special  Laws  Repealed 6576 

Earnings  of  Convict  on  Reversal, 

etc 6577 

County  Convicts;  Hiring  and  Hard 

Labor    6580-6606 

What   Included    6580 


INDEX  TO 
With  References  to  Volumes  I  and  II, 
CONVICT  SYSTEM — Continued.  Section. 
Worked  on  Public  Roads,  etc...  6581 

Two  or  More  Convictions   6583 

Sentences  for  Costs,  etc 6584 

Convicts  Under  Fourteen 6585 

When   Supplies,    etc.,   Furnished 

by  County 6586 

If  Employed  on  Public  Works, 
Superintendent  Appointed    . . .  6587 

Official  Oath  6588 

Bond  of  Superintendent 6589 

Action  on    6590 

Duties    6591 

Duty  of  Judges  to  Report  Con- 
victions     6592 

When  Convicts  Hired  Out;  No- 
tice, etc 6593,  6594, 6595 

Bond  of  Hirer  6596 

Settlement  of  Contractors 6597 

Disabled  or  Sick  Convict 6598 

Board     of    Inspectors    to    Keep 

Accounts,  etc 6599,  6600 

Notice  of  Conviction  6601 

Convict  Must  be  Returned  to 
County  at  Expiration  of  Sen- 
tence     6602 

Laws  Concerning  State  Convicts 

Applicable   6603 

Given    in-    Special     Charge    to 

Grand  Jury 6604 

Action  on  Hirer's  Bond 6605 

How  Proceeds  of  Hire  Disbursed  6606 

Discharging  Convicts  ...  6607 

Organization;    Officers    and   Their 
General  Duties  and  Powers. . . 

6479-6511 

Board  of  Inspectors 6479 

Powers  and  Duties  of  President  6480 
Powers    of    Board    to    Sell    and 

Purchase  Agricultural  Lands. .  6481 

Appropriation  for  6482 

May  Sell  Cotton  Mill  at  Speigner  6483 
State  May  Use  Convicts  in  Min- 
ing Coal 6484 

Clerks . 6485 

President  and  Clerks  Must  Re- 
side  at  Capital 6486 

Meetings  of  the.  Board 6487 

Minutes    6488 

Physician  Inspector   6489 

Seal  of  Ofl&ce 6490 

Governor  Has  General  Superin- 
tendence   : 6491 . 

Inspectors  Must  Adopt  Rules. . . .  6492 

Inhuman  Treatment *. 6493 

Visiting  Places  of  Confinement.  6494 

Card  Furnished  Each  Convict...  6495 
Date  of  Expiration  of  Sentence 

Furnished    Hirer 6496 

Official       Correspondence,       etc., 

Preserved    6497 

65-ao-vol.  Ill 
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Sectioic. 
Record  of  Convicts  and  Accounts 

with  Contractors  to  be  Kept. .  6498 
Account   with   Contractors;   Set- 
tlement      6499 

Inspectors  Report  Violations  of 

Law    6500 

Quadrennial  Report  to  Governor.  6501 
Governor  to  Transmit  to  Legisla- 
ture   6502 

Chaplains  6503 

Guards,     Wardens,     and     Other 

Officers   6504 

Power    to    Pursue    and    Arrest 

Without  a  Warrant 6505 

Have  Powers  of  Policemen 6506 

Exempt    from    Road    and    Jury 

Duty   6507 

Oath  of  Ofl&ce 6508 

Salaries  and  Expenses  of  Officers  6509 

How  Paid   6510 

Impeachment  of  Inspectors 6511 

Penitentiary;     Hiring    and    Hard 

Labor  of  State  Convicts.  .6512-6571 
Under    Control    of   Officers    Ap- 
pointed by  Inspectors 6512 

Temporary  Confinement  of  Con- 
vict     6513 

Sheriff  Delivers  Convict  to  Agent 

of  Board    6514 

How    Convicts    Hired   and    Em- 
ployed      6515 

Confined    to    Jail    En    Route    to 

Penitentiary 6516 

Record  Made,  etc 6517,6518 

Two  or  More  Convictions 6519 

on  Reversal  of  Judgment 6520 

Imprisonment  on  Commuted  Sen- 
tence     6521 

United  States  Prisoners 6522 

Prison  Must  be  Approved 6523 

Punishment  of  Convicts 6524 

Insane  Convicts 6525 

Reformatory    6526 

Hire  of    6527 

Not  Less  Than  Twenty  Hired  to 

One  Person  6528 

When  and   at  What  Occupation 

May  be  Worked 6529 

Convicts  Classed  6530 

Allowed  to  Work  for  Themselves  6531 
Shall  Not  be  Permitted  to  Run 

at  Large   6532 

Case  of  Epidemic   6533 

Tuberculosis    6534 

Examination  for   6535 

Female  Guards 6536 

Clothing  and   Other  Regulations 

6537-6541 

Escaped   Convicts    6542 

i  Corporal   Punishment 6543 
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CONVICT  SYSTEM — Continued.  Section. 

Exempt  from  Certain  Labor; 
Confinement   6544 

When  Shackled 6545 

Physically  Disabled  Convict....  6546 

Felons  and  Misdemeanants  Not 
Worked  Together,  etc 6547,6548 

Officer  Interested  in  Profits,  etc. 

6549, 6550 

Disabled  Convicts  6551 

Inspectors  May  Contract  for  Hire 
of   Convicts    6552 

Not  Hired  to  Relative 6553 

When  Discharged   6554 

Regulations  Printed   6555 

Confinement  Presumptive  Evi- 
dence   of   Conviction 6556 

Service  of  Civil  Process  on  Con- 
vict, etc 6557-6560 

Fees,  Guards,  Escapes,  etc.,  on 
Removal    6561 

Inspectors  Have  Authority  to  In- 
quire Into  Treatment  of  Con- 
victs     !.  6562 

Termination  of  Contract 6563 

Contractor  to  Account  for  Es- 
capes   6564 

Costs  of  Appeal  to  Supreme 
Court    6565 

Permanent  Improvement  of  State 
Lands,   etc 6566,  6567 

Permanent  Improvement  of  the 
Convict  System  6568 

Acquirement  of  Land  by  Con- 
demnation      6569 

Venue  of  Suits  in  Which  the  Con- 
vict System  is  Interested 6570 

Convicts  Committing  Offense  in 
Penitentiary   6571 

Proceeds  of  Hire  of  Convicts  in 
Counties  of  One  Hundred  Thou- 
sand Inhabitants;  Disburse- 
ment of «579 

CONVICTS,  Aiding  to  Escape 6870 

CONVICTS  AND  PRISONERS,  OF- 
FENSES  CONCERNING.  6608-6619 

Maltreatment    of,    etc 6608-6611 

Violation     of    Law     Regulating 

Convicts  by  Guard,  etc 6612 

Convict  Discharged  When  Term 

Expires,  etc 6613 

Convict  in  Solitary  Confinement, 

etc 6614 

Permitting  Convicts  to  be  Fur- 
nished     with      Intoxicating 

Liquors,  etc 6615,  6616 

Trespassing  About  Prisons.  .6617,  6618 

White  and  Colored  Prisoners 6619 

CONVICTS,  Assault  Upon  Inspector.  6310 

Depositions  of   7890 

Escaped,  Harboring   6860 


8Bcnojr. 

Escaping,  Penalty 6864 

Evidence  of,  How  Taken... 6559  et  isq. 
Failing    to    Perform    Services    on 

Confession  of  Judgment 6846 

Failure  to  Put  at  Hard  Labor 7481 

Hiring,  Contrary  to  Law 6862 

In  Counties  of  One  Hundred  Thou- 
sand Inhabitants  (and  note) . .  6579 

Offenses  Concerning 6608  et  seq. 

Pardons  of   7510,7516 

Parole  of  7516 

Permitting  to  Go  at  Large 6863 

Service  of  Process  on 6557 

Insane,  Committed  to  Hospital  (Po- 
litical Code)   871  et  seq. 

Working   on   Public   Roads    (Civil 

Code)    5830  et  seq. 

CONVICT    SYSTEM,    Actions    Con- 
cerning (Civil  Code)   6114 

CO-OPERATIVE    Association. .  .7424,7425 
or  Single  Tax  Associations   (Civil 

*   Code)    3573  et  seq. 

COPIES   of   Official   Bonds   as   Evi- 
dence (Civil  Code) 398* 

COPT    of    Venire    and    Indictment 

Served  on  Defendant 7840 

CORN  (Political  Code)   2439 

CORN  MEAL   6620-6622 

Regulations  as  to 6620 

-    Merchants    or   Dealers   in    Corn 

Meal    ■ 6621 

Penalty    6622 

CORN,  Cotton,  Wheat,  etc.,  Trading 
in  Between  Sunset  and  Sunrise 

6878  et  seq. 
CORNERS  of  Land,  Removing  or  De- 
stroying     6393 

CORONERS    716&-7175 

(Political  Code)  101-  112 

Fees   6648  et  seq. 

Inquest 7162-7164 

(Political  Code)  Id 

CORPORATE  CAPACITY,  Proof  of  6876 

CORPORATIONS    6623-6630 

Bonds  and  Stock  of  Corporations, 

Depreciation  of  - 6623 

Foreign    Corporations,    Conditions 
Under  Which  Hay  do  Business 

6628,6629 

Indictment    Against    Corporation; 

Trial  and  Judgment 6624-6627 

To  be  docketed  and  No  tic-  Is- 
sued     6624 

How  Served   6625 

Defendant  Failing  to  Plead,  etc  6626 
Upon  Conviction  Judgment  Ren- 
dered for  Fine  and  Costs  and 
Execution  Issued 6627 
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CORPORATIONS — Continued.       Section. 
Political  Campaigns,   Contribution 

to  by  Corporation 6630 

Keeping  False  Books  or  Accounts.  6927 

Proof  of  Incorporation 6876 

Stock  of,  Depreciating,  Penalty...  6623 

Utility,  Attorneys  for 6321' 

CORPORATIONS,      Treated      Fully   "f 

(Civil  Code)   3|fc5-3661 

Municipal   (Political  Code) ...  1046-1460 
CORROBORATING  Evidence  of  Ac- 
complice      7897 

COSTS  and  Earnings  in  Felony  Cases  6572 

and  Fees  in  County  Court 6655 

and  Fees  in  Preliminary  Proceed- 
ings    6652 

COSTS  AND  FEES 6631-6670 

Attorney-General,  Foes  of 6688 

Clerks  of  Circuit  and  City  Courts, 

Fees  of   6635-6637 

Fees  of  Circuit  and  City  Court 

Clerks   6685 

Costs,  How  Taxed  and  Collected  6636 
Clerks    of    City    and     Criminal 
Courts;   How  Paid 6637 

Constables,  Foes  of 6653, 6654 

Coroners,  Fees  of 6648, 6649 

County  Court,  Fees  in 6655, 6656 

General      Provisions      Concerning 

Costs  and  Fees   6631,  6632 

Jurors,  Foes  of 6657,  6658 

Justices  of  the  Peace,  Fees  of . . . 

6650,  6651 

Preliminary  Proceedings,  Costs  and 

Fees  in 6652 

Sheriffs,  Fees  of  6638-6647 

To    File    Application    for    Fees, 

When    6638 

Duty  of  Arresting  Officer 6639 

Applies  to  Judge  of  Probate  for 

Removal  Order 6640 

Endorsement  on  Removal  Order.  6641 

Guards    6642 

Auditor  May  Prescribe  Route  to 
be  Traveled  in  Removing  Pris- 
oners   6643 

County  as  Well  as  to  State  Re- 
movals      6644 

Bringing      Back      Absconding 

Felon,  etc 6645 

Bailiffs   6647 

Solicitors,  Fees  and  Commissions  of  6634 

Witnesses,.  Fees  of  6659-6670 

Witnesses  * 6659 

Witness  Before  Grand  Jury 6661 
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Clerk  Certifies  Claim,  etc 6662 

Foreman  Issues  Certificates 6664 

Only  Two  Witnesses  Allowed  to 

Same  Fact 6665 

Witnesses '  Certificate,  etc 6666 

Fees  When  Subpoenaed  in  More 

Cases  Than  One 6667 

Before  Justices  of  the  Peace 6668 

When     Transferred     to     United 

States  Courts 6669 

Certificate   of   Clerk    of   United 

States  Court 6670 

COSTS  AND  *BBS   Treated   Fully 

(Civil   Code)    3662-3729 

of  Coroner .'" 6648 

of  Justice  of  the  Peace 6650  et  seq. 

of  Sheriff 6638  et  seq. 

oi  Witnesses    . 6659 

COSTS,  Bill  of,  Justice  Court 

sub.  12,  6745 

for  Removing  Prisoners 7475 

Illegally  Receiving 7455  et  seq. 

in  Felony  Cases    6572-6578 

Not  Sentenced  for  in  Justice  Court  6734 
of  Appeal  to  Supreme  Court  When 

Paid  by  State   6565 

of  Constable  6653  et  seq. 

of  Jurors  6657 

x  Prosecutor  Taxed  With  7631 

When  Against  Prosecutor 6722 

CO-SURETIES  (Civil  Code) 5384-5409 

Rights  of  (Political  Code) 1548 

CO-TENANTS,  Offenses  Concerning.  7821 

Partition  (Civil  Code)  5203-5231 

COTTON 6671-6690 

What  Unlawful  in  Buying,  etc.. 

6671,  6672 

Failure  to  Keep  Record  of  Cot- 
ton Weighed 6673 

Cotton  or  Cottonseed  Affected 
With  Boll  Weevil 6674 

Mutilating  or  Changing  Marks, 
etc 6675 

Taking  Cotton  from  Bale  by  Fac- 
tor, etc.,  with  Intent  to  De- 
fraud, etc 6676,  6677 

Fraudulent  Conversion  of  Sam- 
ples  6678 

Buying  Cotton  Taken  from  Bale 
Without  Authority,  etc 6679 

Injuring  Cotton  Bales  6680 

Penalty  on  Broker  Purchasing 
Cotton  for  Failure  to  Pay  for 
Same   6681 

Unlawful  Sampling,  etc 6682 

Frauds  in  Packing  Cotton,  etc.. 

6683,  6684 

Removing  Cotton  Subject  to  Lien 
from  State 6685 
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Cotton  Statistics 668G 

Tags    6687 

Owner  -of    Cotton,     Name     Re- 
corded    6688 

Mark  Cotton  Ginned,  and  Record 

Mark    ;.  6689 

Penalty   for   Violating  the   Two 

Preceding  Sections  6690 

COTTON  (Civil  Code)    3730-3734 

Brokers,  Regulation  of 6681 

Corn;  Wheat,  etc.,  Trading  in  Be- 
tween Sunset  and  Sunrise 6878 

Mills,   Child   Labor   Regulated 

6428  et  seq. 
Mills,  Criminal  Laws  Concerning. 

7212-7222 

Sampling  6676  et  seq. 

Seed   Meal,  Selling  Without  Tags 

and   Analysis    6887 

Statistics  6686  et  seq. 

Subject  to  Lien,  Removing.  .6682  et  seq. 
Tagging  and   Marking  Regulated. 

6687  et  seq. 

Warehouse  Regulated    6675 

Weevil,  Importation  of  Prohibited  6674 
COUNCIL  of  Municipalities  (Politi- 
cal  Code)    1192-1198 

COUNSEL    7839-7841 

Appointed  for  Defendant 7839 

but  Two  May  Argue  (Civ.  C.) 5350 

Champerty  and  Maintenance 

6312  et  seq. 
Furnish   Authorities   to   Opponents 
(Civil  Code)....S.  C.  R.  6-7, 
pp.  1507,  1508. 
Leading,  Designated    (Civil  Code) 

.     G.  R.  1,  p.  1503. 
Liability     for     Funds     Collected 

(Civil  Code)   5946 

Notice  to  (Civil  Code)    5352 

Only  One  Examines  Witness  (Civil 

Code) C.  C.  R.  18,  p.  1522. 

Right   of  to  Prosecute  or  Defend 

Civil  Action   (Const.)    10 

Sign  Pleadings  (Civil  Code)..G.R. 
4,  p.  1504. 
COUNTERFEIT    Bank    Notes,    etc. 

(Civil  Code)    3527 

COUNTERFEITING  6909-6919,7077,  6882 

Form  of  Indictment sub,  37,38  7161 

or  Forgery   6909-6919 

COUNTIES,  Arrest  in 6279  I 

Jurisdiction  as  to   7225  l 

of  One  Hundred  Thousand  Inhab- 
itants, Convicts  of... 6579  and  note  I 

(Political  Code)   121-  207  I 

Adjoining,    Service    of   Process   in 

(Civil  Code)    5315  ' 

COUNTS,  Joinder  of  Offenses 7151  I 
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COUNTY  Claims,  Dealing  in  7430 

Commissioners,    Offenses    Concern- 
ing     7481-7483 

Contracts,  Officers  Interested  in..  7434 
Convicts,  Hiring  of 6580  et  seq. 

*  Actions  Against  (Civil  Code) 2472 

Administrator  (Civil  Code). .  .2535-2539 

COUNTY  COURT  Always  Open 6702 

Amendments  in   6723 

Appeals  to  Circuit  Courts 6725 

Failure  to  Hold,  Forfeiture  6732 

Fees  and  Costs  of 6655  et  seq. 

Grand  Jury  Examines  as  to 7290 

Proceedings  in   6696-6732 

COUNTY  Funds  or  Money,  Unlawful 

Use  of   6829 

Jai]s,  Criminal  Laws 7191-7211 

COUNTY  PROPERTY   6691 

COUNTY  SUPERINTENDENT  OF 
EDUCATION,  Books  Exam- 
ined by  Grand  Jury 7292 

Embezzlement  by 6833 

Offenses  Concerning  7484 

COUNTY  TREASURER  (Pol. C). 208- 218 
Books  Examined  by  Grand  Jury . .  7288 
Offenses  Concerning  7485 

COUPONS  of  Municipal  Bonds  (Po- 
litical Code)   14S4 

COURTS    6692-6745 

Circuit  and  City  Courts 6694,  6695 

County    Courts    and    Proceedings 

Therein  6696-6732 

Probate  Judge  ex  Officio  Judge 

of  6696 

Bond  of  6697 

Clerk  6698 

Sheriff,  etc.;  His  Pees 6699 

Jurisdiction  of  6700 

Terms,  etc 6701,  6702 

Warrant  of  Arrest,  How  Issued, 

etc 6703-6705 

Speedy  Trial;   Continuance   6706 

Bail,  etc 6707,  6708 

Subpoenas 6709,  6710 

Judgment    Nisi    on    Default    of 

Appearance,  etc 6711-6713 

Remission  of  Forfeiture  6714 

Defaulting  Witness    6715 

Alias  Warrant  of  Arrest  or  Sub- 
poena     6716 

Copy  of  Accusation  Delivered  to 

Defendant  on  Demand    6717 

Trial  by  Jury   6718 

Judge  to  Decide  Law  and  Pact 

Without   Jury 6719 

Form  of  Judgment,  etc 6720-6722 

Jeofails  and  Amendments   6723 
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Issue  and  Eeturn  of  Executions.  6724 

Appeals,  etc 6725-6727 

Forfeiture  of  Appeal  Bond 6728 

Arrest  on  Warrant  as  on  Capias  6729 

Trial  of  Appeal  de  Novo 6730 

Practice,    Evidence,    etc.,    Same 

as  in  Other  Cases 6731 

Failing  to  Hold  County  Court..  6732 

Criminal  Courts  in  General.  .6692,  6693 

Justices  of  the  Peace,  and  Proceed- 
ings Before  Them 6733-6745 

Jurisdiction  6733,6734 

Required  to  Keep  Docket,  etc. . .  6735 
Copy  of  Accusation  Delivered  to 

Defendant  on  Demand    6736 

Forms   6737 

Justice  to  Decide  Law  and  Facts 

Without  Jury 6738 

Trial  by  Jury,  etc 6739 

Trial;  Continuances   6740 

Subpoenas  and  Attachments 6741 

Defaulting  Witness 6742 

Appeals  6743,  6744 

Criminal  Proceedings  Before  Jus- 
tice      6745 

COURT,     'Circuit,     Jurisdiction     of 

(Civil  Code)   3255  et  seq. 

County,  Proceedings  in.. 6696-6732 

Documents,  Officers  Shall  Not  Pre- 

,    pare    7467 

Judge,   County,  Decides  Law  and 

Facts 6719 

Justice,  Decides  Law  and  Facts...  6738 

Martial,  Failure  to  Appear 7414 

Municipal,  Jurisdiction  as  to  Lot- 
teries      7001 

When  Fixes  Punishment 7623 

of  County  Commissioners,  Duty  as 
to  Public  Roads   (Civil  Code) 

5765-5843 
of  Last  Resort  (Civil  Code).  .5948-6015 
of  Probate,    Appeals    from    (Civil 

Code)    2855-2867 

Records  (Civil  Code) 5732-5745 

COURTHOUSES,     Jails,     County 
Buildings      (Political      Code) 

128-145,  175-  207 

How  Moved  (Const.) 41 

8ite  Changed    (Const.) 104 

COURTROOM,      Persons      Excluded 

From  During  Trial   (Const.) . .     169 

COURTS  (see  following) 

6230-6234,  6692-6745 

(Civil  Code)   . . . .' 4630,  4632 

Chancery   (Civil  Code) 3042-3228 

Circuit  (Civil  Code)   3229-3295 

City  (Civil  Code) 329J-3300 

Commissioners'  (Civil  Code) 3306 

County    6696-6732 


Section. 
Justices  of  the  Peace  (Civil  Code) 

4637-4730 

Martial  (Political  Code) 979 

Municipal   (Political  Code). .  .1213-1229 
of  Law  and  Equity  (Civil  Code) . 

3296-3300 

Supreme  (Civil  Code) 5948-6015 

Abolished,    Appeals    From     (Civil 

Code)    2847 

Chancery,  Failure   to   Hold    (Civil 

Code)    3062-3065 

County  Commissioners  (Civil  Code) 

3306-3323 

Probate  (Civil  Code) 5410-5442 

of  Law   and    Equity    (Civil   Code) 

3296-3300 
Public  Excluded  from  (Civil  Code)  4019 
Supreme,  Appeals  to  (Civil  uode). 

2837-2847 
Trial  of  Facts  (Civil  Code) 5361 

COVENANT  (Civil  Code) 3421 

and  Warranties   (Civil  Code)  .3420.  3421 
Running  with  Lands   (Civil  Code)  4128 

COWARDS,  Publishing  as 6772 

CREATOR     Endowed      All      People 

Equally  Free  (Const.) 1 

CREDIT  (Political  Code) 1901, 1872 

Not  to  be  Loaned  (Const.) 93,     94 

CREDITORS'  Bills  (Civil  Code). 3735-3744 
Frauds  as  to * 6935 

CREEKS,  Offenses  Concerning.  .7863-7875 

CREOLE   Defined note  7421 

CREMATORIES  (Political ' Code)... .   1282 

CRIME  AGAINST  NATURE ...  6746,  6747 
Ground  for  Divorce  (Civil  Code) . . 

sub.  5, 3793 
Commenced     or    Consummated     in 

State,  Jurisdiction  as  to. 7226  et  seq. 

Indictable   7129  et  seq. 

Pending  Not  Affected  by  Ratifica- 
tion   of 'Constitution    (Const.) 

Schedule  2. 

.  Jury  Trial  in  (Const) 6 

Punishment  of  (Const.)  104 

Which      Disqualify      from      Office 

(Const.)     60 

CRIMINAL,  Jurisdiction 6692 

Cases  Submitted  in  Supreme  Court 

(Civil  Code) 5960 

Conversation   (Civil  Code) 2466 

Proceedings;    How    Instituted 

(Const.)    8 

Prosecutions,    Rights    of    Accused 

In  (Const.)    6 

Prosecutions;     Style    and    Conclu 

sion  of  Process  (Const.) 170 

Provisions    6210-7900 
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CRIMINATING    One's  Self,    as    to 

Registration  (Const.) 189 

CROPS  (Civil  Code). 2614,  4734-4746, 

5234-5252 

CROSS  ACTIONS  (Civil  Code). 5858-6865 

CROSS  Assignment  of  Errors  (Civil 
Code) S.  C.  R.  3,  p.  1507. 

CROSS-BILLS    in    Chancery    (Civil 

Code)    3118, 3119 

CROSS  EXAMINATION  of  Wit- 
nesses (Civil  Code)  4017 

CROSSINGS   of  Street,   Trains,   etc. 

(Political  Code)    1272 

CROTON  OIL,  Sale  of,  Regulated. . .  7552 

CRUEL  Punishment  Denied  (Const.)       15 

CRUELTY  Ground  for  Divorce  (Civil 

Code)    .-..  3795 

to  Animals  6230-6234 

Form  of  Indictment sub.  67,  7161 

CULLMAN  Excepted  from  Rate  of 

Taxation   (Const.)    216 

Excepted  from  Constitution,  as  to 

Special  School  Tax  (Const.)..     269 
CURBING  for  Streets  and  Sidewalks 

(Political  Code)    1373 

CURRENCY,    Bills    to    Circulate    as 

Prohibited    6426 

CURTILAGE  of  ©welling  House  De- 
fined     note  6415 

Rights     of     Way    Through     Civil 

Code)    3487 

CUSTODY  of  Children  on  Voluntary 

Separation   (Civil  Code) 4503 

DALE  County,  Part  Taken  to  Prom 

Houston  County  (Const.)   39 

DAMAGES  in  Detinue  (Civ.  C.).3781, 2895 

DAMS    7872 

(Civil  Code)    3888-3909 

DARREIN    CONTINUANCE     (Civil 

Code)    5336, 3672 

DATE  of  Executing  Sentence  Fixed.  7648 

DAYS  (Civil  Code)    5144 

(Political   Code)    . .; 11,1759 

DEAD  BODIES,  Offenses  Concern- 
ing    6748-6753 

Removing,  Form  of  Indictment . . . 

suj>.  91,  7161 
DEADLY  WEAPON  (Note)   7084 

DEAF,  Dumb,  and  Blind  (Alabama 
Institute  for  the  Deaf)  (Po- 
litical Code)    1933-1953 

School  for  (Political  Code) ...  1933-1942 
(Const.)    267 
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DEATH,  Failure  to  Report 7051,7054 

of  Governor,  Result  of  (Const.)...    127 
Abatement,   Survival  and   Revival 
of  Actions  (Civil  Code).. 2495-2501 
DEATH  SENTENCE,  How  Executed 

7639  et  •*}. 

When  Suspended  7646  et  ieq. 

DE  BENE  ESSE  (Civil  Code) .  .403<M07« 
Examination   (Civil  Code)..Ch.  B. 
54,  p.  1543. 
DE     BONIS     NON     Administrator 

(Civil  Code)    2533 

DEBTOB  and  Creditor  (Civ.  C). 3735-3744 
DEBTS,   Constitutional  Provisions 
Due  State  Shall  Not  be  Released 

(Const.)    100 

Imprisonment  for    (Const.) 20 

No  New  Debts  Shall  be  Incurred 

Against  State  (Const.)    213 

of  County  Limited  (Const.) 2J4 

of  Municipal  Corporation  Limited 

(Const.)    225 

of  State;  How  Incurred  (Const.)..  213 
DECATUR    Excepted    from    8pecitl 

Tax   (Const.)    299 

Excepted   from  Rate  of  Taxation 

(Const.)    216 

DECEDENT,  Debts  of  (Civ.  C). 2591-2601 

.  Estates  of  (Civil  Code) 2507-2829 

DECEIT,  Action  for  (Civil  Code)...  2469 
Form  of  Complaint   (Civil  Code). 

sub.  21,5382 
DECISION   of   Supreme    Court   Not 

Conclusive   (Civil  Code) 5965 

Copy  Sent  to  Lower  Court  (Civil 

Code) S.  C.  R.  39,  p.  1516. 

DECLARATION     o  f     Independence 

(Political  Code) (pp.  3-6). 

Forms  of  (Civil  Code) 5382 

of    Claims    of    Exemptions    (Civil 

Code) 4166-4195 

DECLARE  War  (Const.)    131 

DECOYING  Off  Child  6210-6213 

DECREES  AND  JUDGMENTS,  Forg- 
ing or  Falsifying   6912 

Treated  in  Civil  Code 4077-4159 

DEED  of  Commissioners,  Failure  to 

Make  T4C 

Sheriff  Failing  to  Make 747T 

DEEDS  6931,  7463, 7477 

Treated  in  (Civil  Code) 3354-1444 

DEER,  Season  for  Hunting 0963 

DEFACING  Mile  Posts   T394 

or  Injuring  Houses,  Fences,  Etc...  6413 
DE  FACTO  Officers  (Political  Code).  1473 
DEFAMATION,  Form  of  Indictment 

sub.  40,  nc 
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Section. 
DEFAMATION,      LIBEL,      AND 

SLANDER    7338-7341 

(Civil  Code)   3745-3753 

DEFAULTING  Jurors 7307 

Witnesses    7891-7893 

(Civil  Code) 4020-4029 

Witness  in  County  Court,  Judgment 

Against    6715 

Witness  in  Justice  Court  6742 

(Civil  Code)   4663  et  seq. 

DEFAULT,  Judgment  (Civil  Code). 

3852,  5347,5356 

DEFENDANT,     Counsel     Appointed 

for 7839 

Entitled  to  Copy  of  Accusation...  6717 

Failing  to  Plead  7565 

May  Confess  Judgment  and  Stay 

Execution    6251 

May  Dismiss  Appeal   6257 

May  Elect  to  Perform  Hard  Labor.  7607 

Name,  When  Unknown  7142 

Pleading   Guilty    7566 

Rights  of  Enumerated  (Const.).. 6,     14 

DEFENSE,  Insanity  as   7175-7177 

Party  May  Defend  His  Own  Cause 

(Const)    10 

Party    May    Defend    by    Counsel 

(Const.)    6 

Shall  Not  be  Taken  Away  (Const.)      95 

DEFINITION  of  Words  Construed . . 

7135  et  seq. 

DEFINITIONS    6754-6756 

Words,  and  Phrases  (Pol.  Code) .  1-      13 
DEFRAUDING  Creditors  (Civ.  C).  4293 

DELATED  Cases  (Civil  Code) .  .S.  C. 

R.  18,  p.  1510. 

Trains  Posted  (Civil  Code) 5484 

DELAY  of  Justice  (Const.) 13 

DELEGATION    of   Power    to    Levy 

Taxes  (Const.)   212 

DELINQUENT   Children    6450-6456 

DEMURRERS,       Generally       (Civil 

Code)    5340-5345,  5369,5370 

DENIAL,  or  Sale  of  Justice  (Const.)      13 
Rights;     Failure     to     Enumerate 

(Const.)    36 

DENOMINATION;     No    Preference 

(Const.)    3 

DENOMINATIONAL   Schools 

(Const.)    263 

DE     NOVO     TRIAL     Appeal    from 

County  Court   , 6730 

Appeal  from   Justice   Court 6744 

DE  NOVO  Trials  from  Justice  Courts 

(Civil  Code)   4720 

DENTI8TS  (Political  Code) ...  .219-    227 


Section. 

DENTISTRY 6757 

Form  of  Indictment  sub.  41,7161 

DENT;  Rights  (Const.)   36 

DEODANS  (Note)    7084 

DEPARTMENTS      of      Government 

(Const.)    42 

DEPOSITARIES,  Offenses  Concern- 
ing    7453 

(Political  Code)    641-    655 

DEPOSITIONS  at  Law  (Civil  Code) . 

4030-4057,  3139-3156 

of  Convicts  7890 

of  Witnesses    7886-7890 

DEPOSITORS,  Preferred   (Const.)..     250 
DEPOSITS  in  Banks  (Civil  Code) . . .  3519 

DEPOT    Conveniences   Provided   for 

(Civil   Code)    5484 

DEPOTS  Acquired  by  Condemnation' 

(Civil  Code)   3492 

for  Freight  (Civil  Code)  5543 

Removal  of  Freight  from  (Civ.  C.) .  5613 

Required  (Civil  Code)  5541 

Railroad's     Right     to     Construct 

(Const)    243 

Union  (Civil  Code)  5545 

DEPUTATION  of  Officers 7445 

DEPUTY  Solicitor  . .' 7787, 7804 

Tax  Collectors  (Pol.  C.) 2160-2168 

DESCENTS    AND    DISTRIBUTION 

(Civil  Code)   3754-3777 

(Const.)    104 

DESCRIPTION  of  Animals,  Allega- 
tions as  to 7148 

of  Property  Embezzled  in  Indict- 
ment  6843* 

DE  SON  TORT  Executor  (Civ.  C.) . .  2801 

DETAINED;     for  What   Cause  and 

How  (Const.)   7 

DETAINER,  Unlawful,  and  Forcible 

Entry  (Civil  Code) 4260-4286 

Unlawful,  Denned  (Civil  Code)  . . .  4263 

DETINUE  (Civil  Code) 3778-3792 

DEVI8ES,  Who  May  Make  and  Take 

(Civil  Code)  6152  et  seq. 

DICE  and  Cards,  Playing  6983 

DIGESTING,    Statutes    Required 

(Const.)    85 

DIGESTS,  Brickell's  and  Mayfield's, 
Kept  by  Probate  Judges  (Civil 
Code)  sub.  9, 5421 

DIRECTOR  of  Archives  and  History 

(Political  Code)   797  et  seq. 

DIRECTORS  of  Corporations  (Civil 

Code)    3463-3466 
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DISABILITIES  of  Minors  (Const.) .     104 

Removal  by  Chancery  (Civ.  C). 4505-4511 

DISCHARGE  on  Habeas  Corpus,  Ef- 
fect of   7035 

of  Bail  6349-6353 

(Civil   Code)    5371,3973 

of  Injunctions  (Civil  Code)   4526 

of  Sureties  on  Official  Bond  (Polit- 
ical Code)    1540-1548 

Compromises  or  Settlements,  Effect 

of  (Civil  Code)   3974 

DISCHARGING  Convicts 6607 

Juries  7311  et  seq. 

DISCLAIMER,  Plea  of  in  Ejectment 

(Civil  Code)    3843,  5448 

DISCONTINUANCE  (Civ.  C.)  .  .2502,  2887 
Indictment   7159  et  seq. 

DISCOUNTS,  Bank  Paper  (Civ.  C.) . .   4624 

Form  of  Indictment sub.  89,  7161 

Officers  or  Agents  Taking 7703-7707 

Regulated  (Civil  Code)   3301-3305 

DISCOVERY,  Bills  for  (Civ.  C.)  .3735-3744 
in  Court  of  Law  (Civil  Code). 4049-4057 

DISCRIMINATION    as    to    Railroad 

Rates,  Penalty 7674 

and  Extortion  Prohibited  on  Rail- 
roads (Const.)    243 

in  Rates  (Civil  Code)  5531  et  seq. 

Prohibited   (Const.)    22 

DISEASES,   Infectious     and     Conta- 
gious, Offenses  Concerning 

7049-7083 

(Political  Code)  716 

(Const.) 122 

DISMISSAL  in  Vacation  (Civ.  C.) . .  5357 
in  Chancery  (Civil  Code)   . 3123 

DISPENSARY     6758-6766 

Sale  of  Liquors  in  Violation  of 

Dispensary  Law    6758 

Selling  Liquor  on  Election  Day, 

etc 6759 

Officers  Failing  to  Perform  Duties  6760 
Purchasing  Agent  Receiving  Re- 
bate, etc 6761 

Wrongful  Selling,  etc 6762 

Drinking  on  Premises   6763 

Dispensers,  etc.,  Selling  in  Viola- 
tion of  Law 676^ 

Drinking  Within  Fifty  Yards  of  • 

Dispensary    6765 

Sales    Otherwise    than    by    Dis- 
pensers Prohibited    6766 

DISPENSARY,    Local    Option    Law 

(Political  Code)    228-  243 

Maintaining  and  Operating  (Polit- 
ical Code)    244-  288 
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Stctioh. 
Profits  Divided  Between  Cities  and 

Counties  (Political  Code)  289 

Laws;    How  Enacted  (Const.) 104 

DISPOSING  of  Mortgaged  Property.  7423 

of  Property  Unlawfully 6920- 

6934,  6240,  7342,  7343,  7423, 7821 
DISPOSITION  of   Farm   Products.. 

6878,6879 
DISQUALIFICATIONS  to  Hold  Of 

fice  (Political  Code) 1467-1474 

to    Office    by    Reason    of    Crime 

(Const.)    60 

DISSOLUTION       of '      Corporations 

(Civil  Code)    sub.  6.3481 

of    Corporations,    Mode    of    (Civil 

Code)    3510-3517 

DISSOLVED  Corporation  Exists  for 

Five  Years  (Civil  Code) 3516 

DISSOLVING      Corporations      (Quo 

Warranto)   (Civil  Code).  .5450-5472 
DISTILLERS  (License  Required  for) 

(Political  Code)   2361 

DISTINCTION,    Hereditary,    Denied 

(Const.)    29 

DISTRIBUTEES  (Civil  Code)  .  .3754-3777 

DISTRIBUTION,  Powers  of  Govern- 
ment  (Const.)    42 

DISTRIBUTIONS  (Civil  Code). 3754-3777 
DISTRICT  of  Columbia  (Pol.  C.)...       I 

DISTRICTS  (Chancery)  (Civil  Code) 

3042-3047 

(Congressional)  (Pol.  C.)   99,  100 

(School)    (Pol.    C.)     1691-1696 

(Senatorial)  (Pol.  C.)   901 

School,  Municipal   (Pol.   C.) 1356 

Separate,  School  (Pol.  C). ..  .1701, 1745 

DISTRINGAS  (Civil  Code)    3784 

DISTURBING   Assembly   of   People, 

Form  of  Indictment .  sub.  44,  45, 7161 
Females,  Worship,  etc 6767-6769 

DIVIDENDS    of    Insurance    Compa- 
nies (Civil  Code)    4576 

DIVISIONS,  Chancery  (Civ.  C). 3042-3051 
of  Supreme  Court  (Civ.  C).  ..5958,5959 

DIVORCE    AND    ALIMONY   (Civil 

Code)    3793-3811 

DIVORCE  Bars  Dower  (Civil  Code).  3816 

Time  of  Appeals  (Civil  Code) 2869 

DOCKET,  Calling  and  Setting  (Civil 

Code)    3206 

Form  of,  in  Justice  Court. .  .sub.  11,6745 
of  Justice  of  the  Peace  'Exhibited 

to  Grand  Jury 6735 

Report  of  Justice  to  County  Treas- 
urer   sub.  13, 6746 
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DOCKET— Continued.  Section. 

Call  of  . .  .C.  C.  B.  15  (Civil  Code), 

p.  1521. 
for  Justice  of  the  Peace,  Form  of 

(Civil  Code)    sub.  17, 4730 

in  Supreme  Court,  Call  of... 8.  C. 

B.  4  (Civil  Code),  p.  1507. 
Order  of  Causes  Entered.. C.  C.  B. 
1  (Civil  Code),  p.  1518. 
DOCKETS    and    Becords   of   Circuit 
Court    Kept    by    Clerk    (Civil 

Code)    3272  et  seq. 

DOCTORS'  Books  as  Evidence  (Civil 

Code)    3975 

Examination  of  (Pol.  C.)   1626-1646 

Form  of  Indictment  ... sub.  84,  7161 

Practice  Regulated   7564 

Prescriptions  for  Liquors. .-.  .7365  et  seq. 
DOCUMENTARY     Evidence     (Civil 

Code)   3965-4006,  4058, 4059 

Evidence,  Production  of,  in  Circuit 
Court.  .C.  C.  B.  8  (Civil  Code), 
p.  1519. 
DOCUMENTS,  Original,  Sent  Up  by 
Order  of  Court.  .S.  C.  B.  24,  25 
(Civil  Code),  pp.  1511,  1512. 

DOGS,  Maliciously  Killing 6234 

(Civil  Code)    2832-2836 

Rabid,  Running  at  Large  6235 

Trained   to  Track    Human   Beings 

(Note)    7084 

Owner  Liable  for  Damages  (Civil 

Code)    2471 

DOING  Business  in  the  State  by  For- 
eign Corporations  j[ Civil  Code) 

3642-3658 
DOMESTIC   Animals,   Offenses  Con- 
cerning   6230-6242 

DOMICILE  or  Residence  (Pol.  C.)-295,    296 
DOMINOES  (Political  Code)    2361 

DOOBS  Open  on  Sunday 7814-7819 

of     Legislature;      When     and     to  , 

Whom  Open  (Const.)  57 

DORMANT  Municipalities  (Pol.  C.) .  1059 

DOVES,  Hunting  Season  as  to 6958 

DOWEB  (Civil  Code)    3812-3837 

DRAINAGE   in   Municipalities    (Po- 
litical Code)  1302-1308 

Municipal  Regulations  (Pol.  C.)..  1283 
DRAM  Shops,  Opening  and  Closing 

7378-7382 
DRAW  Backs,  Form  of  Indictment. . 

sub.  89, 7161 
DRAWBRIDGE  (Civil  Code)   .  .5478-5480 

8ignals  at  (Civil  Code) 5478  et  seq. 

DRAWING  and  Summoning  Juries. . 

7248-7256 


Section. 

DRIFTS,  Property  Bights  of   (Civil 

Code) 5844  et  seq. 

Taking  Up   7332 

DRUGGISTS   and    Pharmacists 

7549-7563,  7577 

Examination  of  (Pol.  C.) 1618-1625 

Form  of  Indictment sub.  83,7161 

DRUGS,  Sale  of,  Regulated 7549-7963 

(Political  Code)    1618-1625 

DRUNKARDS,     Estates     of     (Civil 

Code)    4611-4618 

DRUNKENNESS 6770,  6793,  7843 

(Civil  Code)   4611-4618 

As  a  Defense  to  Crime  (Note)....  7084 
Ground  for  Divorce  (Civ.  C.)  .sub.  6, 3793 
Ground  for  Impeachment  (Const.) 

173,    174 
Public  Place,  Form  of  Indictment 

sub.  46, 7161 

DUCES  TECUM  (Civil  Code)  ..4060,4061 

DUELING   ..? 6771,  6772,7085 

Form  of  Indictment   sub.  33,7161 

(Political  Code) 1467, 1475 

Oath  (Political  Code)    1475 

Suppression  of  (Const.)  86 

DUE   PROCESS  OF  LAW   (Const.) 

6,  7,     13 
All     Persons     flave     Remedy    by 

(Const.)    13 

DUTIES  of  Governor  (Const.) 124 

Rights,  and  Powers  of  Corpora- 
tions, Laws  Regulating  (Civil 
Code)    3481-3501 

DWELLING,  Burglary  of   6415 

Larceny  from 7324 

Throwing  or  Shooting  Into 6897 

House   Betained   and   Assigned   to 

Widow  (Civil  Code)   3824,  3832 

Bights  of  Way  Through  (Civ.  C).  3487 

DYING  Declarations  (Note) 7084. 

DYNAMITE  to  Kill  Fish 6899 

EARMARKS  (Civil  Code)   4873 

EARNINGS   of  Convicts  in  Felony 

Cases    6572 

BASEMENT  by  Condemnation  (Civil 

Code)    3860-3909 

EDUCATION,  Offenses  Concerning. . 

7750-7755 
(Political  Code)...  1348-1358,  1678-1953 

(Const.) .256-  270 

See  " Schools"  (Pol.  C.)  ....1678-1958 
Property    Used    for    Not    Taxed 

(Const.)    91 

and"  Schools,  Municipal    (Political 

Code)    1348-1358 
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Section. 
EDUCATIONAL  Qualifications  as  to 

Suffrage  Denied  (Const.  1875) .       38 

Qualification  to  Vote  (Const.) 181 

Religious,  or  Benevolent  Societies 

(Civil  Code) 3613-3626 

EJECTMENT    (Civil    Code). ..  .3838-3859 
Consent  Bule...C.  C.  B.  24  (Civil 

Code),  p.  1523. 
Bules  as  to. .  .C.  C.  B.  25-27  (Civil 

Code),  pp.  1523,  1524. 
Several  Cases  for  Same  Premises. . 

C.  C.  B.  25,  26   (Civil  Code), 

pp.  1523,  1524. 
Statutory  Form  (Civ.  C.)..sub.  29,5382 
Two    Judgments    Bar    Suit    (Civil 

Code)    3858 

ELECTION  Managers,  Offenses 

6814  et  seq. 

of  Punishment  7607, 7806 

Returns  of,  False   6816 

ELECTIONS,       OFFENBBp      CON- 
CERNING      6773-6826 

Elections  as  to  Changing  or  Re- 
moving County  Seats;  Offenses 
Concerning    6826 

General  Elections,  Offenses  Con- 
cerning     6773-6817 

Failure  of  Secretary  of  State  to 

Certify  Nominations    6773 

Falsely  Making  or  Fraudulently 

Destroying  Certificate   6774 

Suppressing  Nomination  6775 

Forging  Inspector's  Name 6776 

Bemoving,  Etc.,  Booth,  Etc.....  6777 
False  Declaration  as  to  Inability 

to  Prepare  Ballot  6778 

Deceiving  Elector  6779 

Disclosing  Ballot,  Etc 6780 

Inspectors   Refusing  to  Appoint 

Markers,  Etc 6781 

Failure  of  Sheriff  to  Give  Notice, 

etc 6782-6784 

to  Keep  Order  on  Election  Day 

or  to 6785 

Deliver  Votes,  Etc.,  to  Returning 

Officer    6786 

Failure    of   Officers    to    Perform 

Duty    6787 

Illegal  Voting,  Etc 6788, 6789 

Bribing  : 6790 

Altering    or    Changing    Vote    of 

Elector,  or  Disturbing  Elector. 

6791,  6792 
Becoming      Intoxicated      About 

Voting  Place,   Etc 6793,6794 

Unlawful  Registration,  Etc. 6795, 6796 
Probate     Judge     Making    False 

Registration  List,  Penalty 6797 
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Sbutum. 
Disclosing  Votes  by  Inspectors, 

Penalty    0796 

Intoxicating  Liquors    6799 

Ballot  Changed  by  Inspector 6800 

Election  Officer   6801 

Excluding    or    Receiving    Votes 

Unlawfully,  Etc 6802, 6801 

Employer  Intimidating  Employe, 

Etc 6804,6805 

Unlawful  Use  of  Poll  List 6800 

Influencing     Votes     Unlawfully, 

etc ,....6807-6809 

Making  False  Statement  on  Ap- 
plication to  Register   6810 

Probate  Judge,  Neglect  of  Duty. 

Etc 6811,6812 

Probate  Judge,  Sheriff,  or  Clerk, 

When  Candidates    6813 

Penalty   for  Failing   to   Attend 

Elections    6814 

Comparing  Ballot  With  Poll  List  6815 
Making  False  Certificate  of  Re- 
sult     6816 

Illegal     Voting     at     Municipal 
Elections    6817 

Primary  Elections,   Offenses  Con- 
cerning     6818-6825 

Drunk  or  Intoxicated  at  Polling 

Place 6818 

Bribery    6819 

False  or  Fraudulent  Returns 6880 

Officers  Must  Not  Compare  Poll 

List  With  Ballot,  Etc 6821,6822 

Expense   Account    of  •  Candidate 

Made  and  JPiled 6823 

Changing  or  Altering  Returns..  6824 
Failing     to     Place     Candidate's 

Name  on  Ballot   6825 

ELECTIONS,  Betting  on   6990 

Campaign  Funds  by  Corporations. .  6630 

Form  of  Indictment sub.  114, 7161 

(Political  Code)    290-  511 

Contest  of  (Pol.  Code) 460-  491 

Dispensary  (Pol.  Code) 228-  243 

General   (Political  Code) 290-  511 

Local  Option   (Pol.  Code) 492-  511 

New  Counties  (Pol.  Code) 452-  454 

Municipal   (Political  Code). .  .1164-1171 

Primary  (Political  Code) 512-  537 

Quo  Warranto  to  Test  (Civil  Code) 

5462  et  seq. 

Special  (Political  Code) 489-  445 

School  Tax  (Pol.  Code) 1851-1860 

Stock  Law  Districts  (Civil  Code). 

5881-5898 
Supreme  Court  Judges  (Civil  Code)  5948 
to   Change   County  Site   (Political 

Code)    175-207 

to  Issue  County  Bonds   (Political 
Code)    158-  174 
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ELECTIONS— Continued.  Section. 

Constitutional  Provisions. 

Suffrage   (Const.)    177-  196 

Amendment     of     Constitution 

(Const.)    284-  287 

as  to  Bond  Issues  (Const.) 222 

as  to  Change  of  Wards,  Beats,  etc. 

(Const.)    104 

by  Legislature   (Const.)    83 

(Const.) 196 

Perjury  as  to  (Const.)  189 

Controlled  by  Constitution  (Const.) 

183,  184 

liust  be  Uniform   (Const.) 190 

by  Legislature  Must  be  Viva  Voce 

Vote    (Const.)    83 

Executive  Officers,  How  Contested 

(Const.)    115 

of    Senators    and    Representatives 

(Const.)    46 

Persons  Disqualified   (Const.).  .182-  184 

Primary  (Const.) 190 

as  to  Taxation  (Const.)   216 

Registration  (Const.)  180-  196 

Ballot  and  Viva  Voce  (Const.)...  179 
Who  Entitled  to  Vote  (Const.) .  177-  184 

Returns  of  (Const.)   193 

ELECTOR,  Bribing   6790 

Intimidating  or  Coercing 6804 

Privileged   from   Arrest    (Political 

Code)    298,   299 

ELECTORS,  Presidential,  How  Se- 
lected (Political  Code) 446-  451 

Who  Are  (Political  Code) 290-  297 

ELEOTBIO  Companies   (Civ.  C.)... 

3486  et  seq. 
Motors,    Negligence    as    to    (Civil 

Code)    sub.  5,3910 

Plants  of  Municipalities  (Political 

Code) 1260-1263 

ELIGIBILITY  to  Vote  (Const.) 180 

of  Executive  Officers  (Const.) 

116,  117,    132 

of  Judicial  Officers  (Const.) 154 

of  Legislative  Officers  (Const.)...       47 
to  Office   (Political  Code) 1467-1474 

EMBALMERS    (Political    u>de).538-  545 
(Criminal  Code)    6827 

EMBEZZLEMENT  AND  LIKE  OF- 
FENSES   6828-6843,  6681,7327 

by  Officer,  Clerk,  Agent,  etc 6828 

Unlawful  Use  of  County  or  Mu- 
nicipal Money   6829 

by  Officer,  etc.,  of  Incorporated 
Bank   6830 

by  Banker,  Attorney,  etc.,  or 
Other   Agent,   etc 6831 

by  Common  Carrier 6832 


Section. 
by  County  Superintendent  of  Ed- 
ucation      6833 

by  Using  School  Money  for  Other 

than   School  Purposes 6834 

by  State  Treasurer 6835 

by  Tax  Collector 6836 

by  Collector  of  Municipal  Taxes.  6837 

by  Public  Officers 6838 

Prima   Facie   Evidence   of   Em- 
bezzlement    6889 

Failure      of     Private      Banker, 
Broker,     etc.,     to     Pay    Over 

Money  on  Demand 6840 

Receiving   Embezzled   Property.  6841 
Conviction    of    Receiver   Before 

Embezzler    6842 

Description   of  Property  in  In- 
dictments     6848 

■n-EEgT.TTMRWi^  Forms  of  Indict- 
ments   sub.  49,  50, 7161 


ETVrRT.EMF.NTS    (Civil   Code) 4788 

in  Case  of  Judicial  Sales  (Civ.  C.) .  3226 

EMIGRANT  Agents 6844 

EMIGRATION   7098,  6854,6855 

Allowed  (Const.)  80 

(Political  Code) .827-  837 

EMINENT  DOMAIN  (Civ.  C). 3860-3909 
Improvement    of    Navigation    by 

(Civil   Code)    6149 

Powers  of  Corporations  (Civ.  C.) . .  3482 
Powers    of    Foreign    Corporations 

(Civil   Code)    3638-8641 

Rights  of  Power  Companies  (Civil 

Code)    3627-3638 

Constitutional  Provisions. 

EMINENT  DOMAIN,  How  Exer- 
cised; Shall  Not  be  Abridged 
(Const.)    .-. 28 

Just  Compensation  Must  be  Ascer- 
tained and  Paid  (Const.) 235 

Right  of  Appeal  in  Condemnation 

Proceedings  (Const.)    23 

EMIT  Bills  of  Credit,  Denied  State 

(Const.) 247 

EMOLUMENTS,  of  Militia  (Const.) .  278 
of     Office,     Increased     Effect     of 

(Const.) 59 

EMPANELLING  Juries 7271-7281 

EMPLOYERS  AND  EMPLOYES, 
MASTER  AND  SERVANT, 
CONTRACTS  OF,  OFFENSES 
CONCERNING    6845-6857 

EMPLOYERS      AND      EMPLOYES 

(Civil  Code)   3910-3918 

Forms  of  Indictment sub.  51, 7161 
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SSCTIOH. 

EMPLOYEES,  Intimidating  or  Coerc- 
ing Employes  to  Vote 6804 

Intimidating  at   Election 6804 

of    Railroads    Must    be    Examined 

(Civil  Code) 5481  et  seq. 

of  Railroads,  Examination  of  .7655  et  seq. 
ENCLOSURES  (Civil  Code) .... 4240-4244 

ENDANGERING  Life,  Form  of  In- 
dictment as  to sub.  52,  53,7161 

ENDORSEMENT  of  Bills  and  Notes 

(Civil  Code)    4985-5005 

ENEMY  to  State,  to  Provide  Against 

(Const.)    122 

Adhering  to,  Giving  Aid   or  Com- 
fort, Treason  (Const.)    18 

ENGAGING    in    Business    Without 

License    7712-7715 

ENGINEERS  Blowing  Whistles  and 

Ringing  Bells  (Civil  Code) . . .  5473 
Liability  of  Master  for  Negligence 

of  (Civil  Code)    sub.  5,3910 

Criminal  Negligence  of 7663  et  seq. 

Failing    to    Ring    Bell    or    Blow 

Whistle   7662 

Failing  to  Stop  Train 7663  et  seq. 

ENGLAND,   Common   Law    Adopted 

(Political  Code)    12 

ENGRAVING,  Forgery  as  to 6915 

ENGROSSED  Copy  of  Laws  (Politi- 
cal Code)    910 

ENGROSSING  Clerk  (Pol.  C.).920  et  seq. 
ENROLLING  Clerks  (Pol.  C.) .  .920  et  seq. 

ENSLEY    Excepted    from    Rate    of 

Taxation  (Const.)   216 

ENTAILED  Property  (Civil  Code) . .  3397 

ENTICING    Away    Servant    or    Ap- 
prentice       6849 

Form  of  Indictment sub.  47, 7161 

ENUMERATION  of  School  Children 

False    7755 

of  Certain  Rights  do  not  Exclude 

Others  (Const.)    36 

for  School  (Const.)  268 

of  Inhabitants  (Const.)  201 

EQUAL     Protection     of     the     Law 

(Const.)    1 

EQUITABLE      Attachments      (Civil 

Code)    3179-3192 

EQUITY  of  Redemption  (Civil  Code)  4091 

ERRONEOUS  Sales  for  Taxes   (Po- 
litical Code)   2332-2339 

ERROR  and  Appeal  . . . , 6243-6266 

(Civil   Code)    2837-2895 

Assignment  and  Joinder  of 6264 

Writ  of  and  Appeal 6243-6266 
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ERRORS   (Civil   Code) 2892,3256 

Rules  as  to  (Civil  Code).,  pp. 
1506,  1507. 

Correction  of,  Mode  of  Incorpora- 
tion  (Civil  Code) 3461 

Clerical,  Corrected  in  Supreme 
Court  (Civil  Code) 2891 

in  Circuit  Court,  Powers  to  Correct 

(Civil    Code)    3256 

ERRORS  IN  SETTLEMENT  IN 
PRORATE  COURT,  BILL**  IN 
CHANCERY     TO     CORRECT 

(Civil    Code)    39,14-3017 

Released  by  Confession  (Civ.  C.)..  2892 

ESCAPED  Convicts   6542 

Taxes   (Political  Code) 2195,2196 

Taxes,  Municipal  (Pol.  Code) 1327 

Taxes  Reported   (Pol.  Code) 2196 

ESCAPES    6858-6872 

by  Officer   6858 

by  Officer  of  Penitentiary 6859 

Harboring,  etc.,  Escaped  Convict  6860 
Negligent  Escape,  etc. 6361,  6862,6863 
From  Jail  or  Hard  Labor,  etc... 

6864,6865 

From  Penitentiary,  Hirer 6866 

by  United  States  Prisoners 6867 

Escapes   While   Being  Conveyed 

to  Penitentiary    6868 

Escapes  Not  Otherwise  Provided 

for    6869 

Aiding  Convicts,   etc 6870 

Aiding  Other  Prisoner,  etc.  .6871,6872 

ESCAPES,    Form    of    Indictment... 

sub  79.7161 

ESCHEATS    (Civil    Code) 3918-3926 

When    Property    Escheats     (Civil 

Code)    sab.  8,3754 

ESTATES  for  Life    (Civil    Code).. 

3403,3405,3406 
Fee  Simple  and  Conditional  (Civil 

Code)    3396-3444 

Forfeiture  of  (Const.)   19 

of  Decedents  (Civil  Code).  ...2507-2829 

E8TBAYS  AND  ANIMALS  BUN- 
NINO     AT     LARGE      (Civil 

Code)    3927-3957 

ETHICS,  Code  of Appendix,  pp. 

979-991. 

ETJCAINE,  Sale  of,  Regulated 7553 

EVADING  Prohibition  Laws.  .7357  et  »eq. 

EVIDENCE    6873-6876 

Corporation,  Proof  of 6876 

Intent  and  Proof  Thereof 6873-6875 

EVIDENCE  (Civil  Code)   3958-4076 

Admissible  Before  Grand  Jury 7297 

Before  Grand  Jury 7294  et  seq. 


INDEX  TO 
With  References  to  Volumes  I  and  II, 

EVIDENCE — Continued.  Section. 

Before  Grand  Jur^,  Disclosure  of. . 

7308-7309 
Before  Grand  Jury  Bequired  to  be 

Disclosed   7298 

Hypothetical  Questions,  Note  to. ..  7175 

of  Intent  6873 

Procuring,   Competency   and   Suffi- 
ciency of  7877-7900 

Beduced    to    Writing,    Preliminary 

Trial   7600 

Accused    Not    Compelled    to    Give 

Against  Himself  (Const.)   6 

Sufficiency  of  for  Treason  (Const.)       18 
EXAMINATION  and   Begulation  of 

Banks  (Civil  Code) 3638-3561 

Papers,  Stealing   7750 

Preliminary  Trial 7593-7615 

EXAMINERS  of  Banks,  Offenses  Con- 
cerning      6361-6363 

of  Public  Accounts  (PoL  C.)...546-  549 
EXCEPTIONS  (Civil  Code)   ...3131, 

3137,  3161,  3016-3022 
Bills    of,   Established   in   Supreme 

Court S.    C.    B.    40    (Civil 

Code),  p.  1516. 
EXCESSIVE     Bail     Not     Bequired 

(Const.)    16 

Fines  Not  Allowed  (Const.) 15 

EXCLUSIVE      Grants,      Franchises, 
Privileges,      and      Immunities 

Denied  (Const.)  22 

EX     CONTRACTU,   Joinder   of   Ac- 
tions (Civil  Code)  5328 

EXCUSE    or    Legal    Cause    Defined, 

(Note)    7827 

EXCUSING  Jurors  7279  et  seq. 

EX    DELICTO,    Joinder   of   Actions 

(Civil  Code)   5329 

EXECUTIONS   AND    JUDGMENTS 

(Civil  Code)   4077-4159 

EXECUTION  as  in  Civil  Cases 7633 

in  County  Court   6724 

of  Sentence  Stayed 7653 

of  Sentence  Suspended  7179 

Property  Subject  to,  Disposition  of.  7342 

Suspended  on  Writ  of  Error 6261 

Suspended  Pending  Appeal .  .6249  et  seq. 
EXECUTIVE    Department    (Treated 

in  Political  Code)   550-  655 

Officers,  Bribery  of 6410  et  seq. 

Terms  of  (Political  Code) 1461-1466 

Constitutional  Provisions. 

Department  (Const.)    112-  138 

Department,  Defined  (Const.) 112 

Offices,  Vacancies  (Const.) 136 

'  Powers  of  Government  (Const.) ...       42 
Officers,  Bribery  (Const.)   80 
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Section. 
Officers,  Eligibility  of  (Const.).  117-  132 
Officers,  Residence  of  (Const.) ....  118 
Officers,  Making  False  Report  Im- 
peachable Offense  (Const.)  . . .  121 
Officers  Shall  Make  Report  to  Gov- 
ernor (Const.)    137 

Officers,  Impeachment  of  (Const.).     173 
EXECUTOR  De  Son  Tort  (Civ.  C.) . .  2801 
(See  Administration  of  Estates) 
(Civil  Code)   . .  .2507-2829,  6152-6209 
EXECUTORY  Devices  and   Remain- 
ders (Civil  Code) 3398-3401 

EXEMPT  from  Jury  Duty  . .  .7245  et  seq. 

EXEMPTION  FROM  TAXATION  of 

Religious,  Educational  Associa- 
tions and  Societies  (Civ.  C.) . .  3622 
from  Taxation  (Pol.  C.) 2061-2073 

EXEMPTIONS    (Civil   Code). .  .4160-4237 
Constitutional  Provisions. 

(Const.)    204-  210 

Amount  of  (Const.)   204 

as  to  Estate  of  Decedent  (Const.).     208 
Debts       and       Demands       Within 

(Const.)    204-  207 

Homestead  (Const.)    205 

How  Laws  Enacted  (Const.) 104 

Property  of  Female  (Const.) 209 

Value  Ascertained  (Const.)    92 

from  Taxation  (Const.) 91 

Waiver  of  Rights  (Const.)   210 

EXEMPT  Property  Levied  on  (Civil 

Code)    4193 

EXILE  Denied  (Const.) 30 

EX    OFFICIO    Fees    of    Clerks   and 

Sheriffs  (Civ.  C.)..3715  et  seq.,  3722 
Justice  of  the  Peace,  Governor  May 

Appoint  (Const.)  168 

Services,    Accounts    Itemized    and 

Sworn  to  (Civil  Code)  3703 

EXPELLING  Legislators  (Const.). 53,  54 
EXPERIMENT     STATIONS     AND 

SCHOOLS  (Pol.  C.)   53-    69 

EXPERTS  as  Witnesses  (Civ.  C.) . . .  4011 

EXPEBT   Witnesses   as   to  Insanity 

(Note)    7175 

EXPLOSION,    Form    of    Indictment 

as  to   sub.  52,  7161 

of  Boiler   7807 

EXPLOSIVES  in  Municipalities  (Po- 
litical Code)   1271 

Storing  in  Municipalities  7583 

To  Kill  Fish  6899 

EX  POST  FACTO  LAW  as  to  Code. .  7806 
Denied  (Const.)   22,     95 
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Section. 
EXPRESS    COMPANIES    (Political 

Code)    2145,2086 

Tax  on  Gross  Receipts  (Pol.  C.) . . .  2368 
EXPRESS  TRUSTS  (Civ.  C.) .  .6054  et  seq. 
Trustees  of  (Civil  Code)  . . .  .6093  et  seq. 
EXTENSION  of  Municipalities  (Po- 
litical Code)   1075-1125 

EXTORTION.. 6877,  7455,  7474,  7823-7825 

By  Railroads 7688 

Form  of  Indictment sub.  56, 7161 

Proof  of 6877 

EXTRAORDINARY       Occasions 

(Const.)    122 

Remedies  (Civil  Code)  4864-1872 

FACTORIES  (Civil  Code) 2062  et  seq. 

Child  Labor  in  Regulated 6428  et  seq. 

Criminal  Laws  Concerning. . .  .7212-7222 

Inspection  of   7212-7222 

Sites  Acquired  (Civil  Code).  .3888-3909 

PAIRS;   Farmers'  (Pol.  C.) 70-    72 

FAITH    and    Credit    of    State    and 

County   (Const.)    93,     94 

FALSE  and  Fraudulent  Representa- 
tions, Form  of  Indictment 

subs.  57-59, 7161 

Impersonation    6922,6936 

Imprisonment  (Civil  Code).  ..4238,4239 
Form  of  Complaint  (Civil  Code) . . 

sub.  19,  5382 

Pretenses   6920,  6938,7327 

Report;    Offense  (Const.)   121 

Representations   6923-6925 

Swearing   7541-7548 

Weights  and  Measures 7876 

FALSELY  Personating  Another 6936 

FARES,  Common  Carriers  (Civ.  C).  5568 

FARMERS9  Institutes  (Pol.  C.) . .  .70-    72 
Liens  on  Crops  of  Tenants  (Civil 

Code) 4734-4736 

FARMING  Tools  (Pol.  C.) ....  .2062  et  seq. 

FARM  Produce  (Pol.  C.) ^062  et  seq. 

Products,  Sale  and  Disposition  of 

6878, 6879 

FEDERAL  Courts,  Actions  by  For- 
eign Corporations,  Penalty  for 

(Civil  Code) 3654,  3659  et  seq. 

Courts,  Railroads  Instituting  in  or 

Removing  Causes  to  (Civ.  C.) .  5713 
License  to  Sell  Liquor,  List  Pro- 
cured     7383-7385 

License,  Evidence  on  Trial 7361 

FEE   Bills,   Posting,   Penalty    (Civil 

Code)  3694  et  seq. 

Books  Required  to  Be  Kept  (Civil 

Code) 3704  et  seq. 


Scenes. 
FEEDING  Prisoners,  Accounts  for. . 

7473  et  seq. 
Prisoners,    Failure    to    Pay    Over 

Money    7461 

FEE8  and  Costs  in  County  Court 

6655  et  seq. 
and  Costs  in  Preliminary  Proceed- 
ings   6652 

and  Costs  of  Witnesses 6659 

Illegally  Receiving 7455  et  seq. 

of  Bailiffs 6647 

of  Clerks 6635  et  seq. 

of  Constable 6653  et  seq. 

of  Coroners 6648  et  seq. 

of  Jurors  6657 

of  Justices  of  the  Peace 6650  et  seq. 

of  Sheriffs 66S8 

of  Solicitors   6634 

of  Solicitors,  Reports  and  Collec- 
tions of 7796  et  seq. 

Special,  as  to  Insanity 7176 

FEES  (Treated  aa ' 'Costs  and  Fees'9) 

7044,  6631-6670 
Charges   for   Incorporating    (Civil 

Code)   3449  et  seq. 

Personal   *  Representative      (Civil 

Code)    i 2690,2691 

County  Commissioners  (Civ.  C.)..  3322 
Municipal  Officer  (Pol.  C.) . . .  .1255-1257 
General    Laws    Regulating    (Civil 

Code)    3662-3729 

Clerk  of  Supreme  Court  (Civ.  C).  3719 

Jurors  (Civil  Code)    3726-3729 

Justice  of  the  Peace,  Schedule  of 

(Civil   Code)    3724 

Probate  Judge,  Schedule  of  (Civil 

Code)    ....: 3720 

Register  in  Chancery,  Schedule  of 

(Civil   Code)    3718 

Sheriffs,  Schedule  of  (Civil  Code).  3722 
Witnesses  Against  One  Party  Only 

(Civil   Code)    3676 

Quadruple  Damages  for  Unlawful 

Charges  (Civil  Code)   3707 

Liens  of  Attorneys  (Civ.  C.).. 3010, 3011 
of  Attorneys  in  Partition  Proceed- 
ings (Civil  Code)    5219 

of  Circuit  Clerk,  Schedule  of  (Civil 

Code)    3713 

of  Notaries  (Civil  Code)  5174 

of  Witnesses  in  Civil  Cases  Must 
be  Paid  or  Attendance  Not  Re- 
quired (Civil  Code)    3678 

of    Witnesses    in    Commissioners' 

Court   (Civil  Code)    3682 

of  Witnesses  in  Condemnation  Pro- 
ceedings (Civil  Code)    3683 

of  Witnesses  in  Justice  Court  (Civil 
Code)    4665 
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FEES— Continued.  Section. 

of    Witnesses    in    Probate    Court 

(Civil   Code)    3681 

on  Execution,  Not  Allowed  Unless 

Sale  Made  (Civil  Code) 3712 

Unlawful,    Penalty   for   Receiving 

(Civil   Code)    3708 

Constitutional  Provisions. 
FBE8  and  Allowances  of  Public  Offi- 
cers; How  Changed  (Const.).     104 
Regulated  by  General  Law  (Const.)      96- 
and     Salaries     of    State     Officers 

(Const.)    187 

Compensation,  and  Salaries  of  So- 
licitors  (Const.)    167 

Not      Increased      or     Diminished 

(Const.)    281 

of  County  and  Municipal  Not  In- 
creased During  Term  of  Office 

(Const.) 68 

Reduced,    for    Neglect    of    Duty 

(Const.) 87 

FELLOW-SERVANT  (Civ.  C).  note,  8910 

FELONIES    6756,7129 

Compounding    6469 

Concealing  6220 

Sentence   Suspended   Pending  Ap- 
peal   6249  et  seq. 

Not  Entitled  to  Office  (Const) 182 

Jurisdiction    of   Circuit    Court    of 

(Const.)    143 

FELONIOUS  Assaults 6309  et  seq. 

Homicides    7084-7093 

Injury,  Actions  for  (Civil  Code) . . .  2481 
FELONIOUSLY  Taking  and  Carry- 

ing  Away   note,  7324 

FELONS*  Absconding 6939  et  seq. 

and    Misdemeanants   Not   Worked 

Together    6547 

FELONY  (Civil  Code)   3265 

(Political  Code)    293,1467 

Compounding    6469 

FEMALE  and  Male  Convicts-  Sepa- 
rated     6547 

Clerks,  Seats  Provided  for 6857 

Disturbing    6767-6769 

Forcible  Marriage  of,  Penalty....  6210 
Over  Twelve  and  Under  Fourteen, 

Carnal  Knowledge  of... 7699  et  seq. 

FEMALES    6217, 6737 

(Civil  Code)    3070, 5163 

(Political  Code)    1,1450 

Not  Worked  on  Streets  (Pol.  C.) . .  1450 
PEHOB  Law  Districts  (Civil  Code). 

5881-5898 
on  Surveyed  Lines  (Civil  Code) . . .  6026 

PEKOES    6413,6414 

Burning  for  Fuel   6305 

Common,  Stock  Running  at  Large.  7835 
Defacing  or  Injuring 6418 


Section. 
Maliciously  Breaking   or  Destroy- 
ing      6414 

Maliciously  Burning    6308 

Lawful,  Defined  (  Civil  Code)  .4240  et  seq. 

Partition   (Civil  Code) 4247-4250 

and  Live  Stock  (Civil  Code). 4240-4259 
FENCING  Railroads  (Civil  Code) . . .  5653 

FERRIES*  Illegal  Tolls  .' 7822-7825 

(Civil  Code)   . . . 3023-3041 

How  Licensed  (Const.)   104 

FERTILIZERS;     OFFENSES    CON- 

OEBNTNO  .6880-6887 

Dealing  in,  Without  Submitting 
Statement  to  Commissioner. . .  6880 

Selling  without  Tags 6881 

Counterfeiting  Tags,  etc 6882 

Making  False  Certificate 6883 

Dealing  Without  License 6884 

Fraud  in  Manufacture,  etc.  .6885,6886 
Sale  of  Cottonseed  Meal  Without 

Tag*  etc 6887 

FERTILIZERS   (Political  Code).. 24-    48 
FIAT  for  Injunctions  (Civil  Code)..  4580 
for  Refusing  Injunctions  (Civ.  C.)  4521 
FICTITIOUS  Issue  of  Stock  (Const.)     234 
Proceedings    in    Ejectment    Abol- 
ished  (Civil  Code) 3838,3889 

FIELD-NOTB8  (Civil  Code) 3984 

(Political  Code)    578 

Provided  by  County  Commissioners 

(Civil  Code)   3320 

FIERI  FACIAS  (Executions)   (Civil 

Code)    4077-4159 

in  Justice  of  Peace  Courts  (Civil 

Code)    4666-4686 

FIFTEENTH  Judicial  Circuit  (Civil 

Code)    3288-3295 

FIGHTING 6222,  6893, 

6306-6308,  6771, 7085 

Cocks    6467, 6468 

FIGURES  and  Initials,  Abbreviations 

as  Items  of  Costs  (Civil  Code).  3709 
FILES  of  Court  (Civil  Code) .  .5734  et  seq. 

FILING  FLEAS  (Civil  Code) 5337 

FINAL  RECORD   (Civil  Code) 

3074  et  seq.,  5733  et  seq.,  3272  et  seq. 

FINDING  by  Court  on  Facts  (Civil 

Code)    5360 

FINE8    6627,  7633 

and    Costs,    Failure    to    Pay,    Im- 
prisonment      7634 

FINES  AND  FORFEITURES.. 6888-6892 

to  Go  to  County 6888 

Surplus  to  Pay  Officers,  etc. 6889, 6890 
When     Indictment     Withdrawn, 

et<5 6891 

Penalty    for    Failure    to    Make 
Statement,  etc 
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Section. 
FINES  and  Forfeitures,  Clerk,  Fail- 
ing to  Pay  Over  (Civil  Code) .  5927 
and  Forfeitures,  Failure  to  Pay  to 

State  Treasurer  (Civil  Code).  5930 
Failing  to  Report  and  Pay  Over. .  7488 

Constitutional  Provisions. 

FINES,      Remitted      by      Governor 

(Const.)    124 

How  Remitted  (Const)    104,    124 

Not  Excessive  (Const.) 15 

Constitution,  schedule  2. 

FIREARMS    6893-6897 

Presenting  at  Another 6893 

Firing  Salute  in  Capitol  Grounds 

Without  Permission   6894 

Using  Firearms  While  Fighting, 

etc 6895 

Selling,  etc.,  to  Minor 6896 

Shooting,  etc.,  Into  Dwelling. . .  6897 
FIREARMS,   Carrying   Regulated... 

and  note  6421 

Discharge  of  on  Train 7681 

Presenting    or    pointing    at     An- 
other      6893-6897 

Used  in  Public  Place 6895 

FIRE  Departments  (Political  Code).  1265 
Escapes  Required  in  Hotels ..  7095, 7096 

Limits  (Political  Code)   1264 

Hunting  (Civil  Code)    4485 

Insurance  (Civil  Code)    4543-4596 

FISCAL  Agency  (Political  Code) ...     626 
Year  Ends  September  30  (Pol.  C.) .     614 

FISH  AND  FISHING   6898-6905 

Preventing    from     Running    up 

Rivers,  etc «  6898 

Poisoning  Stream,  or  Using  Ex- 
plosive, to  Catch 6899 

Ownership  in  Estate 6900 

Devices  Prohibited  6901 

Exceptions    6902 

Fines  and  Forfeitures 6903 

Fishing  in  Water  Wholly  Upon 

Lands  of  Another 6904 

Fines,  etc.,  Distribution  of 6905 

FISH  and  Game  Department  (Politi- 
cal Code) 658-  688 

Berries  to  Kill  Fish  6899 

Ponds,  Lakes,   etc.,   Offenses   Con- 
cerning      6904 

Ponds,  Private  7334 

Taking  Without  Owner's  Consent. .  7334 

FIXED  Opinion  as  to  Guilt 

and  note  7276 

FLAG  (Political  Code)   2058,2059 

FLAGMAN,  Railroad  Crossings  (Civil 

Code)    5474 

4  'FLATTERY' '    Defined   (Note) 7776 


VOLUME  III, 

and  the  Constitution  of  Alabama,  1901. 

Stcnoir. 
FLOATING    Timber,    Offenses    Con- 
cerning     7863-7873 

FLOOR  of  Legislature,  Privileges  of 

(Const.)    57 

FLORIDA  (Political  Code)    86 

Annexation  Provided  for  (Political 

Code) 80,    81 

Boundary  of  Alabama  (Pol.  C.).84,     89 
FLOTSAM  and  Jetsam  (Civil  Code) 

5844-5857 
FLOWERS   (Horticulture)    (Political 

Code)    811-826 

Transporting  of   6223  et  isq. 

FLYING  Jennies  (Political  Code) . . .  2361 

FOAL   6240 

FOLLOWING  Trust  Funds  (Civ.  C.).  6091 
FOODS,  Traffic  in  Regulated. . .  .7074-7082 

FORCIBLE  ENTRY  AND  UNLAW- 
FUL DETAINER  (Civil 
Code)    4260-4286 

FORCIBLE  Entry,  Form  of  Com- 
plaint (Civil  Code).... sub.  28,5382 

FORDS  Obstructing  . . .  ^. 7732 

(Civil  Code)    3037 

FOREIGN      ADMINISTRATION 

(Civil  Code).. 2556-2565,  2825-2829 
FOREIGN    BILL    OF    EXCHANGE 

Defined  (Civil  Code)    5078 

FOREIGN  CORPORATIONS,  Can- 
cellation of  License  of  6629 

Doing  Business  in  State 6628  et  seq. 

(Civil   Code)    368W661 

(Political  Code)    2391-2400 

Doing  Business  in  State  (Const.) . .    232 

Service  of  Process  on  (Const.) 232 

Foreign  Residents  May  Inherit  or 

Possess  Property  (Const.) 34 

Territory;  How  Acquired  (Const).      90 
Municipal   (Political  Code) ...  1443-1449 
FOREIGN  EXECUTORS  AND  AD- 
MINISTRATORS,  Actions  by 
and  Against  (Civil  Code). 2825-2829 

FOREIGN  INSURANCE  COMPA- 
NIES, Agents  of  (Civil  Code) 

4589  et  m* 

As  to  (Civil  Code)   . . .  *. 4550  et  teq. 

Guarantee  Fund  of  (Civil  Code).  . 

4563  tt  teq. 
FOREIGNERS  (Civil  Code)  2831 

FOREMAN  of  Grand  Jury  Presents 

Indictments 7152  et  teq. 

FORESTS-WOODS,  Burning  (Crimi- 
nal Code)    6906-4908 

FORFEITED  Corporation  (Civ.  C.) . .  3516 
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Section. 
FORFEITURE,  Failure  to  Issue  Exe- 
cution (Civil  Code)   5929 

of  Estate  (Const.)    19 

FORFEITURES  and  Fines 6888-6$92 

(Civil  Code)    3510-3517 

Failing  to  Beport  and  Pay  Over. .  7488 
and  Fines,  Failure  to  Pay  to  State 

Treasurer  (Civil  Code)    5930 

of  Bail  6354-6360 

of  Franchise  (Political  Code). 2364-2390 

Constitutional  Provisions. 

FORFEITURES  and  Fine,  Bemitted 

by  Governor  (Const.)  124 

How  Bemitted   (Const.)    104 

of  Charters  (Const)    230 

FORGED  INSTRUMENTS,  Effect  of 

(Civil  Code)   4980 

FORGERY  AND  COUNTERFEIT- 
ING     6909-6919 

First   Degree    6909 

Second  Degree  6910 

Public     Seal,     etc.,     Falsifying 

Records,  etc 6911,  6912,6913 

by  Counterfeiting  Gold  or  Silver 

Coin,  etc 6914, 6915 

Third  Degree   6916 

Indictment    6917 

Punishment  6918 

Erasing  Endorsement   on  Appli- 
cation for  Injunction 6919 

FORGERY,  Forms  of  Indictment... 

sub.  61,  62,7161 

FORMED  Design  (Note) 7084 

FORMER  ACQUITTAL  OR  CONVIC- 
TION; How  Pleaded  (Civil 
Code)....C.  C.  B.  30,  p.  1525. 

Difficulty    (Note)    7084 

Jeopardy,  Form  of  Plea sub.  7,  7574 

FORM  of  Bail  Bond 6341  et  seq. 

of  Bail  in  County  Court 6707 

of      Government,      People      May 

Change   (Const.)    2 

of    Judgment    of    Conviction    in 

County  Court  6720 

FORMS  for  Criminal  Proceedings  in 

Justice  Court   6745 

for  Peace  Proceedings   7520-7540 

in     Justice     Court     Same     as     in 

County  Court  6737 

of  Indictment  in  Code  Sufficient..  7132 

of  Pleas  in  Criminal  Cases 7574 

of  Warrant  in  County  Court 6704 

of  Attachment  Writ  (Civ.  C.) 2936 

for  Estray  Proceedings  (Civ.  C.) . .  3957 
of  Acknowledgment  (Civ.  C).  3361  et  seq. 
or  Blanks  May  Be  Furnished  Jus- 
tice of  the  Peace  by  Probate 

Judge  (Civil  Code) 4728  et  seq. 

66-AC-VOL.  Ill 


Section. 

of  Pleadings  (Civil  Code) 5382, 5383 

Not  Material  to  Pleadings  (Civ.  C.)  5366 
For  Justices  of  the  Peace  (Civil 

Code)    4728-4730 

of  proceedings  in  Justice  Courts, 

Civil  Cases  (Civil  Code)    4730 

FORNICATION    6221 

FORT  LOUIS  DE  LA  MOBILE  (Po- 
litical Code)   807 

FORTHCOMING  BOND  and  Execu- 
tion Thereon   (Civil  Code) . . . 

4135-4148 
Execution  of  (Civil  Code)  .  .4136  et  seq. 
from  Justice  Courts  (Civil  Code). 

4675  et  seq. 
Justice     Court,     Form     of     (Civil 

Code)  sub.  12,4730 

FORTUNE-TELLERS  (Pol.  C.) 2361 

FRANCHISE     AND     ELECTIONS, 

Offenses  Concerning 6773-6826 

FRANCHISES  Limited  to  Streets  for 

Thirty  Years  (Const.)   228 

Bight  of;   How  Bestored  (Const.).     104 

Not  Exclusive  (Const.)  22 

of    Corporations,    Dissolution    and 
Forfeiture  of,  Mode  of  (Civil 

Code)    3510-3517 

FRANCHISE     TAX;      Corporations 

Classified  (Pol.  C.) 2392  et  seq. 

Effect  on  Ad  Valorem  (Pol.  C.) 2383 

Additional  Ad  Valorem  (Pol.  C.) . .  2365 
from  Foreign  Corporations  (Polit- 
ical Code)   2392  et  seq. 

on  Foreign  Corporations  (Civ.  C.) .  3647 
of  Common  Carriers  (Pol.  C.) .  .2364-2390 

Constitutional  Provisions. 

on  Foreign  Corporations  (Const.) . .     232 
in    Proportion    to    Capital    Stock 

(Const.)    229 

Must  Be  Provided  for  By  General 

Law  (Const.)   229 

FRATERNAL      Insurance      Exempt 

(Civil  Code)  4605 

FRAUD    and    Damage    Give    Action 

(Civil  Code)   2468 

Limitation  of  Actions  as  to  (Civil 

Code)    4835 

Vitiates    All    Transactions;    Note 

(Civil  Code)   4287 

FRAUDS  6920-6938 

Falsely    Personating    Another    in 

Legal   Proceedings  6936,6937 

False  Pretenses,  Cheats,  Etc..  .6920-6934 

Obtaining  Property  by 6920 

Obtaining  Signature 6921 

Obtaining    Property    by     False 
Personation  6922 
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FRAUDS — Continued.  Section. 

Obtaining  Building  Material 6923 

False  Bepresentation  of  Contract, 
etc 6924 

Fraudulently  Obtaining  Money, 
etc 6925,  6926 

Keeping  False  Books,  etc 6927 

Fraud  by  Partner 6928 

False  Affidavit,  etc.,  and  False 
Estimate,  etc 6929, 6930 

Taking,  Destroying,  or  Conceal- 
ing Deed   6931 

Fraudulently-  Obtaining  Dupli- 
cate Warrant  6932 

Surgeon  Filing  False  Claim  for 
Supplies   6933 

Obtaining  Board  by 6934 

Fraudulent  Conveyances,  and  Illegal 
Disposition  of  Property  on 
-fthlch  Another  Has  a  Claim . . .  6935 

Prosecuting  Suit  Withont  Author- 
ity    6938 

FRAUDS,  Statute  of  (Civil  Code).. 

4289  et  seq. 

FRAUDS  AND  PERJURIES    (Civil 

Code)    ..4287-4299 

FRAUDULENT  Conveyances   

6935,  7423,  7343 
Conveyance,  Form  of  Indictment, 

sub.  63,  7161 
Disposition  of  Property.  .6935,  7687-7690 
Pretenses   .6920-6938 

FRAUDULENTLY      Packing      and 

Sampling  Cotton  6682  et  seq. 

FREEDOM  from  Fault  (Note)   7084 

FREE  GOVERNMENT  Founded   on 

Authority  of  People  (Const.) . .         2 
FREE  PASSE8  Prohibited  . .  .7691  et  seq. 

FREE  PERSONS  OF  COLOR,  Right 

to  Inherit  (Civil  Code)   3766 

FREIGHT  Charges,  Payment  in  Part 

(Civil  Code)   5551 

Insured  by  Common  Carrier  (Civil 

Code) 6140 

Loss  or  Injury  in  Delivery  (Civil 

Code)    5514-5519 

Perishable,  Sale  of  (Civil  Code)   . .  6138 

FREIGHT  Rates,  Pooling,  Unlawful. 

7687  et  seq. 
Rate,  Maximum  (Civ.  C.)...5565  et  seq. 

Rates  of  (Civil  Code)    5453 

Regulated    (Const.)    243,    245 

Removal  from  Depot  (Civil  Code).  5613 
Sale  to  Pay  Charges  (Civil  Code) . .  6139 
Yards   Acquired  by  Condemnation 

(Civil  Code)   3492 

FRIVOLOUS  Pleadings  (Civ.  C.)  . . .  5322 


Sktkw. 

FRUIT  Trees   6223-6228 

Trees,  Statutory  Penalty  for  Injury 

to  (Civil  Code)  '. 6037 

Horticulture    (Pol.    C.)     811-  826 

FUGITIVES  FROM  JUSTICE,  AND 
REQUISITION  PROCEED- 
INGS     6939-6953 

Governor    Authorized    to    Offer 

Reward  for  Felons  6939 

Fugitives  from  Other  State 6940 

Warrant    of    Arrest    Issued    by 

Magistrate 6941 

Arrest  and  Commitment;  Evi- 
dence     6942 

Commitment  to  Await  Requisi- 
tion of  Governor;    Bail.  .6943-6945 

Jail  Fees  Paid  in  Advance 6946 

Forfeiture  of  Bail   6947 

At  Expiration  of  Time,  Dis- 
charged, Bailed,  or  Recom- 
mitted     6948 

If    Prosecution    Pending    Here, 

Surrender  Discretionary  6949 

Governor's  Warrant,  etc.  ..6950,6951 
Authority  of  Arresting  Officers, 

etc 6252 

Confinement  in  Jail 6953 

FUNDS  of  County  or  Municipality, 

Unlawful  Use  of 6929 

of  Public  Schools  (Political  Code) 

1678-1688,  1760-1780 

of  State,  Embezzlement  of 6833 

Trust,   Shall  Not  Be  Invested   in 

Certain  Corporations  (Const.).      74 

FUNERAL  Expenses  (Civil  Code)..  2597 

FUTURE  Contracts  Enumerated  and 

Prohibited  (Civil  Code) .  .3349-3353 
Contracts  Not  Enforced  (Civ.  C.) . .  3345 

FUTURES,  Dealing  in  Prohibited.. 

6473  et  seq. 
Dealing  in  (Civil  Code)    3349-3353 

GADSDEN  Excepted   from   Rate  of 

Taxation  (Const.)   216 

GAMBLERS    7843 

GAMBLING  and  Wagering  Con- 
tracts (Civil  Code)   3338-3353 

Form  of  Indictment sub.  18-21,7161 

in  Cotton  Futures  Prohibited 

6473  et  seq. 

or  Betting  Prohibited   6983-7005 

Municipal  Regulation  (Pol.  C.) 1291 

GAME  AND  FISH  DEPARTMENT 

(Political  Code)  656-  688 

GAME  BIRDS,  Criminal  Laws  Con* 

cerning 6954-6982 
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Section. 

GAME  LAWS   6954-6982 

Ownership    to    Wild    Birds    in 

State   6954 

Birds,  etc.,  Protected 6955 

Game  Birds 6956 

Birds  Not  Protected   6957 

Open  and  Closed  Seasons 6958 

Pheasants    6959 

Trap,  etc.,  Prohibited 6960 

Night  Hunting  Prohibited   6961 

Hunting  Wild  Hogs 6962 

Deer    6963 

Squirrels    6964 

Number    of    Birds    or    Animals 

Killed  in  One  Day 6965 

Selling  Game  Prohibited 6966 

Hunting  Without  License 6967 

False  Statement  as  to 6968 

Shipping  or  Transporting  Game; 

Common  Carrier   6969,6970 

Hunting  on  Lands  of  Another. . .  6971 

Corporation    6972 

Officer  Failing  to  Perform  Duty.  6973 
Report  of  Prosecutions  to  Com- 
missioner      6974 

Pleading  and  Practice 6975 

Costs  of  Prosecution 6976 

Fines,  etc.,  Disposition  of .  .6977,  6978 
Judges    Special    Charges    as    to 

Game  Laws    6979 

Terms  Defined    6980 

Extent  and  Construction  of  Game 

Laws   6981 

Local  or  Special  Laws  Repealed.  6982 

GAMES  on  Sunday  Prohibited .  7814-7819 

GAMING  AND  LOTTERIES ...  6983-7005 

Horse-Racing,  Gaining  as  to. .  .7002-7005 

Miscellaneous  Offenses  Concerning. 

6983-7001 
Card  and'  Dice  Playing  at  Public 

Places   6983 

Indictment  and  Proof 6984 

Keeping  Gaming  Table 6985 

Indictment,    etc 6986 

Betting  at  Cards,  Dice,  etc 6987 

at  Billiards,   etc 6988 

With  Minor  or  Apprentice 6989 

on  Election  in  This  State 6990 

Proprietors  of  Public  Houses  Per- 
mitting  Gaming    6991 

Permitting  Minors  to  Play  Bil- 
liards or  Pool  6992 

Renting  Room,  Booth,  etc.,  to  be 

Used  for  Gaming  Purposes . . .  6993 
Examination  of  Witnesses,  etc . .  6994 

Refusal  to  Testify   6995 

Judicial  and  Executive  Officers' 
Authority  and  Duty  in  Gaming 
Cases    6996 


Section. 
Lottery;  Selling  'Tickets  in  Same  6997 

Wheel  of  Fortune,  etc. 6998 

Grand   Juries   Have    no    Discre- 
tion      6999 

Selling  Pools  on  Events  Outside 

the  State  7000 

Jurisdiction    and    Duty    of    Mu- 
nicipal Officers 7001 

GAMING,  at  Public  Places,  Form  of 

Indictment  sub.  30, 7161 

Contracts  (Civil  Code) 3338-3345 

Form  of  Indictment.  ...sub.  18-21,7161 
Municipal  Regulation  (Pol.  C.)...  1291 

Renting  Premises  for '. . .  6993 

Table,  Form  of  Indictment. sub.  67,7161 

GARBAGE;     Municipal    Regulations 

(Political  Code)    „. . .  1282 

GARNISHMENTS    (Civ.    C). .  .4300-4336. 

GAS  COMPANIES,  Eminent  Domain 
and   Condemnation  Powers   of 

(Civil  Code)  3486  et  seq. 

GASES   Accumulation   of,   in   Mines 

(Political  Code)    1030  et  seq. 

GAS  PLANTS  (Political  Code) .  1260-1263 
GAS  WORKS  (Political  Code).  .2361,  2084 

GATES  (Civil  Code) 5818, 3036 

on    Public    Roads,    Offenses    Con- 
cerning      7739 

GENDER  (Political  Code)   *        1 

GENERAL  ASSEMBLY,  Changed  to 

Legislature  (Const.)   44 

GENERAL  LAW  Defined  (Const.) . .     110 

Not  Suspended  (Const.)   * 108 

Provided  for  Protection  of  Private 

Interests  (Const.)   109 

Required  as  to  Fees,  Compensation, 

etc.,  of  Officers  (Const.) 96 

What    Must   Be   Provided    for   by 

(Const.)    , .     104 

GENEVA  County,  Part  of  Taken  to 
Form       Houston       County 

(Const.)    39 

GEOLOGICAL    SURVEY     (Political 

Code)    689-  697 

GEORGIA,     Boundary    of    Alabama 

(Political    Code)     83 

GUTS,  Recording  of  (Civil  Code)..  3392 

GIN,  BARN   6302 

GINNERS'  Lien   (Civil  Code).  .4822-4826 

Statistics  of  (Pol.  Code).. 113-  120 

GIRL  Clerks  Provided  Seats,  etc 6857 

GIRLS   6211,  7619,  7699-7700 

Over  Twelve  and  Under  Fourteen, 

Carnal  Knowledge  of. .  .7699  et  seq. 

Under  Fourteen,  Keeping  of 6211 

GIVING  Away  Liquors  Illegally. 7352-7385 
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Section. 
....  6237 


GLANDERS  of  Horse 

GOATS  (Civil  Code) 4810 

GOLD  or  Silver  Coins,  Counterfeiting  6914 
and  Silver  Money  of  Redemption 

(Const.)    249 

GOOD    Behavior;     Term     of    Office 

(Const.)     29 

GOODS  in  Stoek  of  Decendant,  Sale 

of    (Civil  Code)    26l5 

GOVERNMENT  Founded  on  Author- 
ity of   People   and   for  Their 

Benefit  (Const.)  2 

Object  and  End  of  (Const.) 35 

People     May     Change     Form     of 

(Const.)     2 

Powers  Distributed   (Const.). .  .42,      43 

Seat  of;  How  Changed  (Const.) ...       78 

GOVERNOR  Calls  Out  Troops.  .7396-7417 

Duties  and  Powers  of    

6479,  6491,  6501,  6502,  6510, 
6527,  6563,  6569,  6542,  6939, 
6645,    6940,    6950,    6951,    7125, 

7396-7405,  7510-7515,  7779 
(Political  Code)    550-  571 

Constitutional  Provisions. 

Appoints  Militia  (Const.)  276 

Appoints      Trustees    for    Auburn 

(Const.)    266 

Adjust      Bonded      Indebtedness 

(Const.)    283 

Et  Al.,  Executive  Officers,  Eligibil- 
ity of  (Const.)  115-  117 

Et.    AL,    Must    Prepare    Revenue 

Bill   (Const.)    70 

Ex  Officio  Trustee  for  Auburn  and 

University  (Const.)    264,   266 

Failing  to  Qualify  (Const.) 127 

if  of  Unsound  Mind  (Const.)  128 

is  Commander-in-Chief  of  Military 

(Const.)    131 

Special  Session  Legislature  (Const.)  48 
Contract  for  Stationery,  Fuel,  etc., 

for  Legislature  (Const.)   69 

Proclamation  As  to  Constitutional 

Amendment  (Const.)    284 

Office,  Succession  of  (Const.) . .  127,  129 
Compensation  of  Person  (Const.).  129 
Powers  and  Duties  of  (Const.) .  120-  138 
Proclamation    of,    Calling    Special 

Session   (Const.)    76 

Salary;     When    and    How    Fixed 

(Const.)    119 

Approve,  Disapprove,  Sign,  or  Veto 
All  Bills  Passed  by  the  Legis- 
lature  (Const.)    125,    126 

Shall  Hold  No  Other  Office  During 

His  Term  (Const.)    130 

Style  of  (Const.)    113 


SfiCTlOB. 

Supreme  Executive  Power  (Const.)    113 
Term  of  Office  (Political  Code)...  1461 
Vacancy  in  Office;    Who  Perfoims 
the  Duties  Thereof  (Const.).. 

127-129 

When  and  How  Elected  (Const.).    114 

GRADES  of  Public  Roads  (Civ.  C.)..  5763 

GRADING  Schools  (Political  Code).  1700 

GRADUATES  of  Law  Department  of 

University      Licensed      (Civil 

Code) S.  C.  R.  21,  p.  1511 

GRAIN  (Political  Code)    2439 

GRANDCHILDREN  (Civil  Code)...  3435 
GRANDFATHER  Clause  (Const.)...    ISO 
GRAND  JURORS,*  Interested  or  Re- 
lated     7304 

Must  Disclose  Offense 7303 

Oath  of   7284 

Required  to  Disclose  Testimony...  7298 
Twelve  Necessary  to  Indictment.    7300 
GRAND   JURY    at    Special    or   Ad- 
journed Term 7260,7261 

Defects  in,  How  Available 7572 

at  Special  or  Adjourned  Term. 7260, 7261 

Disclosing  Indictments  7308, 7309 

Duty  as  to  Impeachment  Proceed- 
ings  7124  et  seq. 

Facts  Unknown  to  Alleged 7143 

Formation  and  Duties  of 7282-7306 

Must  be  Attended  by  Solicitor...  7306 
Objections  Going  to  Formation  of. 

How  Available    7572 

Quashing    (Note.) 7572 

Special,  at  Regular  Term 7259 

Witnesses  Before  in  Liquor  Cases.  7364 
Witnesses   in    Gaming    Cases...;.  6994 

Necessity  of  (Const.)  8  - 

Special    Charges    as    to    Bribery 

(Const.)    81 

Corrupt  Solicitation  of  Legislators 

(Const.)    81 

Charges  as  to  Free  Passes  (Const)    244 
"GRANT,"  "Bargain,  '  and  "Sell" 

as  Covenants  (Civil  Code)...  3421 
GRANTS  by  the  State  (Pol.  C.).888-  891 

Under  Great  Seal  (Const) 135 

Subject  to  Revocation  (Const.) 22 

GRAVES,  Offenses  Concerning.  .674S-6753 
Violating,     Form     of     Indictment 

sub.  91,  7161 
GRAVEYARDS  in  Towns  and  Cities 

(Political  Code)  1309, 1310 

Municipal    Regulations     (Political 

Code)    1284,  1309,1310 

Not  Taxed  (Const.) 91 

GREAT   SEAL,    Style    and    Use   of 

(Const.)    133-135 

'GREENBACKS"   (Note)    7324 
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Section. 
GROSS  Premium  of  Domestic  Com- 
panies, Tax  on  (Civil  Code) . . .  4570 
Premiums  on  Insurance  (Civ.  Code)  4557 
Receipts;   Taxes;   Exceptions   (Po- 
litical Code)    2387 

Incomes    and    Earnings,    Tax    on 

(Political  Code) 2364  et  seq. 

GUARANTEE,  SURETY,  OR  BOND 

COMPANIES    7006 

GUARANTEE,  Surety,  or  Bond  Com- 
panies   (Political  Code)..  1507-1524 
Fund   of  Foreign  Insurance  Com- 
panies (Civil  Code) 4563  et  seq. 

GUARD,  Alabama  National   (Politi- 
cal Code)    929-  998 

GUARDHOUSES,  Municipal  Regula- 
tions (Political  Code) 1287 

GUARDIAN     AND     WARD     (Civil 

Code)    4337-4481 

GUARDIANS  AD  LITEM— 

Appointment  (Civil  Code) 4482-4484 

Appointment  (Civil  Code).  .Ch.  R. 

23,  p.  1535. 
Investment  of  Trust  Funds  (Const.)      74 

Pendente  Lite  (Civil  Code) 2478 

Actions    by    and    Against     (Civil 

Code)    2478-2480 

Ad  Litem  Appointed  in  Chancery 

(Civil   Code)    3101* 

Administrator     as     Such,     Settle- 
ments  (Civil  Code) 2684 

GUARDIANS,  Embezzlement  by 6831 

GUARDS 6642,  6644,  7047 

Military,  Called  Out   7396-7414 

of  Convicts 6504  et  seq. 

QUESTS  at  Hotels  and  Inns  (Civil 

Code)    4537-4542 

GUIDEBOARDS,    Offenses    Concern- 
ing      7395 

GUNPOWDER,    Storing    in    Munici- 
palities     7583 

GUNS,  Discharging  on  Trains 7681 

Pointing  at  Another 6893-6897 

HABEAS  CORPUS 7007-7048 

Who  Entitled  to  Writ 7007-7009 

Application    by    Petition;    what 

Petition  Must  State,  etc. 7010,  7011 
To  Whom  Petition  Addressed . . 

7012,  7013 
Writ  Granted  Without  Delay...  7014 

Form  of  Writ,  etc 7015, 7016 

Notice    7017,  7018 

Precept  to  Sheriff 7019 

Subpoenas;  Service  of  Writ;  Re- 
turn; Body  Also  Produced 
with   Warrant,  etc 7020-7025 


Section. 
Proceedings    When    Body    Pro- 
duced Under  Precept 7026 

Denial  of  Return;  Examination, 

Adjournment, .  Bail,  etc 7027 

Forfeiture  Pending  Examination  7028 

When    Party   Discharged 7029 

When    Bailed,    and    How;     Re- 
turned  to    Court.... 7030,7031 

Judgment,     etc.     Not     Inquired 

Into    7032 

If  Under  Legal  Process,  When 

Discharged,    etc 7033,  7034 

After  Discharge  Not  Again  Ar- 
rested      7035 

Penalty    for     Refusal     to     Dis- 
charge,   etc 7036-7038 

Attachment  Against  Person  Re- 
fusing    7039 

Eluding   Writ;    Defaulting   Wit- 
ness   7040, 7041 

Attendance  of  Witnesses 7042 

Costs;  Fees  of  Officers 7043, 7044 

Costs  Before  Probate  Judge 7045 

Execution  for 7046 

Guards,  When  Necessary 7047 

Compensation  of  7048 

HABEAS  CORPUS,  Appeal 6245 

Discharge  on,  Effect  of 7035 

Not  Suspended  (Const.) 17 

Power  of  Supreme  Court  to  Issue 

(Const.)    140 

HABIT  of  Carrying  Pistol  (Note) . .  7084 

HABITUAL  Drunkard.... 6770,  6793,7843 

(Civil  Code)    4611-4618 

HALEPEN8E  in  Seed  Oats 7223 

HALF-BLOOD,  No  Distinctions  Be- 
tween, Exceptions  (Civil  Code)  3758 

HANGING    Mode    of   Execution    of 

Death  Sentence' 7639  et  seq. 

HAPPINESS,  Pursuit  of  an  Inalien- 
able Right  (Const.) 1 

HARBOR  MASTER,  Offenses  Con- 
cerning      7811 

Regulation  of  (Civil  Code).  ..4901-4926 

HARBORS  (Civil  Code) 4901-4926 

HARD  LABOR,  Additional  Im- 
posed for  Costs 7635 

as  Punishment  7620 

Defendant  May  Elect  to  Perform . .  7607 
for  Convicts,  Commissioners'  Duty  7481 

for  Costs  in  Justice  Courts 6734 

for  County  Convicts  Regulated .... 

6580  et  seq. 
Officers  Failing  to  Perform  Duty..  7435 

Sentences,  Failure  to  Report 7462 

HAWKERS  AND  PEDDLERS  (Po- 
litical  Code)    2361 
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Section. 
HEALTH  AND  QUARANTINE  (Po- 
litical Code)   698-  792 

for  Municipalities  (Pol.  C). .  .1208-1212 
HEALTH  OFFICERS,  Failing  to  Per- 
form Duties 7058  et  seq. 

HEALTH,  QUARANTINE,  AND 
FOOD;  PENAL  STATUTES 
CONCERNING  7049-7083 

Health  and  Quarantine  Laws.  .7049-7073 
Head   of  Family   to  Report  In- 
fectious Disease,  etc 7049 

Midwife  to  Report  Birth 7050 

to  Report  Death 7051 

Physician    to    Report    Infectious 

Disease   7052 

Failure     to     Report     Birth     or 

Death    7053, 7054 

Health  Officer,  etc.,  of  Escambia 

County    7055 

Judge  of  Probate  to  Act  Upon 

Notice  from  Governor 7056 

Violation  of  Quarantine  Regula- 
tion of  Ships 7057 

to  Punish  Violation   7058 

Refusal  of  Information;  Breach 

of  Quarantine,  etc 7059-7061 

Disposition  of  Fines 7062 

Removing   Vessel   from   Quaran- 
tine      7063 

4     Interfering  with  Quarantine  Offi- 
cer     7064 

Making  False  Affidavit 7065 

Health  Officer  to  Report  Quaran- 
tine      7066 

Quarantine    Officer    to    Ride    on 

Train  Free    7067 

Violation  of  Quarantine 7068 

Guard  Intimidating  People.....   7069 
May  Arrest  Without  Warrant..   7070 

False  Swearing  as  to  Laws 7071 

Resisting  Arrest    7072 

Violating  Health  and  Quarantine 
Laws    7073 

..   7083 


Live  Stock  Sanitary  Board. 


Unwholesome  Food  and  Adulterated 

Liquors  and  Candies 7074- 

Tainted  or  Diseased  Meat 

Unwholesome    Bread 

Bread    Without    Baker's    Name 

Stamped   Thereon    

Counterfeiting    Another's    ^Name 

on  Bread   

Adulterating    Sugar,    etc.;    Oleo- 
margarine;   Liquors;    Candies; 

Soda   Water,  etc 7078- 

HEARSAY  EVIDENCE  (Note) 

How  Proven   (Civil  Code) 

"HEIRS,"  "Issue,"  or  "Children" 
(Civil  Code)    3402, 


•7082 
7074 
7075 

7076 

7077 


7082 
7084 
3961 

3403 


Sectios. 
HEREDITARY    Distinction    Denied 

(Const.)    29 

HIGH  SCHOOLS  (Pol.  Cdde) . . .  1861-1868 

HIGHWAY   Robbery 7746-7749 

HIGHWAYS  (Civil  Code) 5765-5843 

Use  of  Automobiles  on 6322-6327 

HINDERING  Creditors  (Civil  Code)  4293 

HIRE  or  Lease  of  Personal  Property 

(Civil  Code)   3394 

HIRING  Convicts 6479-6607 

HISTORY  and  Archives  (PoL  Code) 

793-  810 

HOGS    6962 

Sheep  or  Chicken  Killing 6236 

Trespassing  on  Crop  (Civil  Code) 

4251-4259 
HOLDER  of  Bills  and  Notes  •(Civil 

Code)    5006-5014 

HOLIDAYS     Defined     and     Named 

(Civil  Code)   5144 

Excluded  in  Computing  Time  for 

Notes  (Civil  Code) 5141 

for  Convicts  6541 

HOME  for  Confederate  Soldiers  (Po- 
litical Code)   :  .2038-2053 

HOMESTEAD   (see  "Exemptions") 

(Civil  Code)    4160-4237 

HOMICIDE    7084-7093 

Manslaughter    7090-7093 

•      Degrees  of 7090 

By  Engineer  of  Steamboat 7091 

Punishment,  etc 7092.7093 

Murder   7084-7089 

Degrees   of    7084 

Killing  in  Duel 7085 

In  Sudden  Rencounter   7086 

Degree  Found  by  Jury 7087 

Punishment,  etc 7088,  7089 

HOMICIDE  ACT  (Civil  Code) 2486 

Venue  of  Action  (Civil  Code) 6115 

HOP-JACK    7369 

HOP-WEISS   7369 

HORSE-RACING,    Gaming   as  to... 

7002-7005,  7728 
on  Public  Roads,  Form  of  Indict- 
ment    sub.  65,  7161 

on  Roads  7728 

Pools  on 7000.  7002  et  seq. 

HORSES    6237,6239 

and  Foals,  Trading 6240 

Choking    6239 

Diseased,  Sequestered    6237 

HORTICULTURE  (Pol.  Code). .  .811- 826 
Offenses  Concerning  6223-6228 
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Section. 

HOSPITAL,  Defendant  Ordered  to..  7181 

Habeas  Corpus  for  Insane  Persons  7009 

(Political  Code)    838-878,    734 

for  Insane  (Political  Code) 838-  878 

Municipal   (Political  Code) 1277 

HOTCHPOT,  Advancements  Brought 

Into  (Civil  Code) 3764 

HOTELS  AND  INNKEEPERS.  7094-7097 
To  Give  Checks  for  Baggage...  7094 

Fire  Escapes 7095 

Locks,  Bolts,  etc 7097 

HOTELS,  Obtaining  Board  and  Lodg- 
ing from  by  Fraud 6934 

and  Innkeepers  (Civil  Code).. 4537-4542 

HOTELKEEPERS;  Lien  (Civil  Code) 

4827, 4828 

HOUBS  of  Sale  of  Estates  of  De- 
cedents (Civil  Code) 2610 

HOUSE,  Defacing  or  Injuring 6413 

is  One 's  Castle  (Note) 7084 

(Note)  (Const)   5 

of  111  Fame 7843,7619 

(Political    Code) 1294 

OF  REPRESENTATIVES  (Const.) 

44-  111 
See  " Legislature." 

Number   of    (Const.) 198 

(Political  Code)    .1 900 

HOUSES  for  Schools  (Poi.  C.) .  1975-1993 

HUNTING    6954-6982 

(Civil  Code)   4485 

License  (Political  Code) 679  et  seq. 

on  Lands  of  Another 6971 

Without  License  Prohibited 6967 

HUNTSVILLE  Excepted  from  Rate 

of  Taxation  (Const.) 216 

HUSBAND  and   Wife,  Arson   as  to 

Premises  of   » 6301 

and    Wife,    Competency    as    Wit- 
nesses (Note)   7900,  6221 

and  Wife  (Civil  Code) 4486-4504 

HYPOTHETICAL  Questions  (Note).  7175 

IBERVILLE,  Founder  of;  Monument 

(Political   Code)    807 

IDEM  8ONAN8   7142 

IDENTITY  of  Dead  Body  (Note) . . .  7084 

IDIOTS     (See     "Insane     Persons," 

"Insanity")  (Civil  C). 4345-4361 
Criminal  Proceedings  as  to . . .  7175-7183 
Disqualified  from  Voting  (Const.).  182 
Incompetent    as    Witnesses    (Civil 

Code)    4013 

ILLEGAL  Voting 6788 

Contracts  (Civil  Code) 3334-3353 


Section. 
ILLEGITIMATE    CHILDREN.  .6364-6388 
How  They  Inherit   (Civil  Code).. 

3760, 3761 

ILL  FAME,  Houses  of  (Pol.  Code).  1294 

ILLUMINATING     OILS,      Offenses 

Concerning   7491 

(Political  Code)    1572-1580,2361 

IMBECILES  (Civil  Code) 4345-4361 

IMMIGRANTS,  Enticing  Away .  6854, 6855 

IMMIGRATION   7098 

(Political  Code) 827-  837 

Encouraged   (Const.)* 30 

IMMUNITIES  from  Arrest  (Const.) 

56,  192,    275 
Grants,  Franchises,  and  Privileges 

Shall  Not  be  Exclusive  (Const.)     22 

IMPAIRING    Obligations    Denied 

(Const.)    22,      95 

IMPARTIAL    Jury,  Right    to    Trial 

by  (Const.)  6 

IMPEACHMENT  OF  OFFICERS.. . 

7099-7126 
Who       May       be       Impeached; 

Grounds,  etc 7099,7100 

Proceedings  in  Name  of  State; 
Upon     Whose     Information 

Commenced    7101-7103 

In  Supreme  Court,  etc 7104 

Proceedings    7105 

Examiners;    Proceedings    Before 

7106,  7107 
When     Proceedings    in     Circuit, 

City,  or  Criminal  Court 7108 

In  Case  the  Sheriff  or  Clerk  is 

Impeached   7109 

When  Cause  Stands  for  Trial . . 

7110,  7111 

Drawing  Juries,  etc 7112-7114 

Verification,  When  Filed  by  Tax- 
payers   7115 

Duties   and   Liabilities   of   Sher- 
iffs, etc 7116 

Witnesses    7117 

Final  Record;  Appeals;  Security 

7118-7120 
Amendments;     to     What     Facts 

Witnesses    May   Testify 7121 

Duty    of    Clerks    in    Certifying 

Vacancy,  etc 7lfe 

Extent   of  Judgment 7123 

Duty  of  Grand  Jury,  etc 7124 

Attorney-General  and  Solicitors.  7125 
Proceedings     When     Defendant 
Absconded   7126 

IMPEACHMENTS  of  Municipal  Offi- 
cers (Political  Code) 1172-1191 

(Const.)    173,     176 
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IMPEACHMENTS — Continued.     Section. 
of  Clerks,  Tax  Collectors,  Tax  As- 
sessors,    Judges     of     Inferior 
Courts,  Justices  of  the  Peace, 
Notaries,  Constables  (Const.).     175 

of  Governor  (Const.)  173 

of  Judges,   Solicitors,  Chancellors, 

Sheriffs  (Const.)    174 

Grounds  of  (Const.) 173 

Penalties      and      Punishment      of 

(Const.)    176 

Senators,  Court  of  (Civil  Code) . . .  4629 
IMPENDING  Peril  (Note)   7084 

IMPERTINENT  or  Scandalous  Mat- 
ter, Exceptions  to..Ch.  R.  37, 
(Civil  Code)  p.  1539. 

IMPLIED  Warranties  and  Covenants 

(Civil  Code)   3421 

IMPOST  as  to  Wharfage  (Const.) ...       24 

IMPOUNDING   Animals    7337 

Animals  (Estrays)    (Civil  Code).. 

3927-3957 
Animals,     Municipal     Regulations 

(Political  Code)    1825 

IMPRISONMENT  for  Debt  (Const.)       20 

for  Contempt  (Civil  Code) 4630 

in   County   Jail 7191-7211 

of  Convicts 6479-6607 

for  Life,  Effect  of 7637 

in  County  Jail,  How  Fixed 7627 

on  Failure  to  Pay  Fine  and  Costs.  7634 

Statement  of  by  Judges 7654 

IMPROVEMENT,  Internal;  State 
Shall  Not  Engage  in  (Const.) 

93,  94 
Bonds  for  (Political  Code).  1408  et  seq. 
of  Streets  and  Sidewalks  (Political 

Code)    1359-1420 

Permanent    in     Ejectment     (Civil 

Code)    3848  et  seq. 

INABILITY  of  Governor;  Who  Per- 
forms Duties  (Const.) 127,    128 

INALIENABLE    RIGHTS,     Secured 

and  Enumerated    (Const.) ....         1 

INCENDIARY    6295-6300 

INCEST  AND  UNLAWFUL  MAR- 
RIAGES     7127,7128 

(Civil  Code)   4877 

INCEST,  Form  of  Indictment. sub.  66,  7161 

INCESTUOUS   MARRTAQE   Defined 

(Civil  Code)    4877 

INCOMPETENCY    of    Judges    Pro- 
vided for  (Civil  Code)... 4626-4628 
of  Judge  to  Try  Case;   Mode  of 

Selecting  One  (Const.)    160 

of  Witnesses  (Civil  Code)  . . .  .4007-4015 
INCONSISTENT    Laws     Prohibited 

(Const.)    89 


Sbctiok. 
INCORPORATING    City     or    Town 

(Const.)    104 

INCORPORATION,  Proof  of 6876 

Correction     of     Errors     in     (Civil 

Code)    3461 

Fees  for  Incorporating  (Civil  Code) 

3449  et  seq. 
Municipalities    (Pol.   Code) ...  1053-1069 

Business  (Civil  Code) 3445-3661 

INCUMBRANCERS,    Subsequent    in 

Chancery Ch.  R.  106,  107 

(Civil  Code)  p.  1562. 
INDEBTEDNESS,    Bonded,    of    Mu- 
nicipalities (Pol.  Code)...  1436-1438 

of  County  Limited  (Pol.  C.)   155 

of    Corporations;    How    Increased 

(Const.)    234 

of  Municipalities,  Limit  of  (Politi- 
cal Code)   1430 

of    Corporation,    Bonded,   Increase 
or  Decrease  of  (Civil  Code) ...  3480 
INDEMNIFYING    Bond    in    Justice 
Court,  Form  of  (Civil  Code).. 

sub.  11,  4730 

INDEMNITY  Bond,  Execution  Sales 

(Civil  Code)   4107 

Bonds  in  Attachment  (Civil  Code)  2954 
Companies;  Making  Bonds  (Politi- 
cal Code)  1507-1524 

Fund   (Civil  Code) 4563 

of  Sheriff  or  Constable,  Process  in 

Justice  Courts  (Civil  Code) . . .  4674 
INDEPENDENCE,     Declaration     of 

(Political  Code) (pp.  3-6). 

INDEX    Constitution    of    Alabama, 
1875-1901  (Criminal  Code),  pp. 
249-268. 
Constitution  United*  States  (Polit- 
ical Code)  pp.  174-216. 
INDEXES*  Failure   to   Keep  Direct 

and  Reverse  7466 

Provisions  as  to  (Civil  Code) 

5421,  3081,3272 
Failure  of  Register  to  Keep  (Civil 

Code)    5935 

Probate  Judge  Must  Keep   (Civil 

Code)    ..' 5422 

Register  Must  Keep  (Civil  Code) . .  3081 
No    Charge    for    Keeping    (Civil 

Code)    3702 

to     Recorded     Judgments     (Civil 

Code)    4159 

INDICTABLE  Offenses 7129  et  seq. 

INDICTMENTS    7129-7161 

Alternate  Averments,  and  Joinder 

of  Offenses  7149-7151 

Amendments;  Nolle  Prosequi;  New 
Indictment    7155,7156 
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INDICTMENTS — Continued.  Section. 

Definition,  Form  and  Contents. 7120-7148 

Indictable  Offenses 7129 

Definition    7130 

Forms  in  Code  Sufficient,  etc. . . 

7131-7133 

Statement    of    Offense 7134 

Construction  of  Words  Used,  etc. 

7135, 7136 
Offense   Described;    Special   and 
General  Terms;  Time;  Venue. 

7137-7140 

Description  of  Public  Place 7141 

Name     Defendant     When     Un- 
known      7142 

Facts  Unknown  to  Jury,  etc. 7143, 7144 

Legal  Presumptions,  etc 7145 

Averments,  etc 7146, 7147 

Description  of  Animal,  etc 7148 


Forms  of  Indictment. 


7161 

Lost  or  Destroyed  Indictment  Sub- 
stituted     7157,7158 

Presenting;  Filing,  Withdrawing, 
Certifying  and  Recording  In- 
dictment    7152-7154 

Quashed  Indictment,  or  Judgment 
Arrested,  and  New  Indictment 

7159,  7160 

INDICTMENTS,     Against     Corpora- 
tions,   Trial    and    Judgment . . 

6624-6627 

as  Process  (Const.) 8 

Copy    of    and    Venire    Served    on 

Defendant 7840 

Defined    7130 

Discretionary  in   Misdemeanors...  7299 

Forms  of 7161 

Kept  Secret 7152  et  seq. 

Necessity  of   (Const.) 8 

Objections  to,  How  Available 7572 

Pending  Not  Affected  by  Ratifica- 
tion  of   Constitution    (Const.) 
schedule  2. 
Withdrawn  from  File 7152  et  seq. 

INDORSEMENTS,  Negotiable  Paper 

Defined  (Civil  Code)... 4990  et  seq. 

INDOB8EB8   of  Non-negotiable  In- 
struments (Civil  Code)... 5153-5161 

INDUSTRIAL,  Mutual  Aid  or  Bene- 
fit Associations   (Civil  Code). 

3574-3588 
School  and  Reformatory  (Political 

Code)    1954-1970 

School  for  Girls  (PoL  Code) ..  1912-1932 
INDUSTRIES  and  Agriculture   (Po- 
litical  Code)    14-    79 

Commissioner     of;     How    Elected 

(Const.)     112-  114 


Section. 
INEBRIATES,     Estates     of     (Civil 

Code)    4611-4618 

INELIGIBLE  Person  Assuming  Of- 
fice     7446 

INFANCY,  Plea  of  (Civil  Code; ....  5383 

INFANTRY  (Const.)  274 

INFANTS,  Selling  Liquor  to 7354 

Actions  by  and  Against  (Civ.  C.) . .  2476 
Alternate  Mode  of  Service   (Civil 

Code) 5312 

Appeals  by  (Civil  Code) 2866 

Appointment  of  Guardian  ad  Litem 
for  in  Chancery  (Civil  Code) 
Ch.  R.  23,  p.  1535. 
How  Served  (Civil  Code)...Ch.  R. 

20,  p.  1533. 
Proceedings  to  Remove  Disabilities 

of  (Civil  Code) 4505-4511 

Process,  Service  on  (Civil  Code) . .  5312 
INFECTIOUS     DISEASES     (Politi- 
cal Code)   716 

Offenses  Concerning 7049-7083 

INFERIOR  COURTS,  Established  by 

General  Assembly  (Const.) —     139 
Judges   of,   Elected   or  Appointed 

(Const.)    153 

See  "City  Courts"  (Civil  Code).' 

3296-3300 

INFORMATION 7129-7161 

as  Process   (Const.) 8 

for  Impeachment 7108 

INHABITANTS  of  Municipality  Ex- 
empt From  Road  Duty  (Politi- 
cal Code)    1336 

INHERENT    Power    of    People 

(Const.)    2 

INHERITANCE,    Laws    of    Descent 

(Civil  Code)   3754-3766 

INITIALS  and  Figures  as  Items  of 

Costs  (Civil  Code) 3709 

INJUNCTIONS  (CJvil  Code. ..  .4512-4536 
Erasing  and  Indorsement  as  to...  6919 
INLAND  Bill  of  Exchange  Defined 

(Civil  Code)   5078 

INNKEEPERS  (Civil  Code)  * . .  .4537-4542 

See  "Hotels." 
INNS,  Liens  of  (Civil  Code) ...  4827, 4828 

INQUESTS   7162-7l74a. 

Process  of  Holding,  Jury,  etc... 

7162, 7163 
Witnesses    and    Surgeons    Sum- 
moned, How,  etc 7164-7166 

Coroner  May  Administer  Oaths.  7167 

Verdict  of  Jury 7168 

Inquest  Returned  to  Court,  etc..  7169 
Warrant,    Arrest,    Commitment, 

etc 7170 

Money,  etc.,  of  Deceased ...  7171-7173 
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Compensation    of   Surgeons    and 

Physicians   7174 

When  Inquest  Held  by  Justice 

of  the  Peace;  Fees 7174a 

INQUESTS  (Political  Code) 104 

INQUIRY,    Writ    of   in    Attachment 

(Civil  Code)   2968 

Writ    of,    When    Not    Necessary 

(Civil  Code)   3971 

INQUISITION  as  to  Insanity.  .7178-7183 

as  to  Insanity  (Civil  Code) 4347 

Proceedings,    Fees   of   Witness   in 

(Civil  Code)   3681 

INSANE  HOSPITALS  (Pol.  C.).838-  882 

INSANE   PERSONS,    Criminal   Pro- 
ceedings as  to 7175-7583 

Habeas  Corpus  for 7009 

Selling  Liquor  to. . . ". 7355 

Actions    by    and    Against     (Civil 

Code)    2477, 2480 

Actions  or  Suits  in  Chancery  (Civil 

Code)    3088 

Appeals  by  (Civil  Code) 2866 

Contracts  of  (Civil  Code) 3347,  3348 

Incompetent    as    Witnesses    (Civil 

Code)    4013 

Sale   of  Land  for  Division    (Civil 

Code)    5253 

Service  on  (Civil  Code) 5313 

Service   Upon   in   Chancery    (Civil 

Code)    3101 

Widow,   Dissent   from   Will    (Civil 

Code)    6171 

INSANITY    7175-7183 

Defense  for  Crime;   How  Pleaded 

and  Tried   7175-7177 

Burden  and  Measure  of  Proof  of  7175 

Must  be  Specially  Pleaded 7176 

Verdict    7177 

Inquisition  and  Proceedings  in  Re- 
gard to  Insane  Prisoners.  .7178-7183 

In  Certain  Cases  of  Felony 7178 

Suspending  Execution,  etc 7179 

Upon  Alleged  Insane  Prisoner . .  7180 
Defendant  Acquitted  on  Account  7181 
Powers  of  County  Courts,  etc..  7182 
Expenses  to  be  Paid  by  the  State  7183 
INSANITY  as  a   defense  for   crime 

(Note)    7084 

INSIGNIA    of    Military    Rank    Pro- 
tected     7412-7417 

INSOLVENCY  of  Banks;   Preferred 

Creditors    (Const.) 250 

of    Corporation,    Ground    for    Dis- 
solution       3512 

INSOLVENT  Corporations,  Assets  of 

(Civil    Code)     3509 
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Sbcthht. 

Estates  (Civil  Code) 2755-2796 

Parties  Dispensed  With.  .Ch.  E.  18, 
(Civil  Code),  p.  1533. 

INSOLVENTS,  Taxes  (Pol.  Code).. 

2188  et  seq. 

INSPECTION  of  Jails,  Cotton  Mills, 

etc 7212-7222 

of  Foods  (Pol.  Code) 1295 

or    Measurement    of    Merchandise 

(Const.)    77 

INSPECTOR  of  Convicts 6479  et  seq. 

of  Convicts,  Assault  Upon 6310 

of    Cotton    Mills,  Factories,  etc... 

6438  et  seq. 

of  Election  (Pol.  Code) 347-  445 

of  Mines  (Pol.  Code) 999-1038 

INSTALLATION   (Pol.   Code) 1461 

INSTITUTE    for    the    Deaf,    Dumb, 

and  Blind  (Pol.  Code) . . .  .1933-1953 

INSTITUTES,  Farmers   (Pol.  Code) 

70-    72 
for  Teachers   (Pol.  Code). .  ..1751-1754' 
INSTRUCTIONS    to    Grand    Juries. 

Special    7286 

to  Jury   (Civil   Code) 5362-5365 

INSULTING   Language 6217 

INSURANCE    7184-7190 

Failing  to  Comply  with  Orders 
of  Sheriff  or  Insurance  Com- 
missioner, etc 7184 

Officer     Neglecting     to     Comply   * 

with  the  Orders  of 7185 

Making  False  Statement,  etc...  7186 
Obstructing    Insurance    Commis- 
sioner, Deputies,  etc 7187 

Rebates   7138 

Who  Are  Agents  of  Foreign  Com- 
panies     7189 

Inquisitorial     Power     in     Grand 

Jury,  etc 7190 

INSURANCE,      Arson      of     Insured 

Building    6297 

Companies   (Civil  Code) 4543-4610 

Company,    Acting    as    Agent    for. 

Penalty    ..., 7715 

False  Affidavits  and   Estimates  as 

to 6929  et  seq. 

Mutual  Aid  Associations  Regulated 

7424. 7425 

INSURED  House  or  Property 

6300,  6929, 6930 

INSURRECTION    and    Invasion 

(Const.) 213,   131,    122 

INSURRECTIONS. . .  7721-7726,    7400, 7401 
Troops  to  Quell 7396-7417 

INTEMPERATE     Persons,     Selling 

Liquor  to   7354 
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Section. 
INTEMPERATES     AND     INEBRI- 
ATES,     PROTECTION     OF 
ESTATE    (Civil  Code). .  .4611-4618 
INTENDANTS    (Pol.   Code). ..  .1192-1194 

(Const.)    i 175 

INTENT  to  Commit  Felony. .  .6309  et  seq. 
to  Defraud,  Presumption  as  to ... .  7146 

Statements  in  Alternative 7149 

INTEREST  and  Usury  (Pol.  C.).626-  630 

(Civil  Code)   ......  .4619-4625 

Bate  of  (Const.) 104 

Bate  of  as  to  Banks  (Const.) 252 

Bates  of  Other  States  (Civil  Code)  3990 
jln  tisieXiOOUTORY    Judgments    and 
Decrees,  Appeals   from   (Civil 

Code)    2838  et  seq. 

INTERNAL  IMPROVEMENT;  State 

Shall  Not  Engage  in  (Const.). 93,94 

INTERPLEADER  (Civil  Code). 6039-6053 
INTERPRETERS   (Civil  Code) 4010 

INTERROGATORIES  to  Witnesses. 

7886-7890 
and  Depositions  Taken  by  Consent 

(Civil  Code)   4047 

INTERSECTION  of  Railroads  (Civil 

Code)    5499 

INTERSTATE  Commerce  Not  Inter- 
fered With  by  Foreign  Corpo- 
ration 8tatute   (Civil  Code).. 

3658, 3661 

Business;  Tax  Value  (Pol.  Code) . .  2373 

INTIMIDATION    6307 

INTOXICATING  LIQUORS,  Dispos- 
ing of  on  Elections  Days 6794 

Form  of  Indictment. sub.   100-102,  7161 
Furnishing  to  Children  (Civ.  Code)  2467 

(Political  Code)  299 

(Const.)     191 

License  to  Sell  (Civil  Code).  .5760-5764 
Not  Drunk  When  Elections  Being 

Held    6799 

Not  Sold  to  Troops 7726 

Offenses  Concerning  7352-7382 

Sale  by  Dispensaries  (Pol.  C.).228-  289 

Sales   in   Dispensaries 6758-6766 

INTOXICATION  in  Public  Places..  6770 
INUENDO  (Civil  Code) 5323 

INVASION   and    Insurrection,   Debt 

Created  to  Repel  (Const.).  131,    213 
INVOLUNTARY   Manslaughter 

(Note) 7084 

Servitude  (Const.)   32 

IRREVOCABLE      GRANTS      (Civil 

Code)    3436 

(Const.)     22 

ISSUE   (Civil  Code) 5199,  3807,  3399 


Section. 

ITINERANT  Ministers  (Civil  Code) . 

3593-3596 
Venders  (Political  Code) 2361 

JACKS,     Lien     for    Service     (Civil 

Code)    4810-4813 

Running  at  Large  (Civ.  C.) . .  .3927-3957 

JAIL    7191-7211 

Legal  Custody  of 7191 

Who  May  be  Confined  in 7192 

On  Two  or  More  Convictions . . .  7193 

Commitments,  etc.,  Filed 7194 

Jail,  Prisoners,  etc.,  Delivered  to 

Successor 7195 

What  Prisoners  Kept  Separate..  7196 
Support  of  Prisoner  Furnished  by 

Himself,  etc. 7197 

Insolvent  Prisoners 7198 

Spirituous  Liquors;  Fire 7199,  7200 

111  Health   7201, 7202 

When  Jail  Unsafe,  Guards  Sum- 
moned to  Prevent  Escapes. . . . 

7203, 7204 
Notice  of  Confinement  of  Pris- 
oner in  Another  County 7205 

Removal  of  Prisoners;  Escape  of 

Such    7206,7207 

List    of    Prisoners    Certified    by 

Sheriff  to  Judge 7208 

United  States  Prisoners 7209,7^10 

Sheriff  to  Report  Prisoners  Com- 
mitted and  Discharged 7211 

JAIL,  Escapes  from 6865  et  seq. 

Failure  to  Deliver  to  Successor...  7476 
Failure  to  Levy  Tax  to  Rebuild. . .  7483 

Imprisonment,  How  Fixed 7627 

Inspected  by  Grand  Jury 7287 

(Political  Code)    128-  145 

JAILERS,  failure  to  Receive  Prison- 
ers     7471 

Offenses  Concerning 7468-7477 

JAILS,  ALMSHOUSES,  COTTON 
MILLS,  OR  FACTORIES,  IN- 
SPECTION OF   7212-7222 

Inspector    7212-7214 

Duties   of   Inspector    7215 

Power    of    Inspector    to    Obtain 

Information,  etc 7216 

Failure  to  Give,  etc 7217 

County  Commissioners,  Duties  of  7218 
Transfer    of    Inmates    of    Jails, 
etc.,  from  One  County  to  An- 
other      7219 

Failure   to   Obey   Orders   of  In- 
spector; Penalty   7220 

Recommendation  and  Report  of 

Inspector,  etc 7221 

Stationery    and    Office    Supplies 
Furnished 7222 
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Section. 
JAILS  AND  JAILERS  (Pol.  Code). 

134-  144 
Municipal  Regulations  (Pol.  0.)..  1287 
Visited   by   Probate   Judge    (Civil 

Code)    sub.  15,  5421 

JEPTERSON  '  COUNTY     Convicts. 

(Note)    6579 

JEOFAILS     and     Amendments     in 

County  Court  6723 

JENNY-UND  TABLE  (Pol.  Code) . .  2361 

JEOPARDY   (Const.)    9 

Pleading  as  to..C.  C.  R.  30  (Civil 
Code)  p.  1525. 

Former,  Plea  of sub.  7,  7574 

or  Former  Conviction  (Note) 7324 

JETSAM  (Civil  Code) 5844-5857 

JIM  GROW  Law   7684 

(Civil  Code)   5487 

JOHNSON  GPA8S  SEED,  SALE  OF 

IN  OATS 7223 

JOINDER  in  Error 6264 

in  Error.  .S.  C.  R.  1-3  (Civil  Code) 
pp.  1506,  1507.   - 

of  Civil  Actions  (Civil  Code)  .5328  et  seq. 

of  Offenses  in  Same  Count 7151 

JOINT  Defendants,  Verdicts  as  to..  7316 

Tenants,  Frauds  as  to 7821 

Trials    7842 

JOURNAL  Must  Contain  Names  of 

Members  Voting  on  Each  Bill 

(Const.)    68 

Must    Show   Bills    Were    Publicly 

Read  and  Signed  (Const.)...  66 
Must    Show   Bills   Were   Referred 

(Const.)    62 

Must  Show  Notice  for  Local  Law 

Was  Given  (Const.) 106 

of  Legislature    (Const.) 55 

Protest  of  Members  Spread  Upon 

(Const.)    55 

Votes  Recorded  Therein  (Const.).  64 
"Yea"  and  "Nay"  Vote  Entered 

on  (Const.)  55 

JOURNALS  and  Acts;   Printing   of 

Provided  for  (Pol.  Code).  1647-1677 

JUDGE    6696-6732 

(Political  Code)  .  .1535-1548,  541  et  seq. 
Additional  for  Tenth  Circuit  (Civil 

Code)    3282-3287 

and  Chancellors,  Special,  How  Se- 
lected  (Civil  Code) 4627 

Advocate  (Political  Code). 930,  934,  979 
Advocate  General  (PoL  Code). 930,    931 

of  City  Court  (PoL  Code) 336 

of  County  Court  (Pol.  Code; .  lo35-1548 
of  County  Court  Decides  Law  and 

Facts    „ 6719 
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Sbctkw. 
of  County  Court,  Powers  and  Du- 
ties of 6696  et  seq. 

of  Probate  (Civil  Code) 5410-5442 

of  Probate  ex  Officio  County  Judge  6696 
of  Probate,  Fees,  schedule  of  (Civil 
Code)    37ft) 

OP  OIBOUIT  COURT,  Absence, 
Failure  to  Hold   Court  (Civil 

Code) 3260  et  seq. 

Authority  and  Duties  of  (Civil 

Code)    3259 

Powers  of  (Civil  Code)... 3259  et  seq. 
Salary  of  (Civil  Code). ...3257  et  seq. 
Special  Appointed    (Civil  Code) 

3267  et  seq. 

JUDGES,  COMPETENCY  OF  (Civil 

Code)    4626-4628 

Incompetent  to  Try  Certain  Cases  4626 
Special     Judge     or     Chancellor, 

How  Selected  or  Appointed..  4627 
Judges  of  the  Supreme  Court  In- 
competent to  Try  Certain  Cases  4628 

Constitutional  Provisions  as  to  All 
Judges, 

Circuit,  Eligibility  and  Qualifica- 
tion of  (Const.)  142 

Circuit,  Impeachment  of  (Const.)..    174 

for  New  Circuit  or  Chancery  Divi- 
sions  (Const.)    159 

Conservators  of  Peace  (Const.)...   157 

Failure  to  Attend  Regular  Terms 
of  Court  (Const.)   161 

Incompetent  to  Try  Case;  Mode  of 
Selecting  Attorney  to  Try  it 
(Const.)    160 

of  City  Court  Cannot  Practice  Law 
(Const.)    162 

of  Courts  of  Record;  Eligibility 
and  Qualification  of  (Const.)..    154 

of  Courts  of  Record;  Impeachment 
of  (Const.)    174 

of  Court  of  Record;  Salary  of 
(Const.)    150 

of  Courts  of  Record  Shall  Not 
Practice  Law  (Const.) 16* 

of  Courts  of  Record;  Terms  of  Of- 
fice (Const.) 155 

of  Courts  of  Record;  Vacancies  in 
Office;  How  Pilled  (Const)...    158 

of  Courts  of  Record;  When  and 
How  Elected  (Const.) 152 

of  Inferior  Courts,  Elected  or  Ap- 
pointed (Const.)    153 

of  Supreme  Court;  Number  of 
(Const.)    151 

of  Supreme  Court;  Time  of  Elec- 
tion  (Const.)    156 
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Section. 

JUDGES,  Impeachment  of 7099 

Interchange  or  Exchange  of  Courts 

(Civil  Code)   3300 

Statement  as  to  Sentence  to  Im- 
prisonment     7654 

Supreme   Court    (Civil  Code). 5948-5967 
When  Fix  Punishment 7623 


JUDGMENT,  Affirmance  of 

Against  Prosecutor,  Form  of,  Jus- 
tice Court  sub.  9,  6745 

and  Decrees  (Civil  Code) 

2819-2822,  4139  et  seq.,  4077  et  seq. 
and  Decree,  Forging  or  Falsifying.  6912 
and  Sentence  in  Criminal  Cases.. 

7316,  7620-7654 

Arrested    7159,  7160 

as  to  Joint  Defendants 7316 

Confessed,  Execution  Stayed 6251 

Confession  of 7631  et  seq. 

Confession  of,  Failure  to  Perform.  6846 

Final,  Failure  to  Appear 6713 

Final,    Justice    Courts,    Form    of 

sub.  7,  6745 

Form  of,  County  Court 6720 

How  Pleaded   7568 

Nisi,     Default     on     Appearance, 

County  Court  6711 

Nisi,  Form  of,  Justice  Court. sub.  5,  6745 
of  Conviction,  Form  of,  in  Justice 

Court   sub.  8,  6745 

on  Forfeiture  of  Bail 6354-6360 

Recording  and  Registration  (Civil 

Code)    4156-4159 

Reversal  of 6266 

Summary  (Civil  Code) 5899-5947 

'  Suspended  Pending  Appeal.  .6249  et  seq. 
and  Executions  (Civil  Code).  .4077-4159 

JUDICIAL  Notice  Not  Alleged  ....  7145 

Officers,  Bribery  of 6410 

Circuits  (Const.)  142-  144 

Circuits  (Civil  Code) 3229-3278 

Department  (Civil  Code) 

3229-3278,  3042-3085,   5948-6005 

Department   (Const.)    139-  172 

Divisions,   Circuits,   and   Chancery 

Divisions  (Civil  Code) ... 3229-3278 
Officers,  Defined  (Pol.  Code) .  1461-1466 
Officers,  Terms  of  (Pol.  Code).  1461-1466 
Power  of  Courts  and  Judges  (Civil 

Code)    4629-4632 

Powers  (Const.)    42 

Powers;    Where    Vested,    Denomi- 
nated, and  Defined  (Const.) . . .     139 
Sales,  Taxes  Reserved  (Pol.  Code) .  2356 

JUDICIARY,  Article  on  Shall  Not 
Abridge  Term  of  Office  of  Any 
Officer  (Const.)    172 

JURIES  and  Jurors 7233-7317 

Arranging   and    Empaneling 7271 

Challenged  for  Cause 7276 


Section. 

Coroner's  Inquest  7162-7164 

Discharging 7310-7314 

Drawing  Unfairly  or  Corruptly... 

7478  et  seq. 
for   Impeachment  Proceedings.... 

7112  et  seq. 
in  Civil  Cases  (Civil  Code).  ..4633-4636 

in  Probating  Will  (Civil  Code) 6198 

Keeping  Together 7310-7314 

List  Destroyed  and  Kept 7252-7256 

Polling    7315-7317 

Stocking 6405,  7468  et  seq. 

JURISDICTION   

6692,  6694,  6695,  6700,  6733 

of  Criminal  Cases 6692-6745 

as  to/Counties  7225 

as  to  Offenses  Committed  in  Other 

States    7226 

Criminal    6692 

Form  of  Plea sub.  3,  7574 

of  Circuit  and  City  Courts 6694, 6695 

of  County  Court 6700 

of  Justices  of  the  Peace 6733 

of  Municipal  Courts  as  to  Lotter- 
ies      7001 

(Political  Code)    2427,2428 

(Civil  Code) 3052,  3255,  3296, 3312 

Chancery  Court  (Const.) 145 

Circuit  Court  (Const.) 143 

Consolidation  of  Circuit  and  Chan- 
cery Court  (Const.) 148 

Justice  of  the  Peace  (Const.) 168 

of  Justice  of  the  Peace;  How  Ex- 
tended or  Changed  (Const.)..     104 
JURISDICTION  OF  PERSONS  AND 

OFFENSES    7224-7232 

All  Persons  Amenable  Except 
for  Offenses  Exclusively  Cog- 
nizable    in     United     States 

Courts    7224 

Generally,  in  County  Where  Com- 
mitted      7225 

Offenses   Commenced   Elsewhere, 

etc 7226,7227 

Partly  in  Different  Counties;  on 
or  Near  County  Boundary. 7228,  7229 

Forcible  Mamage,  etc 7230 

Bringing    Stolen    Property   Into 

This  State 7231 

Carrying   Stolen    Property   Into 

Another  County  7232 

JURISDICTION  of  State  Courts....  7224 

of  Supreme  Court  (Const.) 140 

JURORS,    Accepting   Substitute   for 

(Civil  Code)   5917 

JURORS  AND  JURIES 7233-7317 

Capital  Cases,   Special  and   Petit 

Juries  in  7262-7269 

Trial  of  Capital  Case   7262 
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JUBOBS  AND  JTJBIBS-— Continued. 

Section. 

Special  Jury  in    7263 

Waiver   of   Special  Venire  in . .  7264 
What  Constitute*  Venire,  etc. . .  7265 

Defaulting  Juror    7266 

Mistake    in    Juror's    Name    No 

Cause  to  Quash,  etc 7267 

Substitutes    7268 

Manner  of  Drawing,  etc 7269 

Defaulting     Jurors,      Proceedings 

Against  ' 7307 

Disclosing  Indictment  and  Testi- 
mony Given  Before  Grand 
Jury    7308,  7309 

Drawing  and  Summoning  Jurors  In 

General   7248-7256 

Drawn  for  Ensuing  Year 7248 

Sealed'    Lists     Deposited     with 

Clerk,  etc 7249,  7250 

Box    Deposited    with    Judge    of 

Probate,  etc 7251 

Venire,  etc .7252,  7253 

Sheriff  Failing  to  Summon,  etc..  7254 

Substitutes  Prohibited 7255 

What  Provisions  Directory 7256 

Grand  Jury;  Its  Formation,  Oath, 
Powers,  Duties,  and  Business. 

7282-7306 

Number;  Foreman    7282 

Number  Eeduced,  How  Supplied, 

etc 7283 

Oath    of    Foreman    and    Grand 

Jurors   7284,  7285 

Special  Charges 7286 

Duty  as  to  County  Jail 7287 

Treasury  and  Official  Bonds,  etc.  7288 

Sheriff's  Accounts,  etc 7289 

County   Court    7290 

Fee  Book  of  Probate  Judge 7291 

County  Superintendent   of  Edu- 
cation    » • •  7292 

Free  Access  to  Jail  and  County 

Offices  7293 

Witnesses  and  Evidence,  etc. . . . 

7294-7296 

Legal  Evidence  Only  7297 

Juror  Required  to  Disclose  Testi- 
mony      7298 

Indictment  Discretionary  in  Mis- 
demeanors, etc 7290 

Indictment;       Concurrence      of 

Twelve  Jurors  Necessary 7300 

Indorsement    7301 

Costs  7302 

Juror  Must  Disclose  Offenses...  7303 

Juror  Interested    7304 

Deficiency;   How  Supplied   7305 

*—- * —oe  of  Solicitor 7306 


Section. 
Jury  Commission;  How  Constituted 

and  Paid  7233-7238 

Members    7233 

Special  Oath 7234 

Place  of  Meeting;  Quorum;  Pres- 
ident;  Compensation    7235-7238 

Keeping  Together  and  Discharging 
the  Jury   7310-7314 

Petit  Jury  and  Talesmen;  Arrang- 
ing, Swearing,  and  Challenging 

7271-7281 

Petit  Jurors   7271 

Talesmen   7272 

Oath    7273,  7274 

Peremptory  Challenges   7275 

For  Cause,  etc 7276,  7277 

Additional  Ground    7278 

Court  May  Excuse,  etc 7279,  7280 

Alien  7281 


Polling  of  the  Jury. 


.7315-7317 


Qualifications  Before  Swearing  Ju- 
rors, Duty  of  Court  to  Ascer- 
tain   7270 

Qualifications,  Selection,  and  Ex- 
emption of  Jurors 7239-7247 

Selected  from   County;   Certified 

Copy 7239 

Name,  Residence,  etc 7240 

Persons  Exempt,  etc 7241 

New  Lists,  etc 7242 

When  Illegal,  etc 7243 

Notice  to  Commissioners 7244 

Persons  Exempt,  etc 7245,  7246 

Incompetency,  etc.;   Exceptions.  7247 

Special  Juries,  and  Regular  Juries 

at  Special  Terms 7257-7261 

JUBOBS  and  Juries  (Civil  Code)... 

4633-4636,  4584  et  seq.,  5359-5365 

Special  Charges  7286 

Challenged  for  Cause  7276 

Contempt  for  Failing  to  Appear..  7307 
Conversing  with,  Contempt   (Civil 

Code)    sud.  6,  4630 

Discharging  or  Excusing. .  .7311  et  seq. 

Excusing 7279  et  seq. 

Exempt  from  Duty 7245  et  seq. 

Fees  of   6657 

(Civil  Code)   3726-3729 

Fraudulently    Serving,    Penalty 

(Civil   Code)    5917 

Giving  Refreshments  to,  Contempt 

(Civil  Code)   suh.  7,  4630 

Incompetent   for   More  Than   One 

Week 7247 

Mistake  as  to  Names  of 7267 

Oath  of  Petit  7273 

Qualification    7239 

Qualification,  How  Ascertained...  7270 
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JURORS — Continued.  Section. 

Refusing  to  Answer  Questions,  Con- 
tempt (Civil  Code) sub.  5,  4630 

Sick  Discharging 7311 

Swearing  7273  et  seq. 

Talesmen   7272 

Talesmen,  Manner  of  Drawing. . .  7269 

JURY  Box,  Filling 7240  et  seq. 

Commission,  Duties    7233-7238 

Commissioners,  Offenses  Concerning 

7478-7480 

Law  Directory  7256 

Law  Mandatory  (Note) 7263 

Lists  or  Slips 7252-7256 

Trial  Demanded  in  County  Court. .  6718 
Trial  Demanded  in  Justice  Court..  6739 

JUST  Compensation  (Const.) 23 

JUSTICE  Administered  Without  Sale 

or  Denial  (Const.) 13 

Decides  Law  and  Facts 6738 

JUSTICES  OF  SUPREME  COURT. . 

5948-5967 

(Const.)    154,  157,     158 

Election;  Mode  of  (Const.) 156 

Impeachment  of  (Const.) 173 

When  Elected  (Pol.  C.) 335 

JUSTICES  OF  THE  PEACE   (Civil 

Code)    4637-4730 

Failing   to   Attend,   Another   May 

Act    7596 

Fees  of  6650  et  seq. 

Limitations  of  Actions  as  to 7348 

May  Associate  Other 7593 

JUSTICES  OF  THE  PEACE,   MIS- 
CELLANEOUS PROVISIONS 

6733-6744,  7584-7615 
Courts,    Abatements    of    Suits    in 

(Civil  Code)   4655 

(Political  Code)    1469-1471 

Appeal  from  (Const.)    168 

Criminal  Process  of  (Const.) 8 

Impeachment  of  (Const.) 174 

Jurisdiction,  How  Changed  (Const.)  104 
Court,  Transcript  of,  as  Evidence 

(Civil  Code)   3997 

Act  as  Notary  (Civil  Code) 5172 

Courts,    Forms    of    Pleading    and 

Practice  (Civil  Code) 4730 

Failure  to  Pay  Over  Money  (Civil 

Code)    4702 

Fees  and  Costs,  Schedule  of  (Civil 

Code)    3724 

Forcible  Entry  and  Unlawful  De- 
tainer (Civil  Code) 4260-4286 

in  Adjoining  Precinct  (Civ.  C.) . . .  4650 
Must    Report    to    Grand    Jury    or 

Solicitor 7615 

Offenses  Concerning  7487-7489 

JUSTIFIABLE  Homicide  (Note)...  7084 


Section. 
JUSTIFICATION    Under    Process 

(Civil   Code)    5871 

JUVENILE   Bill  and   Repeal   of... 

6450  et  seq. 
Delinquents 6450-6465 

KEEPER  of  Capitol  (Pol.  C.) . . .  .558-  560 
KEEPING   Estates   Together    (Civil 

Code)    2743-2754 

False  Books  by  Officers 6927 

Gaming  Table    6986 

Gaming  Table,  Form  of  Indictment 

sub.  67,  7161 

the  Peace  7520-7540 

the  Peace,  Proceedings  for,  Forms 

in  Justice  Court*.. sub.  14-17,  6745 

KEGS  7318-7321 

KEROSENE  OIL;   Regulations   (Po- 
litical Code)   1572-1580 

KEYS,  False,  and  Pick  Locks 7850 

KIDNAPPING 6213 

Form  of  Indictment sub.  68,  7161 

KU  KLUZ  Prohibited   7388,  7389 

KINDRED  (Civil  Code) 3757 

KIN,  Next  of,  Determined  (Civ.  C.) . 

3754-3766 
KNIGHTS    of   Honor  Exempt   from 

Insurance  Laws  (Civil  Code) . .  3571 
of  Pythias  (Civil  Code) 4562,  3571 

LABELING  Poisons 7577 

LABELS  of  Goods,  Wares,  etc.  .7318-7323 

LABELS,    STAMPS,    MARKS,    OR 
BRANDS  OF  GOODS,  WARES 

OR  MERCHANDISE 7318-7323 

For  Bottles,  Kegs,  etc.,  May  be 

Registered    7318 

Removing,  etc.,  Marks,  etc.,  Reg- 
istered   7319 

Possession,     etc.,    Presumptive 

Evidence  of  Guilt 7320 

When  Search  Warrant  Issued..  7321 

Labor  Union  Labels 7322 

Copy  to  be  Filed • 7323 

LABORATORY  for  Cement   (Politi- 
cal Code)  1893 

LABORERS   6850,  6851,  6856 

(Civil '  Code)    3910-3912,  4794-4805 

Enticing  Away   6850 

Exemption  of  Wages  (Civ.  C.) 4165 

Lien    (Civil  Code)    4794-4805 

Lien    (Const.)    204-210 

LADING,  Bills  of  (Civ.  C.)...5546  et  seq. 
LAGER  BEER  (Political  Code) ....  2361 
LAKES,  Fish,  Offenses  Concerning.  6904 
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Section. 
LAMPS  for  Mining,  Use   of  Regu- 
lated     7418 

Used  in  Mines  (Pol.  C.) 1022 

LAND  Agent  (Political  Code)... 892-  897 
Corners,  Removing  or  Destroying.  6393 
Office  (U.  S.),  Certificates  from,  as 

Evidence  (Civil  Code).. 3980  et  seq. 

LANDLORD  Made  Party  in  Eject- 
ment (Civil  Code) 3840,  3844 

LANDLORD  AND  TENANT   (Civil 

Code)    4731-4753 

Arson  as  to  Premises 6297 

Contracts,  Offenses  Concerning 

6845-6857 

LANDS,  Actions  as  to  (Civ.  C). 2453-2460 

of  State,  Renting  Out 6567 

Trespass  After  Warning 7827  et  seq. 

LANGUAGE,  Abusive  or  Insulting.  6217 

LARCENY  AND  LIKE  OFFENSES 

7324-7337 

Grand   7324 

Petit    7325 

Description  of  Animal  Stolen...  7326 
Judgment  for  Value  on  Convic- 
tion    7327 

Bringing   Stolen    Property    Into 

This  State 7328 

Buying,  etc.,  Stolen  Property...  7329 
Using  Animals,  etc.,  of  Another 

Without  Authority 7330 

Floating  Off  Logs,  etc 7331 

Selling  Logs  Taken  Up  Unlaw* 

fully,  etc 7332,  7333 

Taking    Fish    from    Artificial 

Pond,  etc 7334 

Oysters,  etc 7335 

Military  Property  Belonging  to 

State  .* 7336 

Driving  Animal  to  be  Impounded, 

etc 7337 

LARCENY,  Form  of  Indictment... 

sub.  64,  7161 

LAW  and  Equity  Courts  (Civil  Code) 

3296-3300 

and  Fact  Decided  by  Justice 6738 

and  Fact  Determined  by  Jury  in 

Libel  Suits  (Const.)    12 

Common,  of  England  (Pol.  C.),...       12 

Contrary  to,  Defined  (Note) 7353 

Department   at  University,  Books 

for  (Political  Code) 1883,  1884 

LAW  OF  THE  ROAD,  Keep  to  Right 

(Civil  Code)   4840 

Penalty  as  to  7745 

LAW  Partner  of  Solicitor  Shall  Not 

Defend   7794 


Sacno*. 
Practice  of,  Criminal  Provisions  ai 

to  6312-6321 

Practice  of  Regulated  (Civil  Code) 

2972-3009 

LAWFUL  CHARGES  in  Redemption 

(Civil  Code)   5749 

Fences  (Civil  Code) 4240  et  seq. 

LAWMAKING  POWER  is  the  Legis- 
lature  (Const.)    44 

LAWS,  Change  or  Repeal  of,  Effect 

on   Prosecution    7806 

(Civil  Code)   2660  et  seq. 

Penal,  When  Take  Effect 7805 

(Political  Code)    586 

Applicable  to  Commissioners  (Civil 

Code)    3321 

of  County  Codified  (Pol.  C.) 156 

Constitutional  Provisions. 
Codifying,  Digesting,  and  Revising 

Required  (Const.)   85 

Pow  Passed  (Const.)  61 

Inconsistent,  Not  Allowed  (Const.)     89 
Not  Inconsistent  with  Constitution, 

Not  Repealed,  schedule  1. 

Not  Suspended  (Const.)   108 

Promulgation  of  (Const.)   85 

Suspension  of  (Const.)    21 

LAWYERS'  Code  of  Ethics,  pp.  979- 

991. 
Liability    for    Money    Collected 

(Civil  Code)   5946 

License  and  Examination  of  (Civil 

Code)    2972-3011 

Lien  for  Fees  (Civil  Code)... 3010,  3011 
Practice  of  Regulated  (Civ.  C.).. 

2972-3009 
Stirring  up  Litigation  6312 

LEADING  Counsel... G.  R.  1  (Civil 
Code),  p.  1503. 
Questions  (Civil  Code)  4018 

LEASE  (Civil  Code) 3418,  4756 

(Political  Code)  1781  et  seq. 

LEASEHOLD     Estate     Limited    to 

Twenty  Years  (Civil  Code)...  3418 
LEASES  of  Land  (Civil  Code) .  .4731-4753 

LEGACIES  (Civil  Code)    

2710-2723,  6159-6162 
Payment  of  (Civil  Code) 2736-2742 

LEGAL  Holidays  (Civil  Code) 5144 

Cause    or    Good    Excuse    Defined 

(Note)    782T 

Punishment  Defined  7620 

LEGERDEMAIN   (Political  Code)..  2361 

LEGISLATIVE     DEPARTMENT 

(Const.)    44-102 

Powers   (Const.)    42-   44 
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Section. 
LEGISLATORS,  Bribery  of.. 6409  et  seq. 

Lobbying  with  Prohibited   7386 

Compensation  of  (Political  Code).     914 
Number  of  (Political  Code)... 900,    901 

Constitutional  Provisions, 
and  Senators  Apportioned  Among 

the  Several  Counties  (Const.). 

199-  203 
and  Senators,  Number  of  (Const.) . 

197,     198 
Bribery  of,  Defined  and  Punished 

(Const.)    : 79 

Eligibility  of  (Const.)  60 

Number  of  (Const.)   50 

Pay  of  (Const) 49 

Privileged  from  Arrest  (Const.) ...       56 
Qualification,  Election,  anch  Terms 

of  Office  (Const.) 46,      47 

Shall  Disclose  Personal  Interest  in 

Bill   (Const.)    82 

Shall  Not  Hold  Offices  Created  by 

Them  (Const.)   59 

Vacancy    in    Office;    How    Pilled 

(Const.)    46 

LEGISLATURE   (Pol.  Code) . . .  .900-  928 

See  Constitution  1901,  $  §  44-111. 
(See,  also,  Index  to  Constitu- 
tion, pp.  249-268.) 
Constitutional  Provisions. 

Special  Sessions;  Calling  and  Du- 
ration of  (Const.)  76 

Special  Session;  for  What  Purpose 

Called  (Const.) 122 

To   Pass  Laws   Suppressing   Duel- 
ing (Const.)    *. . .       86 

Vote  as  to  Amendment  of  Constitu- 
tion  (Const.)    287 

When  and  How  Adjourns  (Const.)       58 

LEGITIMATING  Children  (Civ.  C.) 

5199-5201 

LENDING     Money    and     Discounts 

Regulated  (Civil  Code) . .  .3301-3305 

LETTERS*  Abusive  or  Threatening.  6218 
of  Administration  (Civ.  C). .  .2519-2531 
of  Administration,  Proof  of  (Civil 

Code)    3996 

Testamentary  (Civil  Code)    ..2507-2518 
Threatening    : 6218 

LEVYING  on  County  Property 6691 

on  Exempt  Property  (Civ.  C.) 4193 

Process  on  County  Property 6691 

LBVT  of  Attachment  (Civ.  C). 2940-2954 
of  Attachment  by  Constable  (Civil 

Code) 2947 

of  Attachment  on  Land  from  Jus- 
tice Court  (Civil  Code) 4690 

of  Execution  Generally  (Civ.  C.) . . 

4097-4134 

67-AO-VOL.  Ill 


Section. 
of    Judgment    in    Justice    Courts 

(Civil  Code)   4686 

on  Land  from  Justice  Courts  (Civil 

Code)    4681 

LEWD  PICTURES  Prohibited 7427 

ministrators  (Civ.  C.) 2797-2801 

LIABILITY  of  Executors   and   Ad- 
of    Municipality    for    Negligence 

(Political  Code)  1273 

LIBEL  AND  DEFAMATION. .  .7338-7341 

LIBEL  and  Slander  (Civ.  C).  ..3745-3753 

Civil  Actions  for  (Civ.  C.) 3745-3753 

Form  of  Complaint   (Civil  Code). 

sub.  17,  5382 

Form  of  Indictment sub.  40,  7161 

Trial  of;  Evidence,  Effect  of;  Jury 
May  Determine  Law  and  Evi- 
dence of  (Const.)   12 

LIB±i±fcl%     an     Inalienable     Right 

(Const.)    1 

of  Press  (Const.) 4 

of  Speech  Shall  Not  be  Curtailed 

or  Restrained  (Const.)    4 

LIBRARIAN  of  Supreme  Court  (Civ. 

Code) % 5971-5982 

LIBRARIES,  Municipal  (Pol.  C.) . . .  1358 
LIBRARY  Fund  and  Tax  (Civ.  C.) 

5979,  5980 

fJOENSE,     Carrying    on    Business 

Without,  Penalty 7712  et  seq. 

Federa,l  List  Required 7383-7385 

of  Foreign  Corporations,  Cancella- 
tion of  *. 6629 

for  Hunting  (PoL  Code) 679  et  seq. 

Graduates  of  Law  Department. . . 
S.  C.  R.  21  (Civ.  C),  p.  1511. 

Hunting  Without    6967 

Marriage,  Penalty  for  Issuing  (Civ. 

Code)   4888  et  seq. 

of  Foreign  Corporations  (Political 

Code)    2401-2412 

or  Permits  to  Foreign  Corpora- 
tions Reissued  (Civil  Code) . . .  3657 

or  Permit  to  Foreign  Corporation 

to  Do  Business  (Civ.  C.).3648  et  seq. 

Tax  (Pol.  Code)   2361,  2362 

Tax;  Municipalities  (Pol.  Code) . . 

1338-1347 

to  Sell  Liquors  (Civil  Code) .  .5760-5764 
LICENSES  and  Practice  of  Law  Reg- 
ulated (Civil  Code)    2972-3000, 

Carrying  on  Business  (Pol.  C.) . . .  2361 

LIEN  of  Official  Bonds  (Pol.  C.) . . . .   1491 

of  Taxes  (PoL  Code) 2074-2093 

of  Attorneys  for  Fees  (Civil  Code) 

3010,  3011 
of  Landlord  (Civil  Code) 4734-4752 
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Section. 
LIENS    AND    EXECUTIONS, 

FRAUDS  AS  TO 7342,  7343 

LIENS  (Civil  Code)    4754-4829 


LIEUTENANT    GOVERNOR,    Term 

of  Office  (Pol.  Code) 1461 

When  Elected  (Pol.  Code) 331 

Constitutional  Provisions. 

Compensation  of  (Const.) 118 

Ex  Officio  President  of  the  Senate; 
Powers  and  Duties  of  (Const.) 

117,      51 
Powers  and  Duties  of;  When  and 
How  He  May  Become  Governor 

(Const.)   127-  129 

When  and  How  Elected  (Const.). 

114-  116 

LIFE  Imprisonment,  Effect  of 7637 

LIGHTHOUSE  (Pol.  Code) ...  .2427,  242S 

LIGHTNING  Rod  Company  (Politi- 
cal Code)  2361 

LIGHTS    and    Water    Provided    for 

Trains  (Civil  Code) 5491 

of  Railroads,  Injuring,  Penalty. . .  7680 
LIMB,     Not     Twice     in     Jeopardy 

(Const.)    9 

LIMITATION  OF  ACTIONS   (Civil 

Code)    4830-4863 

(Const.)    104 

Form  of  Plea  (Civ.  C.) sub.  32,  5383 

LIMITATION  OF  APPEAL 6247 

LIMITATIONS  OF  PROSECUTIONS 

7344-7351 

Offenses  No  Limitation 7344 

Six  Years 7345 

Three  Years 7346 

Twelve  Months   7347 

Sixty  Days   7348 

Thirty  Days  7349 

Commencement  qf  Prosecution . .  7350 
Statute    Suspended    in    Certain 

Cases 7351 

LIMITATIONS,      Prosecution      Sus- 
pended       7351 

LIMITED  Partnership   (Civil  Code) 

5265-5289 
LIMIT    of    Municipal    Indebtedness 

(Political  Code)    1430 

LIMITS  of  City  or  Town  Extended 

(Political  Code)    1075-1125 

of  Municipalities  (Pol.  C.) 1075-1125 

LINEAL  DESCENDANTS  Take  An- 
cestors' Share   (Civil  Code)..  3755 
LINERS  Between   Counties   or  Pre- 
cincts (Political  Code) 297 

LIQUIDATED     DEMANDS      (Civil 

Code)    5858-5865 


SrcnoK. 
LIQUOR    DEALERS,    Opening    and 

Closing 7378-7382 

LIQUORS   7352-7385 

Federal  Licenses  to  Sell  Liquors,  % 
List  of  Procured  and  Published 

7383-7385 

Sheriff  Shall  Procure  7383 

Compensation  of  7384 

Penalty 7385 

Liquors,  Selling,  Giving,  Eta,  Ille- 
gally    7352-7370 

Selling  Without  License 7355 

Forms  of  Indictment,  etc 73$ 

Liquor  to  Minor,  etc : . . .  7354 

To  Person  of  Unsound  Mind 7355 

Disposition    of    Near    Place    of 

Worship,  etc 7356 

Evasion  of  Laws  7357,  7358 

Same;  Duty  of  Justice,  etc 7359 

Forfeiture  of  Lease,  etc 7360 

United  States  License  Competent 

Evidence,  etc 7361 

Taking  Orders  for,  etc.,  in  Pro- 
hibition District   7362 

Aiding  Unlawful  Sale,  etc #7363 

Witnesses  Before  Grand  Jury  in 

Such  Cases   7364 

Prescriptions    of    Physicians   on 

Sunday,  etc 7365-7368 

Hopjack,  etc.,  Sale  of  Prohibited  7369 
Employing  Minor  or  Woman  to 
Sell  Liquor  7370 

Saloons,   Liquor  Dealers9   Houses, 
Opening  and  Closing  of ..7378-7382 
Hours  of  Opening  and  Closing..  7378 

Penalty  for  Violating 7379 

Conviction;  License  Cancelled..  7380 
Form  and  Sufficiency  of  Indict- 
ment    7381 

Inhabitants  Determined  by  Last 
Census    7382 

Shipment,  Transportation,  Delivery, 
or  Soliciting  Orders  for  Intox- 
icating Liquors,  Drinks,  Bev- 
erages, etc 7371-7377 

Accepting  for  Shipment,  etc 7371 

Delivering,  etc 7372 

Soliciting  Orders  for,  etc 7373 

Exceptions    7374 

Prohibition  District  Defined 7375 

Punishment  for  Violating 7376 

Rule  for  Construction 7377 

LIQUORS,  Adulterating  7080 

(Civil  Code)   . , 5760-5764 

Anti-Shipping  Law :  7371-7377 

Disposing  of  on  Election  Days 6794 

Illegal  Sales,  Form  of  Indictment 

sub.  100-102,  7161 
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LIQUORS— Continued.  Section. 

License  to  Sell  (Civ.  C).  • :  •  .5760-5764 

Not  Sold  During  Riot !7723  et  seq. 

Not  Sold  to  Troops 7726 

Sales  in  Dispensaries 6758-^6766 

Sales  on  Sunday  Prohibited 7815 

(Political  Code)   492-511,  2361 

Actions  for  Furnishing  to  Children 

(Civil  Code)   2467 

(Political  Code)  228-  289 

Constitutional  Provisions, 
Intoxicating,  at  Elections  (Const.)     191 

Laws;  How  Enacted   (Const.) 104 

Not  Sold  on  Election  Day  (Pol.  C.)     299 
See  "Intoxicating  Liquors." 
LITERARY  and  Social  Societies  In- 
corporated (Civil  Code)    3621 

LITERATURE,  Obscene 7427-7429 

LIVERY  of  Seizin  (Civil  Code) 3364 

Stable  Keeper's  Lien  (Civil  Code) 

4806,  4807 

LIVE  STOCK,  Offenses  Concerning. . 

6230-6242 

Sanitary  Board 7083 

Offenses  Concerning  6230-6242 

Registration    6242 

Running  at  Large  Under  Common 

Fence    7835 

Quarantine  of 7083 

and  Fences  (Civil  Code) 4240-4259 

Injury  to,  by  Railroads  (Civ.  C.) 

5508-5513 

Insurance  (Civil  Code) 4606-4610 

Running  at  Large  (Civ.  C.) . . .  3927-3957 

Sanitary  Board  (Pol.  C.) 757-  770 

Taken  up  in  Stock  Law  District 

(Civil  Code)   5890 

LLOYDS  Insurance  Companies  (Civil 

Code)    4568 

LOAN  COMPANIES  Doing  Business 

Without  License   6412 

Incorporation  of  (Civ.  C.)..3597  et  seq. 

LOANS  (Civ.  C.) . . .  .3301-3305,  3389-3391 

and  Conveyances  (Civ.  C.) . . .  .3354-3444 

LOBBYING 7386,  7387 

State  and  County  Officers  Prohib- 
ited  (Const.)    101 

LOCAL     Improvements,     Municipal 

(Political  Code) 1359-1420 

Improvements  of  Streets  and  Side- 
walks (Political  Code)...  1359-1420 

Jurisdiction  of  Offenses  7224-7232 

LOCAL  LAWS  as  to  Roads  Not  Re- 
pealed (Civil  Code) 5839,  5843 

Constitutional  Provisions. 

Notice  Required  (Const.)   107 

Cannot   Fix   License   or   Privilege 

Tax  (Const.)    229 

Defined  (Const.)    110 


OLUME  III,  1059 

and  the  Constitution  of  Alabama,  1901. 

Section. 

Notice  Necessary  (Const.)   106 

Prohibited   (Const.)    •    104 

Shall  Not  be  Created  by  Repeal  of 

Part  of  General  Law  (Const.)     105 
Void  Unless  Journal  Shows  Notice 

was  Given  (Const.)   106 

What  Cannot  be  Provided  for  by 

(Const.)    104 

LOCAL    OPTION    Dispensary    Law 

(Political  Code)    228-  243 

Prohibition  Law  (Pol.  C.) 492-  511 

LOCKOUTS    6856 

LOCKS  and  Bolts  on  Doors  Required 

in  Hotels 7097 

LOCOMOTIVE    ENGINEER     (Civil 

Code)    . . .  .* 5473  et  seq. 

LODGES,    Fraternal,    Exempt    from 

Insurance  Laws  (Civ.  C.) 4605 

LODGING,  Obtaining  by  Fraud 6934 

LOGS   7865-7869,  7331,  7332 

Cutting  Loose  or  Floating  Off 

7331  et  seq. 

LOITERING,  Vagrancy   7843 

LORD  CAMPBELL'S  ACT  (Civ.  C.)  2486 

LOST  Indictment 7157  et  seq. 

Notes,  Bills,  etc.  (Civ.  C.) 2491,  2492 

Pleadings,  Substitution  (Civ.  C.) . .  5349 
Records  or  Papers  (Civ.  C.) . .  .5739-5745 
Records  or  Papers  Substituted.  .G. 

R.  6  (Civil  Code),  p.  1504. 
Records,  Substitution  (Civil  Code) 

5739  et  seq. 

LOTS  (Civil  Code) 4163,  6028-6034 

LOTTERIES,  Forbidden   (Const.)...       65 

LOTTERY 6994-7001 

(Political  Code)  .\ 2361 

Form  of  Indictment sub.  70,  7161 

Tickets  6997 

Witnesses  in  Lottery  Cases 6995 

LUMBER,  Stumpage  Lien  (Civ.  C.) 

4814-4817 

LUNATICS  (Civil  Code)   4345-4361 

(Const.)    182 

Actions  by  and  Against  (Civ.  C.) 

2477,  2480 
Criminal  Proceedings  as  to.  ..7175-7183 
LYNCHING  AND  WHITEOAPPING 

7388,  7389 
MACHINERY,   Defective    (Civ.   C.) 

3910  and  note 

MAD  DOG   '6235 

MAGAZINE  (Pol.  C.)....2413,  2427,  1453 

MAGISTRATE   (Political  Code) 4 

MAGISTRATES,  Duties  as  to  Arrests 

6280  et  seq. 
Who  Are   7519 
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Section. 
MAIL,  Sending  Abusive  Letters 6218 

MAILING  SUMMONS  in   Chancery 

(Civil  Code)   3100 

MAINTENANCE,  Offense  of  ......  6312 

MAJORITY  (Political  Code) 4 

of  Each  House  a  Quorum  (Const.) .       52 

MAKhk  of  Instruments  May  Prove 

Execution  (Civil  Code)   4006 

MALE  (Political  Code) 1 

MALICE  Defined  (Note)   7084 

MALICIOUS     Injury     to     Animals, 

Form  of  Indictment. .  .sub.  71,  7161 
Prosecution,    Form    of    Complaint 

(Civil  Code)  sub.  20,  5382 

MALT  Liquors * 7352-7385 

(Political  Code)    2361 

Tonic 7369 

MALTREATMENT     OF    CONVICT 

or  Prisoner 6608,  6609,  6619 

MANAGERS  of  Elections,  Failing  to 

Attend    6814 

MANDAMUS,   Appeals   from    (Civil 

Code)    2843 

Power  of  Supreme  Court  to  Issue 

(Const.)    140 

Pleading  and  Practice  as  to  (Civil 

Code)    4864-4872 

MANDAMUS,  PROHIBITION,  ETC. 

(Civil  Code)   4864-4872 

MAN'S  House  His  Castle  (Note) . . .  7084 
(Const.)  (Note)  ..        5 

MANSLAUGHTER 7090-7093 

Defined   (Note)    7084 

Form  of  Indictment sub.  72,  7161 

MANUFACTURING  Corporations, 

Powers  of  (Civ.  C.) . .  .sub.  15,  3481 

MAPS,  Plats,  or  Diagrams  (Note) . .  7084 

and  Plats  of  County  (Pol.  C.) 157 

Plats,  or  Surveys  of  Towns  (Civil 

Code)   6028-6034 

MARES  and  Foals,  Trading 6240 

MARINE  Insurance  Companies  (Civ. 

Code)   3481,  4589-4593 

MARINES  (Political  Code) 295,  1469 

(Civil  Code)   6178 

MARK  (Political  Code)   1 

(Civil   Code)    3355 

MARKERS   6778,  6779 

MARKET  House;  Butchers;  Offenses  6419 
Value,  How  Proven  (Civ.  C.) 3960 

MARKETS,  Municipal  (Pol.  C.)  . . . .   1279 

Open  on  Sunday  7819 

Records  of  Animals  Kept  by.  .6419,  6420 


SCCTIUJ. 

MARKS  AND  BRANDS 6240,  6675 

(Civil  Code)   4873-4876 

MARKS  of  Animals  6241 

or  Brands  on  Cotton 6675 

MARRIAGE   

7127,  7128,  6210,  6211,  7421,  7422 

(Civil  Code)   4877-4891 

by    Compulsion,    Form    of    Indict- 
ment    sub.  34,  7161 

Forcible,  Penalty   6210 

Multiplicity  of  Prohibited 6389,  6390 

(Miscegenation)  Regulated  ..7421,7422 

Revokes  Will  (Civil  Code) 6159 

Right   to  Remarry  After  Divorce 

(Civil  Code)   3811 

Settlements,  Recording  (Civ.  C.)..  3388 

When  Incestuous  (Civil  Code^ 4877 

When  Removes  Disability  of  Non- 
age (Civil  Code)  4499 

MARRIAGE;    PENAL    STATUTES 

CONCERNING 7390-7393 

Failure  of  Judge  of  Probate  to 
Make  Record  7390 

Parties  Under  Age,  etc 7391 

Certificate  of  Marriage  to  be 
Returned,  etc 7392 

Solicitors  to  be  Notified  of  Of- 
fenses  7393 

MARRIAGES,    Births,    and    Deaths 

(Civil  Code) 3978 

MARRIED   Woman,   Carnal    Knowl- 
edge of  by  False  Pretenses...  7701 
Women  (Civil  Code) 4486-4504 

MARSHAL  Making  Arrests,  Duties       , 

as  to  6267-6294 

of  Supreme  Court  (Civ.  C.) ..  .5971-5982 

MASONS  (Civil  Code)  4562.  3571 

Exempt  from  Insurance  Laws  (Civ. 
Code)  3571,  4562 

MASTER  and  Apprentice   (Civ.  C.) 

2896-2907 

MASTER  AND  SERVANT  . . .  .6845-6857 

(Civil  Code)   3910-3913 

Ratable    Recovery    on    Contracts 

(Civil  Code)   2493 

Forms  of  Indictment  as  to. sub.  51,  7161 

MATERIALMEN'S   Lien    (Civ.   C.) 

4754-4784 

MATRIMONY  Regulated  . . .  .7390  et  seq. 

MAXIMUM  Freight  Rates  (Civ.  C.) 

5565  et  seq. 

Rates,  Contest  of  (Civ.  C.) 5579-5592 

MAYFIELD'S  DIGEST,  for  Circuit 

Court  (Civil  Code)   3266 

MAYHEM  7394 

Form  of  Indictment sub.  74.  7161 
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Section. 

MAYOR  Closes  Places  in  Tike  of 

Riot  (Political  Code)    1454 

Ex  Officio  Recorder  (Pol.  Code) . . .  1228 
of  Municipalities  (Pol.  Code) .  117&-1191 
or  Recorders'  Courts  (Pol.  Code). 

1213-1229 
Salary  of  (Political  Code)   . .' 1456 

•   When  Elected  (Political  Code) 1068 

Courts  (Political  Code)  1213-1229 

Impeachment  of  (Const.)   175 

MEAL,  Corn,  Regulation  of. .  .6620  et  seq. 
Cotton  Seed,  Unlawful  Sales  of . ; . .  6887 

Cotton  Seed  (Pol.  C.) 49,      50 

Sale  of  Regulated  (Pol.  Code) 2439 

MBAK8  Grass  in  Oats  7223 

Unknown,  How  Alleged 7144 

MEASURES    7507,  7876 

(Political  Code)    2429-2439 

of  Merchandise  (Const.)  77 

MEAT,  Traffic  in  Regulated. . .  .7074-7082 

MECHANIC'S  LIEN  (Civ.  C). 4754-4783 

(Const)    207 

MEDICAL  Association  (Pol.  Code). 

698  et  seq. 

Board  (Political  Code) 698  et  seq. 

College,  Mobile  (Political  Code) . .  1880 

MEDICINE  and  Surgery  7564 

Sale  of  Regulated 7549-7963 

(Political  Code)    ...» 1618-1625 

Examinations  to  Practice   (Politi- 
cal Code) 1626-1646 

MEETING  of  Legislature  (Const.) . .       48 
of  Stockholders,  How  Called  (Civil 

Code) 3478 

MEETINGS,  Disturbing 6767-6769 

MEMBERS  OF  LEGISLATURE,  At- 
tendance Compelled  and  Pun- 
ished (Const.)   52,  53 

Bribery  of  (Const.)   79 

Number  of  (Const.)   50 

Shall    Disclose    Personal    Interest 

in  Bills  (Const.) 82 

Pay  of  (Const.)    49 

MEMORANDUM  by  Deceased  Per- 
sons as  Evidence  (Civ.  C.) 3976 

of  Auctioneer's  Sale  (Civ.  C.) 4290 

of  Evidence  in  Chancery. . .  .Ch.  R. 

76  (Civil  Code),  p.  1552. 
of  Execution  Sales  (Civil  Code)...  4126 

MEN,    All    Free    and    Independent 

(Const.)   1 

MENAGERIB  (Political  Code) 2361 

MENNONISTS   (Civil  Code) 4833 

MERCHANTILE  Agency  (Pol.  C.) . .  2361 

MERCHANDISE,  Inspection  of 

(Const.)    .*      77 


Section. 
MERGED    Municipalities    (Political 

Code)    1156-1163 

MERGER;  Corporations  (Civil  Code) 

3502-3508 
MERGING  and  Consolidating  Private 

Corporations   (Civ.  C).  ..3502-3508 
Municipalities  (Political  Code) .... 

1126-1132,  1156-1163 
MERRY-GO-ROUNDS  (Pol.  C.) 2361 

MESNE  Process,  Failure  to  Execute 

(Civil  Code)   5910 

Profits   Recoverable   in   Ejectment 

(Civil  Code)   3893 

MESSAGE  of  Governor  to  the  Legis- 
lature (Const.)  123 

METES  and  Bounds,  Dower  Assigned 

(Civil  Code)   3825 

MIDWIFE  7050,  7051 

MILEAGE  of  Witnesses  (Civil  Code) 

3673  et  seq. 

of  Legislators  (Const.) .*      49 

Books,  Interchangeable  (Civ.  C.) . . 

5593-5597 

Books  and  Tickets  (Civ.  C.) 5530 

of  Legislators  (Pol.  C.) 914  et  seq. 

MII1EPO8T,  Guideboards,  etc 7395 

MILITARY  (Pol.  Code)   929-  998 

Insignia  Protected   7412-7417 

Offenses  Concerning  7396-7417 

Ordered  at  Execution  of  Criminal 

7650  et  seq. 

Property  Protected 7412-7417 

to  Quell  Riots,  Mobs,  etc 7396-7417 

Shall  be  in  Subordination  to  Civil 

Law  (Const.)   27 

System    at    University    May    be 

Abolished  (Const.)   265 

MILITIA;     MILITARY;     STATE 

TROOPS   7396-7417 

Employment  of  Military  Forces  to 
Preserve  the  Peace  and  En- 
force the  Laws 7396-7411 

When  Qovernor  May  Call  Out. . .  7396 
Prohibited,    Except    as    Herein- 
after Provided  7397 

Civil  Officers  May  Call  on  Gov- 
ernor for ". 7398 

When  May  Call  Out  Before  Ap- 
plying to  Governor,  etc 7399 

Dispersing  Riot,  etc. 7400 

Failure  to  Disperse   7401 

Duty  of  Officer  on   7402 

Throwing  Missiles,  etc 7403 

When  Troops  to  Quell  Riot 7404 

Persons  Must  Disperse,  When . . .  7405 

Power  to  Clear  Streets,  etc 7406 

Troops  Guarding  Jail,  etc 7407 
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MILITIA— Continued.  Section. 

Beport  to  Governor   7408 

Authority  of  Governor  7409 

Change  of  Venue  When  Person 
Aiding  to  Suppress  Blot  In- 
dicted     7410 

Military  Officer  May  Bequire 
Written  Instructions,  etc 7411 

Miscellaneous  Offenses  Concerning 

7412-7417 

Medical  Supplies 7412 

Unlawful  Possession  of  Military 

Property 7413 

Failure  to  Appear  at  Court  Mar- 
tial and  Testify    7414 

Beport  as  to  Public  Arms 7415 

Wearing  Military  Insignia,  etc., 

Without  Commission   7416 

Unauthorized  Organization    7417 

MILITIA  (Const.)    271-  278. 

MILLDAMS,   Acquired  by   Condem- 
nation (Civil  Code) 3888-3909 

MILLS  AND  MTTJiBRfl -7823 

(Civil  Code)  4892,  4893 

MINES  AND  BONING 7418-7420 

Violation  of  Law  Pertaining  to.  7418 

Ore  or  Coal  Correctly  Weighed . .  7419 

Bef  using  Inspection  of  Mine,  etc.  7420 

MINES  AND  MINING  (Pol  C).  999-1038 

MINING,  Criminal  Laws  Belating  to 

7418-7420 

Lamps,  Use  of  Regulated  7418 

Manufacturing,     and     Quarrying 
Corporations,  Powers  of  (Civ. 

Code)   sub.  15,  3481 

MINISTERS,  Itinerant  (Civil  Code) 

3593-3596,  4881 
MINOR  and  Widow,  Exemptions  in 

Favor  of  (Civil  Code) . . .  .4196-4204 
Children,  Exemption  from  Mother's 

Estate  (Civil  Code)   4204 

MINOBITY,  Disability  Bemoved  by 

Marriage  (Civil  Code) ".  4499 

MINORS 6446,  6896,  7354,  7370 

Betting  with 6989 

Playing  Billiards  or  Pool 6992 

Selling  Liquors  to 7354 

(Civil  Code)    4337-4481,  2485 

and    Widows;    Exemptions    (Civil 

Code)    4205-4230 

Actions  by  and  Against  (Civ.  C.) . .  2476 
Actions  for  Injury  to  (Civil  Code) 

2484,  2485 
Alternate  Mode  of  Service   (Civil 

Code)    5312 

Appeals  by  (Civil  Code)  2866 

Appointment  of  Guardian  ad  Litem 

for  in  Chancery Ch.  R.  23 

(Civil  Code),  p."  1535. 


Sbctioh. 
Conveyances   to,  Recording   (Civil 

Code)    3391 

Death  of,  Actions  for  (Civ.  C.) 2485 

Disabilities  of  Nonage  (Civ.  C.).. 

4505-4511 
How  Served Ch.  B.  20  (Civil 

Code),  p.  1533. 
Proceedings  to  Bemove  Disabilities 

(Civil  Code)   4505-4511 

Sale  of  Lands  for  Partition  (Civil 

Code)    5253 

MINUTES  of  Courts  (Civ.  C.)..5732,  5733 
of  Circuit  Court,  Fees  of  Clerk  for 

Keeping  (Civil  Code)  37H 

of  Court,  Beading  (Civil  Code) 5732 

MISBEHAVIOR  of  Officer,  Contempt 

(Civil  Code)   sub.  3,  4630 

MISCARRIAGE  or  Abortion,  Procur- 
ing   6215 

MISCEGENATION    7421,7422 

(Const.)    102 

Form  of  Indictment sub.  75,  7161 

MISCONDUCT  of  Officers  7430-7490 

MISDEMEANANTS    Not    Worked 

with  Felons 6547 

MISDEMEANORS   6210-7900 

Conviction  of  Deprives  of  Bight  to 

Vote  (Const.)  182 

Indictment  Discretionary  7299 

Judgment  Suspended  Pending  Ap- 
peal   6249  et  seq. 

Trial  Without  Jury  (Const.) 8 

When  Punishment  Not  Provided..  7622 
MISFEASANCE  iu  Office  (Const.)..  8 
MISNOMER*  Form  of  Plea. .  .sub.  4,  7574 

MISREPRESENTATION,    Actions 

for  (Civil  Code)    2469 

in  Application  for  Insurance  (Civ. 

Code)    4573 

is  Fraud  (Civil  Code)    4298 

MISSISSIPPI  Territory  Established 
(Pol.  Code),  pp.  22-30. 

MISTAKE  (Civil  Code) 

5368,  4140,  2W9,  2650 
of  Names  in  Pleadings  (Civ.  C.) . .  5368 
MITIGATION  of  Damages  in  Libel 

and  Slander,  etc  (Civil  Code).  3749 
MITTIMUS,  Form  of,  Justice  Court 

sub.  20,  6745 

Form  of  Preliminary  Proceedings. .  7606 

MOBILE  Bay  and  Harbor. 7869-7871,  7811 

(Civil  Code)   4901-4926 

Excepted  as  to  Bate  of  Tax 
for  Municipal  Corporations 
'(Const.)    216 
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With  References  to  Volumes  I  and  II, 
MOBILE— Continued.  Section. 

County,  Excepted  from  Article  14 
(Education     or     Schools) 

(Const.)    270 

Port  Louis  de  la  (Pol.  Code) 807 

Medical  College  (Pol.  Code) 1889 

MOBS 7721-7726,  7400,  7401 

Sale  of  Liquors,  etc.,  During 

7723  et  seq. 

Troops  to  Quell 7396-7417 

Liability  of  Sheriff  as  to  (Const.) .     138 
MODE  OF  AMENDING  THE  CON- 
STITUTION (Const.)    . . .  .284-  287 
MONET,  Bills  Intended  to  Circulate 

as,  Prohibited   6426 

Description  of  (Note)   7324 

of  Qounty  or  Municipality,  Unlaw- 
ful Use  of  6829 

Circulating  Medium   (Const.).  .247- 255 
How  Paid  Out  of  Treasury  (Const.)       72 
^  Gol^  and  Silver  of  Final  Redemp- 

tion   (Const.)    249 

State  Shall  Not  Lend  (Const.) ....      93 
Bills  and  Notes  Intended  to  Cir- 
culate as  (Civil  Code).. 5150  et  seq. 
Clerk,  Failure  to  Pay  Over  (Civil 

Code)    5922 

Collected,    Failure    to    Pay    Over 

(Civil  Code) 5905 

Failure  to  Make  on  Execution  (Civ. 

Code)    5906 

MONET*LENDINa  (Pol.  Code) ....  2361 

MONEYS  of  State,  Suits  to  Becover 

(Civil  Code)   2443 

MONOPOLIES,     Form     of     Indict- 
ment,   sub.  87,7161 

Offenses  Concerning 7579-7582 

Trusts,  and  Combines 7579-7582 

Not  Authorized  (Civil  Code) 3641 

Prohibited  (Const.)    103 

Civil  Actions  Against  (Civil  Code) 

2487,  2488 
MONTGOMERY,    County    of    (Civil 

Code)    5928-5930,  6113,  6114 

MONTH  (Political  Code)   8,  1759 

MONUMENT  Commission   (Political 

Code)    1039-1045 

of  Fort  Louis  de  la  Mobile  (Politi- ' 

cal  Code)  •. 807 

MONUMENTS  AND  BOUNDARIES 

of  Land,  Destroying 6393 

MORPHINE  as  Poison  (Note) 7084 

Sale  of  Regulated  7553,  7554 

MORTAL  Blow  (Note)  7084 

MORTGAGE    Abstract,    Failure    to 

Keep  7459 

Homestead,  Mortgage  of  (Corist.).     205 
of  Personal  Property  (Civil  Code)  4288 


and  the  Constitution  of  Alabama,  1901. 

Section. 
MORTGAGED  PROPERTY  (Dispos- 
ing of  Property  Unlawfully). 

7342,   7343,  7423 

Selling,  Form  of  Indictment 

sub.  99,  7161 

MORTGAGES,  SELLING  OR  DIS- 
POSING OF  MORTGAGED 
PROPERTY  FRAUDULENT- 
LY   • 7423 

MORTGAGES,  Tax,  Failing  to  Col- 
lect      7458 

(Civil  Code)   4894-4900 

Ejectment  as  to  Mortgaged  Prop- 
erty (Civil  Code) 3851  et  seq. 

Executed  by  Churches  (Civ.  C.) . . .  3617 
Detinue    Suits    as    to    Mortgaged 

Property  (Civil  Code).. 3789  et  seq. 
Instruments  in  Nature  of  Recorded 

(Civil  Code) 3383 

of  Personal  Property,  Where  Re- 
corded (Civil  Code)   3376 

on  Lands,  How  Executed  (Civ.  C.)  3355 
Reserving  Benefits  to  Mortgagors 

Void  (Civil  Code)    4294 

MORTGAGOR  AND  MORTGAGEE, 

Actions  of  Ejectment  Between 

(Civil  Code)   3851 

Detinue  Suits  (Civil  Code).. 3789  et  seq. 

MOTIONS,  Computation  of  Time  as 

to....Ch.  B.  117  (Civil  Code), 

p.  1565. 
Day  in  Circuit  Court. .  .C.  C.  B.  21 

(Civil  Code),  p.  1522. 
Day  on  Thursday. .. .«.  C.  B.   15 

(Civil  Code),  p.  1509. 
Docket... S.  C.  R.  16  (Civil  Code), 

p.  1509. 
Docket  Circuit  Court.. C.  C.  B.  2 

(Civil  Code),  p.  1518. 
Summary  Judgments  (Civil  Code) 

5899-5947 
Statutory  Provisions  (Civil  Code). 

2838,  3680  et  seq.,  5899  et  seq. 
to    Amend    Judgment    Nunc    Pro 

Tunc  (Civil  Code) 4139  et  seq. 

to   Set   Aside  Judgments,   Appeal 

from  (Civil  Code)    4145 

In  Arrest   of  Judgments   and   for 

New  Trials.  .C.  C.  B.  22  (Civil 

Code),  p.  1522. 
to  Quash,  When  Made.  .C.  C.  B.  13 

(Civil  Code),  p.  1520. 
MOUNTAIN  Creek  Home  (Political 

Code)    2038-2053 

MOUNT  VERNON  Hospital  (Politi- 
cal Code)    836-  878 

MULATTO  Defined  (Note) 7421 

(Political  Code)  2 


1064  INDEX  TO  VOLUME  III, 

Witb  References  to  Volumes  I  and  II,  and  the  Constitution  of  AUt^m^  1901. 


Section. 
MUNICIPAL  CODE  (Pol.  C.) ..  1046-1460 

MUNICIPAL  CORPORATIONS,  Fail- 
ure to  Keep  Road  or  Bridge  in 

Order  7730 

Treated  Fully  in  Political  Code.  1046-1460 

Consent  to  Rights  of  Way  (Civil 

Code)    3490 

Governmental    Institutions,    Eject- 
ment as  to  (Civil  Code) 3859 

Must   Consent    to   Use   of   Streets 

(Civil    Code) 3483 

Property  of,  Exempt  from  Process 

(Civil  Code)    4167 

Ordinances,  Proof  of  (Civil  Code)  3989 

Constitutional  Provisions. 

Debts  Limited  (Const.) 225 

Franchise  for  Longer  Than  Thirty 

Years  (Const.)   228 

Issue  Bonds  (oonst.) '.....  104 

How  Incorporated  (Const.) 104 

Property  of,  Not  Taxed  (Const.).  91 

Not  be  Stockholder   (Const.) 94 

Not  Lend  Money  or  Credit  (Const.)  94 
Laws     Inconsistent  With    General 

Laws  (Const.)   89 

Streets    and    Sidewalks,    Use    of 

(Const)    220 

MUNICIPAL  COURTS,  Jurisdiction 

as  to  Lotteries 7001 


MUNICIPAL    ELECTIONS,    Illegal 

Voting  at  6817 

MUNICIPAL  MONEY  or  Funds,  Un- 
lawful Use  of 6829 

MUNICIPAL  OFFICERS  Practicing 

Law  Regulated 6320, 6321 

MUNICIPAL  TAXES,  Embezzlement 

of    6837 

MUNICIPALITIES,  Claims  for  Per- 
sonal Injuries  (Pol.  Code) ....  1275 

Dormant  (Political  Code) 1 J59 

Stock  Law  Districts  (Civil  Code). 

5897,  5898 

MURDER 7084-7088 

Assault  with  Intent  to 6309  et  seq. 

Defined  and  Degree  of 7084-7089 

Form  of  Indictment sub.  76-78,  7161 

MUSICAL  Entertainment  (Pol.  Co.)  2361 

MUTES  (Political  Code) 1933-1953 

MUTUAL  Aid  Associations 7424,7425 

(Civil   Code)    3564-3572 

Insurance  Companies  (Civil  Code) 

4597-4605 
Aid,    Benefit,    and    Industrial    So- 
cieties (Civil  Code) 3574-3588 

Insurance  Companies   (Civil  Code) 

4597-4605 


8bctiox. 

NAME,  Fraudulently  Changing 6917 

of  Candidate  Left  Off  Ballot 68K 

of  Defendant  When  Unknown 7141 

of  Jurors   (Note) 7268 

(Civil  Code) 5201,  5202,  5368,5419 

of  City  or  Town  Changed  (Pol  C.)  1074 
Change    of,   Probate   Court    (Civil 

Code)   sub.  11,  5419 

of  Child,  Changing  (Civil  Code)..  5201 

of   Corporation    (Civil   Code) 3446 

of  Counties  (Pol.  Code) 121-  123 

Mistake    of,    in    Pleadings    (Civil 

Code)    5368 

NATIONAL   Banks    Excepted    from 

Constitution  (Const.) 255 

Flag  (Political  Code) 2059 

Guard  (Political  Code) .92*-  998 

NAVIGABLE  STREAMS  (Pol.  C.) . .     128 
Easements  in  Acquired  for  Power 

Companies   (Civil  Code) .  .6148-6150 

Obstructing  (Civil  Code) 6143-6147 

Public  Highways  (Civil  Code)....  6143 
Highways  (Const.)   24 

NAVIGATION,  Obstructing    ...7863-7873 

Offenses  Concerning 7807-7812 

(Civil  Code)    4901-4957 

NE  EXEAT  (Civil  Code) 

3179,  3180,3188 
Discharging  of  Bond  for.Ch.  R.  86, 
(Civil  Code),  p.  1554. 

NEGLECT   of  Duty  of  Public  Offi- 
cers (Const.)   87 

NEGLIGENCE  (Civil  Code) 

2484-2486,  3910-3912,  5473-5476 
As  to  Municipalities  (PoL  C.) .  1273, 1274 
of  Agents  of  Municipalities  (Politi- 
cal Code)  1271 

Simple,    Gross,   or   Wanton    (Civil 
Code)  (Note)  ..: 3910 

NEGOTIABLE  INSTRUMENTS 
AND     COMMERCIAL     LAW 

(Civil   Code)    4958-5149 

Defined  (Civil  Code) 4958  etseq. 

Not  Subject  to  Set-Off  (Civil  Code)  5S64 

Who  Must  Sue  (Civil  Code) 2489 

of  Bills  and  Notes  Denned   (Civil 

Code)    4985-5005 

NEGRO,  Defined   (Note) 7421 

Riding  in  White  Coach,  Penalty. . .  7684 

(Civil  Code)   5487,5488 

(Political  Code)  2 

School  for  Deaf  Mutes   (Political 

Code)    1949-1953 

NEGROES  and  Whites  Shall  Not  In- 
termarry    7421,  7412 

Separate  Schools  for  (PoL  Code).  1757 
Separate  Coaches  or  Cars  for  (Civil 
Code)    5487 


INDEX  TO 
With  References  to  Volumes  I  and  II, 

Section. 

NEIGHBORHOOD  Incorporated  (Po- 
litical Code)  1058  et  seq. 

NEW  COUNTIES  (Pol.  Code)...  124-  187 

Election  in  (Pol.  Code) 452-    454 

Decatur  Excepted   from   Constitu- 
tion as  to  Special  School  Tax 

(Const.)    269 

Excepted  from   Rate   of  Taxation 

(Const.)    216 

NEW  SECTIONS  to  This  Code.  .Ap- 
pendix, pp.  1000-1001. 

NEWSPAPERS,  Failure  to  Bind  and 

Keep   7465 

Publication,  Local  Laws    (Const.)     106 

(Civil  Code)   5181-5192 

(Political  Code)    1660,1661 

Publication    of    Notices   in    (Civil 

Code)    5181-5192 

NEW    TRIAL    AND    REHEARING    • 

(Civil  Code)    5371-5881 

Trials,  Motions  for;  Rule.  .C.  C.  R. 

22  (Civil  Code),  p.  1522. 
Trials,  Only  Two  (Civil  Code) 5354 

NEXT  Friend  (Civil  Code) 2476-2478 

of  Kin  (Civil  Code)  3754-3762 

NIGHT   HUNTING  Prohibited 6961 

NIGHT-TIME,  Traffic  in  Prohibited.  6238 

NIGHTREDERS   7388,6802 

NIL  DIGIT  JUDGMENTS  in  Attach- 
ment (Civil  Code) 2963 

in  Justice  Courts  (Civil  Code) 4656 

Interest  Computed  (Civil  Code) . . .  5356 

NISI,   JUDGMENT,   for  Failure   to 

Appear,  County  Court 6711 

NOBILITY    and    Hereditary    Titles 

Denied  (Const.)   29 

NOLLE  PROSEQUI    7155,7156 

NOMINAL        PLAINTIFF        Costs 

Against  (Civil  Code)  3667 

NON-AGE,  Disabilities  Removed  by 

Chancery  Court  (Civ.  (T). 4505-4511 
Disability   Removed   by   Marriage 

(Civil  Code)   4499 

NON-CLAIM    (Civil   Code). ..  .2589, 

2590,  2774,  2775,  4748, 4749 
NON  COMPOS  MENTIS  (Pol.  C.) . .         1 
Actions    by    and    Against    (Civil  . 

Code)    2477,2480 

Appeals  by  (Civil  Code) 2866 

See  "Insane  Persons." 
NON  EST  FACTUM  (Civ.  C.).. 3967, 3968 
1      Form  of  Plea  (Civil  Code) .  .sub.  33, 5383 

NON -NEGOTIABLE  INSTRU- 

MENTS (Civil  Code).... 5150-5161 

NON -NEGOTIABLE      Instruments, 

Who  Must  Sue  (Civil  Code) . .  2489 


VOLUME  III,  iog5 

and  the  Constitution  of  Alabama,  1901. 

Section. 
NONRESIDENOE,    Ground    for   At- 
tachment (Civil  Code)    2925 

NONRESIDENT    Answer  v  in    Chan- 
cery, Motion  to  Take. .  .Ch.  R. 
31,  p.  1537. 
Corporations,  Requisites  to  Doing 
Business  in  State  (Civil  Code) 

3642-3658 

NONRESIDENTS    (Civil   Code).... 

2556-2565,  2825-2829,  2930, 2934 
Notices  (Civ.  C). 5181-5192,  3101  et  seq. 
Publication  of  Notice  as  to  (Civil 

Code)    5181-5192 

Attachments,  Notice  to  (Civ.  C.) . .  2931 
Must     Give     Security    for    Costs 

(Civil  Code)   3687-3692 

When   Publication   Not   Necessary 

(Civil  Code)   3103 

NONSUITS,  Effect  of  (Civil  Code). 

5353,  3017,4055 

NONU8ER  Forfeits  Franchise  (Civil 

Code)    3515 

NORMAL  SCHOOLS,  Appropriations 

to  (Const.)    73 

NORTHEASTERN  Chancery  Divi- 
sion (Civil  Code)    3044 

NORTHERN       Chancery       Division 

(Civil   Code)    3043 

NORTHWESTERN  Chancery  Di- 
vision (Civil  Code)  3045 

NOTARIAL  SEAL  (Civil  Code)....  5157 

NOTARIES  PUBLIC,  Offenses  Con- 
cerning   ...• 7487-7489 

(Civil  Co4e)   5162-5180 

Ex  Officio  Justices;  Number  and 
Jurisdiction  of;  Appointment 
(Const.)    168 

Number     and      Appointment      of 

(Const.)    168 

Oath  of  Office   (Const.) 279 

NOTES  AND  BILLS  (Civ.  C).  .4958-5161 

Issued   as  Money   (Const.) 249 

Circulating  as  Money  (Civil  Code).  5150 
Not  Negotiable  (Civil  Code).  .5153-5161 
Lost,  Actions  on  (Civil  Code) 2491 

NOT  GUILTY  (Civil  Code) ...  .3842,5383 

NOTICES  (Civil  Code) 5181-5192 

by  Publication,  How  Proven  (Civil 

Code)    3993  et  seq. 

by  Recording  (Civil  Code) 3373 

for    Appeals    to    Supreme    Court 

(Civil  Code)   2881-2884 

NUISANCES,  Criminal 7426 

(Civil  Code)   5193-5198 

Abatement    of,   by  Health   Officer 

(Political  Code)    718 

in  Municipalities  (Pol.  Code) 1278 
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Section. 
NUMBEB  (Political  Code)   1, 2060 

NUMEROUS  Parties  Dispensed  With 
Ch.  B.  19  (Civil  Code),  p.  1533. 

NUNC  PBO  TUNC  (Civil  Code)  .4139, 4144 

NUNCUPATIVE  Will  (Civ.  C). 6174-6180 

NUB8BBIE8,  Regulation   of   (Polit- 
ical Code)   811-  826 

Transporting  Trees 6223  et  seq. 

NUX  VOMICA,  Sale  of,  Regulated..  7552 

OATH 7296,  7273,  7284 

Courts  Administer  (Civil  Code) . . .  4631 

(Political  Code)    1475-1482,2439 

Dueling  (Political  Code)  1475 

Affirmation    Equivalent    to    (Civil 

Code)    3959 

of  Officer,  Failing  to  File 7448 

of  Grand  Jurors  7284,7285 

of  Petit  Jurors 7273 

of    Witnesses,    Form    of.    Justice 

Court .sub.  22, 6745 

to  Witness  in  Justice  Court,  Form 

of  (Civil  Code)  sub.  34, 4730 

OATS,  Johnson  Grass  in 7223 

(Political  Code)    2439 

OBLIGATIONS  Due  State  (Const.) . . 

100, 106 
of  Contracts,  etc.,  Shall  Not  Be  Im- 
paired (Const.)    22 

OBSCENE  LANGUAGE  6217 

OBSCENE  LITERATURE  Prohibited  7428 
Prints  and  Literature 7427-7429 

OBSTRUCTING  PROCESS  7708-7711 

OBSTRUCTING  Public  Roads,  Form 

of  Indictment  sub.  80, 7161 

Railroads  (Civil  Code)  7677  et  seq. 

Roads,  Bridges,  Fords,  etc 7732 

Streams,  Offenses  Concerning. 7863-7875 

Watercourses    7863-7873 

OBTAINING  Goods  or  Money  Under 

False  Pretense 6920  et  seq. 

Board  and  Lodging  Fraudulently. .  6934 
ODD  FELLOWS,  Exempt  from  Insur- 

*     ance  Laws  (Civil  Code).. 3571, 4562 
OFFENSES  Against  Election  Laws. 

6773-6826 

Indictable    7129 

Public,  Defined    6754-6753 

OFFICE,  Assuming,  When  Ineligible.  7446 
Buying  or  Selling 7445 

•  De  Facto  (Political  Code)   1473 

Oath  of  (Const.)   279 

Removal  from  (Pol.  C.)   1556-1568 

Vacated,  After  Sentence  to   Peni- 
tentiary      7638 


Sktm. 
OFFICERS  AND  OFFICES,  CRIM- 
INAL      OFFENSES       CON- 
CERNING   7430-7490 

County  Commissioners 7481-7483 

Failure  to  Put  Convicts  to  Hard 

Labor   7481 

To  Publish   Semi-Annual  State- 
ments     7482 

To  Levy  Tax  to  Rebuild  Jail 7483 

County  Superintendent  of  Educa- 
tion   7484 


County  Treasurer 


7485 


Jury  Commissioners  7478-7480 

Willful  Neglect  of  Duty ,  7478 

Corruptly  Influencing  Jury  Com- 
missioner    7479 

Drawing  Jury  Unfairly 7480 

Justices  of  the  Peace— Notary  Pub- 
lic     7487-7489 

Failure  to  Keep  Docket,  etc 7487 

Failure  to  Pay  Over  Fines,  etc    74W 
Failure  to  Deliver  Notary's  Reg- 
ister   to    Probate    Judge    on 
Demand    7489 

Officers;  General  and  Miscellaneous 
Offenses  Concerning 7430-7454 

Dealing  in  County  Claims  by 
County  Officers    7430 

False  Certificate   7431 

Refusal  to  Take  Proof  of  Deed, 
etc 7432 

Officer  Contracting  for,  etc.. 
Profit 7433 

Officer  Interested  in  County  Con- 
tracts, etc 7434 

Duty  as  to  Defendant 's  Perform- 
ing Hard  Labor  Before  Con- 
viction     7435 

Failure  of  Duty  in  Reference  to 
Jail   7436 

Failure  of  Sheriff,  etc.,  to  Pay 
Over  Money  7437 

Judicial,  etc.,  Officer  Becoming 
Bail 7438 

Refusal  of  Examination  of  Rec- 
ords   7439 

failure  to  Give  Notice,  etc.,  and 
to  Indorse  Date  of  Filing 
Official  Bond 7440,7441 

Duty  Under  Revenue  Law,  etc...  7442 

Dealing  in  $tate  Securities 7443 

Officer  of  Municipality  Trading 
in  Claims,  etc.,  of  Municipality  7444 

Bargaining  for  Office,  etc 7445 

Assuming  Office,  etc 7446,7447 

Failing  to  Take  and  File  Oath, 
etc 7448-7450 
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OFFICERS  AND   OFFICES — Cont'd. 

Section. 
Failure  to  Deliver  Property,  etc., 

to. Successor  7451 

Receiving  Reward  for  Deposit  of 

State  Funds,  etc 7452 

Depositaries    7453 

Municipal  Census  7454 

Police  Commissioners 7490 

Probate  Judges;  Clerks  and  Reg- 
isters     7455-7467 

Receiving  Illegal  Fees 7455 

Appointment  of  Guardian  Ad 
Litem   7456 

Neglect  of  Duty  7457 

Failing  to  Collect  Recording  Tax, 
etc 7458 

Failure  to  Keep  Abstract  of 
Mortgages 7459 

Clerk  Failing  to  Deliver  Books, 
etc.,  to  Successor,  etc.  ...7460,7461 

Judicial  Officer  to  Report  Hard 
Labor  Sentences  7462 

Failure  of  Register  to  Make 
Deed,  etc 7463 

Neglect  of  Duty  by  Clerk  or 
Register,  etc 74*4,7465 

Direct  and  Reverse  Indexes 7466 

Probate  Judge,  Clerk,  or  Register 
Shall  Not  Assist  in  Prepara- 
tion of  Court  Documents 7467 

Sheriffs,  Jailers,  and  Constables. . 

7468-7477 

Stocking  Jury,  etc. 7468,  7469 

Failure  to  Execute  Process,  etc. 

7470-7472 
Failure  of  Sheriff  to  Keep  Book, 

etc 7473 

Unlawful  Pay  for  Feeding  Pris- 
oners    7474 

Failure  to  Pay  Over  Costs,  etc. . .  7475 
Failure  to  Deliver  Jail,  etc.,  to 

Successor 7476 

Failure  of  Sheriff  to  Make  Deed 
of  Land 7477 

Tax  Assessor  and  Deputies 7486 

OFFICERS,  Arresting,  Duties  as  to. 

6267-6294 

Call  Out  Troops 7396-7417 

Extortion,  Proof  of  6877 

Failing  to  Pay  Money  to  Successor.  7437 

Lobbying  With,  Prohibited   7386 

of  Elections  Disclosing  Votes 6798 

Public,  Criminal  Laws  Relating  to . 

7430-7490 

Refusal  to  Aid   .« 7710 

Resisting  7708  et  seq. 

Taking  Rebates,  etc 7703-7707 

Treated  Fully  in  Political  Code... 

1461-1571 


Sscrioif. 
(Elections)   (Political  Code). .  .290- 491 
Municipal  (Political  Code). .  .1172-1207 
Municipal;  Not  Employed  by  Cer- 
tain Corporations  (Pol.  C.) 1457 

of  Court,  Misbehaving,   Contempt 

(Civil  Code)    sub.  3,4630 

of    Municipalities;    Qualifications;  . 

Eligibility  of  (Pol.  C.) . . .  1064-1069 
of  Municipality,  Salary  of  (Politi- 
cal Code)  ..* 1456 

of  Public  Schools  (Political  Code) .  1680 
Qualifications  of  (Const.).  .116,  117,  132 
Removal  by  Quo  Warranto  (Civil 

Code)    5450-5472 

Selling  Property  Must  First  Pay* 

Taxes  (Political  Code) 2356 

Time  of  Election  (Pol.  Code).. 331-  338 
OFFICIAL    BONDS,    Acting    With- 
out   7449  et  seq. 

Failure  to  Endorse  and  File. 7440  et  seq. 

(Political  Code)    1497 

Actions  on  (Civil  Code) 2473 

Condition  of  (Political  Code) .  1501-1506 
Legal  Effect  of  (Pol.  Code) . .  .1500-1503 
OFFICIAL  COMMISSION  Necessary  7447 
OFFICIAL  DOCUMENTS  Delivered 

to.  Successors   7451 

OFFICIAL,    Ousting   by   Quo   War- 
ranto (Civil  Code) 5450  et  seq. 

OFFICIALS,    Dealing   in   Municipal 

Claims    7444 

OFFSET  (Civil  Code) 5858-5880 

OILS   7491 

(Political  Code)    1572-1580,2361 

OLEOMARGARINE,  Sales  of  Regu- 
lated      7079 

Manufacturing  or  Selling  {Pol.  C).      22 

OMITTED  SECTIONS,  Code  of  1896, 
Appendix,  pp.  1000,  1001. 

OPEN  AND  CLOSED  SEASONS  for 

Game  Birds    6958 

OPEN  DOORS  ON  SUNDAY. .  .7814-7819 

OPENING     AND      CLOSING     SA- 
LOONS     7378-7382 

OPENING      AND       CONCLUDING 
Argument.. S.   C.   R.   6    (Civil 
Code),  p.  1508. 
on  Streets  and  Sidewalks  (Political 

Code)    1266 

OPINION  .of    Supreme    Court    Not 

Conclusive   (Civil  Code) 5965 

Copy  of   Supreme   Court,   Sent  to 

Lower  Court S.  C.  R.  39 

(Civil  Code),  p.  1516. 

OPPRESSION  in  Office  (Const.) ....        8 

OPPROBRIOUS  WORDS,  to  Extenu- 
ate or  Justify   6308 
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Section  . 
ORAL  PLEAS  (Note) 7565 

ORDER  BOOK,  Circuit  Court.. C.  C. 

R.  3  (Civil  Code),  p.  1518. 
ORDERING  Liquors   in   Prohibition 

District    7362 

ORDER   of   Business    on    Thursday, 

S.  C.  R.  17  (Civil  C.),  p.  1510. 
ORDINANCES,  Municipal,  Proof  of 

(Civil  Code)   3989 

of  Municipalities  (Pol.  Code) .  1251-1259 

ORE  MINES  7418-7420 

ORIGINAL  Jurisdiction  of  Supreme 

Court  (Const.)   140 

Papers  Sent  Up  by  Order  of  Court, 

8.  C.  R.  24,  25   (Civil  Code), 

pp.  1511,  1512. 

ORNAMENTAL     TREES,     Offenses 

Concerning 7834 

Statutory   Penalty   for   Injury   to 

(Civil  Code)  6037 

OSTEOPATHY  (Note)   7564 

OUTLAWS    7492 

OVERCHARGE  for  Freight  (Civ.  C.)  5453 
OVERFLOWED  Lands  (Pol.  C.).$79-  882 

OVERRULING  Former  Adjudication 

of  Supreme  Court  (Civil  Code)  5950 

OVERSEER,  Neglect  of  Duty  as  to 

Roads    7734 

of  Road,  Form  of  Indictment 

sub.  94, 7161  * 

Refusing  to  Act  7741 

of  Public  Roads  (Civ.  C.) . .  .5780  et  seq. 
OVERT  ACT,  Evidence  of  Treason 

(Const.)     18 

OWELTY    as    Means    of    Partition 

(Civil   Code)    5233 

OWNERSHIP,  How  Laid  and  Proven 

(Note)    7324 

of  Property,  Presumptions  as  to. . .  7147 
of  Written  Instruments,  Impeach- 
ment of  (Civil  Code) 3967 

OXALIC  ACID,  Sale  of,  Regulated. .  7552 

OYER  Demanded.. C.  C.  R.  7  (Civil 

Code),  p.  1519. 
OYSTERS;   OFFBNSB8  CONCERN- 
ING     7493-7509 

Nonresidents     Prohibited    .from 

Catching,  etc 7493 

Who  Nonresident   7494 

Taking     With     Certain     Instru- 
ments Prohibited 7495 

Proceedings    7496 

When     Sheriff     May     Summon 

Posse  Comitates   7497 

Justice  to  Try  Cause,  etc. .  .7498, 7499 


VOLUME  III, 

and  the  Constitution  of  Alabama,  1901.' 

Sicnoif. 
Proceedings  in  Name  of  State; 

Appeal    7500 

When  Sale  of  Boat  Stayed,  etc..  7501 
Sale  as  Under  Execution,  etc...  7502 
Catching  Oysters  Otherwise  than 

With  Tongs    7503 

Violating  Regulations   7504 

Nonresidents    7505 

Resistance  of  Sheriff,  etc 7500 

Illegal  Measurement    7507 

Unlawful    Takiig    from    Public 

Reef    7508 

from  Private  Reef  7509 

OYSTERS,  Larceny  of  7335 

(Political  Code)    1581-15W 


PACKING  Cotton  Fraudulently 6683 

PARDONS,  COMMUTATIONS,  AND 

REPRIEVES    7510-7516 

Power   of   Governor   to   Pardon, 

etc 7510 

Notice  of  Application,  etc 7511 

Commutation    7512 

Commuted  Sentence  Certified  to 

Olerk,  etc 7513 

Deduction  for  Good  Conduct 7514 

Governor  May  Parole,  etc.,  Con- 
vict on  Good  Behavior 7515 

Failing  to  Observe  Terms  of  Pa- 
role     7516 

PAPERS  AND  JTLES  Kept  by  At- 
torneys. G.  R.  5  (Civil  Code), 
p.  1504. 

in  Court,  Restriction  Upon  Use.. 
8.  C.  R.  20  (Civil  C),  p.  1511. 

of    Office    Delivered    to    Successor 

(Political  Code)    1549-1555 

Original,  Sent  Up  by  Order  of 
Court. . .  .S.  C.  R.  24,  25  (Civil 
Code),  pp.  1511,  1512. 

or  Records  Substituted G.  B.  6 

(Civil  Code),  p.  1504. 

Production  of  in  Circuit  Court.. C. 
C.  R.  8  (Civil  Code),  p.  1519. 

Secure  from  Search  (Const.) 5 

PARDON     Grafted     by      Governor 

(Const.)    124 

PARDONING      BOARD      (Political 

Code)    1593-1597 

Established  (Const)    124 

PARDONS,  Commutations,  and  Re- 
prieves     7510-7516,  7653,7654 

(Political  Code) 573,1558 

Remissions  of  Fines  and  F&rfeit- 

ures  (Const.)    124 

Relieved  from  Political  and  Civil 
Disability    (Const.)    124 
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Section. 
PABENT  AND  CHILD  (Civil  Code) 

5199-5202,  3767-3777,  4505-4511 
Adoption  of  Children  (Civil  Code) .  5202 
Bastards  Legitimated  (Civil  Code. 

5199-5201 
Advancements  to  (Civil  Code). 3767-3777 
Apprenticeship  of  Children   (Civil 

Code)    2896-2907 

May   Sne  for   Seduction   of  Child 

(pivil  Code)   2483 

May     Sne    for    Injury    to    Child 

(Civil   Code)    2484 

PABOLE  of  Convict   7516 

Granted  by  Governor  (Const.) ....     124 

PABOL  GIFTS,  Becording  of  (Civil 

Code)    3392 

Trusts  in  Land  (Civil  Code) 3412 

PABTIAZ.  PAYMENTS  (Civil  Code) 

4898,  4622, 4850 

Interest  as  to  (Civil  Code) 4622 

on  Mortgage  Debt  (Civil  Code) . . .  4897 

PABTICTJLABS,  Bill  of  (Civil  Code)  5326 

PABTTBS  and  Actions  (Civ.  C). 2440^2506 
Conversing     With     Jurors     (Civil* 
Code)    sub.   6,4630 

PABTITION  (Civil  Code) 5203-5264 

PABTITION  PEKOES  (Civil  Code). 

4243,  4247-4250 
of  Partnership  Lands  (Civil  Code) . 

2653-2665 
Vests  Title  (Civil  Code) 5214 

PABTNEB    OF    SOLICITOB    Shall 

Not  Defend    7794 

PABTNEBSHIP  (Civil  Code) 

5265-5289,  2653-2665 

Actions  Against  (Civil  Code)   2506 

Lands,  Sale  or  Partition  of  (Civil 

Code)    2653-2665 

Limited   (Civil  Code)    5265-5289 

Property  Not  Exempt  (Civil  Code)  4166 
When  Proof  of  Not  Bequired  (Civil 

Code)    3969 

PABTBIDGB  Hunting  Season 6958 

PABTY  Really  Interested  Must  Sue 

(Civil  Code)   2489 

PASSENGEBS,  Passes  Prohibited.. 

7691  et  seq. 

Bef usal  to  Sell  Tickets  to  7661 

Biding  in  Wrong  Coaches 7684 

Bates    Fixed     (Railroads)     (Civil 

Code)    5563,5564 

Tickets    or   Mileage   Books    (Civil 

Code)    5593-5597 

Traffic  Begulated  (Civil  Code) . 5484-5496 
Transportation       of       (Railroads) 

(Civil  Code)    5472-5631 


Section. 
PASSES  from  Railroads  Not  Issued 
to  Judicial  or  Legislative  Offi- 
cers  (Const.)    244 

on  Bailroad  Prohibited 7691  et  seq. 

PASSING  on  Public  Boad,  Beep  to 

Bight   (Civil  Code)    5840 

PASTUBAGB  LIEN  (Civ.  C).  .4808,4809 

PATENTS  (Pol.  C.)... 888-891,  1796,1797 

Issued  Under  Great  Seal  (Const.).     135 

of  Land  by  State  (Pol.  C).  .888  et  seq. 

of  United  States  as  Evidence  (Civil 

Code)    3979 

PAUPEBS  (Political  Code)   ....1598-1617 

PAWNBBOKEBS    7517 

PAWNBBOKEBS      AND      PAWNS 

(Civil  Code)   5290-5295 

PAYMENT,    Form    of    Plea    (Civil 

Code)  sub.  35, 5383 

How  Pleaded  (Civil  Code)  5335 

in    Specie    by    Banks,    Suspended 

(Const.)   248 

of  Mortgage  Debt  (Civ.  C.).4897  et  seq. 
of   Mortgage   Debt   Revests   Title 

(Civil  Code)   4899 

Partial,'lnterest  as  to  (Civil  Code)  4622 
of  Taxes  Under  Mistake  (Political 

Code)   2345  et  seq. 

PAY  of  Legislators  (Const.) 49,     67 

of  Officers  Shall  Not  Be  Increased 

•    (Const.)    68 

PEACE  PBOOEEDINGS  AND  PBO 
CEEDINGS  TO  PBESEBVE 
OBDEB    7518-7540 

Conservators    of    the    Peace    and 

Magistrates    7518, 7519 

Sheriff  Chief  Conservator 7518 

Who  are  Magistrates' 7$19 

Proceedings  Before  Magistrates  to 

Keep  the  Peace 7520-7540 

Complaint;       Testimony,      etc.; 

Affidavit 7520, 7521 

When  Warrant  to  Issue;  Form 
of;    Executed  by  Whom.. 7522-7524 

Hearing,  etc.;    Costs  7525,7526 

.Security  to  Keep  Peace,  etc.. 7527, 7528 
Defendant  Discharged  on  Giving, 

etc 7529, 7530 

Costs  7531 

Appeal;   Undertaking  on  Appeal, 

etc 7532-7534 

Trial  on  Appeal  De  Novo,  etc...  7535 

When  Appeal  Not  Sustained 7536 

When  Offense  Threatened  in 
Presence  of  Court  or  Magis- 
trate   7537 

Peace  Bonds  of  Persons  Con- 
victed     7538 

Forfeiture  of   7539 

Court  May  Bemit  Penalty 7540 
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PEACE,  Breaches  of  Unlawful 7721 

Proceedings,     Form     of,     Justice 

Court  sub.  14-17, 6745 

Breach  Not  Privileged  from  Arrest 

(Const.)    56,  192,    275 

Soldiers    Quartered    in    House    in 

Time  of  (Const.)  28 

PEACHES,  Dried  (Political  Code)..  2439 

PEAS  (Political  Code)   2439 

PEDDLERS  (Political  Code)  2361 

PENAL    Bond,    Breaches    Assigned 

(Civil  Code)   5325 

Laws,  When  Take  Effect 7805 

PENALTIES  and'  Punishments;    Im- 
peachment  (Const.)    176 

How  Bemitted  (Const.)  104 

Remain  Unaffected  by  the  Constitu- 
tion (Const.),  schedule  2. 
PENALTY,  Actions  for  (Civil  Code)  2474 
Marriage  License   (Civil  Code) . . . 

4888  et  seq. 
Mortgages,  Satisfying  (Civil  Code) 

#4897  et  seq. 

Cutting  Trees  (Civil  Code) 6035 

See  Respective  Subjects. 

PENITENTIARY   6479-6572 

Convicts  Regulated    6512-6571 

Escapes    or    Attempt    to    .Escape 

from    685b,  6866 

Sentence  to 7636-7638 

Imprisonment  in,   Ground   for  Di- 
vorce (Civil  Code)    sub.  4,3793 

Insane,  Transfer  of  (Pol.  C.).871  ot  seq. 
PENSION    CLAIMS    Not    Transfer 

able  7777 

PENSIONS  for  Confederate  Soldiers 

and  Sailors  (Pol.  C.)   ....1995-2037 

Tax  (Political  Code) 2031 

PEOPLE,    Political   Power   Inherent 

in  (Const.)    2 

Government  Pounded  on  Their  Au- 
thority  (Const.)    2 

Secure  in  Their   Rights  and  Per- 
son (Const.)   5 

.  Right  to  Assemble  (Const.)   25 

All  Free  and  Independent  (.Const.)        1 
PEBDIDO     RIVER,     Boundary     of 

State  (Political  Code) 83 

PEREMPTORY  CHALLENGES, 

Number  Allowed  7275 

PERISHABLE    FREIGHT,    Sale    of 

(Civil  Code)   6138 

PERISHABLE     GOODS,     Sale     of, 

Under  Execution  (Civil  Code) .  4111 
PERISHABLE  PROPERTY,  Sale  of 
Under       Attachment        (Civil 
Code)    2949  et  seq. 
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PERJURY     7541-7548 

On  Trial  for  Felony 7541 

Indictment    7542 

In  Other  Cases 7543 

Electors     7544 

Taxpayer     7545 

Officer  of  State  Troops 7545 

Elections    7547 

Before  State  Tax  Commission..  754S 

PERJURY,  Form  of  Indictment 

sub.  81,82,7161 
As  to  Election  Law  (Const.)...  18&-  190 
PERMITS   to    Foreign    Corporations 
Reissued     After     Cancellation 

(Civil  Code)   3657 

to  Foreign  Corporations  to  Do  Busi- 
ness (Civil  Code)   3651 

PERPETUATING   Testimony   (Civil 

Code)    ...4062-4076 

Ch.  R.  54,  55  (Civ.  C),  p.  1543. 
PERPETUITIES      Avoided      (Civil 

Code) 3416,3417 

PERPETUITY  (Civil  Code).. 3410  et  seq. 
PERSONAL       PROPERTY       (Civil 

Code)   3778-3792,  3378  et  seq. 

Conveyances  of,   Recording  (Civil 

Code)    3386,3387 

Descent  and  Distribution  of  (Civil 

Code)    3763 

Estates  in  (Civil  Code)  3407 

PERSONAL     REPRESENTATIVES, 

Embezzlement  by  *>&l 

PERSONAL  SERVICE,  Contracts  for. 

Offenses  Concerning 6845-6857 

PERSON  of  Color  (Political  Code)..      3 
Includes  Corporation  (PoL  C.) —      1 
if  Unsound  Mind  (Giving  or  Sell- 
ing Liquor  to)   .' 7355 

PETITION  for  Habeas  Corpus 7010 

Right  to  (Const.)    25 

PETIT  LARCENY  7323 

PHARMACISTS    7549-7563 

Practicing  Contrary  to  Law —  7549 
in  City  or  Town  of  More  Than 

Nine  Hundred  Inhabitants....  7550 
Fraudulently  Adulterating  Drugs  7551 

Poisons,  etc 7552-7555 

Sales    Upon    Prescriptions    Ex- 
cepted     7556 

Wholesale  Dealers,  etc.,  Exempt.  7557 

Peddling  Without  License 7558 

False  Registration    7559 

Practicing  Without  Being  Regis- 
tered, etc 7560 

Physicians  Putting  Up  Own  Pre- 
scriptions  Exempt    7561 

Post  Certificate  of  Registration.  7562 
Prosecutions    7563 
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Section. 
PHARMACY,  Form  of  Indictment.. 

sub.  83,7161 
Examination  to  Practice  (Political 

Code)    1618-1625 

PHEASANTS  Protected  6959 

PHRASES  (Political  Code) 1-    13 

PHYSICIANS,  Form  of  Indictment. 

sub.  84,7161 

Practicing  Without  License    7564 

Prescriptions  for  Liquors. .  .7365  et  seq. 

Report   Diseases 7052 

Books  as  Evidence  (Civil  Code) . . .  3975 
Examination  to  Practice  Medicine 

(Political  Code)  " 1626-1646 

PHYSIOLOGY  (Pol.  Code) 1685,1746 

PICK  LOOKS   7850 

PICTURES,  Obscene   7427-7429 

PILOTS    AND    PILOTAGE     (Civil 

Code)    4927-4950 

Offenses  Concerning 7811 

PISTOLS  (Political  Code) 2361 

Carrying   Regulated    (Note) 6421 

Concealed    6421-6425 

Guns,  Firearms,  etc *. 6893-6897 

PITFALLS,  Penalty  for  Maintaining 

(Civil   Code)    4246 

PLACE   of  Business  Designated  by 

Foreign  Corporation  (Civ.  C).  3642 
PLAINTIFF,   When  Liable  for  His 

Own  Costs  (Civil  Code) 3701 

PLANTS   and   Trees    (Horticulture) 

(Political  Code)    811-  826 

Mining,    Exempt    from    Municipal 

Taxation  (Pol.  Code)..  1090  et  seq. 

PLATS  and  Maps  of  County  (Politi- 
cal Code)    157 

Maps,  or  Surveys  of  Towns  (Civil 

Code)    6028-6034 

PLAYING  CARDS,  Gambling. 6983  et  seq. 
(Political  Code)    2361 

PLAYING  GAMES  on  Sunday.  7814  et  seq. 

PLEADING  AND  PRACTICE ..  7565-7574 

Formal  Pleas  and  Pleas  in  Abate- 

'  ment   7567-7574 

Plea  in  Abatement  Must  be  Veri- 
fied      7567 

Judgment  Pleaded  Without  Aver- 
ring Jurisdictional  Facts 7568 

How  Character  of  Plea  Determ- 
ined       7569 

Misdemeanor   When   Commenced 
in    County    Court  ^  or    Before 

Justice    ". 7570 

Requisites  of  Plea,  etc 7571 

Objections  to  Indictment  for  De- 
fect in  Grand  Jury,  etc 7572 

When  Such  Plea  Sustained,  etc. .  7573 


Section. 
Form  of  Pleading  Sufficient....  7574 

Plea  on  Arraignment 7565, 7566 

When  Prisoner  Stands  Mute  etc.  7565 
When  Pleads  Guilty 7566 

PLEADING  AND  PRACTICE  as  to 

Insanity 7175-7177 

Forms  for,  in  Justice  Court 6745 

in    Justice     Court     Same     as    in 

County    6737 

Joinder  of  Offenses 7151 

(Civil   Code)    5296-5383 

Rules  of  Court    (Civil  Code) 

pp.  1503-1565. 

PLEADING  OVER    5369,5370 

PLEA  IN  ABATEMENT,  Character 
of,    How    Determined     (Civil 

Code)    5333 

Form  Not  Material  (Civil  Code) . .  5366 

PLEAS    7565-7573 

(Civil  Code)   5330-5337, 5383 

Forms  of,  in  Criminal  Cases 7574 

in  Abatement 7567  et  seq. 

of  Guilty  or  Not  Guilty 7566, 7574 

Oral    7565 

Verified  (Civil  Code)   5332 

Filing,  Indorsement  of .  .C.  C.  R.  12 
(Civil  Code),  p.  1520. 

•    Filing  of  (Civil  Code) 5337 

Forms  of  (Civil  Code) 5383 

Since  Last  Continuance  (Civ.  C.) . .  5336 

PLEDGES  (Civ.  C). 3301-3305,  5290-5295 

and  Pawns  (Civil  Code) 5290-5295 

Securities     or     Collaterals     (Civil 

Code)    3301-3305 

PLUMBING;   Municipal  Regulations 

(Political  Code)    ........  1286-1306 

PLTJRIES  and  Alias  Process.  .Ch.  R. 
26  (Civil  Code),  p.  1536. 
and  Alias  Writs  of  Arrest 6287 

POINTING  Firearms  at  Another... 

6893-6897 

POISONING  Fish  or  Streams 6899 

Form  of  Indictment. . .  .sub.  85,  86,  7161 

Offenses  Concerning  7575-7578 

Springs  and  Wells,  Form  of  Indict- 
ment     sub.  85,7161 

POISONING  SPRINGS,  Wells,  Res- 
ervoirs, etc 7575,7874 

POISONS;       PENAL       STATUTES 

CONCERNING    > 7575-7578 

Poisoning  Springs,  etc 7575 

Placing  Poison   on  Premises   of 

Another,  etc 7576 

Must  be  Labeled : 7577 

to  What  Cases  Not  Applicable..  7578 
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POISONS,  Attempt  to  Poison. 6309  et  seq. 

Crimes  of    ..7575-7578 

Must  be  Labeled 7577 

Putting  on  Premises  of  Another. .  7576 
Stomach  Analyzed  for  (Civil  Code)  5426 
POLICE     COMMISSION     (Political 

Code)    1231, 1232 

Offenses  Concerning  7490 

POLICEMEN  Making  Arrests,  Duties 

as  to  6267-6294 

POLICE  POWERS,   of   Government, 

(Const.)    44 

of  Conductors  (Civil  Code) 5492 

Regulations  of  (PoL  C.)   830  et  #seq. 

POLICY  OF  INSURANCE,  Incontest- 
able After  Two  Years   (Civil 

Code) 4573 

POLITICAL    CAMPAIGNS,    Contri- 
butions to   6630 

Parties  (Political  Code).. 347,  352,   372 
Organization    of    State    (Political 

Code)   121  et  seq. 

POLLING  JURY    7315-7317 

POLLING-PLACES  (Pol.  C.) 339-  346 

POLL  LIST  at  Elections,  Unlawful 

Use  of   6806 

POLLS   (Political   Code) 396,   397 

POLL  TAX  (Political  Code) . . . .2074-2003 
Amount;    When    and    How    Paid 

(Const.)    194 

Applied  to  School  Funds  (Const.). 

211,    259 

POLL    TAXES    Paid    by    Another, 

Penalty    6408 

Paid  Into  State  Treasury  (PoL  C.)  2198 
Reported  to  Superintendent  •  (Polit- 
ical Code)   2199 

When   Due,   Delinquent,   and    Col- 
lected (Political  Code) 430 

POLLUTING  STREAMS   7874, 7875 

Waters   7863-7873 

Water  Supply  of  City  or  Town.   .  7875 

POLYGAMY    6389, 6390 

POLYTECHNIC  INSTITUTE  (Polit- 
ical Code)   1899-1911 

PONDS,    Private    Pishing,    Offenses 

Concerning    6904 

POOLING  Freight  Rates  Unlawful..  7687 

of  Rates  (Civil  Code) 5497 

POOL  OR  BILLIARDS,  Minors  Play- 
ing      6992 

POOL8,     MONOPOLIES,     TRUSTS, 

AND  COMBINES  ..7579-7582,7000 
Forming  Pools,  etc.,  to  Regulate ' 

Price  of  Products  7579 

Combinations,  etc.,  to  Fix  Price 
of  Commodities,  etc 7580 
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8ECTI05. 

Monopolies    7581 

Sections  Given  in  Special  Charge 

to  Grand  Juries   7582 

POOLS,  Actions  Against  Monopolies, 
Trusts    and    Combines    (Civil 

Code)    2487 

or  Trusts  Prohibited  (Const.) 103 

POOR  (Pol.  C.)...1598  et  seq.,  1608-1617 

Maintenance  of  (Const.)  88 

POORHOU8E8,  Municipal  (PoL  C).  1277 

POSSE  COMITATUS    7518, 6271 

POSSESSION,  Adverse  (Civil  Code).  2830 
Actions  Concerning  (Civ.  C). 2453-2465 
of  Land  to  Support  Actions  (Civil 

Code)    2453-2456 

of  .  Personalty  to  Support  Actions 

(Civil   Code)    2461-2465 

POSSESSION  OF  STOLEN  GOODS 

Unexplained  (Note)   7324 

POSTHUMOUS  CHILD  (Civil  Code) 

3402,3759 

Right  to  Inherit  (Civil  Code) 3759 

Takes  Under  Will  (Civ.  C.).6160  et  seq. 

POTATOES  (Political  Code)  2439 

POUND-PENS,   Unlawfully  Driving 

Animals  Into   .- 7337 

Municipal  Regulations  (Pol.  Code).  1285 

POUNDS  (Civil  Code) 5881-5898 

POWDER    7583 

(Political  Code)    1453 

Magazines;  Explosives  (Pol.  C.)..  1271 
POWER  of  Attorney  (Civil  Code).. 

3360,  3440, 3818 

Companies  (Civil  Code) 3627-3637 

PRACTICE  AND  PLEADING  (Civil 

Code)    5296-5383 

of  Circuit  Court  Applicable  to  Jus- 
tice of  the  Peace  Courts  (Civil 

Code)    4652 

Rules    of,    Adopted    by    Supreme 

Court  (Civil  Code)   3227 

Rules  of  Court  (Civil  Code).. pp. 
1503-1565. 
PRACTICE,    Forms   for,    in   Justice 

Court    6745 

in  County  Court  Same  as  Circuit..  6731 
in  Justice  Court  Same  as  in  County 

Court   6737 

of  Law,  Criminal  Provisions  as  to. 

6312  et  seq. 

PRACTICING     Dentistry      Without 

License    6757 

Medicine  Without  License 7564 

PRATT  CITY  Excepted  from  Rate  of 

Taxation  (Const.)   216 

PREACHERS,   Conference  of   (Civil 

Code)    3593-3596 
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Section. 
PRECINCT  Venae  for  Suits  in  Jus- 
tice Courts  (Civil  Code) 4648 

PRECINCTS  (Political  Code) . . .  .339-  346 
for  Elections  (Political  Code).. 339-  346 

How  Changed  (Const.)   104 

FRB-EMPTION    CLAIMS    as    Evi- 
dence (Civil  Code)   3980 

PRE-EXISTING    DEBTS,     Convey- 
ances of  Recorded  (Civ.  C.) . .  3383 
PREFERENCE  as  to  Religion  Shall 

Not  be  Given  by  Law  (Const.).        3 
PREFERRED  CLAIMS,   of  Estates 

of  Decedent  (Civil  Code). 2697, 2598 
PREFERRED       CREDITORS,        of 

Ranks  (Const.)    250 

PREFERRED  STOCK;   How  Issued 

(Const.) 237 

of  Corporations,  How  Issued  (Civil 

Code)    3479 

PREGNANCY   (Civil  Code).... 3794, 3807 
.of  Wife  Ground  for  Divorce  (Civil 

Code)    3794 

PRELIMINARY    PROCEEDINGS. . 

7584-7615 

Complaint,  Depositions,  and  War- 
rant of  Arrest 7584-7588 

Complaint    7584 

Plaintiff  Examined  on  Oath; 
Depositions  Reduced  to*  Writ- 
ing, etc 7585, 7586 

Warrant,  if  Probable  Cause....  7587 
Form  and  Contents 7588 

Discharge  on  Ball  Before  or  With- 
out Preliminary  Examination. 

7589-7592 
When  Officer  May  Discharge  on 

Bail     7589 

Magistrate    7590 

Presumption  in  Fixing  Amount. .  7591 
Returned  to  Court   7592 

Preliminary  Examination  and  Its 

Incidents 7593-7615 

Magistrate  May  Associate  Others 

With  Him  7?93 

Adjournment,  etc 7594 

Default;    Proceedings  Thereon..  7595 
On  Failure  of  Magistrate  to  At- 
tend, Another  May  Act   7596 

Alias  Warrant  7597 

Examination 7598 

Right  of  Defendant  to   Appear 

by  Counsel,  etc.  . . .' 7599 

Testimony  Reduced  to  Writing, 

etc 7600, 7601 

Failure  to  Comply 7602 

All  Witnesses  Examined 7603 

When  Defendant  Discharged  . . .  7604 
68-AO-VOL.  Ill 


Section. 

If  Probable  Cause  Shown 7605 

Form  of  Commitment 7606 

Defendant     May     Elect     Hard 

Labor,  etc 7607 

Bail  by  Sheriff,  etc 7608 

Witness  Bound  Over  7609 

Form  of  Undertaking,  etc 7610 

When  Surety  Required  7611 

of  Minors  and  Married  Women.  7612 

Commitment  on  Default 7613 

Discharge  by  Sheriff 7614 

Magistrate  Must  Report  to  Solic- 
itor, etc 7615 

PRELIMINARY   PROCEEDINGS, 

Costs  and  Fees  in 6652 

PREMEDITATION  Defined  (Note) . .  7084 
"PREMISES,    on    or    About,"   De- 
fined      7352 

Trespassing  on,   After  Warning.. 

7827  et  seq. 
PREMIUMS  of  Life  Policy,  When 
Two  Paid,  Incontestable  (Civil 

Code)    4573 

PREPARATORY  SCHOOL  for  Mines 

and  Mining  <Pol.  C.)  . . .  .1971-1974 
PRESCRIPTIONS,      Filling,     Regu- 
lated    7549-7503 

for  Liquors 7365  et  seq. 

of  Physicians  on  Sunday 7365  et  seq. 

PRESENTATION   of   Claims    (Civil 

Code)    2589-2595 

PRESENTMENT  Defined 7130 

for  Acceptance  (Civ.  C.) 5092-5099 

of  Bills  and  Notes  (Civil  Code) . . 

5025-5042,  5092-5099 

How  Made  (Const.) 8,  173,   176 

PRESIDENTIAL   ELECTIONS  (Po- 
litical Code)   446-  451 

PRESIDENTIAL     ELECTORS   (Po- 
litical Co^e) 446-451,  331, .  332 

PRESIDENT  OF  BANK  Failing  to 

Return  Assessments 7718  et  seq. 

PRESIDENT    OF    SENATE   (Polit- 
ical Code)   916 

May  Administer  Oath  (Const.) ....  279 
Powers  and  Duties  of  (Const.) ....  117 
Pro  Tern;   How  Elected  and  Duties 

of  (Const.)   51,   127 

PRESIDING    OFFICER    Must    Sign 

'       Bills  (Const.) 68 

PRESUMPTIONS  Not  Alleged 7145 

of  Satisfaction  of  Judgment  (Civil 

Code)    4154 

PREVIOUS   CONDITION   of   Servi- 
tude;   Suffrage  Not  Denied  on 

Account  of  (Const.  1875) 38 

Liberty  of  (Const.) 4 
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Section. 
PRICES,  Current  (Civil  Code)   3977 

PRIMARY    ELECTIONS 6818-6825 

(Political  Code)  512-  537 

Laws  (Const.)    190 

PRINCIPAL  (Civil  Code) 5405  et  seq. 

PRINCIPAL  AND  StJRETY    (Civil 

Code)    5384-5409 

PRINCIPALS  AND  ACCESSORIES 

6219, 6220 

PRINTING  (Civil  Code)    5181-5192 

(Political  Code)    1647-1677 

for  Legislature;  How  Done  (Const.)       69 
Public    Documents    Provided     for 

(Political*  Code)    1647-1677 

Where  Done  (Political  Code) '  1657 

PRISONERS  and   Convicts,  Regula- 
tion    6479-6607 

and  Convicts,  Regulation 6470-6607 

Aiding  in  Escape  of 6870  et  seq. 

Cost  for  Removing,  Failure  to  Pay.  7475 

Escaping  from  Jail 6865 

Failing  to  Keep  Accounts  for  Feed- 
ing    .• 7473  et  seq. 

Failure  to  Receive  '7471 

Feeding,     Failing     to     Pay     Over 

Money    7461 

in  Jail   7191-7211 

Pardons,  etc 7510-7516 

Removal,  Fees  for   6638 

Statement     of     Imprisonment     by 

Judges    7654 

(Civil   Code)    5872 

PRIVATE    CORPORATIONS    (Civil 

Code)   3449  et  seq. 

PRIVATE  PERSON  May  Arrest. . . .  6273 

Must   Assist   Officer 6271 

Roads   (Civil  Code) 5841-5843 

Secretary  (Pol.  Code) 555  et  seq. 

PRIVIES,      Municipal      Regulations ' 

*     (Political  Code)    . .' 1293 

PRIVILEGED    COMMUNICATIONS 

(Note)    7084 

Between      Attorney      and      Client 

(Civil  Code)    3962 

PRIVILEGE,  Violation  of 7712  et  seq. 

PRIVILEGE  TAX  (Const.) 221 

of     Suffrage    Protected     by    Law 

(Const.)    33 

Tax  (Political  Code) 2361, 2362 

Tax    in    Municipalities     (Political 

Code)    .% 1338-1347 

PRIVILEGES  and  Immunities  from 

Arrest  (Const.) 7,  56,  192,    275 

and       Immunities       of       Citizens 

(Const.)     1-    36 

Not    Affected    by    Religious   Prin- 
ciples (Const.)   '. .         3 
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Sktioh. 
of  Floor  of  Legislature  (Const.)..      57 
and  Franchises  Shall  Not  be  Ex- 
clusive  (Const.)    22 

PRIZE  FIGHTING   7616-7618 

Betting  on    7000 

PROBABLE  CAUSE   6703 

Ground  for  Warrant  (Const.) 5 

PROBATE  CLERK  (Civil  C.) .  .5430-5432 
PROBATE  COURTS  (Civ.  C.J.. 5410-5442 
PROBATE  JUDGE  Ex  Officio  County 

Judge    6690 

Failure    to    Perform    Duty    as   to 

Public  Roads   7738 

Fee    Book    Examined    by    Grand 

Jury    7291 

Making  False  Registration  Lists..  0797 

Neglect  of  Duty  7457 

Neglect    of   Duty   as    to    Election 

Law   6811  et  seq. 

PROBATE  JUDGE8,  Offenses  Con- 
cerning     7465-7467 

Constitutional  Provisions. 

Creation      and      Jurisdiction      of 

(Const.)    139,  149 

Election,     Term     of     Office,     etc. 

(Const.)    152,  155 

Impeachment  of  (Const.) 174 

Cannot  Practice  Law  (Const.)....    162 

Oath  of  Office  (Const.)   279 

Vacancy'  in    Office;     How    Filled 

(Const.)    i5g 

PROBATE  of  Deeds  and  Convey- 
ances (Civil  Code)    3362 

of  Documents,  Presumption  as  to 

(Civil   Code)    4001 

of  Will  (Civil  Code)   6181  et  seq. 

Records  Open  for  Inspection  (Civil 

Code)    '..  5425 

PROCEDENDO    Issued     to    Justice 

Courts  (Civil  Code)    4726 

PROCEEDINGS,  Criminal;  How  In- 
stituted   (Const.)     8 

to   Keep   the  Peace 7520-7540 

PROCESS    7470, 7471 

Against   Corporation    6624-6627 

Failure  to  Execute  7470 

Obstructing    7708-7711 

Resisting 7708  et  seq. 

Resisting,  Form •  of  Indictment... 

sub.  92.7161 

Service  Upon  Convicts   6557 

(Civil  Code)   3056,  3218,  5303-5306 

Abuse  of,  Contempt  (Civil  Code). 

sub.  4,4630 
Alternate  Modes  of  Service  (Civil 

Code)    5314 

Civil,  Issuing,  Executing  and  Re- 
turning (Civil  Code) 5296-5320 
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PROCESS— Continued.  Section. 

Compulsory  for  Witnesses  (Const.)  6 
Probate  Courts  (Civ.  C.)...5436  et  seq. 
Regular  on  Its  Face,  Justification 

Under  (Civil  Code) 5871 

Served   on   Corporation. ..  .Ch.   R. 

21  (Civil  Code),  p.  1534. 
Served  Upon  Nonresidents.  .Ch.  R. 

22  (Civil  Code),  p.  1535. 
Service    on    Foreign    Corporation 

(Const.)    232 

Style  of  "The  State  of  Alabama" 

(Const.)    - 170 

(See  Subjects  Such  as  "Attach- 
ment," "Executions,"  "Gar- 
nishment," "Summons," 
"Subpoenas,"  etc.) 

PROCLAMATION  OF  GOVERNOR, 

Calling         Special      .  Session 
(Const.)    76 

PRODUCTION  of  Papers  in  Circuit 

Court,   Penalty C.   C.   R. 

8  (Civil  Code),  p.  1519. 
of    Writings    as    Evidence    (Civil 

Code)    4058,4059 

PROFANE     LANGUAGE,     Penalty 

for  Using    6217 

PROFERT  (Civil  Code) 5326 

PROFESSIONS,  State  License  (Civil 

Code)    2361 

Municipal  License  Required   (Pol. 

Code)    1338-1347 

PROHIBITION  DISTRICT  Defined.  7375 

Form  of  Indictment sub.  105,7161 

Soliciting    or    Delivering    Liquors 

in   7371-7377 

PROHIRITION  LAWS,  Evasion  of  . 

7357  et  seq. 

How  Enacted  (Const.)  104 

Violation  of 7357  et  seq. 

Local  Option  (Pol.  Code) 492-  511 

PROHIBITION  WRIT   (Civil  Code) 

5450-5472 
Pleading  and  Practice  as  to  Writ 

of  (Civil  Code)    4864-4872 

Supreme  Court  Ma£  Issue  (Const.)     140 

PROLIXITY   in    Indictments    to   be 

Prevented    7134 

of  Pleadings  (Civil  Code) 5322 

PROMISES   (Civ.   C.)....4835,   4840,2503 

PROMISSORY  NOTES  (Civil  Code) 

4958-5161 
PROMULGATION  of  Law  (Const.).       85 

PROOF   OF   EXHIBITS.. Ch.   R.   64 

(Civil  Code),  p.  1546. 

PROOF  OF  INTENT 6873  et  seq. 

of  Wills  (Civil  Code) 6182  et  seq. 
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Section. 

PROPERTY   (Civil  Code) 

419)6  et  seq.,  3860-3909 
Bringing      Into      State      Fraudu- 
lently       6925  et  seq. 

Embezzled,  Receiving   6841 

Obtaining  or  Disposing  of  Fraudu- 
lently     6920-6934 

of  County,  Levying  on  6691 

Value  of  When  Stolen 7327 

PROPORTIONATE  Taxation  (Const)  211 
PROPS  in  Mines  (PoL  Code).  1020  et  seq. 
PROSECUTING  ATTORNEY  ..7778-7804 
PROSECUTING  ATTORNEYS,  Fees 

of    6634 

(Solicitors)   7778-7804 

PROSECUTIONS,     Commenced     De- 
fined      7350 

Time  in  Which  Begun 7344-7351 

Constitutional  Provisions. 
PROSECUTIONS  Remain  Unaffected 
by  the  Constitution,  schedule  2. 
Shall  be  in  the  Name  of  the  State 

of  Alabama  (Const.) 170 

Mode  of  (Const.)   5,     12 

Rights  of  Accused  in  (Const.). .  .5,     12 
PROSECUTOR,        Costs        Against, 

.    County  Court  6722 

Liable  for  Costs   7302 

PROSECUTOR'S  Name  Endorsed  on 

Indictment    7301 

PROSECUTRIX,  Complaint  of  (Note)  7696 

Evidence  of  (Note)   7776 

PROSTITUTES    7843 

PROSTITUTION     7619,6211 

Houses  of  (Pol.  Code)  1294 

Keeping  Girl  Under  Fourteen  for.  6211 

PRO  TEM  President  of  the  Senate 

(Const.)    51,    127 

PROTEST  (Civil  Code) 

5166  et  seq.,  5145  et  seq. 
Damages  and  Charges  (Civil  Code) 

5145-5149 
of  Bills  and  Notes  (Civil  C). 5100-5108 
PROVISIONS     Applicable     to     the 

Whole  Code  (Pol.  Code) ....  1-      13 

PUBLICATION  of  Notices,  Fraudu- 
lent      7433 

of  Notices  (Civil  Code) 5181-5192 

of    Notices,    How    Proved     (Civil 

Code)    3993   et   seq. 

PUBLIC  ACCOUNTS,  Examiners  of 

(Political  Code)    546-  549 

and  Private  Nuisances  (Civil* C).  5193 

PUBLIC   CONTRACTS,    Officers   In* 

terested  in    7434 

PUBLIC  DRUNKENNESS    6770 
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Section. 
PUBLIC   OFFENSES    ....6754-6756,7120 
PUBLIC  OFFICERS,   Criminal  Pro- 
visions Belating  to 7430-7490 

Impeachment  of   7099-7126 

Impeachment   of    (Const.) 173,   176 

Lobbying  Prohibited   7386 

PUBLIC  PLACE,  Gaming  in 6983 

How  Described  in  Indictment 7141 

PUBLIC  REVENUE,   Embezzlement 

of    6838 

PUBLIC  ROADS  7395,  7727-7744 

Change  of  (Civil  Code) 5771  et  seq. 

Changing  Unlawfully    7733 

Failure  to  Open 7735 

Failure  to  Work 7737 

Obstructing,  Form  of  Indictment. . 

sub.  80, 7161 

Use  of  Automobiles  on  6322-6327 

Working  by  Contract  (Civil  Code) 

5823-5839 

PUBLIC    SCHOOLS,    Offenses    Con- 
cerning      7750-7755 

(Political  Code)  1678  et  seq. 

PUBLISHING  AS  COWARD 6772 

PUGILISTIC  ENCOUNTER,  Denned  7617 

PUNISHMENTS,         JUDGMENTS, 

AND  SBNTEN0E8 7620-7654 

Death  Sentence,  Execution  of. 7639-7652 

When  Executed 7639 

By  Whom   7640 

Where    7641 

Notice,  etc 7642 

Who  Present   7643 

Pregnancy   of   Female    Convict, 

etc 7644-7646 

When  Convict  Sentenced,  but  Not 

Executed  on  Day  Fixed,  etc... 

7648, 7649 
When    Sheriff    May    Order    Out 

Troops    7650 

When  Misdemeanor   7651 

Failure  of  Sheriff  to  Report  to 

Governor  in  Such  Case 7652 

Judgment,  Confession  of,  Impris- 
onment in  County  Jail,  or  Hard 
Labor  for  Failure  to  Pay  Fine 
and  Costs   7631-7635 

Prosecutor  May  Confess  Judg- 
ment, etc 7631 

Confession  of  Judgment  by  De- 
fendant      7632 

Execution    7633 

Default  in  Payment  of  Fine  and 
Costs  7634 

When  Additional  Hard  Labor  for 
Costs     7635 

Legal  Punishments  Specified.  .7620, 7621 
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Offenses    Hot   Specially   Provided 
for    7622 

Punishment    Determined    by    the 

Jury   7629,7630 

Fines    7629 

When  Jury  Need  Not  Impose...  7630 

Punishment  Fixed  by  the  Court. . . 

7623-7628 

When  Fixed  by  the  Court 7623 

Imprisonment   for   Life,   If   No 

Limit  Prescribed  7624 

on  Second  Conviction   7625 

Shortest    Term    of    Labor    Ten 

Days   7626 

Imprisonment    in    County    Jail, 

etc 7627,  7628 

Sentence,  Effect  of 7636-7638 

Terminates   Bight   of   Executor, 

etc 7637 

Imprisonment  for  Life 7637 

Sentence  of  Officer  to  Peniten- 
tiary   7638 

Statement  of  Presiding  Judge....  7654 
Stay  of  Execution  7653 

PUNISHMENT  for  Contempt   6693 

Shortest  Term   7626 

When  Fixed  by  Court  7623 

When  Not  Specially  Provided....  7623 
Summary,  Inflicted  by  Court  (Civil 

Code)    4630 

Judgment  and  Sentence 7620-7654 

How  Fixed  (Const.)   104 

Involuntary  Servitude  as  (Const.)  32 
Not  Cruel  or  Unusual  (Const)...  15 
of  Members  of  Legislature  (Const.) 

53,     54 
When  and  How  Inflicted  (Const)       7 

PUPILS,  Eligible  to  School  (Political 

Code)    1755-1757 

Enumeration  of  (Pol.  C.) 1717,1718 

Examination  of  (Political  Code)..  1758 

PUBCHASE  MONET  (Civil  Code)..  5160 

PURCHASERS  of  Franchise  of  Cor- 
porations, Bights  of  (Civil 
Code)    3460 

PURGING    REGISTRATION    LIST 

(Const.)    190 

PURSUIT  OF  HAPPINESS,  An  In- 
alienable Right  (Const.) 1 
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QUADRENNIAL  SESSIONS  of  Leg- 
islature (Political  Code)    .... 

QUAILS,  Hunting  Season  

QUAKERS  (Civil  Code)    4883 
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Section. 
QUALIFICATIONS    to    Hold    Office 

(Political  Code)    1467-1474 

of  Jurors 7239-7247 

of  Jurors,  How  Ascertained  7270 

for  Office  of  Trust  or  Profit  (Const.)  60 
of  All  Executive  Officers  (Const.) 

116,  117,    132 
of    Judges    of    Courts    of    Record 

(Const.)   154 

of  Solicitors  (Const.)  167 

of  Legislators  (Const.)   47 

of  Voting  (Const.)   180,    182 

QUARANTINE  and  Health  Laws.. 

7049-7083 
and  Health  Regulations, Municipal; 

Additional  (Political  Code) . . .  1276 
Laws  and  Regulations  (Pol. C). 736-  756 

of  Animals   7083 

Right  of  Widow  (Civil  Code) 3824 

QUARTERED,  Soldiers  in  House  of 

Citizen   (Const.)    28 

QUARTERMASTER  (Political  Code) 

934,  936,   994 

General  (Political  Code)  930,   931 

QUARRYING  COMPANY  (Civ.  C.) .  3481 
QUASH,  Motion  to  (Civ.  C).  ..4721,5366 

QUASHING  Indictment  7159 

Jury,  Grounds  for  (Note)  7263 

Venire 7258 

Venire  (Note)   7265 

Motions,   When   Made...C.   C.   R. 
1-3  (Civil  Code),  p.  1520. 
QUASI    PUBLIC    CORPORATIONS, 
Forfeiture  of  Franchise  (Civil 

Code)    3513 

QUIA  TIMET,  Bills  for  (Civil  Code) 

5443-5449 
QUIETING    TITLE,    DETERMINA- 
TION OF  CLAIMS  TO  LAND 

(Civil  Code)    5443-5449 

QUI  TAM  ACTIONS  (Civ.  C.) .  .2474,  4840 

QUORUM,  How  Obtained  (Const.) . .  58 
of  Legislature  (Const.)   52 

QUO    WARRANTO,    ACTIONS    IN 

NATURE  OF  (Civ.  C.)   ..5450-5472 

RABID  DOG  Running  at  Large 6235 

RACES,  Intermarriage  of,  Regulated  7421 
Intermarriage        of        Prohibited 

(Const.)    102 

Separate  Cars  for  (Civil  Code) . . .  5487 
Separate     Schools     Provided     for 

(Const.)    256-  270 

Suffrage   Not   Denied   on   Account 

of  (Const.  1875) 38 

in  Wrong  Coaches,  Penalty 7684  I 


Section. 
RACE  TRACK  (Political  Code) ....  2361 

RACING    7728, 7808 

Betting  on  7000,  7002  et  seq. 

Horses,  Betting  on 7002-7005 

on  Roads  7728 

RAFFLING    6998 

RAFTING  TIMBERS,  Offenses  Con- 
cerning     7863-7873 

RAILROAD   ACCIDENTS   Reported 

£  Civil  Code)    5666 

RAILROAD  BRIDGES   7677 

RAILROAD  CAR,  Burglary  of 6417 

See  "Railroad  Trains/' 
RAILROAD     COMMISSION    (Civil 

Code)    5632-5725 

Failure  to  Comply  with  Orders . . 

7656  et  seq. 
RAILROAD      EMPLOYES,      Exam- 
ination of  7655  et  seq. 

RAILROAD  LIGHTS,  Injuring,  Pen- 
alty    7680 

RAILROAD   SIGNALS,    Wrongfully 

Removing    76Q0 

RAILROAD  TICKET,  Refusal  to  Sell  7661 

RAILROAD  TRAINS,   Jumping  Off 

or  On  7679 

Throwing  or  Shooting  Into.  .7675  et  seq. 

Unlawful  Riding  On 7682  et  seq. 

Wrongfully  Tampering  With. 7685  etseq. 
RAILROADS,  PENAL  LAWS  CON- 
CERNING     7655-7695 

Illegal  Freights,  Rates  or  Charges. 

7687-7695 

Unlawful  Pooling   6787 

Extortion   7688 

Reduction  of  Regular  Rates 7689 

Failure  to  Publish  Rates,  etc...  7690 

Free  Passes,  etc.,  Prohibited....  7691 

Exemptions   *  7692 

Witnesses   Required    to    Answer 

Questions  Before  Grand  Jury.  7693 
Witness  Failing  Guilty  of  Con- 
tempt, etc. 7694 

Higher  Rate  of  Fare  than  Pro- 
vided  by  Law    7695 

Offenses  Against  Railroads. . .  .7675-7686 
Throwing  Missile  Into  Car,  etc. 

7675,  7676 
Injuring  Bridge,  etc.,  or  Salting 

Track    7677 

Obstructing  Railroad,  etc 7678 

Jumping  on  or  Off  Trains 7679 

Removal  of  Signals  7680 

Discharge  of  Gun,  etc 7681 

Unlawful  Riding  on  Trains 7682 

Jurisdiction  of  Offense  7683 
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Passenger  in  Coach  Not  Desig- 
nated for  His  Color 7684 

Uncoupling,  etc.,  Train  by 
Person  Not  Employed 7685 

Wrongfully  Signaling   7686 

Operation  of;    Police  Regulations 

Concerning    7655-7674 

Employing  Persons  Not  Licensed, 

etc.* 7655 

Failure  to  Provide  Depot  Con- 
veniences     /  7656 

Failure  of  Commissioners  to 
Notify  Solicitor  and  Attorney- 
General  of  Refusal   7657 

Violating  Chancery  Decree,  etc.  7658 
Failure    to    Instruct    Engineers, 

etc 7659 

Must  Keep  Lights,  etc 7660 

Refusal  to  Sell  Tickets 7661 

Failing  to  Ring  Bell,  etc 7662 

Failure  to  Stop  at  Crossing,  etc. 

7663,  7664 
Negligence  of  Conductors,  etc . . .  7665 

Accidents   7666 

Bell  Cord,   etc 7667 

Injuring  Railroad  Fences 7668 

Stock  Killed  by  Train 7669 

Failure  to  Stop  at  Station,  etc..  7670 

Charging  Higher  Rate,  etc 7671 

Failure  to  Give  Receipt,  etc 7672 

Obtaining  Cars  Without  Inten- 
tion of  Using  Same,  etc 7673 

Receiving  Rebates,  etc 7674 

RAILROADS     Charging     Excessive 

Rates,  Penalty 7671 

Free  Passes  Prohibited 7691 

(Civil  Code)   5473-5631 

Constitutional  Provisions. 

RAILROADS  and  Canals  (Const.).. 

242-  246 

Depots,  Right  to  Construct  ( Const )     243 

Discrimination  and  Extortion  Pro- 
hibited  (Const.)    243 

Failure    to    Accept  Provisions  of 

Constitution   (Const.)    246 

Free  Passes  Not  Issued  to  Judicial 

or  Legislative  Officers  (Const)    244 

Future  Legislation  for  (Const.)..     246 

Property  and  Franchises  of  Taken 

(Const)     23 

Public  Highways  and  Common  Car- 
riers  (Const)    242 

Rebates     and     Rates     Regulated 

(Const)    243,    245 

Right  to  Connect  and  Cross  Other 

Lines  (Const.)   242 
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Right   to  Construct  and   Operate 

Lines  (Const.)   .  *. 242 

Use  of  Streets  (Const)  228 

RAMS,  Lien  for  Service  (Civil  Code) 

4810-4813 
RANGE  Company  (Political  Code)..  2361 

RAPE    7696-7708 

Punishment  of  7696 

Proof  of    7697 

Carnal  Knowledge  by  Adminis- 
tering Drug,  etc 7698 

Carnal  Knowledge  of  Girl  Under 

ten    7699 

of    Girl    Over    Ten    and    Under 

Fourteen    7700 

of  Married   Woman   by  Falsely 

Personating  Husband  7701 

Attempt  by  Such  Deception 7702 

RAPE,  Form  of  Indictment. .  .sub.  88, 7161 

RATES  of  Freight,  Pooling  Unlaw- 
ful     7687 

Railroad,  Excessive,  Penalty. ......  7671 

Tariff  of  Railroad,  Failure  to  post  7690 

Wrongful  Reduction  of 7689 

Regulation       (Railroads)       (Civil 

Code)    5520-5562 

Maximum  (Railroads)  (Civil  Code) 

5565-5592 
Regulation  Authorized  (Const.). 243,  245 
Contest  by  Railroads  (Civil  Code) 

56S4  et  teq. 
Fixed,  Contest  of  (Civ.  C.)..5684  et  seq. 

for  Passengers  (Civil  Code) 5563 

Injunction  as  to  (Oiv.  C.) . .  .5689  et  seq. 
Joint,  Fixed  by  Commission  (Civil 

Code)    5681 

Maximum  and  Classification  (Civil 

Code)    5566-5578 

Maximum,  Contest  of  (Civil  Code) 

5579-5592 
Railroad,  New  Ones  Fixed  (Civ.  C.)  5678 
RATIFICATION  of  Constitution;  Ef- 
fect of  (Const.),  schedule  1-6. 
Mode  of  (Const.),  schedule  4. 

RATIO  of  Representation  in  Legis- 
lature   (Const.).. 199-203,  243 

RAZOR,    Manslaughter    by    Killing 

With   7093 

REAL  Actions    (Civil  Code) 

*  3838-3858,5307 
Estate  Agency  (Political  Code)..  2361 
Estate,  Actions  as  to  (Civ.  C). 2453-2460 
Owner     Now     Brings     Ejectment 

(Civil  Code)   3839 

RE-ARREST  After  Escape  6277 

REBATES  as  to  Insurance  Prohibited  7188 
Form  of  Indictment sub.  89, 7161 
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Section. 
REBATES,     DISCOUNTS,     DRAW- 

BACKS,  ETC 7703-7707 

Taking  Rebate  by  State  Officer. . 

7703, 7704 
By  Officer,  etc.,  of  Town,  etc.. ..  7705 
By  Officer,  etc.,  of  Railroad,  etc..  7706 

By  Factor,  etc 7707 

REBATES,  Railroad  Rates,  Discrim- 
ination      7674 

Regulated  (Const.) 245 

REBUTTING  Interrogatories   (Civil 

•        Code)    3149 

RECANTATION  (Civil  Code).  .3749,3752 
RECEIPTS  (Civ.  C).  6131-6136,  3973,3974 

for  Taxes  (Political  Code) 2174 

Effect  of,  as  Releases  (Civil  Code) 

3973  et  seq. 
of    Warehousemen    and    Common 

Carriers  (Civil  Code) 6131 

of    Warehouse    Negotiable    (Civil 

Code)   6135  et  seq. 

Only  Prima  Facie  Evidence  (Civil 

Code)    3964 

Warehouse,  False   7859-7861 

RECEIVERS  (Civil  Code)   .....5726-5731 
Appeals  from  Appointment   (Civil 

Code)    2840 

Rules  as  to  in  Chancery.  .Ch.  R. 
110,  111  (Civil  Code),  p.  1563. 
RECEIVERSHIP  Cases  Heard  in  Su 

preme  Court  (Civil  Code) 5962 

RECETvTNO  Embezzled   Property.. 

6841, 6842 
Stolen  Goods,  Form  of  Indictment 

sub.  90,7161 

Stolen  Property 7329 

RECENT     Unexplained     Possession 

(Note)    7324 

RECONSIDERATION    of    Bills    in 

Legislature    (Const.) 125 

RECONSTRUCTION  Acts   (Political 
Code),%pp.  39-58. 
Acts,  Veto  of  (Political  Code),  pp. 
41-54. 
RECORD,  Abridgment  of,  by  Agree- 
ment. .S.  C.  R.  28  (Civil  Code), 
p.  1513. 
in   Supreme   Court,    What    Consti- 
tutes (Civil  Code)    5988 

of    Mortgages,    Satisfying    (Civil 

Code)   4897  et  seq. 

of  Supreme  Court,  Binding  (Civil 

Code)    5989 

RECORDER,  Ex  Officio  (Pol.  C.) . . . .  1228 

Courts  (Political  Code)  1213-1229 

RECORDING  and  Registration  of 
Conveyances  Regulated  (Civil 
Code) .3367-3382 
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Section. 
Conveyances  of  Property  Brought 

Into  State  (Civil  Code)   3378 

Conveyances   Operates    as    Notice 

(Civil  Code)    3373 

Deeds,  etc.  (Civil  Code)  3367-3395 

of  Judgments  (Civil  Code)  .  .4156-4159 
Secretary  (Political  Code)   ...556,    557 

RECORDS  and  Dockets  Kept  by  Cir- 
cuit Clerk  (Civil  Code).  .3272  et  seq. 
Lost,  Substitution  of  (Civil  Code) 

5739  et  seq. 
of    County    Replaced    When    De- 
stroyed   (Civil   Code)    3319 

RECORDS,    Forging,    Falsifying,    or 

Destroying    6912 

Judicial  (Civil  Code)    5732-5745 

Refusing  Inspection   of    7439 

RECOUPMENT  and  Set-Off  (Civ.  C.) 

5858-5865,  3865,  4653 

RECTIFIERS  (Political  Code)    ....  2361 

REDEMPTION,   Equity   of,   Subject 

to  Execution  (Civil  Code) 4091 

REDEMPTION  OF  REAL  ESTATE 

(Civil  Code)    5746-5759 

RE-ENACTMENT     of    Statutes 

(Const.)    45 

RE-EXAMINATION   in   Chancery.. 

Ch.  R.  52,  55  (Civ.  C),  p.  1543. 
REFERENCES  Before  Register  (Civ. 

Code) 3157-3161 

REFORMATORY     and     Industrial 

School*  (Political  Code) ..  1954-1970 

REFUNDING  TAXES  (Pol.  Code) . . 

2340-2347 
Paid  by  Mistake  (Political  Code) 

2345  et  seq. 

REFUSING  TO  AID  OFFICER 

7708-7711 
Inspection  of  Records  7439 

REGISTER  Failing  to  Make  Deed..  7463 

Offenses  Concerning  7455-7467 

in  Chancery  (Civil  Code)   

3070-3086,  6054  et  seq. 
Special,  When  Appointed.  ..Ch.  R. 

6  (Civil  Code),  p.  1530. 
Interested,  Special  Appointed.  .Ch. 
R.  6  (Civil  Code),  p.  1530. 

REGISTRARS,  Oath  of  to  Electors 

(Const.)    188 

of  Voters  (Political  Code)   300-  330 

REGISTRATION,    Certificates,   Buy- 
ing, Penalty  for 6808 

of  Animals  Regulated 6242 

of  Voters  Unlawfully 6795 

(Civil  Code)   3368-3381 
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Section. 
Persons  Disqualified  from  Register- 
ing or  Voting  (Const.).  ..182,    184 
Who  Entitled  to  Register  (Const.) 

180,    196 
REGISTRY,    Official,    How    Proven 

(Civil  Code)   3999 

REHEARING  and  New  Trial  (Civil 

Code)    5371-5881 

in  Chancery Ch.  R.  81  (Civil 

Code),  p.  1553. 
REINSTATING  In  junctions..  Ch.  R. 

100  (Civil  Code),  p.  1559. 
RELATION  Between  Party  Furnish- 
ing Land  and  Party  Furnish- 
ing Teams  (Civil  Code) 4742 

of  Landlord  and  Tenant  (Civ.  C.) 

4742,  4743 

RELATIONSHIP  (Civil  Code) 

3757,  4877,  4878 

RELATOR  (Civil  Code)  5459 

RELATIVES  Liable  to  Support  Poor 

(Political  Code) 1614 

RELIGION  (Civil  Code) 

3613-3618,  4881-4883 
No    Preference   to    Denomination, 
Sect,  Society,  or  Form  of  Wor- 
ship (Const)   3 

Not  Established  by  Law  (Const).        3 
Property    Used    for    Not    Taxed 

(Const)   91 

RELIGIOUS  Worship,  Disturbing... 

6787-6769 
Test   Not  Required   for   Office   or 

Trust  (Const.)   3 

REMANDED     CAUSES     Not     Con- 
tinued of  Course.. C.  C.  R.  28 
(Civil  Code),  p.  1524. 
REMEDIAL  WRITS,  Power  of  Su- 
preme Court  to  Issue  (Const.)     140 

Appeals  from  (Civil  Code) 2843 

Heard  in  Supreme  Court  (Civ.  C).  5961 
Pleading  and  Practice  as  to  (Civil 

Code)    4864-4872 

REMEDIES  Shall  Not  be  Impaired, 
Destroyed,    Nor    Revived 

(Const.)    95 

REMEDY  (Political  Code)  10 

REMITTING  FINES,  Forfeitures, 
and  Penalties;  How  Author- 
ized (Const.) 101 

REMONSTRANCE,    Bight    of    Pre- 
served to  Citizen  (Const.) ....       25- 
REMOVAL  of  Officers  by  Impeach- 
ment    7099-7126 

of  Cause  by  Foreign  Corporations, 
Grounds  for  Canceling  Per- 
mit (Civil  Code)   3654 


of  Causes  from  Justice  of  the  Peace 

to  Circuit  Courts  (Civ.  C.)....  4283 
of  Executors   and    Administrators 

(Civil  Code)    2566-2575 

of  Governor  (Const)  127 

of  Officers  (Const)    173-176 

of  Prisoners 6638,  6642-6644 

of  Trust  Property  to  Another  State 

(Civil  Code)  6081-6084 

or  Bringing  Causes  by  Foreign  Cor- 
porations   in    Federal    Court, 
Penalty  for  (Civil  Code)  .8659  et  seq. 
Out  of  State  Ground  for  Attach- 
ment (Civil  Code)   2925 

REMOVING  of  Prisoners  from  One 

Jail  to  Another 7206 

Prisoner,  Fees  for 6638 

Prisoners,  Failing  to  Pay  Cost —  7475 
Cause  to  Federal  Court  by  Foreign 
Corporation,  Penalty  for  (Civil 
Code)    3660 

RENCOUNTER,   Sudden,   Killing  in 

(Note)    7'«4 

RENTS  (Civil  Code)   ....4731-4753,3855 

REPEAL  of  Laws  Affect  Prosecution  7806 

(Political  Code)  10 

of  Law;    Laws   Not   Inconsistent 

With    Constitution    Not    Re-     • 

pealed,  schedule  1,  p.  204. 
of  Local  Law  Void  Unless  Notice 

Given   (Const)' 107 

of  Part  of  General  Law  Shall  Not 

Create  Local  Law  (Const)...    105 

REPEALING  Sections  of  Code  (Po- 
litical Code)    10,     13 

REPLICATIONS,  Form  of.  .sub.  8,9,  7574 

(Civil  Code)  5338 

in  Chancery  (Civil  Code) 3122 

REPORTER  of  Supreme  Court  (Civil 

Code)    5995-6015 

REPORTS  of  Solicitors  to  Attorney- 
General  7785  et  seq. 

Alabama,  to  be  Kept  by  Probate 
Judges  (Civil  Code) sub.  9,  5421 

of    Committees;     How    Adopted 

(Const.)   64 

of  Supreme  Court  (Civ.  C).  ..6007-6015 

REPORTS  OF  SUPREME  OOUBT, 
Reporting  and  Publication  of 

(Civil  Code)   5995-6006 

Republication  of  Authorized  (Civil 

Code)   6007-6015 

Sale  of  (Civil  Code) 5995-6006 

Specifications  for  (Civil  Code) 6006 

REPRESENTATION  (Civil  Code)..  4292 
(Const.)    197-  203 


INDEX  TO 

With  References  to  Volumes  I  and  II, 

Section. 
REPRESENTATIVES   (Pol.  C.).900-  928 

Constitutional  Provisions, 
and  Senators,  Apportioned  Among 

the  Several  Counties  (Const) 

199-  203 
and  Senators,  Number  of  (Const) 

197,    198 

Arrest  of  (Const)  56 

Bribery  of  (Const.)  79 

Number  and  Apportionment  of  to 

the  Several  Counties  (Const) .    202 

Number  of  (Const)  50 

Office;    Vacancies,    How   Filled 

(Const) 46 

Pay  of  (Const)  49 

Qualification  of  (Const) 47 

When  and  How  Elected  (Const.) . .      46 

REPRIEVE,    Granted   by   Governor 

(Const.)    124 

REPRIEVES  and  Pardons 

7510-7516,  7653,  7654 

REQUESTED  CHARGES,  Jury  (Civil 

Code)    5364 

REQUISITION  for  Felons 6939-6953 

RESATiE    of    Estates    of    Decedent 

(Civil  Code)  2613 

of  Lands,  When  Vacated  (Civ.  C.) .  2641 

RESCUE    6870 

RESERVATION  in  Mortgages  Void 

(Civil  Code)   4294 

in  Conveyances  (Civ.  C.)...3422  et  seq. 
of  Benefits  (Note)  (Civil  Code) . . .  4287 

RES  GESTAE  (Note)  7084 

RESIDENCE  (Political  Code) . .  .290,  295 
Between    Counties    or    Precincts 

(Political  Code) 297 

Executive  Officer  Shall  Beside  at 

Capital  (Const.) 118 

Exempt  (Const.)   204-  210 

in  Two  Counties  (Pol.  C.) 296 

of  Officers  (Political  Code) 1468 

Temporary  Absence  (Pol.  C.) 295 

Temporary    Absence    Shall    Not 

Cause  Forfeiture  of  (Const.).  31 
to  Entitle  a  Person  to  Vote  (Const.)     178 

RESIDENTS,    Declared    Citizens 

(Const.  1875)   2 

RESIGNATION  (Civil  Code) 4452 

(Political  Code) ; .  1556-1568 

of  Governor  (Const.)   127 

of   Executors   and    Administrators 

(Civil  Code)   2576-2578 

from  Office  (Political  Code) 

1556-1558,  1563  et  seq. 


VOLUME  III,  lOgj 

and  the  Constitution  of  Alabama,  1901. 

Section. 
RESISTING     OR     OBSTRUCTING 
PROCESS    AND    REFUSING 
TO  AID  OFFICER  IN  MAR- 

ING  ARREST   7708-7711 

Resisting  Officer   7708 

Refusal  to  Aid,  etc 7709,  7710 

Resisting  Person  Aiding  Officer. .  7711 
RESISTING  Process,  Form  of  Indict- 
ment   sub.  92,  7161 

RESOLUTIONS     o  f     Municipalities 

(Political  Code) 1251-1259 

RESTAURANT,  Liens  of   (Civ.   C.) 

4827,  4828 

RESTITUTION  (Civil  Code). .  .4269,  3784 

Form  of  Writ  (Civil  Code) 4286 

RESTRAINING  ORDER  for  Injunc- 
tions (Civil  Code) 4533 

RESTRICTIVE      ENDORSEMENTS 

(Civil  Code)  4991  et  seq. 

RESULTING  TRUSTS  (Civil  Code) 

3412  et  seq. 

RESULTS  Stated  in  the  Alternative.  7150 

RETAILERS— LICENSES   (Civ.   C.) 

5760-5764 

(Political  Code)  2361 

RETAKING  Testimony  in  Chancery 

(Civil  Code)  3145 

RETAXATION  of  Costs  (Civil  Code) 

3684-3686 

RETENTION  of  Possession  is  Badge 

of  Fraud  (Note)  (Civil  Code) .  4287 
of  Title,  Recording  (Civ.  C.) .  .3393,  3394 

RETREAT,  Duty  of  (Note) 7084 

RETURNING    Officer     of     Election 

(Pol.  Code) 414,  418,  419,    347 

RETURN  Day  of  Process  (Civ.  C.) . .  5320 

of  Appeals  (Civil  Code) 2870,  2871 

of  Bills  by  Governor  (Const.) 125 

of  Execution  (Civil  Code) 4097-4134 

of  Elections  to  Secretary  of  State 

(Const.)   193 

Time  of  Process  (Civil  Code) 5318 

RETURNS    of    Primary    Elections, 

Changing  or  Altering 6824 

REVENUE        AND        TAXATION 

(Treated  in  Pol.  C.) 2060-2412 

REVENUE   AND   TAXATION,   OF- 
FENSES  CONCERNING.  7712-7720 
Carrying    on    Business    Without 

License,  etc 7712-7715 

Sales  of  Bankrupt  or  Insolvent 

Goods    7716 

False    or    Fraudulent    List    by 

Taxpayer   7717 

Failure  of  Bank  to  Make  Return 
to  Assessor  7718 
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With  References  to  Volumes  I  arid  II, 

BEVENUE — Continued.  Section. 

False  Affidavits,  etc 7719 

Befusal  of  -State  Officers  to  Al- 
low Tax  Commissioner  Access 

to  Books,  etc 7720 

REVENUE  and  Taxation,  Penalties 
and      Liabilities      Concerning 

(Civil  Code)   5933-5939 

Law,  Forms  of  Indictment  as  to . . 

sub.  54,  7161 

Laws,  Violation   of 7/12  et  seq. 

of  State,  Dealing  in 7443 

BEVEBSAL  and  Rendition  ot  Judg- 
ment in  Supreme  Court  (Civil 

Code)    2890 

Sent  to  Lower  Courts  (Civil  Code) 

sub.  5,  5987 

of  Judgment 6266 

BEVISION    of    Laws    Bequired 

(Const.)    /. 85 

of  Statutes,  Bills  for  {Const.) 45 

BEVIVAL  in  Supreme  Court.. S.  C. 
B.  37  (Civil  Code),  p.  1515. 
of   Civil   Action   in   Circuit   Court 

(Civil  Code)    2495-2501 

'  of    Bemedies,    Actions,    and    Suits 

(Const.)     95 

of  Statutes   (Const.) 45 

BEVTVOB  of  Actions  in  Courts  of 

Law  (Civil  Code) : 

4147-4155,  4685,  4686 
BEVOCATION  of  Charter  of  Corpo- 
ration   (Const.)    238 

of  Conveyances  (Civil  Code). 3422  et  seq. 

of  Wills  (Civil  Code) 6174 

BEWABD    6542,6939 

BIDING  on  Train  Unlawfully. 7682  et  seq. 
BIGHT  OP  ACTIONS,  Contracts  For- 
feiting  (Civil   Code) 4297 

BIGHT  OP  WAY  (Civil  Code) .  .3860-3909 

Taken   (Const.)    23 

Donated  by  State  (Const.) 99 

of     Railroads,     Width     of     (Civil 

Code)    3484 

Municipal  Corporations  Consent  to 

(Civil   Code)    3490 

Bailroad   Bight   to  Acquire    (Civil 

Code)    L 3484 

Bailroad  to  Make  Survey  for  (Civil 

Code)    3493 

BIGHTS,  Enumeration  of  Does  Not 

Deny  Others   (Const.) 36 

Bill  of  (Const.) 1-    36 

Powers  and  Duties  of  Corporations, 
Laws  Regulating  (Civil  Code) 

3481-3501 
to  Office  Tested  (Civil  Code). 5462  et  seq. 
BIOTS,  Form  of  Indictment .  sub.  93,  7161 
Places  of  Business  May  be  Closed 

(Political  Code)   1454 


VOLUME  III, 

and  the  Constitution  of  Alabama,  1901. 

Sktkht. 
BIOTS,  BOUTS,  AND  UNLAWFUL 


7721-7726,  7400,  7401 

Unlawful  Assemblies   7721 

Biots  and  Bouts   7722 

Selling  Liquor,  Arms,  etc.,  Dur- 
ing Biot  7723 

Violating  Proclamation  7724 

Violating  Order  of  Officer,  etc...  7725 
Selling  Liquor  to  State  Troops, 

etc 7726 

BIOTS,  Sale  of  Liquors,  etc.,  During 

7723  et  seq. 

Troops  to  Quell 7396-7417 

BIPABIAN  Owners,   Bight   te  Con- 
struct   Ferries,    Bridges,    etc. 

(Civil  Code)   3040 

Bights 7863-7875 

(Civil  Code)   6143-6150 

Bights  for  Water  Companies  (Civil 

Code) 3488 

BISK  of  Servant,  Assumed  (Civ.  C).  3910 
BTVEBS,     Are     Public     Highways 

(Const.)    24 

Offenses  Concerning 7863-7875 

Streams,  etc.;  Offenses  Concerning 

7863-7875 
Watercourses,  etc.  (Civ.  C.) .  .6143-6150 
BOADS,  BRIDGES,  AND  STBEBT8, 
OFFENSES    CONCERNING.. 

7727-7745 

Shooting  Along,  etc 7727 

Bacing  on   7728 

Streets  of  Town  Out  of  Order...  7729 
Failure  of  Corporation,   etc.,  to 
Keep  Boad  or  Bridge  in  Good 

Order 7730 

Permitting    Bridge    to    Remain 

Out  of  Bepair 7731 

Obstructing  Fords,  etc 7732 

Public    Roads,    etc.;    Failure   to 

Open  New  Boad,  etc 7733-7735 

Duties  as  to  Public  Roads,  etc. . .  7736 

Failure  to  Work,  etc 7737 

Failure  of  Judge  of  Probate  as 

to  Duty  Concerning 7738 

Failing  to  Keep  in  Bepair,  etc.. .  7739 

Overseer  or  Apportioner  7740 

Befusal  of  Overseer  to  Act,  etc..  7741 
Compensation     o  f     Apportioner 

Prosecuting  Overseer  7742 

Evidence    7743 

Order  Recognizing  Boad  is  Evi- 
dence   7744 

Misdemeanor  for  Driver  to  Fail 

to  Keep  to  Bight  of  Boad 7745 

BOADS,  Changing  Unlawfully 7733 

Failure  to  Work 7737 

Law  of    7745 


INDEX  tfO 
With  References  to  Volumes  I  and  II, 

BOADG— Continued.  Sacmoif. 

Obstructing,  Form  of  Indictment. 

sub.  80,  7161 
Miscellaneous    Provisions,    Change 

of  (Civil  Code)   5771 

•    Contract  to  Maintain  (Civil  Code) 

5823-5839. 
Duty,  Discharged  by  Paying  Tax 

(Civil   Code) 5838 

Duty,  Exemptions  from;  Inhabi- 
tants of  Municipality  (Politi- 
cal Code)    1336 

Duty;       How      Person       Exempt 

(Const.)    104 

Duty,  Who  Liable  to  (Civil  Code) 

5777  etseq. 

Law  of  (Civil  Code) 5480 

Overseer  and  Apportioned  Form  of 

Indictment    sub.  94,95,7161 

Precinct  (Civil  Code) 5780 

Private  (Civil  Code) 5841-5843 

Public    7727-7745,  7395 

(Civil  Code)   5765-5843 

Tax,  per  Capita  (Civil  Code)...,.  5838 

Travelers  on  Drive  to  Bight 7745 

Use  of  Automobiles  on 6322-6327 

BOBBEBY   7746-7749 

Punishment  of  7746 

Train  Bobbery 7747 

Attempt  to  Commit j...  7748 

Conspiracy  to  Commit 7749 

BOBBEBY,  Form  of  Indictment 

sub.  96,  7161 
BOLLING  STOCK  (Civil  Code) .  3393-3395 
BULB  IK  SHELLEY'S  CASE  (Civil 

Code)    3403 

BULES  (Civil  Code) 3227, 3228 

of    Courts,    see    (Civil    Code)    pp. 

1503-1565. 
of  Each  House  of  the  Legislature 

(Const.)    53 

of  Circuit  Court  Applicable  to  Jus- 
tice of  the  Peace  Courts  (Civil 

Code)    4652 

of  Practice  Adopted  by  Chancellors 

(Civil  Code)   3228 

of  Practice  Adopted   by  Supreme 

Court  (Civil  Code) 

pp.  1503-1565 

of  Practice  Adopted  by  Supreme 

Court     Adopted     by     Statute 

(Civil  Code)   3227 

BUNS  on  Banks  Prohibited 6361 

SABBATH,  Violations  of 7814-7819 

Attachment,  When  Issued  on  (Civil 

Code)    2938 

See  " Sunday." 
SAPBTY  LAMPS  in  Mines  (Pol.  C.)  1022 
SAILORS  (Navigation)  (Civil  Code) 

4901-4957 
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Section. 
SALARIES  (Treated  in  Pol.  C).  1569-1571 
See  -Officers." 

Exemption  of  (Civil  Code)   4165 

Fees,  etc.,  of  Municipal  Officers; 

Employes  (Pol.  C.)  ...1255  et  seq. 
of  Circuit  Judges  (Civ.  C.).3257  et  seq. 
of  City      Court      Judges      (Civil 

Code)    i 3298  et  seq. 

of  Deceased     Employes     Exempt 

(Civil  Code)   4201 

of  Supernumerary    Judges    (Civil 

Code)    3281 

of  Mayors  (Political  Code)  1456 

Constitutional  Provisions. 

Executive  Officers  (Const.)   137 

Deduction    for    Neglect    of    Duty 

(Const.)     87 

Executive  Officers;  Amount,  How 

Fixed  (Const.)   118,    119 

of  Solicitors  •  (Const.)    167 

Shall  Not  be  Increased  or  Dimin- 
ished During  Term  (Const.) . . .     281 

of  Deceased  Officers  (Const.)   97 

of  Incumbents  (Const,  schedule  6). 
of  Judges    Shall    Not    be    Dimin- 
ished During  Term  of  Office 

(Const.)   150 

of  Retired  Officers  (Const.) 98 

SALES,  Illegal 7423,  7342,  6878,  7352 

(Civil  Code)   

3334-3337,  5222-5231,  5239-5252 

Under  Execution  (Civil  Code). 4097-4134 

SALESWOMEN  and  Female  Clerks.  6857 

SALOONS,  Illegal  Sales  in 7352-7385 

SALTING  TRACK  of  Railroad 7677 

SALT  LANDS  and  Springs  (Politi- 
cal Code)   883-  887 

SALVAGE  (Civil  Code)   5844-5857 

SAMPLES,   Exhibiting  False,  Form 

of  Indictment sub.  48,  7161 

SAMPLING  COTTON  Unlawfully.. 

6682,  6676  et  seq. 

(Civil  Code)   3730-3734 

SANITABY    Regulations     (Political 

Code)   697-792,  1302-1308 

SANATORIUM  FOB  CONSUMPTION 
AND  TUBERCULOSIS  (Polit- 
ical Code)   771-  792 

SATISFACTION  (Civil  Code) 

4141,  4142,  4898,4900 
of   Mortgages    (Civil   Code). 4897 etseq. 
SATISFYING       Judgments      (Civil 

Code)    4141-4146 

SCALES,    Weights,    Measures,     etc. 

(Political  Code)    1270,  2439 

SCALPERS  (Political  Code) 2361 
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With  References  to  Volumes  I  and  II,  and  the  Constitution  of  Alabama,  1901 


Section. 
SCANDALOUS  or  Impertinent  Mat- 
ter, Exceptions Oh.  B.  37, 

(Civil  Code)  p.  1539. 
SCHEDULE,  Fares  and  Bates  (Civil 

Code)    5520-5562 

of    Constitution    (Criminal    Code) 

pp.  204-208. 
of  Property  for  Exemptions  (Civil 

Code)    4186 

SCHOLASTIC  TEAB  (Pol.  Code) . . .  1759 
SCHOOL  Age  of  Children,  Between 
Seven     and     Twenty-one 

(Const.) 256 

SCHOOL    BOOKS,    Charging    More 

Than  Contract  Price  for 7752 

Unlawful  Use   of 7751 

Commission  (Pol.  Code) 1805-1»50 

Selection  of  (Pol.  Code) 1805-1850 

Census   (Political  Code) 1717,1718 

SCHOOL  CHILDBEN,  False  Enumer- 
ation of 7755 

Eligible   (Pol.  Code) 1755-1757 

SCHOOL  DISTBICT8  (Pol.  C.) .  1691-1696 

How  Established  (Const.) 104 

Municipal   (Pol.  Code) 1356 

SCHOOL  FUNDS,  Embezzlement  of  6834 
(Political  Code)..  1678,  1688,  1760-1780 
Four  Per  Cent  Applied  to  Payment 

of  Teachers  (Const.) 261 

How  Apportioned    (Const.) 256 

Liability   of   County   Superintend- 
ent  (Civil  Code) 5940  et  seq. 

SCHOOL  HOUSES,  Defacing  or  In- 
juring     6413 

Throwing  or  Shooting  Into 6897 

(Political  Code)    1975-1993 

SCHOOL  LANDS,  Ejectment  to  Be- 

cover  (Civil  Code) 3859 

(Political  Code) 1781  et  seq. 

Funds  of,  Application  of  (Const.)     257 
SCHOOL  LAW;    Municipalities  Ex- 

.    empt  (Political  Code) 1357 

SCHOOL     PBOPEBTY,     Municipal; 

Power  to  Purchase  (Pol.  C.) . .  1458 

Not  Taxed  (Const.) 91 

SCHOOLS    7750-7755 

Stealing  Examination   Questions  7750 
Use    of    Other    Than    Contract 

Books    7751 

Charging    More    Than    Contract 

Price 7752 

Text-book    Provisions 7t53 

Schoolhouse    Warrants;    Wrong- 
ful Application  of 7754 

False  or  Fraudulent  Enumeration  7755 

SCHOOLS 6769,  7750-7755 

Disturbing  6767-6769 

(Treated  Fully  in  Political  Code) 


SUTKHL 

1678-1993 

Graded  (Pol.  Code) 170* 

Municipal   (Pol.  Code) 1348-1358 

Tax  (Political  Code) 1851-1860 

Constitutional  Provisions. 

(Const.) 256-  270 

Census  for;  When  and  How  Taken 

(Const.)    268 

Locations  of,  Which  Shall  Not  be 

Changed   (Const.)   267 

Sectarian  or  Denominational,  Not 

Provided  for  (Const.) 263 

Separate   for   White   and   Colored 

Race  Maintained  (Const.). 256,    270 
Special   Tax   Not   Exceeding  Ten 

Per  Cent  Authorized  (Const.).    269 

Teachers;  Payment  of  (Const.) 261 

8CIBE  FACIAS,  County  Court 6712 

Form  of,  Justice  Court sub.  6,  6745 

(Civil  Code)    4148-4155 

Time  of  Pleading  to C.  C.  B.  6 

(Civil  Code),  p.  1518. 
to  Revive  Judgment  (Civil  Code) 

4148  et  seq. 

in  Justice  Courts  (Civ.  C.) 4686 

8CBIPT  of  County,  Dealing  in 7430 

of  Municipality,  Dealing  in 7444 

SEAL,  Forgery  as  to 6911 

Effect  of  (Civil  Code) 5324,  5174 

(Political  Code)    598,    599 

of  the  City  or  Town  (Pol.  Code) . . 

sub.  6,  1192 

of  the  State  (Political  Code) 1994 

Style  and  Use  of  (Const.) 133-  135 

Notarial  (Civil  Code)  5157 

of  Clerk  on  Transcript.  .8.  C.  R.  29 
(Civil  Code),  p.  1513. 
SEALS,  Writings  Which  Import  (Civ. 

Code)    3363 

to    Deeds    or    Conveyances    Not 

Necessary  (Civil  Code)  3356 

SEAMEN  and  Ships  (Civ.  C.) . .  .4901-4957 
Wills  of  (Civil  Code) 6178 

SEARCH,    People     Secure    Against 

(Const.)   5 

Warrants  for  (Const.)    5 

SEARCHES  and  Seizures 7756-7775 

SEARCH-WARRANTS  ...7756-7775,  7321 

Suing  Out  Maliciously,  etc 7756 

Definition  of  Warrant 7757 

On  What  Ground  Issued,  etc — 

7758,  7759 
Complainant  and  Witnesses  Ex- 
amined on  Oath 7760 

Warrant  to  Issue,  if  Cause  Shown  7761 
Search  Warrant;  Form  of,  etc... 

7762-7764 
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With  References  to  Volumes  I  and  II, 

SEARCH-WARRANTS— Continued. 

Section. 

Authority  of  Officer 7765 

Property  Taken 7766 

Receipt  for  7767 

Warrant  Returned  in  Ten  Days.  7763 

Contents  of 7769 

Disposal  of  Property  by  Magis- 
trate   7770 

Contest  of  Pacts 7771 

When  Property  Restored  to  De- 
fendant      7772 

Proceedings  Returned  to  Court, 

etc. 7773 

When  Costs  Taxed  Against  Plain-  . 

tiff ..  7774 

Persons  Charged  With  a  Felony 

Searched  for  Weapons,  etc. . . .  7775 

SEARCH-WARRANT,  Forms,  Justice 

Court sub.  18,  19,  6745 

(Political  Code)   1553,  1554 

SEASONS  FOR  HUNTING 6958 

SEATS,  County,  Removing,  Offenses 

Concerning    6826 

SEAT  of  Government;  How  Changed 

(Const.)   78 

of  Counties  (Pol.  Code)   175-  207 

SECESSION,  see  Const.  1875,  Art.  1.      35 

SECONDARY    Liability,    Bills    and       - 
Notes  (Civil  Code)  5069 

SBOBET     Agreement     Void     (Civil 

Code)  (Note)  4287 

SECRETARIES  of  Governor  (Politi- 
cal Code)  555  et  seq. 

SECRETARY    of    Senate    (Political 

(Code)    909  et  seq. 

SECRETARY  OF  STATE   (Treated 

in  Political  Code)  573-  596 

Constitutional   Provisions. 

Eligibility  of  (Const.) 132 

Duties  of  (Const.) 133-  135 

Returns  of  Elections  as  to  Consti- 
tutional Amendment  Made  to 

Him  (Const.)    284 

Shall  Make  Reports  to  the  Gover- 
nor (Const.)   137 

When  and  How  Elected  (Const.) . : 

114-  116 
SECRETARY      OF      SUPREME 

COURT  (Civil  Code) 5968, 5970 

8ECRET  Trusts  (Civil  Code).. 4287  etseq. 
SECRETING  One 's  Self,  Grounds  for 

Attachment  (Civil  Code) 2925 

8ECT;  No  Preference  (Const.) 3 

SECTARIAN  Schools,  Not  Provided 

for  (Const.)    263 
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Section. 

SECTION  MASTERS  Failing  to  Give 

Notice  of  Stock  Killed 7669 

Duties,  Injured  Animals  (Civ.  C).  5511 
SECTIONS  OF  CODE,  Comparative 
Tables.  .Appendix,  pp.  992-999. 
SECTIONS  OF  SUPREME  COURT 

(Civil  Code)   % 5949 

SECURITIES  (Civil  Code)... 4556  et  seq. 

(Political  Code)   1517,  1520 

Collaterals  or  Pledges  (Civil  Code) 

3301-3305 
SECURITIES  OF  STATE,  Dealing  in  7443 
SECURITY,     Attorneys    Shall    Not 
Go....C.  C.  R.  5  (Civil  Code) 
p.  1518. 

Collateral  (Civil  Code) 3301-3305 

for  Costs  (Civil  Code). 2872,  3687  et  seq. 
for  Costs  on  Appeal  (Civil  Code) . .  2878 

SEDUCTION    7776 

Form  of  Indictment sub.  97,  7161 

(Civil  Code)   2482, 2483 

Parent  May  Sue  for  (Civil  Code) .  2483 
Woman  May  Sue  for  (Civil  Code) .  2482 

SEED  COTTON    6878 

SEINES  and  Trapping  Fish 6901  et  seq. 

SEIZIN,  Livery  of  (Civil  Code)....  3364 
SEIZURES  AND  SEARCHES.. 7756-7775 

SEIZURE  (Civil  Code) 

3194-3200,  5402-5404 
People  Secure  Against  (Const.) ...        5 

Writ  of,  Discharging Ch.  R.  86, 

(Civil.  Code),  p.  1554. 
Writ  of,  in  Detinue  (Civil  Code).  3778 

SELECTING  JURORS   7239-7247 

SELF-DEFENSE  Defined  (Note)...  7084 
"SELL,"  "Bargain,"  and  "Grant" 

as  Covenants   (Civil  Code)...  3421 
SELLING  LIQUORS  Illegally.  .7352-7385 
Without  License,  Form  of  Indict- 
ment   sub.  100-102,  7161 

SELLING  Mortgaged  Property 7423 

SELLING  OR  BUYING  Farm  Prod- 
ucts After  Sunset 6878  et  seq. 

Office 7445 

Votes  6807  et  seq. 

SELLING  STOLEN  PROPERTY. ..  .7329 

SENATE  (Political  Code)    900-  928 

Court  of  Impeachment  (Civ.  C.)..  4629 

State;  Number  of  (Pol.  C.) 901 

Constitutional  Provisions. 
Election  of  Trustees  by  (Const.). 

264-  266 
Judicial  Power  Vested  in  (Const.) .     139 

President  Pro  Tern  (Const.) 51,    127 

SENATORIAL  Districts  (Pol.  C). . .     901 
Districts;    Division   and  Enumera- 
tion of  (Const.)    200-203 
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Section. 
SENATORS,  Election  of  (Pol.  C.) . . 

331-  333 
(TJ.  8.),    Const.    U.    S.    (Political 

Code),  pp.  150-152. 
Constitutional  Provisions, 
and    Representatives    Apportioned 

Among   the   Several   Counties 

(Const.)   199-  203 

and   Representatives;    Number    of 

(Const.) 197,     198 

and    Representatives;     Terms    of 

Office  (Const.)   46 

Arrest  of  (Const.)    56 

Bribery  of  (Const.)    79 

How  and  When  Elected  (Const.) . .      46 

Number  of  (Const.)   50 

Office;      Vacancy,     How     Filled 

(Const.)    46 

Pay  of  (Const.)  49 

Qualification  of  (Const.) 47 

SENTENCE   7620-7652 

Effect  of  7636-7638 

Executed  on  Date  Fixed 7648 

Execution  of  Stayed   7653 

How  Suspended  for  Insanity 7179 

of  Death   7639-7652 

on  Second  Conviction 7625 

Statement  of  Judges 7654 

Suspended  by  Governor % . . .  7515 

to  Death,  How  Executed ...  7639  et  seq. 
to  Hard  Labor,  Failure  to  Report.  7462 
to  Hard  Labor  for  Costs  in  Justice 

Courts 6734 

Troops  Ordered  in  Execution  of. . 

7650  et  seq. 
SEPARATE  Schools  for  White  and 

Colored    Race    Maintained 

(Const.)   256,     270 

Trials   7842 


SEQUESTERING    Horses 


6237 


SEQUESTRATION  (Civil  Code).... 

3213,  3216,  3074 

Against  Defendant Ch.   R.  25 

(Civil  Code),  p.  1536. 

SERVANTS    6845-6857 

(Civil  Code)   3910-3912 

Enticing   Away,   Form    of   Indict- 
ment   sub.  55,  7161 

or  Apprentice,  Enticing  Away 6849 

Insurance     Benefit     No     Bar     to 

Action   (Civil  Code) 3913 

Liability   of  Master  for   Personal 

Injury  (Civil  Code) 3910 

of  Legislature  (Const.)   67 

SERVICE,    Contracting   to   Perform, 

Offenses  Concerning 6845-6847 

of    Process,    Alternate    Modes    of 

(Civil  Code)    5314 

in  Adjoining  Counties  (Civil  Code)  5315 


Sectioeh. 
on  Corporations  (Civil  Code).  5304  et  seq. 
on  Foreign  Corporations  (Const).  231 
Waiver  of  (Civil  Code) 5311 

SERVITUDE,    Only    as   Punishment 

(Const.)    » 

SESSIONS    of    Legislature,    Special 

(Const.)    70 

SETTING  OASES  for  Trial 783$ 

SET-OFF  AND  RECOUPMENT  (Civ. 

Code)    5858-5865 

SETTING    Aside    Judgments    (Civil 

.     Code)    4141-4146 

Cases  for  Trial 7838 

Causes  for  Trial  (Civil  Code) 5348 

SEVERAL  AND  JOINT   ACTIONS 

(Civil  Code)   2502-2505 

SEVERANCE    7842 

and  Summons  on  Appeal  (Civil  C.)  2884 
in  Civil  Cases.. C.  C.  B.  31  (Civil 
Code),  p.  1525. 

SEWERAGE;      Municipal      Reguls- 

tions   (Political  Code) ...  1290,  1292 

SEWERS    and     Drainage    (Political 

Code)    1302-1308,  1283,  1292 

SEWING  Machine  Company  (Pol.  C.)  2361 
SHACKLING  CONVICTS   6545 

SHADE   TREES,   Criminal   Trespass 

as  to  7834 

SHAREHOLDER,    Individually   Lia- 
ble for  Unpaid  Stock  (Const.).    236 
(Civil  Code)    3467-3480,  4311 

SHARKS  of  Corporation  Levied  on 

(Civil  Code)  -105 

of  Corporations;  Taxes  (Pol.  C).  2182 

SHEEP,  Dogs  Killing  (Civil  Code). .  2832 

SHEEP-KILLING  Dog  or  Hog* 6236 

SHELLEY'S  CASE  (Civil  Lode)... 

3403-3405 

SHERIFFS  (Civil  Code) 

5866-5880,  6638-6647 
Accounts  Examined  by  Grand  Jury  7289 

and  Clerks,  Impeachment  of 7109 

and  Clerks,  Neglect  of  Duty  as  to 

Election  Laws 6812  et  seq. 

Attend  County  Court 6699 

Fees 6638 

Keep  Order  at  Elections  . .  .6785  et  seq. 
Making  Arrests,  Duties  as  to.  .6267-6294 

Offenses  Concerning 7468-7477 

Order  Troops  to  Execute  Sentence 

7650  et  seq. 

Permitting  Escapes 6858-6872 

Stocking  or  Bribing  Jury. .  .6405  et  seq. 
Treated  Fully  in  (Civ.  C.) . . .  .5866-5880 
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KHKRTFTS— Continued.                 Section. 
Constitutional  Provisions. 
Eligibility  of;  Election  of;  Terms 
of  Office;  Duties  and  Impeach- 
ment of  (Const.)  138 

One     of     Executive     Department 

(Const.)   112 

Impeachment  of  (Const.)   174 

Oath  of  Office  (Const.) 279 

BHUiOH  Monument  (Pol.  Code) 1043 

HHEP  Channel   7869-7871 

SHIPPERS,  Offenses  Concerning 

7687  et  seq. 
Cars  Furnished  to   (Civil  Code).. 

5539  et  seq. 
SHIPPING  or  Transporting  Game..  6969 

SHIPS  (Civil  Code)  4901-4957 

Liens  on  (Civil  Code) 4790,  4791 

SHOP  BOOKS  as  Evidence  (Civ.  C.)  4003 

SHOOTING  Across  Boad 7727 

Into  Train 7675, 7676 

on  Sunday 7814 

or  Throwing  Into  Dwelling 6897 

Gallery  (Political  Code)   2361 

SHOTGUN   CANE,    Carrying    Regu- 
lated     6423 

SHRUBBERY    in    Graveyards,    De- 
stroying   6753 

Offenses  Concerning   6223  et  seq. 

(Horticulture)   (Pol.  Code) 811-  826 

SICK  or  Wounded  Persons  Cared  for 

(Political  Code)    1460 

SIDESHOW  (Political  Code) 2361 

SIDEWALKS,    Offenses    Concerning 

7727-7745 
(Political  Code) . .  .1359-1420,  1260-1295 
and   Streets;   Tax  as  to  Improve- 
ments of  (Const.)   . , 223 

Improvements  by  Assessment  (Po- 
litical Code)   1359-1420 

SIGNALING  TRAINS  Wrongfully..  7686 
SIGNAL     POINTS,  '  Engines,     etc. 

(Civil  Code) sub.  5,*  3910 

SIGNALS  BY  STEAMBOATS  (Civ. 

Code)    5478 

SIGNALS,  ON  RAILROAD,  Wrong- 
fully Removing  7680 

Railroad    Crossings    (Civil   Code). 

5474  et  seq. 
SIGNATURE   to   Conveyance    (Civil 

Code)    3555 

Defined  (Political  Code) 1 

SIGNBOARDS  on  Roads,  Defacing.  7395 
Railroads,  Erecting  (Civil. Code). .  5475 

(Civil  Code)    5797,  5801 

SIGNING    of    Bills,    Legislature 

(Const.) 66 


Section. 
SILVER  or  Gold  Coins,  Counterfeit- 
ing      6914 

SINCE    Last  Continuance,  Costs  in 

Plea  of  (Civil  Code) 3672 

SINGLE  TAX  or  Co-operative  Asso- 
ciations (Civil  Code).. 3573  et  seq. 
SITES  of  County,  Removing,  Offenses 

Concerning  6826 

for  County;  Changed  and  Located 

(Political    Code) 175-  207 

SIXTEENTH      SECTION      LANDS 

(Political  Code) 1781  et  seq. 

(Const.) 260 

SKATING  RINK  (Political  Code) . . .  2361 
SKIFFS,  Breaking  and  Taking,  etc..  6392 
SLANDER,  Criminal  Laws  as  to. 7338-7341 

Form  of  Indictment sub.  40,  7161 

Form  of  Complaint  (Civil  Code).. 

sub.  16,  5382 
Libel,  Defamation  (Civil  Code) . . . 

3745-3753 

of  Title  to  Land  (Civil  Code) 2459 

SLAUGHTER  HOUSES,  Records 

Kept  by 6419-6420 

Municipal  Regulations  (Pol.  Code) 

1278,  1279 

SLAVERY  Denied  (Const.)  *. .       32 

SLAVES,  Right  to  Inherit  (Civ.  C.) .  3766 

SLEEPING  Car  (Political  Code) .... 

Car  Company  (Political  Code) .... 

SLEIGHT  of  Hand  (Political  Code). 

SLOT  Machines 


2361 
2087 
2361 
6998 
6422 


SLUNG  Shots,  Carrying  Prohibited. 

SMITH,  EUGENE  A.,  State  Geolo- 
gist (Political  Code)    689 

SMITH'S  Condensed  Reports  (Civil 

Code) 6005 

SOCIAL  and  Literary  Societies  (Civ. 

Code) 3621-3626 

SOtilAL  CLUBS,  Sales  of  Liquors,  in 

(Note) 7352 

SOCIETIES  (Civil  Code)   3621-3626 

SOCIETY;  No  Preference  (Const.) . .        3 

SODA  WATER,  Adulterating 7082 

SODOMY 6746 

Form  of  Indictment sub.  104,  7161 

SOIL  SURVEYS   AND   ANALYSIS 

(Political  Code)  76-    79 

SOLDIERS  to  Quell  Riots,  Mobs,  etc. 

7396-7417 

SOLDIERS  AND  SAILORS 7777 

(Treated  in  Political  Code). .  .1995-^037 
Home  for  Confederate  Soldiers  and 

Sailors  (Pol.  Code)  2038-2083 
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SOLDIEB8,  ETC. — Continued.       Section. 
Proof  of  Service  in  Confederate 

Army  (Pol.  Code)   2054,  2055 

Pensions  for  (Pol.  Code) 1995-2055 

Data  (Political  Code) 803 

Not  Quartered  in  Houses  (Const.).       28 
Wills  of  (Civil  Code)  6178 

SOLEMNIZING  Marriage,  Penalty. . 

7390  et  seq. 
SOLICITING  Orders  for  Liquors. 7371-7377 

SOLICITORS    7778-7804 

How  Solicitors  Selected 7778 

Vacancies    7779 

Must  Beside  in  Circuit 7780 

Duties  of   7781-7784 

Reports  to  the  Attorney-General 

Required  of  All  Solicitors....  7785 

Penalty  for  Failing  to  Make...  7786 
When  Attorney  Appointed  to  Act 

as  Solicitor  7787 

Solicitor    Suspended    When    In- 
dicted, etc 7788-7790 

Salary    7791 

Pees 7792 

Commencing  Prosecution  on  His 

Own  Affidavit   7793 

Law  Partner  of  Solicitor  Shall 

Not  Defend,  etc 7794 

Commissions    Paid   Into    County 

Treasury    7795 

Solicitor  Must  Report  Fees,  etc. 

7796,  7797 
Clerk  Must  Make  Quarterly  Re- 
ports, etc 7798 

Annual  Statement  Furnished  So- 
licitor      7799 

Solicitor  Must  Collect 7800 

Failure  of  cierk  to  Report,  etc.. .  7801 
Solicitors  May  Appoint  Deputies, 

etc 7802 

Fees  and    Commissions  of 7803 

Deputy  Solicitor  Must  Report  to 

County  Treasurer,  etc 7804 

7099 
7306 
7789 
6634 
7794 
3004 
1465 
337 


SOLICITOR,  Impeachment  of 

Must*  Attend  Grand  Jury 

Pro  Tern  

Fees   

Partner  Shall  Not  Defend 

(Civil  Code)   5931,  5932, 

Term  of  Office  (Political  Code) .... 
When  Elected   (Political  Code)... 

Appearance  Entered G.  R.  1 

(Civil  Code),  p.  1503. 
Cannot  be  Sureties  (Pol.  Code)... 
Election,  Mode  of;  Eligibility  of; 
Fees    and    Compensation    of; 

Terms  of  Office  (Const.) 

Impeachment  of  (Const.)   

Oath  of  Office  (Const.) 


1490 1 


167 1 

174 
279  i 


SONANS  IDEM   7142 


Sicnox. 
SOUNDING  in  Damages  Merely  (Civ. 

Code) 5859 

SOUTHEASTERN  Chancery  Division 

(Civil  Code) 3046 

Tariff  Association  (Civil  Code) 

4594  et  seq. 
SOUTHWESTERN    Chancery    Divi- 
sion (Civil  Code) 3047 

SOVEREIGNTY  of  State   (Political 

Code)    2056-2059 

SPEAKER  OF  HOUSE  OF  REPRE- 
SENTATIVES (Pol.  C.).900  et  seq. 
Constitutional  Provisions. 

How  Signs  Bills  (Const.)  66 

When  Performs  Duties  of  Gover- 
nor (Const.)   127 

How  Elected  and  Duties  of  (Const)      51 
Duties  Purely  Ministerial  (Const.)    115 

SPECIAL  Fees  as  to  Insanity 7176 

Grand  Jury  at  Regular  Term 7259 

Instructions  to  Grand  Jury 7286 

Juries  at  Special  Terms 7257-7261 

Juries  in  Default  of  Regular 7257 

Venire,  Waiver  of 7264 

Venire,  What  Constitutes  7265 

Venires 7257-7269 

and   Adjourned   Terms   of   Circuit 

Court  (Civil  Code) 3249  et  seq. 

Charges  to  Grand  Jury  7286 

(Const.)  81,    244 

Circuit  Judge  Appointed  (Civ.  C.) 

3267  et  seq. 
Constable,   Appointment   of   (Civil 

Code)    3331 

Elections  (Political  Code)   . . .  .439-  445 

Laws  Defined  (Const.) 110 

Laws  Prohibited  (Const.)  104 

Pleading  (Civil  Code)   5331 

Privileges  and  Immunities  Prohib- 
ited (Const.)  22 

Probate  Judge  (Civ.  C.) 5439  et  seq. 

Road  or  Bridge  Tax;  One-Half  to 

Municipality  (Pol.  Code) 1335 

Sessions  of  Legislature  (Const). 76,    122 
Taxes,  How  Kept  and  Paid  Over 

(Political  Code)  2207 

Tax  for  Courthouse  (Pol.  C.) .  .138  et  ieq. 
Tax  for  Public   School    (Political 

Code)   1851-1860 

Terms  of  Supreme  Court  (Civ.  C.) .  5963 
Venire... C.  C.  R.  30  (Civil  Code), 
p.  1525. 
SPECIE  Basis  of  Banks  (Civil  Code)  3521 
Payment;  Suspension  of  by  Bank 

(Const.)    248 

SPECIFIC  Performance,  Decree  for 

(Civil  Code)   3306 

SPEECH  Shall  Not  be  Curtailed  or 

Restrained  (Const.)   * 
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Section. 

SPEEDY  Public  Trial  (Const.) 6 

SPENDTHRIFTS,  Protection  of  Es- 
tates of  (Civil  Code).... 4611-4618 

SPIRITUOUS  Liquors 7352-7385 

(Political  Code) 492-511,  2361 

SPRINGS,  Poisoning 7575  at  seq. 

and  Wells,  Poisoning,  Form  of  In- 
dictment     sub.  85,  7161 

SPUR    and    Side    Tracks    Provided 

(Civil  Code) 554* 

SQUIRRELS,  Seasons  for  Hunting..  6964 

STABLE   Keepers,   Liens    of    (Civil 

Code)    4806,  4807 

STAIRWAYS  on  Streets  and  Side- 
walks (Political  Code) 1266 

STALLIONS  (Civil  Code) 

3955,  3956,  4810-4813 
STANDING  ARMY  Denied  (Const.)      27 

STARE  DECISIS  (Civil  Code) 5965 

STATE,  Bringing  Property  Fraudu- 
lently Obtained  In  to...  6925  et  seq. 

Courts,  Jurisdiction  of 7224 

Depositaries,  Offenses  Concerning..  7453 

Lands,  Renting  Out 6567 

Securities,  Dealing  in... 7443 

Treasurer,  Embezzlement  by 6835 

(Political  Code) 83-85,  2413-2428 

Action  by  (Civil  Code) 2440-2450 

Actions     or     Suits     in     Chancery 

(Civil  Code)   3087 

Admitted  Into  Union  (Pol.  C.).35-      39 

Auditor   (Political  Code) 597-  615 

Boundaries   (Political  Code) 83-    85 

Chemist  (Political  Code) 46 

Escheats  to  (Civil  Code) 3918-3926 

Lands,     Ejectment     Actions     for 

(Civil  Code)   3859 

Money    and    Funds,    Actions    for 

(Civil  Code)    2443,  2444 

.     Party  Plaintiff  in  Ejectment  (Civil 

Code)    3859 

Recording    of    Property    Brought 

Into  (Civil  Code) 3378 

Sovereignty    and    Jurisdiction    of 

(Political  Code)  2056-2059 

Tax  Commission   (Pol.  Code). 2210-2267 
Treasurer   (Pol.  Code) . . .  .616-633,  1780 

Troops   (Political  Code) 929-  998 

Indebtedness,  Interest  on  (Politi- 
cal Code)   626  et  seq. 

8eal  (Political  Code) 1994 

Constitutional   Provisions. 

Shall  Not  be  Stockholder  in  Bank 

(Const.)    253 

Shall  Not  Engage  in  Internal  Im- 
provement or  Lend  Money 
(Const.)    \       93 

69-AC-VOL.  Ill 


Section. 
a  Party  to  Prosecutions  (Const).  170 
Annexation  of  Territory  to  (Const.)  90 
Bonded  Debt,  Adjustment  of 

(Const.)    283 

Boundaries  (Const.)  37 

Debts     Shall     Not     be     Released 

(Const.)    100 

Lands;     How    Donated     or    Sold 

(Const.)    99,    104 

No  New  Debts  Shall  be  Incurred 

Against  (Const.)   213 

Not  a  Defendant  (Const.) 14 

Right  to  Bear  Arms  in  Defense  of 

(Const.)    26 

Property  of,  Not  Taxed  (Const.) . .      91 
Seal;  Style  and  Use  of  (Const.)  .133-  135 
Shall  Not  Engage  in  Private  En- 
terprises  (Const)    93,      94 

Shall  Not  Lend  Its  Credit  to  Bank 

(Const.)    253 

STATIONERY  (Civil  Code)   

3318,  5879,  3079,  3080 

(Political  Code)  2359,  153,    213 

for  County  Purchased  by  Commis- 
sioners (Civil  Code) 3313 

for     Legislature,     How     Acquired, 

(Const.)    '      69 

for  Probate  Office  (Civil  Code) 5442 

for  Registers  (Civil  Code) 3079 

for  She-riff's  Office  (Civil  Code) . . .  5879 
of  Circuit  Clerks  (Civil  Code) . .  .«,  3278 
of  Supreme  Court  Furnished  (Civil 

Code)    5990 

STATIONS,  Failure  to  Stop  Train. .  7670 

for  Experiments  (Pol.  C.) 53-    69 

Houses  Required  (Civil  Code) 5541 

Conveniences  (Civil  Code)   5486 

Depot  (Civil  Code)  5484 

Union  (Civil  Code)  5545 

STATISTICAL  Register  (Pol.  C.)  . . .     802 
STATISTICS  of  Cotton  Regulated.. 

6*686  et  seq. 

of  Cotton  Ginners  (Pol.  Code) .  .113-  120 

STATUTE  of  Frauds  (Civ.  C).  .4287-4299 

of  Limitations  (Civil  Code).  .4830-4841 

of  Limitations  7344-7351 

of  Limitations  (Const.)  104 

of  Uses  (Civil  Code)  3408 

STATUTES   7805,  7806 

Effect  of  Repeal  or  Change  of  Law  7806 

When  Penal  Laws  Take  Effect 7805 

STATUTES      Declared     Unconstitu- 
tional, Appeal    6246 

(Political  Code) 586-591,  1660-1662 

as  Evidence  (Civil  Code)... 3987  et  seq. 
How    Amended,    Reviewed,   Re-en- 
acted, or  Extended  (Const.)..       45 
Must     be     Signed     by     Governor 

(Const.)    125 

Style,  Subject  (Const.)    45 


1090  INDEX  TO 

With  References  to  Volumes  I  and  II, 

•Section. 
STAT  OF  EXECUTION  of  Sentence  7653 

(Civil  Code)   4048  et  seq. 

in  Justice  Court  (Civil  Code) 4669. 

STEALING  (Larceny)    7324-7337 

STEAMBOATS,  VESSELS,  ETC. . . . 

7807-7812 
Bursting  Boiler  of  Steamboat. . .  7807 

Steamboat  Racing 7808 

Overloading  Vessel 7809 

Loss   of  Life   from   Negligence, 

etc 7810 

Piloting  Without  License 7811 

Person  Other  Than  Deputy  Har- 
bor Master  Performing  Such 

Duties;  Penalty  for 7812 

(Civ.  C.)  ...4790,  5478,  5479,  4901-4957 
Bailroads  May  Operate  (Civ.  C.) . .  3494 
Begulation  of  (Civil  Code) . . .  .4901-4926 

Signals  by  (Civil  Code) 5478 

STOCK,  Injury  by  Bailroad,  Burden 

of  Proof  (Civil  Code) 5476 

Killing  by  Bailroads  (Civil  Code) . 

5508-5513 
Killing,  Trespassing  (Civil  Code). 
.      .  4240-4250. 

Live,  Insurance  (Civil  Code). 4606-4610 
STOCK  EXCHANGES  Prohibited. . . 

6473  et  seq. 
STOCK  OF  CORPORATIONS,  Depre- 
ciating, Penalty 6623 

And  Bonded  Indebtedness  of  Cor- 
porations;   How  Increased 

(Const.)     234 

Fictitious  Issue  (Const.) 234 

Taxes  on  (Political  Code) 2182 

How  Issued  (Const.) 234 

Preferred;  How  Issued  (Const.) ...     237 

Levied  on  (Civil  Code) 4105 

Liens  on  (Civil  Code) 3476 

Subject  to  Attachment  and  Levy 

(Civil  Code)    3474  etseq. 

Transfer    and    Register    of    (Civil 

Code)    3471  et  seq. 

STOCKHOLDERS  and  Stocks  (Civil 

Code)   3467-3480,  4311, 5664 

Bill  to   Subject   Unpaid   Subscrip- 
tion (Civil  Code) 3744 

Liability,  Extent  of  (Const.) 236 

Meeting;  How  Called  (Civil  Code)  3478 
Minority    May    Dissolve    Corpora- 
tion (Civil  Code) 3511 

of  Corporation,  Liability  of  (Civil 

Code)  3468  et  seq. 

STOCK  LAW  DISTRICTS 7813 

Unlawfully  Driving  Animals  Into.  7337 
(Civil  Code)   5881-5898* 

Miscellaneous  Provisions. 

Municipalities  (Pol.  Code) 1285 

(Const.)    104 
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Section. 
Law     Districts     in     Cities     (Civil 

Code)    5897,5898 

STOLEN  PROPERTY,  Bringing  Into 

State sub.  25,  7161 

Concealing,  Selling  7329 

Value  of   7327 

STOMACH,  Analysis  of  (Civil  Code)  5426 
STOREHOUSE,      Landlord's      Lien 

(Civil  Code)   4747-4752 

STORAGE  by  Warehouseman  (Civil 

Code)    6123-6142 

STOVE  Company  (Pol.  C.)   2361 

STRANGER  to  Suit  Claiming  Prop- 
erty (Civil  Code) 6060 

STRAYS  (Civil  Code) 3927-3945 

STREAMS    OF    WATER,     Offenses 

Concerning 7863-7875 

Poisoning  Pish    6899 

(Civil  Code)   6143-6150 

STREET  CARS,  Assessment  Against 
for  Public  Improvements  (Po- 
litical Code)   1374 

Exempted     from     Railroad     Laws 

(Civil  Code)   5649 

STREET  CROSSING  for  Cars  (Po- 
litical Code)   1272 

STREET  IMPROVEMENTS  (Politi- 
cal Code)    ....1359-1420,  1260-1295 
STREET  RAILROADS,  Eminent  Do- 
main and  Condemnation  Pow- 
ers of  (Civil  Code) 3486  et  seq. 

Municipal  Regulation  (Pol.  Code) 

1267-1269 
Running  on  Track  of  Another  (Po- 
litical Code)   1267 

STREET  RAILWAY  Companies  (Civ. 

Code)    3501,  3481  et  seq. 

Use  of  Streets  (Const.)  228 

STREETS  AND  BRIDGES;  Offenses 

Concerning   7727-7745 

STREETS,  Form  of  Indictment 

sub.  106,  7161  . 

Offenses  Concerning 7727-7745 

Out  of  Repair  More  Than  Ten  Days  7729 
Grants  of  Use  or  Franchise  Longer 
Than  Thirty  Years  Prohibited 

(Const.)    228 

Public    Utilities   on;    Damages  to 
Abutting  Owners  (Const.) —    227 

Use  of  (Const.)   220 

Use  of  by  Public  Utility  Corpora- 
tions (Civil  Code)  3501 

Vacation  of  (Political  Code) 1297 

STRIKES 6856 

STRUCK  JURY  (Civil  Code) 4635 

STRYCHNINE,  Sale  of  Regulated. . .  7552 
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Section. 
STUMPAGE  Lien  (Civ.  C.) . . .  .4814-4817 

STYLE  and  Conclusion  of  Criminal 

Process  (Const.)    170 

of  Laws,  "Be  it  Enacted  by  the 
Legislature      of      Alabama" 

(Const.)   45 

SUBJECT  of  Bills  (Const.) 45 

SUBORNATION  of  Perjury  . . .  .7541-7548 
SUBPOENA  Docket  Kept  by  Circuit 

Clerk  (Civil  Court) 3272 

Duces  Tecum  (Civ.  C.) 4060  et  seq. 

Form  of,  Justice  Court sub.  4,  6745 

for  Witnesses ,  .7877-7900 

for  Witness,  Form  of,  Justice  Court 

sub.  21,  6745 
for  Witnesses  in  Justice  Court. . . .  6741 
for  Witness  on  Appeal  in  County 

Court 6727 

(Civil  Code).... 3151,  3152,  4020  et  seq. 
to  Procure  Evidence  (Civil  Code) 

4020-4029 

SUBBOGATIOfr  (Civil  Code) 

5384  et  seq.,  4091 
SUBSCRIBING  Witnesses   (Civ.  C.) 

4004,  3355,  3357,  4006,6172 
SUBSCRIPTION  (Political  Code) ...         1 
SUBSEQUENT    INCUMBRANCERS 
in  Chancery... Ch.  R.  106,  107 
(Civil  Code),  p.  1562. 
SUBSTANCE    of    Pleadings     (Civil 

Code)    5330 

SUBSTITUTION    of    Lost    Records 

(Civil  Code)    5739  etseq. 

of  Lost  Records  or  Papers.  .0.  R. 
6  (Civil  Code),  p.  1504. 

of  Records  (Civil  Code) 5738-5745 

SUBTENANT  (Civil  Code) 4734-4753 

Lien  on  Crop  (Civil  Code) . .  .4744  et  seq. 
SUBWAYS,  Right  of  Way  Acquired 

to  (Civil  Code)   3485 

SUCCESSION  in  Office  of  Governor 

(Const.)    127 

SUCCESSIVE  Actions  on  Contracts 

(Civil  Code)  2494 

SUCCESSORS,    Failing    to  Deliver 

Papers,  etc 7451 

in    Office,    Failing    to    Pay    Over 

Money   7437 

in  Office  (Political  Code) 

1549-1568,  1467-1474 
SUDDEN     RENCOUNTER,     Killing 

in  (Note)   7084 

SUFFERANCE  (Civil  Code) 4753 

SUFFICIENCY   of   Evidence. .  .7894-7900 
SUFFRAGE     (Elections)     (Political 

Code)    290,    293 


Section. 

and  Elections  (Const.) 177,    196 

Right  of;   Who  Are   Entitled  or 
May    be     Entitled     to     Vote 
(Const.)    177-  184 

Educational  or  Property  Qualifica- 
tions as  to  Denied  (Const. 
1875)     38 

Shall  be  Protected  (Const.) 33 

SUGAR,  Adulterating 7078 

SUGGESTION   of   Claims    of   Third 

Party  (Civil  Code) 6050 

of  Three  Years'  Adverse  Posses- 
sion in  Ejectment  (Civil  Code)  3846 

SUIT   6936-6938 

(Civil  Code)   2440-2506 

Prosecuting  Without  Authority...  6938 
(See     "Actions     and     Parties") 
Abatement,  Survival,  and  Re- 
vival of  (Civil  Code).... 2495-2501 
SUM  CERTAIN  Defined  as  to  Nego- 
tiable Instruments  (Civil  Code)  4959 
SUMMARY     JUDGMENTS      (Civil 

Code)    5899-5947 

SUMMARY— 

Miscellaneous  Provisions. 
Judgments     Against     Clerks     and 

Registers   (Civil  Code).  ..5920-5935 
Judgments  Before  Justices  of  the 

Peace  (Civil  Code) 4700-4712 

Punishment,    Power    of    Court    to 

Inflict   (Civil  Code) 4630 

SUMMER  SCHOOL  (Pol.  Code) .  1894-1898 
SUMMONING  and  Drawing  Juries. . 

7248-7256 

SUMMONS  (Civil  Code) 

3097  et  seq.,  5296  et.  seq. 
Alias  and  Pluries.  .Ch.  R.  26  (Civil 

Code),  p.  1536. 
Alternative,  Service  (Civil  Code).  5309 
and   Complaint   in   Justice   Courts 

(Civil  Code)   4646  etseq. 

and    Severance   on    Appeal    (Civil 

Code)    2884 

Branch,    in    Justice    Court    (Civil 

Code)    4651 

Different  Modes  of  Service   (Civil 

Code)    5314 

Failure  to  Execute  (Civil  Code)..  5910 

SUNDAY  VIOLATIONS   7814-7819 

Certain  Acts  Prohibited  on  Sun- 
day    7814 

Sale  of  Liquor 7815 

Record     Certified     to     Probate 

Judge  After  Conviction 7816 

Probate   Judge  Not   to  License 
After  Notice  of  Conviction...  7817 

Baseball,  etc 7818 

Holding  Public  Markets,  etc 7819 
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Section. 
SUNDAY  Law,  Violating,  Form  of 

Indictment  sub.  107,7161 

(Civil  Code)    3346,  5144,2938 

Attachment,  When  Issued  on  (Civil 

Code) 2938 

Contracts  Made  on  (Civil  Code) . .  3346 
Excluding  in  Computing  Time  as  to 

Notes   (Civil  Code) 5141 

Prescriptions  of  Physicians.  .7365  et  seq. 

Suits  Commenced  on  (Civ.  C.) 5298 

SUNRISE  and  Sunset,  Trading  and 
Traffic  as  to  


SUNSET  and  Sunrise 6878 

SUPERINTENDENCE,   Liability    of 

Master  for  (Civ.  C.) sub.  2,3910 

SUPERINTENDENT     OF    EDUCA- 
TION,   Books    Examined    by 

Grand  Jury 7292 

Offenses  Concerning 7484 

(Political  Code) . .  .1681-1688,  1702, 1711 
of  Schools  in  Municipality  (Politi- 
cal Code)  *. . . .  1345 

of    County,    Liability    for    Funds 

(Civil  Code)   .  .* 5940  et  seq. 

Constitutional  Provisions. 

Eligibility  of  (Const.)   132 

Ex  Officio  Trustee  for  University 

and  Auburn  (Const.)   ,     264 

Impeachment  of  (Const.)   175 

Shall  Make  Report  to  the  Governor 

(Const.)    137 

Supervision     of     Public     Schools 

(Const.)    262 

When  and  How  Elected  (Const.). 

114,     116 
SUPERINTENDENT    OF    PUBLIC 

WORKS  as  to  Convicts 6591 

SUPERNUMERARY  JUDGE    (Civil 

Code)    3279-3281 

SUPERSEDEAS  (Civil  Code)   

2872-2880,  5374-5381 
SUPERVISOR   Public    Roads    (Civil 

Code)    5823 

SUPERVISORY  Writs,  Pleading  and 

Practice  as  to  (Civ.  C.) .  .4864-4872 
SUPPLEMENTAL  Bills  in  Chancery, 

Rules  as  to Ch.  R.  102-105 

(Civil  Code),  pp.  1560,  1561. 
Matter  by  Amendments.  .Ch.  R.  45 
(Civil  Code),  p.  1541. 

SUPPLY  OAR  (Political  Code) 2361 

SUPPRESSION  OF  TRUTH  is  Fraud 

(Civil  Code)   4299 

SUPREME  COURT,   Appeals  to,   in 

Impeachment  Proceedings  ....  7119 

Impeachment  by  7104  et  seq. 

(Civil  Code)   5948-6015 


Sscnov. 
SUPREME  COURT,  MISCELLANE- 
OUS   PROVISIONS,    Appeals 

to  (Civil  Code)    2837-2847 

Judges,  Incompetency  to  Try  Cer- 
tain Cases  (Civil  Code) 4628 

Reporter  (Civil  Code)   5995-6006 

Reports,     Republication     of     Au- 
thorized (Civil  Code)   ....6007-6015 

Miscellaneous  Provisions. 

Rules  of  Practice  (Civil  Code),  pp. 
1505-1517. 

Transcript  Paper  Must  be  Used 
for  Petitions,  Applications, 
etc... 8.  C.  R.  36  (Civil  Code), 
p.  1515. 
SUPREME  COURT,  OON8T1TU- 
TIONAL  PROVISIONS, 
Judges  Enumerated  and  De- 
nominated  (Const.)    151 

Justices,       Election;       Mode       of 

(Const.)    -w 156 

Court,  Jurisdiction  and  Powers  of 

(Const.)    1 140 

Court,  Where  Held  (Const) 141 

SURETIES    6846 

(Political  Code)   1540  et  seq. 

Who  Not  Sufficient  (Pol.  C).  .1489,1490 

Liability  of  (Civil  Code) 5918 

Summary  Judgments  (Civil  Code). 

5405  et  seq. 

SURETY  and  Principal  (Civil  Code) 

5384-5409 

for  Costs  (Civil  Code) 3687-3692 

Wife  Cannot  Become  for  Husband 

(Civil  Code)   4497 

SURETY      COMPANIES,      Offenses 

Concerning   7006 

(Political  Code)  1507  et  seq. 

SURETYSHIP  or  Security  Void  Un- 
less in  Writing  (Civil  Code). 

sub.  3,  4289 
SURGEON-GENERAL  (Pol.  C.)  .920  et  seq. 
SURGEONS  (Political  Code) . .  .994  et  seq. 

Examination  of  (Pol.  C.) 1626-1646 

SURGERY    7564 

SURVEYOR-GENERAL,    Books  and 
Archives    as    Evidence    (Civil 

Code)    3982 

SURVEYORS  AND  SURVEYS  (Civil 

Code)    6016-6034 

SURVEYORS    May    Enter    Premises 

(Civil  Code)   6020,6027 

SURVEYS  of  Proposed  Lines  of  Rail* 
roads,    Right   to   Make    (Civil 

Code)    3493 

Plats  and   Maps  of  Towns  (Civil 
Code)    6028-6034 
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Section. 
(Civil 


EVTVAL   of  Civil  Action 

Code) 2495-2501 

DUttvivuiO   Executors,   Powers   of 

(Civil  Code)   3437 

8U  K  VI VORSUIP      Between      Joint 

Tenants  (Civil  Code) 3419 

8UKV1V0BS    May    Execute    Deeds 

(Civil  Code)   3438 

SUSPENDING  Death  Sentence. 7646  et  seq. 
Judgment  Pending  Appeal.. 6249  etseq. 

Sentence  by  Governor 7515 

Sentence  on  Account  of  Insanity. .  7179 

Statute  of  Limitations § 7351 

SUSPENSION      of      General      Law 

(Const.)    108 

of  Laws  (Const.) 21 

SUSPICIOUS  Character   :..  7850 

SWAMP  and  Overflowed  Lands  (Po- 
litical Code)  879-  882 

SWEARING  Falsely. ..7541-7548 

Jurors  7171-7181 

%  SWITCH  Lights  of  Railroads,  Injur- 
ing, Penalty  7680 

Connections     Between     Railroads 

(Civil  Code)   5536 

Railroads'  Right  to  Acquire  (Civil 

Code)    3484 

SWITCHING,  Transferring  Cars  from 
One  Railroad  to  Another  (Civil 
Code)    5588 

SWORN  Pleas  (Civil  Code) 5332 

TABLE  of  Comparative  Sections... 

Appendix,  pp.  992-999. 
TABLES  for  Gaming  6986 

TAGGING  and  Marking  Cotton  Reg- 
ulated   6687  et  seq. 

TAGS  on  Fertilizer 6881  et  seq. 

TAKING  Out  Evidence  (Civ.  C.) . . . .  5365 
TALES  Jurors 7271-7281 

TALESMEN  (Note)   7265,  7272 

as  Jurors,  Manner  of  Drawing. . . .  7269 

TALLADEGA  School  for  Deaf  Mutes 

and  Blind  (Pol.  C.) 1933-1953 

TANGIBLE  and  Intangible  Prop- 
erty; Value  for  Taxation  (Po- 
litical Code)  2371  ot  seq. 

TABIFF  Associations  (Civ.  C). 4591-4596 

TABLET  BATES  of  Railroads,  Fail- 
ure to  Post 7690 

TAX  ASSESSORS  and  Deputies,  Of- 
fenses Concerning 7486 

Election,  Qualification,  and  Com- 
pensation; Deputies  (Political 
Code)    2094r-2101 


Section. 
Liability  to  Summary  Judgments 

(Civil  Code)   5936-5939 

Impeachment  of  (Const)  175 

Municipal  (Political  Code) 1227 

Term  of  Office  { Political  Code) . . .  1466 
TAX  ASSESSMENTS  (Pol.  C). 2102-2145 

TAXATION,  Offenses  Concerning  . . . 

7712-7720 

in  Municipalities  (Pol.  C.) . . .  .1311-1337 

Laws  Regulating,  Treated  Fully  in 

Political  Code 2060-2412 

Power  of  Government,  State  or 
Sovereign  to  Levy.  See 
Const,  §  111  et  seq.,  and  Notes 
Thereto. 

Exemption  of  Religious,  Educa- 
tional Associations  and  Soci- 
eties from  (Civil  Code)   3622 

Constitutional  Provisions. 

TAXATION  (Const.)  211-  219 

Additional  for  Public  Building  or 

Bridges,  $0.25  on $100  (Const.)     215 
Against  Abutting  Owners  (Const)    223 

Election  as  to  (Const)  216 

Franchise  Tax   in    Proportion   to 

Capital  Stock   (Const.)    229 

Franchise   Tax   Provided   for    by 

General  Law  (Const)  229 

Improvements  of  Streets,  Side- 
walks, eta   (Const)    223 

Inheritance  Tax  (Const.)  219 

Municipal  Corporations ;  Rate  Max- 
imum $0.50  on  $100  (Const).     216 
Poll-Tax ;  Amount ;  When  and  How 

Paid  (Const.)   194 

Proportionate  (Const.)   211 

Poll-Tax  Applied  to  School  Fund 

(Const)     259 

Property  Exempt  From  If  Used  for 
School  or  Charitable  Purposes 

(Const)* 91 

Power  to  Levy  Shall  Not  Be  Dele- 
gated   (Const) 212 

Privilege  or  License  Taxes  (Const.)    221 
Privilege  or  License  Tax  for  Corpo- 
ration in  Proportion  to  Stock, 
Provided  Under  General  Law 

(Const.)    229 

Privilege  or  License  Tax,  Foreign 

Corporation  (Const)   232 

Property  Not  Taxed  (Const.) 91 

Rate  for  County,  Maximum  $0.50 

on  $100  (Const.)   215 

Rate,  State  Tax,  Maximum  $0.65 

on  $100  (Const)   214 

Taxes  Not  Required  for  Worship 

or  Ministry  (Const)   3 
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TAXATION — Continued.  Section. 

Taxes    Levied    in    Proportion    to 

Value   (Const)    211 

Taxes  Remain  Unaffected  by  the 

Constitution,  schedule  2. 
Special  School  Tax  Not  Exceeding 

$0.10  on  $100  (Const.)   209 

Uniform  (Const)   217 

TAX  COLLECTOR  and  Tax  Assessor, 

Impeachment  of 7099 

Embezzlement  by 6836,  6837 

TAX    COLLECTORS;     DEPUTIES 

(Political  Code)  2160-2168 

TAX  COMMISSION  (Pol.  C).  .2210-2267 

TAX  COMMISSIONER  Refusing  to 

Allow  Him  to  Examine  Books.  7720 

TAX,  County,  Levied  by  Commis- 
sioners (Civil  Code)  3313 

TAXES,  False  Oath  as  to 7541-7548 

License,  Violation  of 7712  et  seq. 

on  Mortgages,  Failure  to  Collect..  7458 

Privilege,  Violation  of 7712  et  seq. 

to  Rebuild  Jail 7483 

Failure  to  Assess  and  Collect;  Pen- 
alty (Civil  Code)    5936 

•     Penalty    and   Liabilities    Concern- 
ing (Civil  Code)   3936-3939 

in  .Lieu  of  Working  Roads   (Civil 

Code)    5838 

on  Franchise  of  Foreign  Corpora- 
tions (Civil  Code)  3647 

TEACHERS    Stealing    Examination 

Papers 7750 

(Political  Code)  1719  et  seq. 

Examination  of  (Pol.  C.)....  1719-1750 
Institutes  (Political  Code) ...  1751-1754 
Paid  Monthly  (Political  Code)  ..  1750 
Payment  of  (Const.)   261 

TEAM  Tracks  Acquired  by  Condem- 
nation (Civil  Code) 3492 

TELEGRAPH  AND  TELEPHONES. 

OFFENSES  CONCERNING  . .  7820 
Consolidation  of  Denied  (Const.) . .  239 
Lines  Constructed  and  Maintained 

(Const.)    239 

Municipal  Regulation  (Pol.  C.) . . . .  1268 
TELEGRAPH  COMPANIES  (Civ.C.) 

5815,  5816 

(Political  Code)   2135-2145 

Assessment    of    Taxes     (Political 

Code)    2133-2145 

Lines,  Use  of  Streets  for  (Political 

Code)    1268 

Eminent   Domain   and  Condemna- 
tion, Powers  of  (Oiv.  C.)  .3486  et  seq. 
Right  to  Condemn  (Civil  Code)..  8884 
Wires  on  Road  (Civil  Code)  .5815  et  seq. 
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Sicnos. 
TELEPHONE    AND    TELEGRAPH 
COMPANIES,  Lines  Construct- 
ed and  Maintained  (Const)..    239 

Consolidation  of  Denied  (Const).    239 

Lines,  Use  of  Streets  for  (Political 
Code)    1268 

Eminent  Domain   and  Condemna- 
tion, Powers  of  (Civ.  C.) . 3486  et  seq. 

Right  to  Condemn  (Civil  Code)..  3884 

TEMPORARILY    Taking    or    Using 

Property  of  Another  7330 

TEMPORARY    Absence    Shall    Not 

Forfeit  Residence  (Const.) ....     31 
Use  of  Another's  Property  7330 

"TEMPTATION"  Defined  (Note)..  7776 

TENANT  (Civil  Code)   4731-4753 

Crops  *  Protected  in  Case  of  Judi- 
cial Sales  (Civil  Code)   3226 

Joint,  Survivorship  (Civil  Code)..  3419 
Lien  of  Landlords  (Civ.  C.) .  .4734-4752 
TENANTS  IN  COMMON,  FRAUDS 

AS  TO  7821# 

TENANTS  IN  COMMON   (Civ.  C.) 

5203-5231 

Heirs  Take  as  (Civil  Code) 3782 

Liable  for  One  Year's  Rent  (Civil 

Code)    3845 

Liens  of  (Civil  Code)   4792,  4793 

of  Crops  (Civil  Code)  .  .4742,  4743,  5234 

TENDER  (Civil  Code)    

3752,  3753,  5749  et  seq. 
TENNESSEE  (Political  Code)  83 

TEN  PER  CENT  'Damages  on  Appeal 

(Civil  Code)  2893  et  seq. 

TENPIN  (Pol.  Code)  2361 

TENTH  Judicial  Circuit,  Additional 

Judge  for  (Civil  Code) . .  .3282-3287 

TERM  of  County  Court,  When  Held.  6899 

of  Trial  (Civil  Code)  5348 

of  Circuit  Courts  (Civ.  C.)..  3231  et  sea, 

of  Circuit  Court  (Const)  144 

of  Courts    (Const)    105 

of  Incumbent  Officers,  schedule  3. 
of  Office   Not   Abridged    by  Con- 
stitution (Const)   172 

Senators       and      Representatives 

(Const)   48 

Judges     of     Courts     of     Record 

(Const)   155 

Executive  Officers  (Const.)   118 

Sheriffs  (Const)  138 

of  Commissioners'    Courts    (Civil 

Code)  3310  et  seq. 

of  Probate  Court  (Civil  Code)...  5429 
of  Supreme  Court  (Civil  Code)...  5957 
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Section. 
TERRITORIAL    Jurisdiction     (Civil 

Code)   6110-6115 

TERRITORY,   Additional;   How  Ac- 
quired (Const.) 90 

Alabama,    Established     (Political 
Code),  pp.  31-35. 

Annexation  of  (Const)    90 

Mississippi,  Established    (Political 

Code),  pp.  22-30. 
Northwest  of  Ohio  River  (Political 
Code),  pp.  16-22. 
TESTAMENTARY      CAPACITY 

(Note)    (Civil  Code) 2196 

TESTAMENTS  (Wills)  (Civil  Code) 

6152  et  seq. 
TESTIMONY    Before    Grand    Jury, 

Disclosure  of 7308,  7309 

of  Convicts,  How  Taken 6559  et  seq. 

Reduced    to    Writing    Preliminary 

Trial  7600 

(Evidence)    (Civil  Code) 3958-4076 

Perpetuating  (Civil  Code) 4062-4076 

Procured  by  Subpoena  (Civil  Code) 

4020-4029 
Statutes     Regulating     (Evidence) 

(Civil  Code)   3958-4076 

TEST,  Religious  Shall  Not  be  Re- 
quired (Const.)    3 

TEXAS  BOLL  WEEVIL,  Importation 

of  Prohibited 6674 

TEXT-BOOK  COMMISSION;  Mem 
bers;  Appointment  of  (Politi- 
cal Code)  1805-1850 

TEXT-BOOK  LAW,  Criminal  Provi- 
sions as  to 7751  et  seq. 

THEATER  (Political  Code)   2361 

THEFTS  (Larceny)   7324-7337 

THIRD   PARTY  Claiming  Property 

in  Litigation  (Civil  Code) 6050 

THREATENING  LETTERS  6218 

THREATS    6302,6218 

Defined  (Note)    7084 

to  Burn  or  Commit  Arson 0302-6305 

THROWING  or  Shooting  Into  Dwell- 
ings or  Other  Places 6897 

THURSDAY  Motion  Day..S.  C.  R. 
15  (Civil  Code),  p.  1509 

TICKETS    for    Passengers,    Refusal 

to  Sell  7661 

and  Mileage  Books  (Civil  Code) . . .  5530 
Interchangeable     Mileage     Books 

(Civil  Code)   5593-5597 

TIMBER,   Criminal  Trespass  as  to. 

7828  et  seq. 
Cutting  Loose  or  Floating  Ott.7331  et  seq. 
Lien  for  Stumpage  (Civ.  C.) .  .4814-4817 


Section. 
Statutory     Penalty     for     Cutting 

(Civil  Code)   6035 

TIME  Not  Stated  in  Indictment 7139 

in    Which    Criminal   Prosecutions 

Begun  7344-7351 

Computation,  Rules  as  to  (Political 

Code)    11 

Ch.  R.  117  (Civ.  C.),  p.  1565. 
Holidays  and  Sundays  Excluded  In 

Computing   (Civil  Code) 5141 

For  Pleading  (Civil  Code)   ......  5347 

How  Computed  as  to  Limitations 

(Civil  Code)  4851 

Limit  of  Corporations  (Civil  Code)  3446 
TITLES    to    Land,    How    Recorded, 

Copies  as  Evidence  (Civil  C.) .  3380 
When  Not  in  Issue  (Civil  Code) . . .  4271 

TOLLS  and  Freights 7687  et  seq. 

as  to  Wharfage  (Const.) 24 

TOLLS,  BRIDGES,  FERRIES,  AND 

TURNPIKES  7822-7825 

Keeping  Without  License 7822 

Illegal  Toll  by  Miller 7823 

Illegal  Toll  by  Bridge  or  Turn- 
pike Companies  7824 

Excessive  Tolls;  Penalty 7825 

TOMBSTONES,  Defacing 6753 

TOOLS  (Political  Code)   2Q61 

to  Work  Road  (Civ.  C.) 5803  et  seq. 

TOWNS  (See  Municipal  Corporations 

Treated  in  Political  Code) .  1046-1460 
Failure  to  Keep  Bridges  in  Order. .  7730 
Stock  Law  Districts  (Civ.  C.)  .5897,  5898 
Seal  (Political  Code)   sub.  6,  1192 

Constitutional  Provisions. 

and  Cities  (Const.)  220-  241 

Bonds  of,  How  Issued  (Const.)...    222 
Bonds  of,  Refunding  (Const.)    ...     225 

Debts,  Limited   (Const.)    225 

Grants   of  Use  or  Franchise  for 

Longer    Than    Thirty    Years 

Prohibited  (Const)   228 

How   Authorized  to  Issue   Bonds 

(Const.)   104 

How  Incorporated  (Const)  104 

Privilege  Taxes  (Const)  221 

Property  of  Not  Taxed  (Const) . .      91 
Shall   Not  Be   Stockholder   in  or 

Lend   to   Private   Enterprises  * 

(Const)   94 

Shall  Not  I^end  Money  or  Credit 

to  Private  Enterprises  (Const.)  94 
Shall  Not  Pass  Law  Inconsistent 

With  General  Laws  (Const).  89 
Streets,    and    Sidewalks,    Use    of 

(Const.)   220 

See  i  l  Municipal  Corporations ' '  and 

11  Cities." 
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TOWNSHIP  (PoL  Code)    1689-1696 

Trustees  (Political  Code).  ..1697  et  seq. 

TRACT-BOOK  (Pol.  Code)    573 

As  Evidence  (Civil  Code)  3979 

TRADE  and  Commerce  (PoL  Code). 

2429-2439 
and  Professions;  Taxed   (Political 

Code)  2361,  1338-1347 

TRADING  AT  NIGHT 6878 

TRAFFIC  and  Trading  in  Night-time 

Prohibited   6238 

Interchange  of  (Civ.  C.) 5537  et  seq. 

TRAINMEN,  Criminal  Negligence  of 

7663  et  seq. 
TRAIN  ROBBERY 7747  et  seq. 

TRAINS,  Discharging  Ouns  on 7681 

Failure  to  Stop 7663  et  seq. 

Failure  to  Stop  at  Stations 7670 

Jumping  Off  or  On 7679 

Throwing  or  Shooting  Into  .  .7675  et  seq. 

Unlawful  Riding  On 7682  et  seq. 

Wrongfully     Detaching     or     Un- 
coupling    7685 

Wrongfully  Signaling   , 7686 

Wrongfully  Tampering  With. 7685  et  seq. 
Cars,  Street   Crossings,  Municipal 

Regulation  (Pol.  Code) 1272 

Light  and  Water  Provided  (Civil 

Code)    5491 

Passengers,      Regulations      (Civil 

Code)    5484-5496 

to  Stop  at  Certain  Stations  (Civil 

Code)   5498  et  seq. 

to  Stop     at     Railroad     Crossings 

(Civil   Code)    5498 

TRAMPS,  Form  of  Indictment 

sub.  108, 7161 

Vagabonds,  etc 7843-7850 

TRANSACTIONS      With      Decedent 

(Civil  Code)    4007 

TRANSCRIPTS  (Civil  Code) 

2848-2851,  3374,  3983, 3988 
Abridgment  of,  by  Agreement.  .8. 

C.  R.  28  (Civ.  C),  p.  1513. 
as  Part  of  Costs  (Civil  Code) ....  3670 
Certificate  of  Appeal  from  Justice 

Court,  Form  of  (Civ.  C),  sub.  5, 4730 

TRANSCRIPT,  Contents  of 6256 

in  Case  of  Writ  of  Error. . : 6259 

on  Appeal  in  Criminal  Cases 6255 

for    Appeals    to    Supreme    Court 

(Civil  Code)    2848-2851 

From  Justice  Court,  Proof  of  (Civ. 

Code)    3997 

in  Criminal  Cases,  Failure  to  Send 
Up  (Civil  Code)   
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Mode  of  Preparing.. 8.  C.  R.  26 
(Civil  Code),  p.  1512. 

of  Books  and  Documents  as  Evi- 
dence (Civil  Code)   '....  3963 

of  Records,  Proof  of  (Civil  Code)  3995 

on  Appeal  from  Chancery.  .Ch.  R. 
84  (Civil  Code),  p.  1554. 

Paper  Must  Be  Used  In  Proceed- 
ings in  Supreme  Court..  S.  C. 
R.  36  (Civil  Code),  p.  1515. 

Papers  to  Be  Omitted  From.  .8.  C. 
R.  27  (Civil  Code),  p.  1513. 

Quality  and  Character  of  Paper, 
S.  C.  R.  23-25  (Civil  Code), 
pp.  1511,  1512. 

Seal  On.  .8.  C.  R.  29  (Civil  Code), 

p.  isia 

Time  of  Filing.  .&  C.  R.  41,  42 
(Civil  Code),  p.  1517. 

TRANSFEREE,  Interest  Disputed 
Only  by  Verified  Plea..C.  C. 
R.  29  (Civil  Code),  p.  1524. 

TRANSPORTATION  of  Liquors. 7371-7377 

Excessive 7671 

Railroads  (Civil  Code) 5478-5681 

Companies,  Rate  Regulations  (Civ. 

Code)    5520-55© 

Free,  to  Certain  Objects  and  Pur- 
poses (Civil  Code) 5556 

TRAPPING  Game  Birds  Prohibited.  6960 
TRAPS  AND  SEINES  for  Fish. 6901  etstq. 

TRAVELERS  on  Public  Roads  Drive 

to  Right 7745 

TRAVELING  on  Public  Roads,  Keep 

to  Right  (Civil  Code) 5840 

TREASON 7826 

Defined,  Two  Witnesses  Required 

(Const) 18 

No  Person  Attained  of  (Const)..     19 
Those  Convicted  of  Cannot  Vote  or 
Hold  Office  (Const)    182 

TREASURER    of    County,    Offenses 

Concerning    7485 

of  State,  Embezzlement  by  6835 

of  State  (Political  Code) 61fr- 638 

Attorney-General,  Auditor,  Secre- 
tary of  State,  Superintendent 
of  Education,  Commissioner  of 
Agriculture     and     Industries, 

Eligibility  of  (Const)  132 

County  (Political  Code)   208-218 

of  Municipalities   (Pol.  a)...1204-120T 
Shall  Make  Reports  to  the  Gov- 
ernor (Const)   1ST 

TREASURY,  Money,  How  Paid  Out 

of  (Const.)   71 
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Section. 

TRBB8,  Criminal  Trespass  as  to 

7828  et  seq. 

(Civil  Code)    

0035-6038,  4814-1817,  0035-6038 
and  Plants  (Horticulture)   (Politi- 
cal Code)    811-826 

Statutory     Penalty     for     Cutting 

(Civil   Code)    6035 

Stumpage  Lien  (Civil  Code) .  .4814-4817 

7827-7837 


TBE8PA88 


7827 
7828 


7829 


Trespass  After  Warning 

Trespass  by  Cutting  Timber,  etc. 

Unlawfully  Taking  Possession  of 
Real  Estate  After  Disposses- 
sion   

Trespass  Upon  the  Lands  of  the 
State  7830 

On  School  Lands 7831 

On  State  Capitol  Grounds 7832 

On  Lands  by  Cutting  Down 
Trees,  etc 7833 

By  Cutting  Down  Shade  Trees, 
etc 7834 

By  Allowing  Stock  to  Bun  at 
Large  Under  Common  Fence, 
etc 7835,  7836 

By  Cutting  Pine  Trees  for  Tur- 
pentine, etc 7837 

TRESPASS,  Form  of  Indictment. . . 

sub.  110,  7161 
(Civil  Code)   4251  et  seq. 

TRIAL  AND  ITS  INCIDENTS. 7838-7842 

Appointing  Counsel  to  Defend,  and 
Serving  Copy  of  Venire  and  In- 
dictment     7839-7841 

When  Counsel  Appointed  for  De- 
fendant in  Capital  Case 7839 

Service  of  Copy  of  Indictment 
and  List  of  Jurors  on  Defend- 
ant in  Capital  Case 7840 

List  of  Talesmen  Not  Served 7841 

Setting  Cases  for  Trial 7838 

Trial;  Joint  or  Several 7842 

TRIAL    and     Its     Incidents     (Civil 

Code)    5296-5383 

Before    Justice    of    Peace     (Civil 

Code) 4645-4665 

TRIAL  BT  JURY  Demanded,  County 

Court    6718 

Demanded  in  Justice  Court 6730 

Inviolate  (Const.)  11 

TRIAL  DE  NOVO  in  Justice  Court.  6744 
Docket    Kept    by    Circuit     Clerk 

(Civil  Code)   3272 

Joint  or  Several 7842 

New  (Civil  Code)   .* 5371-5381 


Section. 
TRIALS    on    Appeal    from    County 

Court  de  Novo 6730 

Public  Excluded  from  (Civil  Code)  4019 
Speedy    and    Public,    Jury    Trial 

(Const.) 6 

Term  of  Court  (Civil  Code) 5346 

Without  Jury  (Civil  Code) . .  5359-5361 

TROOPS 7396  et  seq. 

Ordered  at  Execution  of  Criminal 

7650  et  seq. 

Selling  Liquor  to  7726 

to  Quell  Riots 7396-7417 

State  (Political  Code)  929-  998 

TROY  Excepted  from  Bate  of  Tax- 
ation (Const.)    216 

TRTJ8T   COMPANIES,   Laws   Regu- 
lating (Civil  Code) 3528-3537 

Powers  of  (Civil  Code) 3518  et  seq. 

TRTJ8T  FUNDS,  Interest  of  (Const.)      74 
TRU8TBES,  Appointment  of   (Civil 

Code)    6093-6109 

Death  of,  Effect  of  (Civil  Code) . .  3415 
District  (Political  Code)  ....1697-1701 
for  Auburn,  Election  and  Terms  of 

Office  (Const)   266 

for  University'  of  Alabama,  Elec- 
tion    and     Term     of     Office 

(Const)     264 

of  Express  Trusts  (Civ.  C.)  .6093  et  seq. 

Removal  of  (Civil  Code)   6098-6109 

TRUST     FUNDS,     Following     and 

Tracing  (Civil  Code) 6091 

Misapplying  (Civil  Code)  6090 

TRUST  PROPERTY  (Civ.  C).  .6054-6059 
Assignment  of  (Civil  Code).  .6060-6075 

TRUSTS,  Form  of  Indictment 

sub.  87,  7161 
Monopolies,  and  Combines  . . .  7579-7582 

Offenses  Concerning 7579-7582 

Regulations  as  to  (Const.) 103 

TRU8TS    AND    TRUSTEES    (Civil 

Code)    6054-6109 

Civil  Action  Against  (Civil  Code) 

2487, 2488 
TRUTH,    Concealment   of,   is   Fraud 

(Civil  Code)   4299 

TUBER0UL08IS    SANITORIUM 

(Political  Code)  771-  792 

TUMULT8,  Troops  to  Quell 7396-7417 

TUNNELS  in  Towns  and  Cities  (Po- 
litical Code)   1296-1301 

Bight  of  Way  Acquired  to  (Civil 

Code)    3485 

TURKEYS  Protected  as  Game 6958 

TURNIP8  (Political  Code)   2439 

TURNPIKES,   Offenses   Concerning. 

7822-7825 
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TURPENTINE,  Boxing  Trees  for 7837 

Burning  Forest 6908 

Forests  6907 

Mortgages  of  (Civil  Code) 4895 

UGHEE  CREEK,  Boundary  of  Ala- 
bama (Political  Code) 84 

UNOOMMUNIOATED  THREATS 

(Note)    7084 

UNCONSTITUTIONAL  STATUTES, 

Appeal 6246 

UNDERTAKERS,   License   Required  6827 

(Embalmers)  (Pol.  Code) 538-  545 

UNIFORM     Negotiable     Instrument 

Law  (Civil  Code) 4958-5149 

UNION  Tt*T""'-«  (Civil. Code) 4876 

UNION     PASSENGER     STATIONS 

(Civil  Code)   5545 

UNIONTOWN  (Political  Code) 54 

UNITED  STATES  Courts,  Jurisdic- 
tion     7224 

License   to   Sell   Liquors,   List   of 

7883-7385 

Prisoners,  Cared  for 6522 

Prisoners,  Escapes  of  6867 

Prisoners  in  Jail 7209 

Cession     and     Condemnation     of 

Lands  (Political  Code)   .  .2413-2428 

Cessions  to,  by  State  (Pol.  C.) 989 

Condemnation  Proceedings  (Politi- 
cal Code)   2413  et  seq. 

Constitution,    Index    to    (Political 
Code),  pp.  174-216. 
UNIVERSITY  OF  ALABAMA  (Po- 
litical Code)   1869-1892 

Incorporation  of  University    (Po- 
litical Code)   1869 

General  Powers,  Duties,  and  Lia- 
bilities   of   Such   Corporation 

(Political  Code)    1870 

(Const)    264.    265 

Board  of  Trustees,  How  Elected, 

Terms  of  Office  (Const)  264 

Funds,  Defined  (Political  Code) . .  1872 
Location    Shall    Not   Be   Changed 

(Const)   267 

136,000  Per  Annum  to  Be  Paid  as 
Interest   on   Debt   Due   from 

SUte  (Const,) 265 

Military    System    May    Be    Abol- 
ished (Const)    265 

Law  Graduates  of,  License.. S.  C. 
R.  21  (Civil  Code),  p.  1511. 

UNKNOWN  FACTS  Alleged 7143 

UNKNOWN  MEANS,  ^w  Alleged.  7144 
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UNKNOWN  PARTIES  in  Partition 

Proceedings  (Civil  Code) 5207 

Service  on  (Civil  Code) 5308 

Suits,  Notice  of  (Civil  Code) 2626 

UNLAWFUL  Assemblies   7721-7726 

Marriages   7127 

Detainer  (Civil  Code) 4280-4286 

UNFLANTED  CROPS,  Mortgage  on 

(Civil  Code)   ,.  4894 

UNREASONABLE  SEARCHES  and 

Seizures  Prohibited  (Const)..       5 
UNSOUND  MIND  (Civil  Code). 4345-4361 

Defined  (Political  Code) 1 

Person  of,  Service  Upon  in  Chan- 
cery (Civil  Code)    3101 

UNUSUAL   PUNISHMENT,   Denied 

(Const.)    15 

UNWHOLE80ME  FOOD  and  Drink 

7074-7081 

UNWRITTEN   WILLS,    Probate   of 

(Civil  Code)   6179 

USE    OF    ANOTHER,    Actions   for 

(Civil   Code)    2490 

USE,  PUBLIC,  Lands  Acquired  for 

(Civil  Code)    3860-3909 

USURIOUS  CONTRACTS,  Effect  of 

(Civil  Code)   4623 

USURPATION  (Civil  Code).  ...5453-5472 
of  Office,  Tested  (Civil  Code)  .5462  et  seq. 

USURY  and  Interest  (Civil  Code).. 

4619-4625,  3607,  3608 
Form  of  Plea  (Civil  Code)  .sub.  38,  5383 
Laws,  Regulations  (Civ.  C.)..461M«25 

Proof  of  (Civil  Code)  4015 

Proven,  Defendant  Recovers  Costs 

(Civil  Code)   3665 

UTILITY   CORPORATIONS,    Attor- 
neys for 6321 

Formation  of  (Civil  Code).. sub.  9,  3446 
Right  to  Use  Streets  (Civil  Code).  3501 

VACANCIES  as  to  Justices,  Judges 

(Const.)    158 

in  Executive  Offices  (Const. )  136 

and   Succession   in  Office   of   Gov- 
ernor (Const)   127 

Office,     Legislature,     How     Filled 
(Const)     46 

VACANCY    IN    OFFICE    (Political 

Code)    1467-1474 

VACATING  Office  by  Impeachment 

7099-7116 
Office  by  Sentence  to  Penitentiary  7638 
Charters,  Quo  Warranto  (Civ.  C.) 

5450  et  *q- 
Office  (Political  Cede)   1556-15** 
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VACATING— Continued.                 Section. 
Office,  Failure  to  File  Bond   (Po- 
litical Code)   1498 

Plats  and  Maps  (Civil  Code)  6031 

VACCINATION,    Municipal    Regula- 

tions  (Political  Code) 1289 

VAGABONDS 7843-7850 

VAGRANCY,  Form  of  Indictment.. 

sub.  112,  7161 
VAGRANTS,     VAGABONDS,     AND 

TRAMP8 7843-7850 

Vagrancy,  etc 7843,7844 

Burden  of  Proof  7845 

Strike  Orders  and  Lockouts  Ex- 
cepted    7846 

Being  Tramp 7847 

Tramp  Entering  Dwelling  House, 

etc 7848 

Prima  Facie  Evidence  of  Being.  7849 
Having  Possession  of  False  Keys, 

etc 7850 

VALIDATING  ACTS  (Const.)   283 

VALUE   OF  STOLEN  PROPERTY, 

Judgment  for 7327 

VARIANCE  (Note)    7084 

as  to  Indictment 7155 

Nol  Pros 7156 

VENDOR'S  LIEN  (Civil  Code) .... 

4900,  4699,  4162 

VENIRE,  Copy  of,  and  Indictment, 

Served  on  Defendant 7840 

for  Regular  Jurors 7252  et  seq. 

Regular,  Issued 7252  et  seq. 

Special,  Capital  Cases  . .' 7262-7260 

Special,     Service     on     Defendant 

(Note)    7265 

Special,  What  Constitutes  7265 

When  Quashed   7258 

VENUE,  CHANGE  OP 7851-7858 

On  Defendant's  Application,  etc.  7851 
Removal  to  Nearest  County,  and 

But  Once  7852 

Consent  to  Depositions,  etc 7853 

Transcript  by  Clerk,  etc 7854 

Witnesses,  etc 7855,  7856 

Trial  Had  on  Transcript,  etc 7857 

Fines  and  Forfeitures,  etc 7858 

VENUE  (Civil  Code)  .6110-6122 

as  to  Counties  7225 

of  Suits  as  to  Convicts 6570 

Not  Alleged,  But  Must  be  Proven.  7140 

Where  Located 7224-7232 

Change  of  (Const.)    6 

Change  in  Civil  Suits  (Const.) 75 

Change  of,  in  Probate  Courts 5441 

Change  of, Papers  Transmitted.. C. 
C.  R.  20  (Civ.  C),  p.  1522. 


Section. 

VERDICT   7315-7317 

as  to  Insanity  7177 

as  to  Joint  Defendant 7316 

Homicide  Cases  (Note)  7084 

VERIFIED  PLEAS 7567  et  seq. 

(Civil  Code)   5332 

VESSELS  7807  et  seq. 

VESTED  and  Contingent  Remainders 

Defined   (Civil  Code).  ...3400,  3401 
VETERINARIAN  (Pol.  C.) 757-  770 

VETO,  by  Governor  (Const.) 125,   126 

by  Mayor  (Political  Code)  1186 

Executive  (Const)  126 

Governor  May  Veto  Bills  (Const.) .     125 
How  Bill  Passed  Over  Governor's 

Ve^o  (Const) 125 

of  Reconstruction  Acts    (Political 
Code),  pp.  41-54. 
VIADUCTS  of  Towns  and  Cities  (Po- 
litical Code)   1296-1301 

VICE-PRESIDENT,  Electors  for  (Po- 
litical Code)   f 446-  451 

VICIOUS  ANIMALS,  Actions  Con- 
cerning (Civil  Code)   2470 

VINOUS  LIQUORS 7352-7385 

VITAL  STATISTICS 7050  et  seq. 

VTVA    VOCE    VOTE    on    Election 

(Const.)    83 

VOCATIONS,  Municipal  License  Re- 
quired (Political  Code; . .  .1338-1347 

VOLUNTARY  Escapes,  Form  or  In- 
dictment  sub.    113,  7161 

Manslaughter  (Note)  7084 

VOTER,  Bribing 6790 

Intimidating  or  Coercing 6804 

VOTES,  Buying  or  Offering  to  Buy. .  6807 
Excluding  or  Receiving  Unlawfully  6802 

Selling  Made  a  Misdemeanor 6809 

VOTING,  Illegal 6788 

Illegal,  Form. of  Indictment 

sub.  114,  7161 

Illegal,  Municipal  Elections 6817 

Illegally  at  Primary  Elections. 6818-6825 

Without  Registration 6789 

VULGAR    Language,     Penalty    for 

Using    6217 

'  Pictures  Prohibited 7427 

WAGERING  CONTRACTS  (Civ.  C.) 

3338-3345 

WAGES  (Civil  Code) 4165,  4201, 

4790  et  seq. 

Exemption  of  (Civil  Code)  4165 

of  Deceased  Employe  Exempt  (Civil 

Code)    4201 
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WAITING  BOOMS,  Bailroads  (Civil 

Code)    5484 

WAIVES  of  Special  Venire 7264 

of  Exemptions  (Civil  Code) 4231 

of  Service  of  Process  (Civ.  C.) 5311 

WARDENS,  Game  and  Fish  (Politi- 
cal Code)    669  et  seq. 

of  Convicts 6504  et  seq. 

WAREHOUSEMEN  AND  COMMON 

CARRIERS  (Civil  Code).. 6123-6142 
WAREHOUSE,  Delivery  to  Absolves 

Liability  of  Carrier  (Civ.  C.) .  6137 

Receipt  Negotiable  (Civ.  C.) 6135 

Receipts,    Bills    of   Lading    (Civil 

Code)   t 6131  et  seq. 

WAREHOUSES    AND    WARE- 
HOUSEMAN     7859-7861 

Issuing  False  Receipts  for  Mer- 
chandise, etc 7859,  7860 

Carrying    on    Business    Withont 

License    7861 

WAR,  How  Declared  (Const.) 27,    131 

Soldiers  Quartered  •(Const.) 28 

Those  Who  Served  in  Entitled  to 

Vote  (Const.)  180 

WARNING  Not  to  Trespass.  .7827  et  seq. 
to  Work  Road  (Civil  Code) .  .5805  et  seq. 
WARRANT  of  Arrest.. .  .6278,  7587,  7862 
of  Municipalities,  Interest  on  (Po- 
litical Code)   1205 

Search,  Supported  by  Oath  (Const)        5 
County  (Political  Code)   ....146  et  seq. 

State  (Political  Code)    699  et  seq. 

WARRANTS 7862 

and  Arrests 6267-6294 

Form,  County  Court 6708 

Form  of  in  Justice  Court 6745 

For  Pensions,  Not  Transferable...  7777 

in  Preliminary  Proceedings 7588 

of  Arrest,  Issuing  and  Executing.  6267 

of  State,  Dealing  in  ...» 7443 

Search,   Forms  of,   Justice  Court 

sub.  18-19,  6745 
♦  tb  Search  Person  or  Premises. 7756-7775 
WASTE,  Damages   for  Recovery  in 

Ejectment  (Civil  Code)  3839 

WATCHMAN,  Railroad  Crossing 

(Civil  Code) 5474 

WATER  CLOSETS,  Municipal  Regu- 
lations (Pol.  Code)   1293 

WATER  COMPANIES  (Civil  Code) 

3488  et  seq.,  3627-3637 

(Political  Code)    2361 

Additional  Powers  Conferred  (Civ. 

Code)    3627-3633 

WATERCOURSE8  (Civ.  C.) 6143-6150 
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WATERCRAFT  (Civil  Code). .  .6151,  6038 
WATER  Powers  Exempt  (Pol.  C). . .  2009 
Rights   of   Foreign   Municipalities 

(Pol.  Code)   1443-1449 

Powers,  Easements  Acquiring  (Civ. 

Code)    6148-6150 

Provided  on  Public  Roads  (Civ.  C.)  5769 
Source  Not  Twice  Condemned  (Civ. 

Code) 3491 

WATERS,  WATBRCOUR8E8, 
RIVERS,  STREAMS,  BOOMS, 
ETC 7863-7875 

Obstructing,  Injuring,  etc 7863-7873 

Obstructing  Streams,  etc 7863, 7864 

Floating  Logs  Upon  Watercourse 
Without    Sufficient    Force    to 

Prevent  Obstruction  7865 

Turning  Logs  Out  of  Boom  With- 
ont Notice  to  Owner,  etc. 7866, 7867 
To  Protect  Bridges  from  Float- 
ing Logs,  etc 7868 

Obstructing   Channel   in   Mobile 

Bay,  etc 7869-7871 

Injuring  Water  Dams,  etc 7872 

•Trespass     After     Warning  o  n 
Booms,  etc 7873 

Polluting   Waters 7874,7875 

Depositing    Dead    Animals    and 

Fowls  in  Running  Streams...  7874 
Polluting      Water      Supply     of 

Town  or  City 7875 

WATERWAYS,  Offenses  Concerning 

7863-7875 
Easements     Acquired     by     Power 
Companies   (Civil  Code) .  .6148-6150 
WATERWORKS  COMPANIES,  Emi- 
nent  Domain    and    Condemna- 
tion, Powers  of  (Civil  Code) . . 

3486  etseq. 
Riparian  Rights  of  (Civil  Code)..  3488 

Gas,  Bonds  (Political  Code) 1459 

Municipal    (Pol.   Code) 1260-1263 

WAYS,  Works,  and  Machinery  (Civil 

Code)    3910 

WEAPON8,  Concealed   6421-6425 

Deadly  (Note) 7084 

WEEVILS,  Importation  of  Prohibited  6674 

WEIGHING  Coal  Regulated 7419 

Cotton,    Penalties 6671-6690 

WEIGHTS  AND  MEASURES  7876 

(Political  Code)    2429-2439 

Municipal  Provided  for  (Political 

Code)    1270 

WELLS 7575 

Municipal  Regulations  (Pol  C.)...  1280 
Provided  for  on  Public  Roads  (Civ. 

Code)    5769 

Poisoning  7375 
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Section. 
WEST  FLORIDA  Annexed  to  Ala- 
bama (Pol.  Code) 80,      81 

WHARFINGERS  (Civ.  C.) 6131-6142 

as  Warehousemen  (Civil  Code)...  6134 

WHARFS  and  Wharfage  (Const.)..       24 

and  Wharfboats  (Civ.  C.) . . .  .4790,  4791 

WHEAT  (Political  Code)  2439 

WHEELS  OF  FORTUNE 6998 

WHISKEY,  Illegal  Sale  of 7352-7385 

WHISTLES,  Engine  Blowing  (Civil  v 

Code) 5473 

WHITECAPPING  .  7388,  6302 

WHITE   Children,   Separate  Schools 

for  (Political  Code)   1757 

Race,  Separate  Schools  Maintained 

for  (Const.)   256,    270 

WHITES   and   Blacks,    Coaches   for 

(Civil  Code)   5487 

Riding  in  Negro  Coaches 7684 

and  Blacks  Intermarrying 7421,7422 

WIFE,  Carnal  Knowledge  of  by  False 

Pretenses  7701 

(Civil  Code) 4486-4504 

Witness  in  Abandonment  Cases. . .  7900 
WILD  HOGS,  Hunting  of  Prohibited  6962 

WILLS  (Civil  Code)   6152-6209 

WINES,  Illegal  Sales  of 7352-7385 

WITNESS  CERTIFICATES  in  Civil 

Cases  (Civil  Code) 3674  et  seq. 

WITNESSES    7877-7900. 

Witnesses;      Depositions      Taken, 

When  and  How 7886-7890 

Depositions  in  Criminal  Cases. . .  7886 

Affidavit,   etc 7887 

When  Taken  by  State 7888 

Taken  as  in  Civil  Cases;    When 

Not  Read   7889 

Deposition  of  Convict 7890 

Witnesses;  Modes  of  Procuring 
Their  Attendance  and  Testi- 
mony     7877-7885 

Subpoena  Not  Issued  Before  Ar- 
rest or  Bail 7877 

Defendant's  Witnesses   7878 

State  Witnesses 7879 

Solicitor  May  Issue 7880 

Summoning  and  Attendance 7881 

Witnesses  to  Attend  on  Wednes- 
.  day,    or    Second    Monday,    or 

Day  Case  Set  for  Trial 7882 

Subpoenaed  But  Once,  Except  on 

Reversal   of   Judgment 7883 

Witnesses  at  Special  Terms....  7884 
Subpoenas;  How  Executed 7885 


Section. 
Witnesses;  Their  Competency  and 
Sufficiency;    Accomplices    and 

Defendants    7894-7900 

The  Defendant  in  Criminal  Cases 
a  Competent  Witness  for  Him- 
self      7894 

Interest  of  Witness 7895 

Competency  of  Juror 7896 

Testimony  of  Accomplices 7897 

Discnarge  and  Acquittal  of  De- 
fendant   to    be    Witness    for 

State 7898 

Competency  of  Co-defendant  as 

Witness    7899 

Wife  Witness  in  Abandonment 
Proceedings,  etc 7900 

WITNESSES,  Attendance  in  Justice 

Court   : 6741 

Before  Grand  Jury 7294  et  seq. 

Before    Grand    Jury    in    Liquor 

Cases    7364 

Bound   Over   in   Preliminary   Pro- 
ceedings     7609 

Competency  of  Husband  and  Wife 

(Note)    6221 

Costs  and  Fees  of  6659 

Default     Judgment     Against     in 

County  Court    6715 

Expert    7175 

Form  of  Undertaking  to  Appear..  7610 

Habeas  Corpus  Proceedings 7020 

in  Gaming  Oases   6994 

in  Impeachment  Proceedings   7117 

in  Lottery   Cases    6995 

Subpoena  for,  Form  of,  in  Justice 

Court sub.  21,  6745 

Subpoena  for,  on  Appeal  in  County 

Court    6727 

Undertaking  to  Appear,  Form  of, 

in  Justice  Court sub.  23, 6745 

(Civil  Code)   4034  et  seq. 

Accused  for  Himself  (Const) 6 

Accused  Not  Compelled  to  Be  Wit- 
ness Against  Himself  (Const)        6 
Accused  to  Be  Confronted  by,  to 
Have  Compulsory  Process  for 

(Const)   6 

i      as  to  Contest  Elections,  Withhold- 
ing Testimony  (Const.)    189 

Attending    Before    Commissioners 

in  Chancery  (Civ.  C.) ...  .3151-3156 
Before  Tax  Commission  (Political 

Code  2224  et  seq. 

WOMEN 6767,  6857,  6217 

(Civil  Code). 4486-4504,  2498,  2482,6159 

Clerks,  Providing  Seats  for 6857 

Disturbing    6767-6769 

Forcible  Marriage  of,  Penalty 6210 


1102  INDEX  TO 

With  References  to  Volumes  I  and  II, 

WOMEN — Continued,  Section. 

Not  Worked  on  Streets  (Pol.  C.) . .  1450 

Eligible  as  Notaries  (Civil  Code) . .  5163 

WOODCOCKS,  Hunting  Season  of . . .  6958 

WOODLAWN    Excepted  from    Bate 

of  Taxation  (Const.) 216 

WOODS,  Burning  Wrongfully. 6906  et  seq. 
Maliciously  Burning  6804 

WOOD  WORKMEN  (Civil  Code).  4785-4789 

WORDS  AND  PHRASES  in  Indict- 
ment Construed 7135  et  seq. 

(Civil  Code)    4782,4543 

(Political  Code)    1-    13 

WORDS  in  Indictment   Construed . . 

7135  et  seq. 

WORKING  Convicts 6580  et  seq. 

on  Public  Road,  Failure  to 7737 

WORKMEN'S  LIENS  (Civil  Code). 

4785-4789 

WORK,    Preventing    Another    from 

Working    6856 

WORKS,  Board  of  Public  (Political 

Code)    1233-1250 

Ways  and  Machinery  (Civil  Code)  3910 

WORSHIP,  Religious,  Disturbing. . . 

•6767-6769 

No  Preference   (Const.) 3 

Not  Compelled  to  Attend  (Const.)        3 

WOUNDED    PERSONS    Cared    for 

(Political  Code)  . .  .\ 1460 

WOUNDS,  Evidence  as  to  (Note) . . .  7084 

WRITING    AND    BOOKS,    Produc- 
tion of,  Required  (Civil  Code) . 

4058,  4059 
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WRIT  of  Arrest 6284  et  seq. 

of  Error  and  Appeal 6243-6266 

of  Habeas  Corpus 7015 

of  Error 6258  et  seq. 

of    Attachments,    Form    of    (Civil 

Code)    2936 

of  Inquiry    in   Attachment    (Civil 

Code)    2968 

of  Ne  Exeat  (Civil  Code) . . .  .3179-3192 
of  Restitution,  Form  of  (Civ.  C).  4286 
of  Seizure,  Discharge  of.  .Ch.   R. 

86  (Civil  Code),  p.  1554, 
of  Seizure  in  Detinue  (Civ.  C.)..  3778 
WRITTEN  Charges   to   Jury    (Civil 

Code)    .'.  5363 

Contracts  as  Evidence  (Civ.  C.)..  3966 
Contracts,  How  Impeached  (Civil 

Code)    3967 

Instruments,     Execution     of     Ad- 
mitted or  Party  Taxed  With 

Costs  (Civil  Code)   3972 

Instruments     Proved     by     Maker 

(Civil  Code)    4006 

WRONGFUL   DEATH,    Actions   for 

(Civil  Code)    2485,2486 

WRONGFULLY  Suing  Out   Attach- 
ment, Damages  for  (Civ.  C.) . .  2966 

WYLAM   Exempted    from    Rate    of    . 
Taxation   (Const.)    216 

YARDS,    Rights    of    Way    Through 

(Civil  Code) 3487 

YEA  AND  NAY  VOTE,  When  Re- 

quired  (Const.)   55,  63,     64 

YEAR,  Fiscal  (Political  Code) 614 

YEARS  (Political  Code) 8,  614,  1759 

YELLOW  FEVER 7055  et  seq. 

(Political  Code)   716,  736  et  seq. 
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